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=" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

H}"""y No,

Yhe a )
SERVICE APPEALNO.__[{ 9% /2019 5"2%

Mr. FAZLE WAHID, Behishti (BPS-1),

District Headquarter Hospital, District Bajaur at Khar Pacea L3/ 4
verereasisnnas cervrsrrarrrarnnraan APPELLANT
»  VERSUS :

1.  The Govt. of Khyber Pakhtunkhwa through Secretary Health
Department, Civil Secretariat Khyber Pakhtunkhwa, Peshawar.
2.  The Secretary Establishment Department, Khyber Pakhtunkhwa,

Peshawar.

3. The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

4.  The Director General Health Services, Khyber Pakhtunkhwa,
Peshawar. «

5. The Director Health Services Merged Area, Warsak Road,
Peshawar.

The District Surgeon/Health officer, District Bajaur at Khar.
The Medical Superintendent, District Headquarter Hospital, Bajaur.

N o

IIIIII FEARUPFSNEENENESEEERAFRBPRES RESPONDENTS

SERVICE APPEAL UNDER _SECTION-4 _OF _THE__KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE
INACTION OF THE RESPONDENTS BY NOT ADJUSTING THE
APPELLANT AGAINST THE POST OF CLINICAL TECHNICIAN (BPS-12)
AND AGAINST THE IMPUGNED PARAMEDICS SERVICE RULES OF
Fﬂﬂ@dﬁ:@%y THE RESPONDENT DEPARTMENT NOTIFIED VIDE DATED 10.5.2016
JJ/ WHEREBY NO PROMOTION QUOTA HAS BEEN ALLOCATED FOR THE
Bistr Ay IN __SERVICE CLASS-IV__EMPLOYEES/APPELLANT _ OF  THE
RESPONDENT DEPARTMENT AND AGAINST NOT TAKING ACTION
ON_THE DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE

STATUTORY PERIOD OF NINETY DAYS

PRAYER:

That on acceptance of this Service appeal the respondents m: 2y
kindly be directed to amend the paramedics service structure
Notified on 10.5.2016 to the extent of allocation of proper
promotion quota for those class-iv employees including appellant
who have the requisite qualifications for the post of Clinical
Technician (BPS-12) OR the respondents may kindly be directed to
adjusted the appellant against the post of Clinical Technician (BPS-
12) in light of the Judgment of Honorable Peshawar High Court
passed in W.P No0.102/2011 and in light of the Notification dated
28.2.2012 issued by the respondent Department with all back
benefits. Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.
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"  R/SHEWETH:
FACTS:

Brief factswi/vhich give rise to the instant appeal is as
under:-

1.  That appeliant is the employee of the Health Department and was
appointed as Behishti (BPS-01) vide order dated 20.08.20C%.
Copy of the appointment order is attached as-
ANNEXUIE suurveurnnnansasssssnsenssasssnssassesssssssssessssssseninsurensssnrans A.

2. That the appellant is serving the respondents Department since
2003 as per their job description and during the course of his
service the appellant acquired the diploma in Health Technology.
Copy of Educational Testimonials is attached as annexure........ B.

3. That appellant inspite of having higher educational qualification as
well as professional qualification of Diploma in Health Technician
from medical facuity of Khyber Pakhtunkhwa have no prospects of
promotion in the field of paramedics. That for the purpose of
promotion the appellant and other colleagues of the appellant
who have diploma in the relevant fields time and again requested
for their promotion/adjustment against the post of Clinical
Technician (BPS-12) but of no avail.

4. That according to the impugned paramedics service Notified on
10.5.2016 no promotion quota has been allocated for those clasi-
ivemployees including the appellant who have acquired the
requisite diploma from medical faculty of Khyber Pakhtunkhwa
and that is why the appellant and other class-iv employees have
continuously been deprived from promotion. Copy of the
impugned service Rules are attached as annexure .....cveesseasens C.

5. That colleagues of the appellant finally knocked the door of
august Peshawar High Court Dar Ul Qaza Bench in writ petition
No.102/2011 titled Aziz Ur Rehman VS Govt: of Khyher
Pakhtunkhwa. That vide judgment dated 13.10.2011 the august
High Court Dar Ul Qaza Bench directed the respondents to
redress the grievance within a period of one month. That where
after those employees filed COC petition and during the pendency
of the said COC petition the respondents adjusted the class-IV
employees against the posts of Clinical Technician (BPS-12) vide
Notification dated 28.2.2012. Copies of the judgment and memo
of COC petition and Notification/letter are attached as
ANNEXUIE waerseneseravarsnsessvnrarssssrnsareraransnsesssssnssnnnns D, Eand F.

6. That appellant being similarly placed person/employee of the
respondent Depaitment also requested the respondents for his
adjustment/promotion but no reply has been received so for. That
feeling aggrieved the appellant filed Departmental against the
Rules notified vide dated 10.5.2016 and against the inaction of



the respondents by not adjusting the appellant against the post of
Clinical Technician (BPS-12) in light of the august Peshawar High
Court judgment and Notification of the respondent department.
Copy of the Departmental appeal is attached as
ANNEXUIE taosaraumarssrannsranssrnstmssiasasnnssssssasiamnisssarssiansarnerassans i

That the appellant having no other efficacious, adequate and
alternate remedy, approach this Honourable Tribunal on the
following grounds amongst others.

GROUND:-

A.

That by not adjusting the appellant on the relevant post of clinical
Technician (BPS-12) in light of the notification dated 28.2.2012 is
against the Law, Facts, norms of natural justice and materis
available.

That the appellant has not been treated by the respondents in
accordance with law and rules on the subject noted above and as
such the respondents are clearly violating Article 4 and 25 of the
constitution of Islamic Republic of Pakistan 1973.

That the respondents have not acted in accordance with law and
the rules governing on the subject by not adjusting/promoting the
appellant to his respective paramedic post for which he is fuiy
eligible and entitle.

That according to the notification dated 28.2.2012 already issued
by the respondents the appellant is fully eligible and entitled to be
adjusted/ promoted on the post of Clinical Technician (BPS-12).

That, the petitioner is fully entitled to be benefited from the
Notification dated 28.2.2012 in the light of various judgments
passed by the Apex Supreme Court of Pakistan especialy
reported in 2009 SCMR page 01. "

That the appellant has served the Department for a long period
with unblemished service record, therefore, they have the right to
be adjusted according to his qualification.

That the inaction of the respondent by not adjusting the appellant

according to his qualification and not allocating proper promotizn
quota in the impugned service Rules dated 10.5.2016 is against
Article-38 (e) of the constitution of Pakistan which enshrines
" that the state shall reduce disparity in the income and

earnings of the individual including persons in the service
of Pakistan”,
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=~ H. That any other grounds will be raised at the time of arguments
| with prior permission of this Honourable Tribunal.

It is, therefore most humbly prayed that the appeal of tﬁe
appellant may be accepted as prayed for. :

Dated: 5.4.2019

pellant

FAZLE WAHID

Through /] .
NOOR MOHANMAD KHATTAK

MUHAMMADNI

& !

SHAH ZULLAH KHAN
Advocates High Court,
Peshawar.
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BEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL

PESHAWAR
CM.NO.______ /2019
IN
APPEAL NO. /2019
FAZLE WAHID VS HEALTH DEPTT:

,’sj
N

APPLICATION FOR RESTRAINING THE
RESPONDENTS FROM APPOINTMENT ON THE
POSTS OF CLINICAL TECHNICIAN (BPS-12) TILL
THE DISPOSAL OF THIS APPEAL

R/SHEWETH:

o 1-

2-

That the appellant filed above mentioned appeal before thi:
august service Tribunal in which no date is fixed till now.

That appellant has filed the above mentioned appeal for
adjustment against the post of Clinical Technician (BPS-12).

That the respondent Department advertised the said post in
daily newspaper “Aaj” vide dated 09.04.2019 in violation of
law and rules.

That all the three ingredients necessary for the stay is iri
favor of the retitioner.

That the grounds of main appeal is also be considered as
integral part of this application.

It is therefore, humbly prayed that on acceptance of this
appllcatlon the respondents may very kindly be restrained from
appointment against the post of Clinical Technician (BPS-12) ttll
the disposal of this appeal.

THROUGH:

NOOR MOHAMMAD KHATTAK’
ADVOCATE
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GFFICE OF THE AGENCY SURGEON BAJAUR A
- AT KHAR -

'*_*:’:*****7‘:******w‘c*‘.’c****:‘:*’:’c*******‘k'}:*:‘:**‘k******:‘::’c*k*kv’r:‘::‘:/ T

o Appointment letter N - @

* Consequent upon the approval of Departmental Selection Committee. held on 7/7/2003 and
8/7/2003. ‘ ' ' - '
Mr./Miss. Fazle Wahid S/O  Wazir Rehman
Resident of : Samsai Tehsil: Khar Bajaur Agency . : o
Is hercby Aappointcd as Behishti (BPS01 )bms usual allowances as admissible under the
rules. : o o
His/ Her appointment will be subject to the following terms and conditions:-

1. That your appointment is on contract basis for period of three years and youre
services are liable to be terminated atany time with out any notice or resign being
assigned. : '

That you are declared medically fit for Govt: service.
The post is not transferable, and you must serve for three years on the said post. -

" That you will be governed by such and orders as may be issucd by the

T ~ government of NWEP, from time to time for the category of the Government

setvant Lo which he/she belong, _ :

5. That if you wish to resign, at any time, your will resign in writlen within 30 days
notice or you will be forfeit one month pay in licu thercol and will continue to
scrve the government till the acceptance of your resignation by tlie competent
atthority. ‘ o
Phat you will bé posted any where in Bajaur ageney: ,

That you will not be entitled to any TA/DA for Medical examination uid Soining
(h¢ first appointment. -
‘The offer is subject o the availability of vacant post. | o

* If you accept the post the post on ibove terms and conditions you.should report to
the Office of Agency Surgeon Bajaur at Khar _
Within 15 ddys. The offer will be cancelicd if you fail to report for duty.

Ralb el S

e

0 o

' Sdfmemniees ‘,
AGENCY SURGEON
BAJAUR AT KHAR
No. 3352 £C J/C-SBIR : . Dated. _J-€ /812003 1
. R o o " ‘ b\’-l -
Copy forwarded to thei- L , f :‘,.'*% :

Yier

! ' Neg b U [ B | f CLn . . L
. Political Agent Bajayr C_haijl;;_}_,an D'gcpan'mcnlql Selection.Committee. - |

D.(;puifj_n Director (Admn ED_ii'éc‘toi"ate Health Services FATA NWEP Peshawar
QMSAHQ: ..l'l,ospjtal K,‘ m,u R TP
Ageney Accouit Officer Bajaur at Khar:

Official Concerned.

~ Katd
A .. ..«chi'll‘ ‘wlah |
yM.B3S. R M.P | 1

3) Otticer AHQ Hospet
Bajaus Wbar

o L ho

For in'fonﬁa‘t,i‘on please / J} :
3 «. T
AGENCY SURGEON
‘BAJAUR AT KHAR

‘bikl

=
PR
I



& .t't.q!.;;‘-'\u',: s, ) m«. .-,«_-:‘..

s:

kl

R ; - ) . .
- 3 : Y . . .
: . : wr :
R ' .
r N . . .
.. N . , - '
t -,
“t STl (gl LI - e .
o i e TR TIRY L IO L A DT T U o ST T . Ty SiStil. aaw
P BN Bl SR MO Cia R O

98343

SariaI‘Né

W j
S "‘Z’ A

Diploma In }{EAL?H

Teclzhology_ |

SESSION___6-2012

. This is to certify that Mr. Miss. Mrs. .. FAZLE WAHID Son /Daughterof -

...........

Mr. _ WAZIR RAHMAN OkaztéIz No. ... ~RD _Bekzring

‘Registration No'_yy LiSAHe Al Lh LA Rarba jHas passed the examination of Two years a’xploma ‘

C 6=2012 ; Y 1+00
In the year............ 2012 He /She obtained 78 Marks out of e ha

: : . : ok
He/She has been Placed in....C . Grade. . ' L

— .APreparcd by: ’m.? o7 RO ‘ ’ i
“ Checkedby ........ ,[J/ ....... o //"J,, . " ! ol S
( /L /.| Khyber\Pakhtih aMedzcal Faculty
S Very‘ied by . o L ar Pakistan

.....................

R

P g s g oo M"‘l!r"m-t(uiv“!i","m ST 1

t ‘v
N l) By R
fiogy O et 1R Hovp“a‘
 Medicul '“_‘

Il. X ‘\l..
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| &  UNIVERSITY OF MALAKAND (& L/,,

AT
E ~ PAKISTAN e o rd4b
. DETAILED IWARK.S CERTIFICATE RN

" Name: 'F.&ZL[ WAHID ‘ ' Priv ate Canmdatc Rdg.:ur Agency .

IRHOGLE

Father's Name: WAZIR RAHMAN : h ’

Registration No, 2005670096

RofiNo. 37479 B. A PART-Il ANNUAL E\AMINATiO'\‘ 2009
I " Total | Marks |
Subject Name : Marks |Obtained Remarks
ISLAMIC STUDIES(E) 75 s4 " PASSED
PASHTO g 75 33 | PASSED
ENGLISH(C) 75 24 - PASSED

PAK. STUDY b 40 14 |  PASSED

. BAPART-I MARKS 285 138 ‘PASSED
Subiect Passing I’elcelnu-e 33 (Theory & Practich! Separately ). A suresate Perceniage 36- 550 ’ "65
T Netmination Hold From Oct 08 To Oct 31, 2009 Result Dc( lared on 0/-Dec- 2009

AR

!

' | Lrrors and Omissions are suhject 1o subsequent rectification

il Examination was taken as a wholedin parls
L Dacofissue:  07-Dec-2009 T e
H ) Pl'c‘):l['t\d by s Amiad Shabzad . T . COUtIOlI?I _‘?fEXa‘“’ﬂaf'('lls
!, ) : - —_— T ) : - University of Malakand ,
iy . - oo P
L. ' . B O

i ' Ry
. ‘ . oty P I
N ) % v
| . z st O
: . Zafar lilah
b ~“M.BUS.RMP, -

A Mddicst Olficer ARQ Hospital
i ! Bajaur Kiar.
[
!
e

N
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P EXTRAORDINARY .. REGISTERED NO.-PIl ;
GOVERNMENT GAZETTE |
L
i
E B ?AKETUNKﬂWi& |
i Pabli shed by-Authority  ~ |
PESHAWAR, TbESDA‘{ 10TH MAY, "016/ R
i — -
i GOVERNDY 1ENT OFTHE KHYBER PAKHTUNKH WA :
i% ) " HEALTH DEPARTMENT - ‘
e I NOTTFICA TIoN - . - - .
:i - ] B Pe wnear da rod the 10" M(IV 2016 . | o ) . . : : S l -
- 7:—' e e e T s — e '-—S--__'—' e e e L . it
H No.SOfl- IlI/HD/.’: .5/2014 -In pu:sumce of the provmon con(amcd in sub-rute (2) of ruic 3 ofth" KhybPr PakhumLhwa Civil Servants. (Appointment, Promotion and . A |
" ' “Ttansfec) Pales, 1939, and in supe’rsesswn of all \lotzncanon:. issued in this behalf by ths Tealth .)eparm°nt in :onsu!auon with theTseablishment Department and the
" ' Finance Depattment, hereby lays down the method of recruitment, qualiitca ation and other canditions specitfiad i co'umn 3 o 5 ot thie Appendix to the posts of Paramedical
' : \*aﬁ' in the rwat(l‘ De""‘nment specified i coliuma 2 of the said Appendix. : i
| . ° APPENDIX ;
-~ " . - ; s
! S. , - Qualification for 'Ippomtment by T ! i
~_No. : Nomenclature of the oSt initial vecruitment. Age linits. Method of recruitment. f
— 1 : : 2 L 3 4 5 ‘I
. i Principal chhnn!omg-q/?b ) By promotion, O the basis of -seniotity-curm- -fitness, '1%
"‘ - from amongst thz Chief Tedxnologlsts and Chiet PHC :
(iy Principal Clinica! Technologist Dental; Technologists with five. years service in BS-\I‘9\r
(i}  Principal Clinical Technologist Pharmacy; seventeen years service in BS-17 and above as such in '
it (i) Principal Clinical Technologist Radiology: 7 . the f"t"".“a“‘—w‘ - :
—‘5 ;éw}—&merpat—cr nlcal-keehnolegrst-gatholog-y,—- L St e .
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— | -7 " Pulmonology; =

MENT GAZETTE, EXTRAORDINARY, 10% MAY, 2016.

. ‘943.KHYBERPAKHTUNKHWAGOVERN

(v) Principal Clinical Technologist Anesthesia;
{vi) Principal Clinical Technologist Cardiology;
(vii) Principal Clinical Technologist Surgical;
(viil) Principal Clinical Technologist Dialysis;

. (ix) Principal Clinical Technologist '
Physiotherapy; e

(x) Principal Clinical Technologist .

1 (xi) Pdncipal Clinical Technoiogist " L

(xii) Principal Clinical Technologist - .
- Ophthatmology / otorhinolaryngology; and

Principle PEIC Techitologist
") Principal PHC Technologist (Multi
.. Purpase); and S

-|"By pramotion; oit the basis ol sertority-cuni=fitness, 7"

1 @y Pridci

-+ ) Chief Clinical Technologist Dental;
. (ii) - Chief Clinicai Technologist Pharmacy,
_(iii) . Chief Clinical Technologist Radiology;
" (iy) Chisf Clisical Technologist Pathology;
"(v) ~-Chief Clinical ‘Techriologist Anesthesia;
< (vi) ChiefCliniéal-TechnqlogistCardiology;
(vii) Chief Clinical Technologist Surgical;
{viii) Chizf Clinital Technologist Dvalysis; '
(ixy Chief Cljnii:al Technologist Physiotherapy;
(x) Chief Clinical Technologist Pulmonplogy;
(xi) Chief Clinical Technologist
Gastraenterolagy; and

2 Ct,“AefT.CCthIO‘TlSFé?S'J "i’?) _ :

o G, Chief Clinical Technologist Ophthalmology/ |

from amongst Senior Technologists'én'ci Senior PHC
Technologists with seven years service i BPS-18 or
twelve yedrs service in BPS-17 and'above as such in the

relevant technology.

" Otoehinotaryagology.and - ———

—— e ——
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- _— i Lo
v (1) PHC Technician(Multi-Purpose); and Sciudary Stsml deL;trﬁemc : - .
(“) PHG Technician (MCH). with at Jeast Secon ivision
) S Science froma recognized board and| i
‘Diplomas of LHV and Midwilery A 5 \\
from recognized Nursing ' ,' -
Examination Board. - i
SEC RE1 ARY TO - N
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R - - H’EALTJ:I D P—\J\LV{EN-. : S .:
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. GOVT OF KHYBER PAKHTUNKHWA
i HEALTH DEPARTMENT

: " Dated the Peshawar 15" May, 2018 -
NOTIFICATION,

No. SOH-II1/8-60/2018. The competent authority has been pleased to approve

the propose! to enhance the ratip/restruéturing of Paramedics. staff of Health

Department in the higher grades for availing promotion due to anomalous allocation in

Ca i : differen'-t scales as per following tables, ' .
C o L e
7&9 —| 1. | PostsinBPS-12 ol Posts in BPS-12 s
FD 2. Posts in BPS-14, 2 Posts in BPS-14 ™ 30% ~ | 4362 [\’/
@@ 3. | Postsin BPS-16. 3.5% {4 Posts in BPS-16 20% 2908\
ﬁ( 4. | Postsin BPS-17 2.5% .5 Posts in BPS-17 8.0% 164\,
«’;-\4)0 5 Posts in BPS-18 | . 1.85% " 6. Posts in BPS-18 1.95% 284
! ([7 : 6 Postsin BPS-19 | . 0.09% "7 Posts in BPS-19 0.04% 0s
}?, . 7. | Posts in BPS-20 0.04% 8 Posts in BPS-20 001% 01
100% : Total: 100% 14542 M
2. :The expenditure involved shall be debatable to function cum object

classification:* 07-Health-O'/G-He'a'lth-Adminisfration-O?G1 -Administration-076101-

Administration current Financial Y2ar'2017-18,

3. - 1The Administrative Department will amend service rules through SSRC
‘ " accordingly.
H 1% L .
’ SR X . : ©  Secretary to Govt. of Khyber Pakhtunkhwa
. E - :' . Health Departmient '
. o Endst: No.’.SO(FR)FD/7;3/20?8/17461/H ' Dated:i;1"1-05-2018
. Copy fforwar_ded to ‘Accountant General, Khyber' Pakhtunkh ‘a shawar for
information & necessary action. . ' E r?%( |
. . " : /1/ /I - N
¢,

ya
Section Ofﬁce( (FR)
Finance Department

- o

No. SOH-111/8-60/2018. Dated: 15-05-2018

Copy forwarded to:-

The Additional Chief Secretary (FATA) Khyber Pakh;cunkhwa. i
The Secretary to Governor, Khyber Pakhtunkhwa,

The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

The Secretary FATA, Governor's Secretariat Peshawar.
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Aziz Ur Ra};ry;an Sweeper D. H.Q Hospital Tnnergam Dir Lower. . .
Muhamrﬁad Khan Sweeper D.H. Q Hosp:tal Timergara, Dir
Lower. : o B o
Bakht Munir Sweeper D.H. Q-Hos;ntal Timergara, Dir Lower.

Taj Muhammad Sweeper D.H. Q Hospttal Timergara, Di7 Lower.

Bakht Said Sweeper D.H.Q Hosplral Tinjergara, Dir Lower..

Amjad Ali Khan Mali D [.Q Hospital Inm:\mn Dir Lower. <A
Javed Khan WardAttendmlt D.H.Q H()Splfﬂf Tnnergnm Dl‘?(f;\_\
- Lower. | . ' “ g\ )
. . oo 2 |
© Umar Sadiq Ward Attendant D.H.Q Hospital Funergma Dir  Zn
Lower. o ' : ' {’/E} ‘
<: Munawar Satd Wnrd Attendant D_.H.Q I:{ospiml Tim.ergnr"r?, Dir : ‘%:70
Lower. o o ~
" Noor Khitab WardAAHemhmt D.H. Q Hngntnl Timergara, DH’
,Lower. - A ‘ o ! Pcrllloncrs
. » . A
VERSUS
The Gout.: of Khyber Pukhitoonkhwa through Secrelary Health
Civil Sccretarm! Peshawar g | |
Director  General Health Serwces Khyber Pukhroonkhwa,
. Peshawar. | ’ =, ' =
Executxve District Ofﬁcer (Health) Dirt Low"r | N S
Distn’ct‘Account Officer Dir Lower- - -‘.;__:'). j'l.'?"'"f'*
MedicalL Sﬁperintendent DHQ Hospltai g lmergma Dir Lower . /""' | “ ,f
N ~

Nasir Al §/0 Nadar Khan R Viligge Baeuwro, PO Tchsx

szergara, Distnct Dir Lower.

Zubarr AII S/O Muhamumd Rascol FNEITTRR R/U V:”ngc Danum

L 'Ichsx,l.Tun:ergnr,a, Districl Dlr l Owcr o oL Respondent wdents

B2 e N
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' Appu/!unt//OC’{{ﬁo)’m./..,.@_A 2
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PESHAWAR HIGH COURT, MINGIRA BENCH (DAR-UL-QAZA),

SWAT.

JUDICIAL DEPARTMENT

ﬁx/ﬁ No....... /.0,2/ ................ 2/0// .......... ..... 3

JUDG/VD\’T

Rall.

/Q « 4 et ... C?.[/ua./f 67 S
Seclltvnr pug g e 41/54 C
///éc/ WP "Ao aedi
. /7// < B

YAHYA AFRIDI, J:- A;/_i'/_L_n‘ - Rehman ~

alongwith his nine oticr petitioners have sought the

2,

groups; petitioner No.l to petitioner No.6, who are -

. constitutional jurisdiction of this Court seeking that;-

“for the aforemeniioned - reasons,c it s, .
therefore,  respe ctfully . prayed  that” on:

: uccepm:xcc of this writ petition this .august

may gratiously be pleased (o declare the acts
and actions of the respndents and- the
impugred appoininient order . dated

28.7.2011 amd 9.7.2011 as without lawful
‘authority and hence of no- Iegal effect and ..

this august C,Jmf may further p/er.'sc(/ 1o set
aside the same and direet respondents No.l
to 5 to uct in the matter in accordance with
law and-to udjust petitioners against posts
announced.”.

The petitioners may ‘be categorized in two

Aprcse'nt]y serving - as sweepers (BPS-1) af DHQ

Hospital Timergara, Dir Lower (“Group-l"’) and

* petitioner No.7 1o petitioner No. 10, who are serving as

~




cmployccs of the, pJOVU’]CL hav&. not been complied,;"- ‘

Ward Altendance (BPS ) a (BPS- ) at DHQ.

IFlaspiml Timcrgm‘n D lower (*CGroup-27").

3 e wrlevitied of i og tulwlu I dital 1 | 18

!

" that the 'poiicy decision dctcrmmed by the
1272006 o resolve the problems of puramedic'.

f‘wnh.gnd thus. advcrsc[y aﬂccud the pctmoncrs:
'pfospccté' of promotion to “Ward Orderlies’, f.'
' ":Chokidar’, ‘Malis | and othér cl:xss;tv; posts. It is
further asserted that eight persbns had been appointed -

on the said posts without even fuifilling the essential

cordial formalities provided under the taw. Thus they

have a two fold grievance;-

o

' upg,féxdeci post on seniority basis and

. Secondly, the illegal appoinuments made to

the said posts be set aside.

4. _: | Now mo.viﬁg on to th‘e'pc.titionérs in Gr’o.up-ﬁ;-
their grievance is that they ha;/e not been pro'moted ;(q ;

i ._"t.h_‘e~'f3'ost of Junior Clerk (BPS-7) on sepior_ity .‘blgs;ivs or; o
j thc 33% quota determined- under kule 3 of the .

f‘N.»W‘.LF.P. Civil Servants (Appointment, PrombtiOn'

Government in its high, powered meeling dated

- Firstly, the petitioners be appoin.;ed-;o Vthe':'

w0




merits of the present case so as o prejudice the case. - )

»_ promotion of a civil servant, we are afraid Article 212

and Transfer) Rules, 1989 (“I(x:lcé") as amended vide
notification dated 4.2.2009. These petitioners further

urged that other Naib Qasids and Swecpc'rs, similarly

placed as the petitioners, have been promoted: to the

post of Junior Clerk (8PS-7), while the pettioners
have been discriminated aguinst. In addition there (o,
they further urged that the government has recently

advertised [resh appoimiments o the post of “funior
”, . ) ’ ‘ :

e

Clerks in complete violution ol the Rules.

S. Lest this Coure passes any findings orj the

of:the parties, suffice to:it (o state that the petitioners’
are aggrieved of being not considered for. promdtion

to, the higher grade and their grievance needs to be

.ﬁrst.. considered, * addressed and resblvgd by the

“government.

6.-. As far as the jurisdiction of this constitutional

Court to entertain matters seeking to be con'sidercd"foir'

~

‘of the Constitution bars our jurisdiction to entertain

the said matter and the sume exclusively falls within

t_he' domain of the Services Tribunal. Guidance is

B TR L T LR S e P
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i

- urgent- redressal, we instnad of dlsm1ssmg lh(. presem o

Dt.13/10/2011.

sought from the judgmen! of the Apex Court in

Mudvanund nees's case (PLD 2006 SC 5.39).

6. "Tn the peculiar circumstances of the~p—résem:-cé156

‘where the grave grievances’ of the petmoncrs requu'e

petition, lreat the same ds 4 representation belore the
departmental authority and direct the office Lo send this

case to the Secretary Health, Government of Khyber =

. Pukhtoon, Khwa for decision. in wriling rendering valid

_ reasons thereof to be made within a period of one month, if .

not earlier, from the reccipt of this.judgmem. It is further . h

dxrectcd that the decision so made should be sent to-the

-Addmonal RCngll‘ﬂ['v PLSllAWAR FHIGH COURT,

MINGORA BENCH (DAR- UL- QAZA), SWAT

7. .This petition is disposed of in theAaboyc terms.

‘\',.
3

Announced.
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- 'B_EFORE THE PESHAWAR HIGH CO e ,....N_ééﬁ;ii

SRS ACAA AL

1 Aziz Ui Rehiman Sweeper D.H.Q Heapital ianergara, Dir Lower,
S Py Muhammad Khaln Saweepel D.H.Q Hospital Timergara. Dir Lower.
3) - Bukht Munr Sweeper. D.H.Q Hospital '1'i1m:r‘__'n-rn. Dir Lower

4 Ty Muhammad Sweeper D.i-i.QﬁHuspiml Timergara, DirLower. N

3} Bakht Said Sweeper D.14.Q MHospual Timereara. Dir Lower.
0) Amjad s.1i Khan Mali D.H.Q Haspial Timergara, Die Lower. .o . | '

7y Javed Khan Ward r\llcndnnl.D.l-l,Q,-,}lospiijl Timergara, D Lower.

. N
S Umar Sadiq Ward Atlendant .14.Q Hospual Timergara, Duw Lower,
: 9} Munawar Said ward Attendant UL 1Q Hospitul 'l'imcrg:n':l. Dir Lower. ’
! .
10y Noor.Khitab Ward Attendant D.11.Q Mospital Timergara, Dir Lower. N
S Jetitionery
[}
VERSUS
D o L Scerclary Health. Govt of Khyber Pukhtoonkhwa. Civil Sccrcluriu.l'. Peshawar.
' 2. .Dirl_:C\or General Health services Khyber Pukhtoonkhwa.
e C : 3., Disuict Coordination Otficer Dir Lower at Timargara.
4 Executive Diswict Officer (1leaith) Div Lovwer. R ”
EIPR - Medical Sup-::‘iﬁlcncicnl D.11.Q Huospital ‘l'hncrgnfn. Dir Lower.
. Respondens
feation Ynder Article 204 Cnnsliiutiun’fﬁ‘ oyt :i.“~‘ B
; : oo B

OF the dshmic Repubiie of Paldstan, 1973

Respectfully Sheweth!

' 1
~oh
o A
C NI
1) That 3 Wit Peution Mo (52 0 201 wds decided Ly s Honorabic Coun
N . )

!

Lo

-ide ordur- daied 13.i0-20E i iLowas freid “in thc porulnly
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o JUDGMENT SHEET
IN 'I‘HE PESHAWAR HIGH COURT, M

BENCH

(DAR-UL-QAZA), SWAT.
[Judicia( Departmeru)

JUDGMENT

Date ol’ hcarmg 1r 01 2012,

Appellant- Peutuoncr __/42_,_,2___ .égézmm
Rcspondcm /Aj 1; ,:,,_),7_‘ ;zz;( Cgﬁ e /

KZ;’LALL/LA)L[_}Z{__ﬁ:/@kﬁ_Z{LM M.ﬂ» i o

MAZHAR ALAM KRMAN MIANI{HEL Jo- ._Tﬁe

petitioners th:ough ingtant petitioh'. seek’

zmp]emcntauon ‘of “the Judgmcnt datcd

< 13.10. 2011 of this Court by mmatmg contempt

. proceedings agalnst the respondents. -

Foz, The !camed‘ counsel  for  the

petitioners was heard and record of- the case was

perused.

3. | The lcarncd /\AG present in thc

Court i In some other case, acecepted the notice qf

this p(.tmon and Lhc.naﬂer 5oughl some time to

inquire about the matter mvolvcd in th::, pcmion

from the concerned a,uthdorities, Later on, the
learned A.A.G. informed the court that the - -
.appeal of the presen: fzuloner s under

iconsideration before the tompetent authority

)
%
7




MOST IMMEDIATE ~ o CZJ/ |
COURT MATTER. . - | o - e
GOVERNEMNT OF KHYB ER PAKHTUNKHWA.

. HEALTH DEPARTMENT
NO..SOH(L'lT.I-HQ(t)-47/201‘|
Dated Peshawar the 29" December. 2011

 To .
1. The-Director General,
L Heallh Services, Khyber Paihtunkha,
Peshawar
2. The Exscutive Dlstr:ct Off-ﬁer Lealth,
' -Dir. Lower. '
Subject: ORDER/JUDGMENT DATED 13/10/2011 PASSED BY THE
. PESHAWAR HIHG -COURT MONGORA BENCH(DARUL
"QAZA) SWAT IN WRIT PETITION NO. 102/201 MR, AZIZ
UR REHMAN ETC VERSUS. GO\/ERNMFNT OF KHYBER -
PAKHTUKHWA AND OTHERS, .

: { am directed 1o refer lo Uus Department iclier ot- even
x-number daled 28/11/2011 and your lelter 10788, dated 22/12/2011 and

ielter No. 10521/EDO Health Dir Lower, daled 91/12/2017, on the ) !
"“:. subject noted above and to state thal your comments/report do not cover . 1
the requnrerr‘r*nts as  per promoton ﬂus'uolt'm'al'or rulcs. 19?"

Etherefore you - are once dgain requested ‘to prepare report as por ' K

l rules/pohcy so that the issue ccutd be placed bhefore lhe Hon" abie™

———

Secretary Health Khyber Pakhtunkhwa for necessary decnsnon i
Meanwhtle no-action be. tarcn/mtttate and do not disturb he pettttone

tnlt the final decssuon of the Secretary Heallh in the mattcr/flnat decision of

thc Peshawar High Court Mingora Bench.Swal, otherwise, any adverse
orders passed by the Peshawar High Court hingora Bench- Swal your
oh‘tce will be held respo 15[bte ' / : s . .

SECTION OFFICER (LIT.))

Ccpy terwarded to:i- '

1. The Section Oficer-ill, Govl. =l Khyber Pakhtunkhwa, Healtiy
Department, Peshawar with the request 1o direct the Sxedulive
District’ Officer-Health, Dir Lower lo submit report as per rules
/policy "and placed before tha Fon' able Secrelary Fealth 1o
decide the case on meril.

2. The Addl. Advocate General,_Pe’shawm High Ccurt Mingora -
Bench Swat

3. The P S fo Q:ecretar_\, Health Khyber Pakhtunkhwa, Peshawar.




—— i

"i Subjectis’

1 Sceretary and others dated
' No. 04/2012 dated 11/0172012 whercin the
“Health Department to resolve the igsuc within

No.J02/11 titted Azizur

[ The Dircctor General,
eulth Services Rhybar 1':|l;‘hlunkin‘\y/A

Government of Khiyber Fakhtunkhwa
Fealth Departiment

Mo SOH(LILH I 2(1)-47/2011.
Dated Peshawar, the 2% chruary,2012.

Peshawar

19 -

. The Executive District Oftiedi-IHea

. * :«Dir Lower

A

@
COMPLIANGE OF PESHAWAR NG COURTS QRDENX IR} };_W

.| am directed to refer to the Peshmwar High Court's orders .passe
Rehman .cte. Versus Governmen of Khyber Pakhtunkhwa
13710714 and subscquent orders of the apex courl in contempl petition
aes court has directed the Provincial’ Government,
1 period of onc month positively . Copics of the

" ! aforesaid orders ‘arc enclosed.

' @_.IDZJI | & PROCEEDINMGS N CONTEMIT METITON NOX ?

To comply the superior court's orders in- letter and spirit, the campetent

_arnhiority e been pleased 1o approve the

adjusiment af petitioners as pader:

‘So. T S.Na.

nime &
deignation of petitioners

Reyuired

< adjustmens

Remarks/Justification

i WP Na 02l againsi - e
pasts k
R Petitianers i S.No.1 w3 | Wind /\djuSlIl!CI\l.’uppoilllln_cul to Le made on lhr:.]
(excluding S.No.2) are | Attencant Nasis  of - Csablishment & Admn:Deptt.
Mipslim Sweepers in ] (BPS-02) Notification  No.SOWW/A{4)R9/ Vol dated
31RS-01 ' ' 13/5/90. Copy enclused for ready reference.

2. Petitioner a1 S.No. also | Drivee (TPS- [ Petitioner is i possession ol a valid driving
.5 Muslim  Sweeper in | 01 licence  plus  expericnce/ commandalion
BPS-01. certificale awarded Ly MS DHQ Haspital Dir

Lower and also working as Driver for the lad
L . onc vear, N
3. Petitioner .at S.No.G | Junior  Clerk Peliioncr is in possession of ¥ cettificate plus
) -Ail\jid Ali: Khay | (BPS-07) experience; certificare awarded' by MS DHQ
Mahi{BPS-01) Hospital Dir Lower aud also working as Junior
: Clerk lor the Jasl one yeat,

q, Petitioner at | Dentat Petitioner s i possession of diploma in the
S.No.2{aved T Khan) s Techniciun relesant ficld awacded by the KPI vicdienl
Ward  Atendant (BPS- | (BPS-09) Faculyy phus c.\'|)cricncc/commcu(iulion’
0y r wrtifieare awarded by ™S DHQ Fospital .Oir

o CLavwer aad also working as Deatal Teclicim |
PR L Tor the last 03 years.
LS. Petitioner -l S.No.S | Laboratery - Fettiener 15 i possession of diplonia in the
Umur  Sadig  Ward | Tecinician relevant ficld asarded by the KPP Medical
. Atteidant (BPS-02) (BPS.om Faculty plus expericnee/commendation
S certificate awarded by MS DHQ Hospital Dir
J . i Lower and also working .as such for the last
: : ! O11C YTl
6. Potitioner At S.Nuy | Ancsthesia Petitioner 15 in possession of diploma in the
: Munawar 3,3\30;1 ' Ward | Technicin relevant {icld awarded. by the KPIC Medical
’\"C"d""‘(mﬁ'“-l \(!M’S-U‘J) £ Faculty © plus cxperience/commendation
: : . certificate awarded by MS DEQ Hospital Dir
i Lower ands  also working - as Anesthesin
- : 1 P Tachinigd - thie last fwo vears. ’ ’

[ | Pethioner. 3 Sral0 i ressavmion of @iplama i (S
i Noor shitnt Ward 1 e the - ¢ Medieal
i Asteedant (15PS-G21 1 5 cxzpericncc/conmendation

' ‘ : I DY Hospital Bir Lower and

} l ; Heaith Tesimicion lor }klc. last

..-~' . —_—

.

|
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HITICS ,. R A _ ) \.. , S _ ‘
. . ’ ~numrm| LG T ",/’c‘_;/,{“ .
i, h(\ -\ l? 'vlg l \’L\l B i. () . i"|
opv'lor\\'no‘.d o lh..; . ‘ _ B tier
Addition al, Registrie. P\.H]l'\\\ av Hizh Couirt . Mingeri Bunch Swit with peference 1o by elict . N .
\a"‘IOIhILH .o o . e : . !
A( Jitiona Advocaic Gt-nLrtl |’e.\h.'1W’1l‘ [igh Coutt Mingora Jench, Swat, .
Piyita Seertary Pleadtii, Rhyber pakhtinkhwa Poshawiat. - .
D phly \ucrunryoll Ilc1hh Department, Peshawar. s
7/’ -
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DR VAKAE_ATNAMA
/2%%’ %// / wize Pt
'NO}J "-)f‘g. /2019

. “""‘(Ap"-p' FLLANT)
/ZCK;LZQI /h/‘A5227/ . (PLAINTIFF)

- (PETITIONER)

M'VER$US
o © - (RESPONDENT)
. /éééaééf éaggz?‘ _ (DEFENDANT)
e far e /s/a/éé%

Do neroW appoint and constltute NOGR M@HAMMAD ¢
- KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or-refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
- without any liability for his defauit.and with the authority to
engage/appoint any other Advocate Counsei on my/our. cost.
I/we authorize the said Advocate to dep05|t withdraw and
receive on "ny/our behalf all sums and amounts payable or.
depasited on m y/our account m the above noted matter

Ddtcd / /2019 C MMJ{ /_0// N

"CLIENT .

o AC&TED |

- 'NOOR MOHAMMAD KHATTAK

'SHAHZULLAH KHAN YOUSAFZAT
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BEFORE THE SERVICES TRIBUNAL
KHYBER PAKHTUNKHWA, PESHAWAR . |

APPEAL NO. 498 /2019

Mr Fazli Wahld Behishti (BPS-1)-

DHQ Hospital, Bajaur at Khar Appellént
VERSES
Govt of Khyber F’akhtunkhawa, and otherg------------ Respondents

Reply /-comments on behalf of the Réspondents No. |, Yy 5 § 5 5 )7

Respected Sheweth

Preliminary objections

1. That the appellant has not yet submitted his éppeal in the department

2. That the appellant has concealed the facts that he has no experlence in the
field of Health Technology. .

3. That the appellant has concealed the fact that he has applled for two posts (i)
EPI Techmolan (i) Store Keeper, already advertised in the. daily newspaper.

4. That inspite of the above facts, the appellant has got no locus standi to file
the instant appeal.

5. That the appellant has not come to this Honorable Court With'clean hands.

6. That the appellant has got no causevo’f action to file the instant appeal.

7. That, the appellant is not an “AGGRIEVED” person within the meanlng of
Article 199 of the Constitution of Pakistan. '

FACTS

1. Correct.

2. Correct to the extent of. appointrﬁent as Behishti (BPS-1) in DHQ VHospital
Khar Bajaur. As far as acqumng of dlploma in Health Technology is
concerned, so it is stated that the Department does not know that how the -
appellant got a diploma as a regular student despite of regular duties in the
District Headquarter Hospital Khar as per job description.



3. Incorrect, the Govt: has promulgated the rules of promotion of Class-IV
employees to the post of Junior Clerk on seniority basis but there are no such
rules of promotion of Class-IV employees in the field of Health Technology
having pay scale BPS-12. Any one.will apply and contest when the post is
advertised. As far as acquiring of Diploma in- Health Technology is
concerned, so it is stated that the appellant has got in without NOC of the
Department. Furthermore, the appellant has not yei submitted departmental'
appeal in this regards.

4. Correct. But it is stated that the impugned service structure dated 10.05.2016
was approved and notified by the higher authorities wherein, qualification and
appointment in BPS-12 on initial basis, has been mentioned very clearly. As
far as acquiring of diploma is concerned, so it is stated that fhe petitiéner has
got diploma without NOC of the department.

Furthermore, despite of the instant éppeal, the appellant has applied for two
positions (i) EPI Technician (ii) Store Keeper, already advertised by the
Agency Surgeon District Bajaur.

5. Correct to the extent of court order dated 13.10.2011 and adjustment of
some Wérd Attendants upon the posts of Technicians BPS-12 by the Health
Department Khyber Pakhtunkhwa vide Notification dated 28.02.2012. But-as
per remarks of the said Notification, the concerned Ward Attendants had got
diplomas and they were already working on the posts of Technicians for the
last one or two years and due to the said experience, the petitioners were
adjusted against the posts of Technicians, As far as the plea of the appellant
to be adjusted against the post of BPS-12 beihg a Class-IV is not justified

~ because he has no experience in the field of Heaith Technology, therefore,
the appeallof the appellant is not maintainable. Furthermore, it is pertinent to
mention here that the Service Structure of Paramedics dated 10.05.2016 has

~ superseded the Notification of Health Departmenit dated 28.02.2012.

6. Incorrect, the abpellant has not yet submitted his departmental appeal.

7. Incorrect, the appellant before submission of his departmental appeal
preferred to file the instant appeal, hence, the appeal is not maintaihable.



‘.‘ A_

GROUNDS

Incorrect. The demand of the appellant to be adjusted against the post of
BPS-12 is not justified because he has no exberience in the field of Health
Tfé&:hnology. Furthermore, the appellant has already applied for two poéts (1)
EPI Technician (i) Store Keeper, already advertised by the Agency Surgeon
Bajaur in the daily newspapers. Hence, the appellant is not coming in the
ambit of Notification dated 28.02.2012.

B- Incorrect as stated above.

C- Incorrect, as stated in Para 1 to 7 above.

D- Incorrect, as stated in Para —A above.

E- Incorrect, as stated in Para-A, above.

F- Correct to the extent of serving as Class-IV in the Health department since
2003 but there are no such rules / regulation rega-rding' promotion of a
Class—lV of BPS-2 / Class-IV to the post of Technicians BPS-12 without
clinical experience. ,

G- Correct to the extent of Article-38 ( e ) of the constitution of Pakistan but

there are no such rules / regulatioﬂn regarding promotion. of a Class-IV of

BPS-2 / Class-IV to the post of Technicians BPS-12 ‘without clinical

experience. ‘ |

H- The Department will also raise other grounds at the time of arguments.

In light of the above, it is humbly prayed that the appeal has no legal footing;
therefore, it may please be dismissed. ‘
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Medical Supefintendent,

Secretary to Govt: of - DHQ Hospital Khar,
Kiftuhkhwa District Bajaur
H artment

For Respondent No. 6 & 7.
Directo ervices, - '

Merged Areas Peshawar,

Respondent No. 5
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Director General
Khyber Pakhtunkh
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