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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No: 898/2023

Ghulam Sarwar, Assistant Director (Admn) DCTE Abbottabad
...Appellant.

VERSUS

Chief Secretary, Govt; of Khyber Pakhtunkhwa & others......Respondents

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under: -

PRELIMINARY OBJECTIONS.

1 That the appellant has got no cause of action /locus standi.

2 That the appellant is not an aggrieved person within the meaning of Section-4
of Khyber Pakhtunkhwa Service Tribunal Act 1974 read with Article 212 of
the constitution of Islamic Republic of Pakistan 1973.

3 That the instant Service Appeal is badly time barred under Law of limitation
Act 1908.

4 That the appellant has concealed material facts from this Honorable Tribunal.
5 That the instant service appeal is based on malafide intentions.
6 That the appellant has not come to this Honorable Tribunal with clean hands.

7 That the appellant is not entitled for the relief to the extent of grant of
promotion as Assistant Director w.e.f. 08-01-1997 under the Rules & policy &
the Respondent Department & has correctly been promoted vide Notification
dated 29-08-2014 by the Respondent Department.

8 That the instant Service Appeal is against the prevailing Law, Rules and policy
as the Judgment dated 27-02-2023 in Service Appeal No. 4980/2021 under
the above said titled implemented vide Notification dated 28-03-2023 by the

Respondents in its true letter in spirit.

9 That the appellant has been treated as per law & policy by the Department by
rejecting the Departmental appeal against the Notification dated 28-03- 2023
on merits of the case by the respondent Department.

10 That the appeal is not maintainable in its present form as he has been treated
under the Rules & policy in vogue vide Notifications dated 29-08-2014 &
28-03-2023 by the Respondent Department in compliance of the Judgment
dated 27-02-2023 of this Honorable Tribunal.
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11 That the appeal is bad for mis-joinder & non-joinder of the necessary parties.

12 That the appellant is not entitled for promotion as Assistant Director w.e.f.
08-01-1997 & has correctly promoted against the said post on 29-08-2014 by
the Department.

ON FACTS

1 That Para-1 pertains to the service record of the appellant against the senior
scale stenographer post inducted vide order dated 01-02-1979 & later on
promoted to the post of superintendent post on dated 11-01-1988, hence, the
claim of the appellant is regarding his induction as junior Clerk is based on
mala fide as this material facts has been concealed by the appellant in his
previous service appeal No. 4980/2021 under the said titled decided vide
judgment dated 27-02-2023 with the direction to the department for disposal
of his Departmental appeal vide Notification dated 28-03-2023 under the
Rules & policy. (Copies of the Judgment dated 27-02-2023 & Notification
dated 28-03-2023 are attached Annexure-A & B).

2 That Para-2 is correct, that the appellant was promoted to the post of B&AO
in BPS-16 by the Department vide order dated 11-01-1988.

3 That Para-3 is correct to the extent of final seniority list as stood up to
31-08-2013 of B&AOs attached as Annexure-C, maintain by the Respondent
Department under the Rules.

4 That Para-4 is incorrect & misleading on the grounds that though the
appellant was allowed selection grade (BPS-17) (P) vide Notification dated
30-10-1993, however, it is further submitted that there was no vacant post of
Deputy Director (BPS-18) regular available for the ministerial staff in the
Respondent Department upon which the appellant could be adjusted against
the above-mentioned post. Hence the stand of the appellant is also liable to be
dismissed. (Copy of the Notification dated 07-05-2002 as Annexure-D).

5 That Para-5 pertains to the service record of the appellant regarding his move
over from BS-16 to 17 & from BPS-17 to 18 w.e.f 01-12-1993 and 01-12-1997
respectively by the Department. Which is subject to the production of cogent
proof & justification by the appellant before this Honorable Tribunal.

6 That Para-6 is correct to the extent that as per Notification No. SO(PE}/4-
A/SSRC/ Ministerial staff/2013 dated 28-01-2013 the mood & manner of
promotion to various ministerial staff including the Assistant Director (F&A)
BPS-16 has been described & followed by the Department to the extent of the
adjustment of Ministerial staff upon the said post under the relevant Rules &
criteria.

However, it is further submitted that there was no vacant post of
Deputy Director (BPS-18) regular available for the ministerial staff in the
Respondent Department upon which the appellant could be adjusted against
the above-mentioned post. Hence the stand of the appellant is also liable to be
dismissed. (Copy of the Rules dated 28-01-2013 is Annexure-E).

7 That Pra-7 is also incorrect & denied on the grounds that the act of the
Department with regard to the adjustment of Assistant Directors (Admn) &
(F&A) is within legal sphere as the stand of the appellant is without any proof
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& legal justification, however, it is further submitted that the appellant has
got retired from official service against the AD (Admn) post on the
completion of his 60 years of age /superannuation, hence, the Notification No.
SO(PE)4-10/SSRC/Ministerial Staff/2013 dated 28-01-2013 is not applicable
upon the case of the appellant in the given circumstances of the case, hence
the plea of the appellant regarding working against the Deputy Director post
(Admn) as baseless & without any legal justification.

That Para-8 is incorrect & denied on the grounds that the appellant has
correctly been promoted to the post of assistant Director (BPS-17) vide
Notification dated 29-08-2014 instead of w.e.f. 08-01-1997 is in accordance
with law, rules & policy in vogue, hence, the claim of the appellant is illegal &
not sustainable in the eyes of law. (Copy of the Notification dated
29-08-2014 is attached as Annexure-F).

That Para-9 is incorrect to the extent of filling of Departmental appeal against
the Notification dated 29-08-2014, whereby, he has been promoted as
Assistant Director in BPS-17 by the Department under the Rules. Therefore,
the Notification dated 29-08-2014 has got final against the appellant under
the Law, where against, the appellant filed the cited appeal before this
Honorable Tribunal & was finally decided & remitted to the Department for
disposal of his appeal for anti-dation of promotion w.e.f. 08-01-1997, hence
the appeal of the appellant was decided on 22-03-2021, where against,
another service appeal No. 4980/2021 under the above said titled was filed
by the appellant which was also remitted to the Department as
representation & finally disposed of vide Notification dated 28-03-2023
under the Rules & policy by the Department.(Copies of the Notification
dated 22-03-2021 & Judgment dated 09-04-2019 are attached as
Annexure-G & H).

10 That Para-10 is Correct that vide Judgment dated 09-04-2019 the case of the

appellant was remitted to the Department for disposal the appeal of the
appellant which was decided by the competent authority in shape of
dismissal on merits of the case & copies of the Judgment dated 09-04-2019.

11 That Para-11 is incorrect on the grounds that vide order dated

28-03-2023 the Departmental appeal of the appellant has been decided by
the Respondent No.2 as per Judgment dated 09-04-2019 & was dully
communicated to the appellant, hence, the plea of the appellant & misleading.
However, rest of the para pertains to the record of this Honorable Tribunal

12 That Para-12 is correct that vide Notification dated 28-03-2023, the

Departmental appeal of the appellant was rejected on merits of the case by
the competent authority, hence the appeal of the appellant is liable to be
dismissed on the following grounds inter alia: -

ON GRONDS

A

Incorrect & not admitted. The Notification dated 28-03-2021 is legal, hence,
the statement of the appellant is against the law, rules & policy as submitted
in the foregoing Paras in the instant reply, hence the case of the appellant is of
no legal force & liable to be dismissed.

Incorrect & not admitted. The statement of the appellant is baseless & is
liable to be dismissed.
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Incorrect & not admitted. The statement of the appellant in this para is too
baseless, hence liable to be rejected in view of the above made submission in
the facts of the case by the Department.

Incorrect & not admitted. The plea of the appellant is without any plausible
substance & deserves rejections as no vacancy was available in the
Department during the said period, hence, the stand of the appellant is illegal.

Incorrect & not admitted. on the grounds that there was no vacant post of
B&AO in BS-17 regular available for the ministerial staff in the Respondent
Department upon which the appellant was adjusted during the said period
(09-03-2006) by the competent authority. Hence the stand of the appellant is
also liable to be dismissed.

Incorrect & not admitted. The appellant has been treated as per law rules &
policy by the Department, hence, his stand is illegal & liable to be rejected.

Incorrect & not admitted. The appellant has been treated as per law rules &
policy by the Department.

Incorrect & not admitted. The appellant has been treated as per law rules &
policy by the Department, hence, the cited judgment dated 18-08-2006 is not
applicable upon the case of the appellant.

Incorrect & not admitted. As replied above.

Incorrect & not admitted. The statement of the appellant is against the facts
of the titled case, hence, liable rejection.

Incorrect & not admitted. The appellant has been treated as per law rules &
policy by the Department, hence, the cited case is not applicable upon the
case of the appellant.

Incorrect & not admitted. The cited Notifications are not applicable upon the
case of the appellant.

Incorrect & not admitted. The appellant has been treated as per law rules &
policy by the Department, hence, not entitled for selection grade/move over
in BS-17 w.ef. 30-10-1993 & in BS-18 w.ef. 01-12-1993 till 01-12-1198

under the rules in vogue.

Incorrect & not admitted. The cited Judgment dated 05-03-2010 in
CP#35/2007 is also not applicable upon the case of the appellant.

Incorrect & not admitted. The direction of this tribunal rendered in service
appeal 612/2008 is different in both question of law & facts of the case,

hence, liable to be rejected, However, the Respondents No: 1-3 seek leave of
this Honorable Tribunal to submit additional grounds & case law / record at
the time of arguments on main appeal on the date fixed before this Honorable

Bench.
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In view of the above made submissions, it is most humbly
prayed that this Honorable Tribunal may very graciously be pleased to

dismiss the instant Appeal with cost in favor of the Respondent
Department in the interest of justice.

Dated __/ /2023.
, =y
IRECTOR

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 3)

Pakhtunkhwa, Peshawar.
(Respondents No: 1 & 2)
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TRIBUNAL PESHAWAR.

Service Appeal No: 898/2023

Ghulam Sarwar, Assistant Director (Admn) DCTE Abbottabad
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VERSUS

Chief Secretary, Govt; of Khyber Pakhtunkhwa & others......Respondents

FFIDAVIT

L. Dr. Hayat Khan Assistant Director (Litigation-II) E&SE
Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath
that the contents of the instant para wise Comments are true & correct to the best of
my knowledge & belief. It is further stated on oath that in this appeal the
answering Respondents have neither been placed Ex-Parte nor their defense
has been struck off/cost.
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- ' 1. The Secretaryio Government of Khyber Pakhtunkhwa. Esiablishment and Admrmstrattdn Department Peshawar B
S {'2; TheSecretdryto G‘overnmentefKhyberPakhtunkhwa Financg Department Peshawar., 1" " P ,
R 3:. The. Secre’carythovemrnenf othyber nghtunkhwa, LéWﬁepartmthPeShaWa?‘ S AT i “ RS RNER
. < . The.Secretany Khyber ‘Bakhtunkhwa; Piblic Ssrice Commlsswn Peshewar. S ; e
.5.”The Accatntant; Geéneral Khyber Pakhtunkhwa Feshawar t BRSNS
. 6.-The Director; Elementary and Secondary Educatfon Deparh‘nent Khyber Fa unkhwa Peshawar
"7 “The Director of Education (FATA) Peshawar..’ T e e T
-2 8;. The Directos, Curficulum and TeacherEducat!on—Khyber Pakh{unkhwa Abbottcbad : 7- AR .:‘
i, ,--~9 -The Director,(PITE). Khyber Pakhtunkhiya Peshawar.. -~ .- ) ' T
~ .- ~10.The'Director, ESRU Elermentary.and Secondary. Educafion Department Khyber PakhtunkhWa Peshawarr-; -
11. MenagerGovemment Printing Press Khyber, Pakhtunkhwa Wehawar. o e
42, The Deputy Director, EMIS(S&SE) Department Khiyber Pakhtunkhwa Peshawar .
- 13: Al District Edugation Officér {M&F) mKhyberFakhtunkhwa_ T -
14. All District Account Officer-in KhyberPak{'rtunkhwa I T S
- 15 AIIAgencyEducatroanncethATA L e '
16AIIAgencyAccountOhrcermFATA, : o l ' S R
17.PS to,Governor Khyber Pakhtunkhwa. Feshawar A -
"+ 18, PS to Chief Minister Khyber Pakhtunkhwa, Peshdwar, -}
19 PS to ChrefS retary Kl“ryeerFakhtunkhwa Peshawar o
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GOVERNMENTDFKHYBERPAKHTUNKHWA L ol o 1/
' - ELEMENTARY &SECONDARY EDUCATION DEPARTMENT "’“f/ - }( R - (tl‘ﬁ/ —=

Dated Peshawar the 29-08-2014 : : Nﬂﬁ /-

"NOTIFICATION. - - ° . A o

“Nu. SO(PE)2-6/DPC Meeting/ B&AO ffom BS-16 TOBS 17/2014;  On'the récominendation of / R "f
he Departmental Promouon Commilttee meeting: held on az 01-2014 thc competent authority is . ._

l"-L-SLd t promote {lie following Budgel & Accounu Officers (BS 16) to the posls of Assxstant ' T g .

L m.um (135-17) on-, rcgular basis with immcdmle cffccl'-. : )

s No. [ Name of officer/ Designation - Pmmotcd asid : ‘ e
7.7 T Ghulam Sarwar B&AO (BS-16) office ofDEO () | Assistant Direttor (BS- '7) ‘

: o Abbottubud, ) - J -

i, Sherullah BS.AO(BS -16) officc of DEO (F) Mardzm As;;stanthreftOY (BS-17)~

Uiy will be on, probation for u period of oie' year, cxtcn’dablc for another term of one

s gpecified in Rule-13 of Khyber Pakhtunkhwa le Servam (ADPOIHIW{“' P"°ﬁ'{°“°" W N
an 11 u.mum I(ulu... 1959, - o : .
T Consequent upen lhur paumollun 1o the posl mcnlxom.d nhovc lhcy are P°5t°d / adjusted
as under: - . P o7 . o : .
\ \lu ] Mame ()rOflll.t.l'/ Du:;,n.cuon Pluce dl'.posling. i B d
0y f Ghulam Sarwar, B&AO(BS- | Assistent Director (Administrafion) (BS-17) in the
| 16) DEO (V) Abbollabad . ]| Directorate- ot‘E&SE Peshawa against.the vacant .
H D |
- _: post. -
2T Sheraliah B&.AO(BS 16) | Assistant Dxrector (Fmancc& Accounits) (BS-17)
f DEO (F) Mardan, _ - | inthe Dlrcctorate af E&.SE Pe hnwﬂl: ﬂgﬂm“ the
i - *‘. ) vacant post. - - 1
i ; -
‘SECRETARY
 Endst No .&. date us 1bove o ) ]
Copy torwarded 10: . L
1. The bucwl.lry lo Govt of [\hybcr Pakhtunkhwa Estnbhsh.ment Depanmcm .
2. The Seeretary to Govi. of Khyber Pakhtunkhwa; Finance Department
3. The Accountant General Khyber Pakhtunkhwa, Peshawar . i , -
1. PSO 10.Chicf Sccretary to Govt. of Khyber Pakhtunkhwa . - ) . -
5. The Director (E&SE) Khyber Pakhtunkhwa Pcshawar ) B ' )
6. Disirict Accounts Officers Abbartabad/ Mardan, ' :
Y. PS o Scorctary E&SE Dn.pdnmcnl o
4. Officers concerned. -
9. Oftice File! .
t h..‘. l a
t ! 3
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GOVE LR_NMEN‘I‘ OF KHYBER PAK_HTUNKFWA ',%’»
‘ LLEMLNTARY & SECONDARY EDUC: amoN =
' DEPAPTME\IT ‘. v

No S0 (Lu) E&SFD/I ,‘SAI“ "64
" Dated Pt.shawar the, March 22, JDI

i o
s

18 ! ‘ [
T ' \V]ll‘ REAS Mu Sh(.r Uliah, ‘was pmmolcd frany the nost of Budget & Au.ounls
Olficer (35-16) to post of Assistant Director BS-17 on reguldr basis on the lccommendauons of
‘the Departmemal Pnomouon C’mmmuee vide 110tlﬁcilll0l‘l dated 29. 08 2014

K AN W 'lll‘lu -\S In s of Rule 15 (2) of Khybcx Pakhtunkhwn Govx.-umcm

Fromotion & Transfer (APT) Rules 1989(in- \'ogue by then), he was on
Hensc he was on probalmu uplo

SaTVEINE A JPUTIIEnT,
arobation {or a period of vng vead g:.\lend.zb!e for another year.

SR8 206,

1.
A\\'I) W, IU» AS Ima! '~‘.cmonly hst of ~\ssnstm\t Dueclo; \\-as nssnct' on

3108 WS,

1. AND WH LRFAb his date of birth bemg 13-11-1955, he proceeded on retuemsnl

nce he retired from sq vice before complet;on of”

on 12- ll -2015 on the basis of superannvation. He
1 B . Al

Ins probation |\x.|mcl on i ¢ 8. 08 7016 -

-!u\’l) Wlll' REAS p:omouon to: next hlgher gwdelposl is not consndcwd durmg

3.
probanion period as mnmmed in clause-1V (f) of promouon pohcy 2009 of proviiicial Govcx nmcut
f. “NOW THEREYQRE this departmenlnl uppeal has baen constdel ed on the’ abave; O :
erounds and dl'ill‘llSSt:d beipg dr.voud of men! - _ . . . 3
. SECRETARY .
¥ dst: I ven 1\‘0. & Dati: 2 : s G . o :
' ‘ ‘f'up\' Oflhp above is fou\'mcled |O - . ’ )
Toe T T ]rc-’l{eg,rslrdr, Khyber Pakhlunkhwa Service Tribunal Pcshawm wla o !
judgement dated 09. 04 2019'in Service Appeai No 1264-0f 2015 in appeal No. -
106572015 BRI
2. The Dircetor, ¢ E&SE Deparlmt.nt Kh)bet !’akhtunkhw'l Pesha\\ar : «%L_"f,?
3. Direcior. Cuu!culum & Teachers Education Abt;otiabad ' S 23t
4. Seciion Officer (Li-H), E&SE Department. - ¢
. 5. 1S Scietary F & S E Department Khyber Pakhtunkhwa, Pccuawdu

6. Mr. Sher Ullah, Ex-Assistant Director’ (Admnmstlanon) (BS- 17)
o Mrccionate of E&ESE Peshawar

7. Office O'dm I ile
(MUJEE 3 UR-RLHMAI“)
SCC,T[O’\’ OVFIQER (SCHOOL&IWALE)

reco’g'g

2

D.ﬂffof Cé,m.plcttmn of Copy_g L{_ 2«*0 24/
© Bt R
 Ba tofl)e!ivery o((jop). 22 1, S 20 ‘b_zi




Date of Order or othe1 ploceedmgs with swnature of Judge or Magistr at “‘“j?}’/_/. :
order/ . : ‘ Sy - :‘w‘?’:;:r,. .
proceediug |. - AR T A oSy J
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2

0904”019 Mr. HussamShah i Member(J) ',

BEFORE THE KHYBER PAKT ITUNKHVVA SERVICE TRI BUNAL
Sel vice Appcai No 106872015 -

" Date of InStltUthl‘l e 29.09 2015
Date of DeCISIOl‘I - 09 04.2019.

~ | Sherullah Assmtant Director (Admn) Dnectol ate of Elementary &
Secondary Educatlon Khyber Pakhtunkhwa Peshaw'cu |
Appellant

Versus

“|«:The Chief. Sem etary K.hyber Pakhtunkhwa Peshawar.

2. The Secretary Eletnentary & Secondary Education, Peshawar,
3 The Dlrectoa Elementary &. Secondary Educatlon Peshawm

Respondents

Mr Muhammad anmxd Muglnl S Member(J) -

.TUDGMENT : I '
MUHAI\/[MAD HAMID MJGI-IAL MEMBER - Learned

t

counsel f01 appcllant and Mr ZlalUllah learned Deputy District

Attorney present.

2 The appellant has f led the plesent appeal u/s 4 of the Khybel
ﬂrcu&tunkhwa Sew;ce Tubunal Act 1974 bcmg aggncved agalnst
the p]vOnlOllOll 01de1 ctated 29 08 2014 whereby he was promoted
ﬁom the post of Budg,et & Account Off icer (BS 16) to the post’ of
w

Asswt'mt Dlrector (BS 17) W1t11 1mmed1ate effect. P1ayer of the '

dppellant is that the 1espondents may be duected to plomote the -

appellant to the post of Asmstant Dtreotor (BS 17) trom the date of |

%/%/




[

i
W

§ O

availability of vacancy instead 0f 29.08.2014.

'-f-Learned.,':cou'nsel'-"for'. I':he.g appellant arguecl that under the

. pmmotmn e11te1'1a dated 28 Ol 2013 the vacant posts of Assxstant

D;rector (Admn) & Asswtant Dnector (1“&A) BS-17 has to be ﬁlled

SRY ]

up out ‘of Budget & Account Qfﬁcers th ough promotmn on the
-ba51s of seniority cum ﬁtness I‘ uﬂher argued that the posts .of

Assnst'mt Dueetm (Admn) & Asswtant D1rector (F&A) remamed .
occupled by the _]lll’llOl‘ most supeuntendents and other ofﬁeers of
the department hence the appellant’s p1omotton to the post of
A331stant Director was clue ﬁom the date of avallablhty 'of vacancy
but the appellant was p10moted to the sald post w.e.l 29.08.2014

~1nstead of ﬁom the date of avallabxllty of vacaney which is agamst
I

law ancl norms . of Jl.lSthC that 'the depaltmental appeal of the .

-
‘-appellant went un-l esponded '

’

: 1he appellant has not ﬁled any departmental appeal agattlst the

—

' promotwn o1de1 dated 29.08. 2014 that the appellant was not

ehutled fol the grant of antedated pr01not10n, that: as and when the

.v_acan‘cy, was. 'availabl'e, "the competent authority promotecl ‘thel

appellant vide nnpugned promotlon order dated 29 08 2014 |
. Ar guments heal d Flle pemsed | | |

[N

6. It ips_§ alsoto, be seen that whether under the promotion criteria
B '

which was in ﬁeld pum to the plomotzon euteua datecl 28 Ol 2013

,.1he appellant was also entttled to pvomouon to the post of Ass:stant

. l
C

P

) Dlrectm (BS 17) or othenwse o 7/ //

As agamst that leamed Depuly Dlstrlct Atlorney ar gued that | =




A T

. Palues are Ieft to bear their own costs. File be conSJgned to the

_‘I.(: ; [ 3
oA
| ~7;" Achmttedly, there 15 no ordel of the appellate authonty in

'elatlon to the guevance of the appellant Consequently the present

l )

: | case _15 remanded to the appe;ll}ate authonty (Respopdent No.2) for | .

] decision of ﬂié' depar_t,ment__al a};peal' of the appel’]ant with'spealdng
o - - " Lo

01d61 The present service appeal is dlSposed of in the above terms.

Copy of-the deparl:mental appeal of the appellant a-vailable on file be

also sent to the appcllate authonty alongw:th copy of thlS Judgment

record room.. .. -

ZY -
(Hus_ ain Shah) ot (Muhammad Hamld Mughal)
Member - . _. o -Member

| NNOUNCED | e
| 09.042019.. - = -
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DIRECTORATE ELEMENTARY & SECONDARY
EDUCATION KHYBER PAKHTUNKHWA, PESHAWAR. = -

AUTHORITY LETTER

| Director, Elementary & Secondary ,Education Khyber Pakhtunk,_f_‘;wa
Peshawar do hereby authorize Mr._{1 N/ Aséis‘gant
(Litigation)of this Directorate of Elementary & Se{c/(){ldary Education Khyber Pakhtunkhwa,
Peshawar to attend the Khyber Pakhtunkhwa Service Tribunal in connection with filing of
para wise comments - in Service Appeal No. g 9;2 /.(Zod\? Titlad

Gholem  Savwor

Y
Dirdctor

Elementary & Secondary Education:
Khyber Pakhfunkhwa Peshawar: .



