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BEFORE THE HONORABLE KHYBKR PAKHATIJNKHWA SFRVirF

TRIBUNAL PESHAWAR.

Service Appeal No: 898/2023

Ghulam Sarwar, Assistant Director (Admn) DCTE Abbottabad 

........................... -.....................................................................................Appellant.

VERSUS

Chief Secretary, Govt; of Khyber Pakhtunkhwa & others..... Respondents

lOlNT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

The Respondents submit as under: -

PRELIMINARY QBTECTIQNS.

1 That the appellant has got no cause of action /locus standi.

That the appellant is not an aggrieved person within the meaning of Section-4 
of Khyber Pakhtunkhwa Service Tribunal Act 1974 read with Article 212 of 
the constitution of Islamic Republic of Pakistan 1973.

2

That the instant Service Appeal is badly time barred under Law of limitation 
Act 1908.

3

That the appellant has concealed material facts from this Honorable Tribunal.

That the instant service appeal is based on malafide intentions.

That the appellant has not come to this Honorable Tribunal with clean hands.

That the appellant is not entitled for the relief to the extent of grant of 
promotion as Assistant Director w.e.f. 08-01-1997 under the Rules & policy & 
the Respondent Department & has correctly been promoted vide Notification 
dated 29-08-2014 by the Respondent Department

That the instant Service Appeal is against the prevailing Law, Rules and policy 
as the Judgment dated 27-02-2023 in Service Appeal No. 4980/2021 under 
the above said titled implemented vide Notification dated 28-03-2023 by the 
Respondents in its.true letter in spirit

That the appellant has been treated as per law & policy by the Department by 
rejecting the Departmental appeal against the Notification dated 28-03-2023 
on merits of the case by the respondent Department.

10 That the appeal is not maintainable in its present form as he has been treated 
under the Rules & policy in vogue vide Notifications dated 29-08-2014 & 
28-03-2023 by the Respondent Department in compliance of the Judgment 
dated 27-02-2023 of this Honorable Tribunal.
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' t
11 That the appeal is bad for mis-joinder & non-joinder of the necessary parties.

12 That the appellant is not entitled for promotion as Assistant Director w.e.f. 
08-01-1997 & has correctly promoted against the said post on 29-08-2014 by 
the Department.

ON FACTS

1 That Para-1 pertains to the service record of the appellant against the senior 
scale stenographer post inducted vide order dated 01-02-1979 & later 
promoted to the post of superintendent post on dated 11-01-1988, hence, the 
claim of the appellant is regarding his induction as junior Clerk is based 
mala fide as this material facts has been concealed by the appellant in his 
previous service appeal No. 4980/2021 under the said titled decided vide 
judgment dated 27-02-2023 with the direction to the department for disposal 
of his Departmental appeal vide Notification dated 28-03-2023 under the 
Rules & policy. (Copies of the Judgment dated 27-02-2023 & Notification 
dated 28-03-2023 are attached Annexure-A & B).

2 That Para-2 is correct, that the appellant was promoted to the post of B&AO 
in BPS-16 by the Department vide order dated 11-01-1988.

3 That Para-3 is correct to the extent of final seniority list as stood up to 
31-08-2013 of B&AOs attached as Annexure-C, maintain by the Respondent 
Department under the Rules.

on

on

4 That Para-4 is incorrect & misleading on the grounds that though the 
appellant was allowed selection grade (BPS-17] (P) vide Notification dated 
30-10-1993, however, it is further submitted that there was no vacant post of 
Deputy Director (BPS-183 regular available for the ministerial staff in the 
Respondent Department upon which the appellant could be adjusted against 
the above-mentioned post. Hence the stand of the appellant is also liable to be 
dismissed. (Copy of the Notification dated 07-05-2002 as Annexure-D).

5 That Para-5 pertains to the service record of the appellant regarding his move 
over from BS-16 to 17 & from BPS-17 to 18 w.e.f 01-12-1993 and 01-12-1997 
respectively by the Department. Which is subject to the production of cogent 
proof & justification by the appellant before this Honorable Tribunal.

6 That Para-6 is correct to the extent that as per Notification No. S0(PE}/4- 
A/SSRC/ Ministerial staff/2013 dated 28-01-2013 the mood & manner of 
promotion to various ministerial staff including the Assistant Director (F&A) 
BPS-16 has been described & followed by the Department to the extent of the 
adjustment of Ministerial staff upon the said post under the relevant Rules & 
criteria.

However, it is further submitted that there was no vacant post of 
Deputy Director (BPS-18] regular available for the ministerial staff in the 
Respondent Department upon which the appellant could be adjusted against 
the above-mentioned post. Hence the stand of the appellant is also liable to be 
dismissed. (Copy of the Rules dated 28-01-2013 is Annexure-E),

7 That Pra-7 is also incorrect & denied on the grounds that the act of the 
Department with regard to the adjustment of Assistant Directors [Admn) & 
(F&A) is within legal sphere as the stand of the appellant is without any proof



& legal justification, however, it is further submitted that the appellant has 
got retired from official service against the AD (Admn) post on the 
completion of his 60 years of age /superannuation, hence, the Notification No. 
SO[PE)4-10/SSRC/Ministerial Staff/2013 dated 28-01-2013 is not applicable 
upon the case of the appellant in the given circumstances of the case, hence 
the plea of the appellant regarding working against the Deputy Director post 
(Admn) as baseless & without any legal justification.

8 That Para-8 is incorrect & denied on the grounds that the appellant has 
correctly been promoted to the post of assistant Director (BPS-17) vide 
Notification dated 29-08-2014 instead of w.e.f 08-01-1997 is in accordance 
with law, rules & policy in vogue, hence, the claim of the appellant is illegal & 
not sustainable in the eyes of law. (Copy of the Notification dated 
29-08-2014 is attached as Annexure-Ff

9 That Para-9 is incorrect to the extent of filling of Departmental appeal against 
the Notification dated 29-08-2014, whereby, he has been promoted as 
Assistant Director in BPS-17 by the Department under the Rules. Therefore, 
the Notification dated 29-08-2014 has got final against the appellant under 
the Law, where against, the appellant filed the cited appeal before this 
Honorable Tribunal & was finally decided & remitted to the Department for 
disposal of his appeal for anti-dation of promotion w.e.f. 08-01-1997, hence 
the appeal of the appellant was decided on 22-03-2021, where against, 
another service appeal No. 4980/2021 under the above said titled was filed 
by the appellant which was also remitted to the Department as 
representation & finally disposed of vide Notification dated 28^03-2023 
under the Rules & policy by the Department.(Copies of the Notification 
dated 22-03-2021 & Judgment dated 09-04-2019 are attached as 
Annexure-G & H).

10 That Para-10 is Correct that vide Judgment dated 09-04-2019 the case of the 
appellant was remitted to the Department for disposal the appeal of the 
appellant which was decided by the competent authority in shape of 
dismissal on merits of the case & copies of the Judgment dated 09-04-2019.

11 That Para-11 is incorrect on the grounds that vide order dated 
28-03-2023 the Departmental appeal of the appellant has been decided by 
the Respondent No.2 as per Judgment dated 09-04-2019 & was dully 
communicated to the appellant, hence, the plea of the appellant & misleading. 
However, rest of the para pertains to the record of this Honorable Tribunal

12 That Para-12 is correct that vide Notification dated 28-03-2023, the 
Departmental appeal of the appellant was rejected on merits of the case by 
the competent authority, hence the appeal of the appellant is liable to be 
dismissed on the following grounds inter alia; -

ON GRONDS

Incorrect & not admitted. The Notification dated 28-03-2021 is legal, hence, 
the statement of the appellant is against the law, rules & policy as submitted 
in the foregoing Paras in the instant reply, hence the case of the appellant is of 
no legal force & liable to be dismissed.

Incorrect & not admitted. The statement of the appellant is baseless & is 

liable to be dismissed.
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c Incorrect & not admitted. The statement of the appellant in this para is too 
baseless, hence liable to be rejected in view of the above made submission in 
the facts of the case by the Department.

D Incorrect_& not admitted. The plea of the appellant is without any plausible 
substance & deserves rejections as no vacancy was available in the 
Department during the said period, hence, the stand of the appellant is illegal.

E Incorrect & not admitted, on the grounds that there was no vacant post of 
B&AO in BS-17 regular available for the ministerial staff in the Respondent 
Department upon which the appellant was adjusted during the said period 
(09-03-2006) by the competent authority. Hence the stand of the appellant is 
also liable to be dismissed.

F Incorrect & not admitted. The appellant has been treated as per law rules & 
policy by the Department, hence, his stand is illegal & liable to be rejected.

G Incorrect & not admitted. The appellant has been treated as per law rules & 
policy by the Department.

H Incorrect & not admitted. The appellant has been treated as per law rules & 
policy by the Department, hence, the cited judgment dated 18-08-2006 is not 
applicable upon the case of the appellant.

I Incorrect & not admitted. As replied above.

Incorrect & not admitted. The statement of the appellant is against the facts 
of the titled case, hence, liable rejection.

I

Incorrect & not admitted. The appellant has been treated as per law rules & 
policy by the Department, hence, the cited case is not applicable upon the 
case of the appellant.

K

Incorrect & not admitted. The cited Notifications are not applicable upon the 
case of the appellant.

L

Incorrect & not admitted. The appellant has been treated as per law rules & 
policy by the Department, hence, not entitled for selection grade/move over 
in BS-17 w.e.f. 30-10-1993 & in BS-18 w.e.f. 01-12-1993 till 01-12-1198 
under the rules in vogue.

Incorrect & not admitted. The cited Judgment dated 05-03-2010 in 
CP#35/2007 is also not applicable upon the case of the appellant.

Incorrect & not admitted. The direction of this tribunal rendered in service 
appeal 612/2008 is different in both question of law & facts of the case, 
hence, liable to be rejectedi_However, the Respondents No: 1-3 seek leave of 
this Honorable Tribunal to submit additional grounds & case law / record at 
the time of arguments on main appeal on the date fixed before this Honorable 
Bench.
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In view of the above made submissions, it is most humbly 

prayed that this Honorable Tribunal may very graciously be pleased to 

dismiss the instant Appeal with cost in favor of the Respondent 

Department in the interest of justice.

Dated__ / /2023.

^^IRECTOR^
E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No: 3)

to
^^E Deparah^t Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 1 & 2)



BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No: 898/2023

Ghulam Sarwar, Assistant Director (Admn) DCTE Abbottabad 

...........................................-..................................................................... Appellant.

VERSUS

Chief Secretary, Govt; of Khyber Pakhtunkhwa & others..... Respondents

AFFIDAVIT

I. Dr, Havat Khan Assistant Director (Litigation-II) E&SE 
Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath 
that the contents of the instant para wise Comments are true & correct to the best of 
my knowledge & belief. It is further stated on oath that in this appeal the 
answering Respondents have neither been placed Ex-Parte nor their defense 
has been struck offycost. ■?A

Dene nent
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IjcnJcgiAppeal No.4981/2.1 titled “SheruMah Vs. Chief S^rrcfarv K'hVhef '
i-; V; i y■K i: I; y. . •■■■.■ 'U\Pakhtunkh-vva, .Peshawarand two others”. .y
:•:

I Kalim Arsliad .Khan. Chairrhan:

/7. 02. 2023 .-.J. " Learned counsel for the appejlant Mr.'Riaz Khan Paindakhei;

' learjjed Assi.stant-Advocate General: for respondents present. ■ ■
r

2. . Brief.facts of the case are,tliat appellant was'.prornoted as 

.Bddpci. and Accounts Officer. In the meanwhile, the post'of. 

Assistant 'Director (Admin) became, vacant which was allegedly to 

b,e\fiJlcd oul of the Budget ,* Accounts, Officers, 'buf instead, tlie 

. post, of Assistant 'Director (Admfn)- was occupied by Junior'

■ Superintendents/Officers of the Department. Being, aggrieved, the ■ ’ 

appellant filed departmental appeal-which 

hence, he filed Service Appeal No.l06S/2015 which Was|j^n!dediby 

dhect.ing the respondents, to decide the departniental appeal with 

speaking orders. Consequently,. tlie , respondents ' rejected the 

departmental appeal of the appellant, hence, the present

. K;

f

(

was. not responded to,
'1: •

#:
I

,i -

•service

•,appcc!l.
;

Not only the order dated 22,03:2021 of .the'Secretaiy to the 

Government of Khyber Palchturikhwa Elementary <&'Secondary 

Education Department but also the reply of the respondents

.not' related . to ithe prayer 'niade,yin .the 

.departmental representation-aswel^ appeal .'.This careless

•act.oii the iiresponsibie part of respondents has wasted .a-couple of 

■ .yyears ^of -tlie appellants.. Therefore- while .setting' aside the

• 3;....- i. :

I

'! are"

•: .

-r

f.' . order

- -^nfnk\ • V'miyI
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dated 22.{)3;202J, we direct, that the <|epartmental representation of

the appellant be properly decided within a period of 30 days biit hot-'
■ ’ i ■ ■ ' ■ ' . ■ ■

later than 13'’' March, , 2023 positively, failing which, a cost of
•- w-

Ks.i00,000/- will be imposed upon the.respondents to be recovered 

fi’bm their personal pay, Dispdsed'of accordingly. Consign

.. Pvonoynced in opart CourtPeshawar under, our hands arid seal, 

of Hie Tribunal on this 27‘^- day of February/, 2023..
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■ -Lt,r--.
GOVERNMENt.OF KHYBER PAKHTUNKHWA 

' - elementary fiiSECOwdARY EDUCATION DEPARTMENT
Dated Peshawar Che 29-08-2014

IW
*■

;
■ NOTIFICATION.

'N.r. .SOQ^liVl-fi/DPC MGcdmr/ B-SliAO from DS-16 TO BS 17/7.014: On the recon^endation of

ihL‘ Dtjjartmenial Promotion Committee rrieeting.hel.d on.Q2-07-2014, the competent authority is 
I'iciiscidto promote the following Budget &; Accq.imts Officers (BS-16) to the posts of .Assistant 
L/irocior. {iJii-J 7) on regular basis with immediate effect:- .

;■

[.
Promoted as: 1: .S.No. Name orofficcr/Designation
Assis’.antDirect6r(BS-l7). '1. Ghulam Sarwar BiJLAO (BS-16) office ofDEO (M) 

Ahbollabacl. ' ' ’______________ .. -
Slici'ullah B(S:A0(BS-16) office of DEO (F) Mardan. Assistant Director (BS-17).I

I - I

'I h'ljy will be on.probaiion Ibr u period of o'ne ycar, extendable for another term of one
;■I

.■.'■;r;ir spuciiied In Riile-li of Khyber Pal-ditunkfiwa Civil Servant (Appointjnent. Promotion
'! r;iii.sicr} Rules, 19S9. •

CtJii3cc|iioni upon their proniotionTo the post mentioned above-they are posted / adjusted
j.-i uiulcr: -

!
S.Nrj. "j. Name of officer/ Dusignuiiun

: 1 ■ i Ghulam Siirwar^ .B&AO.fBS-
’ 16) DEO (M) AbboUabad.

Place dfposling.
Assistant Director (AdminisU-a 
Directoratc-of E&SE, Peshawa ■ against the vacant . 
post. ■ ’ ' ’ •
Assistant Director (Finance & . 
in the Directorate of E&SE, Pekhawai; against the 
vacant post. • ' : ■! '

ion) (BS-I7) in the
•i\

j SheruUah' B<S;A0(BS-16) 
[ DEO (F) Mardan:

Accounts) (BS-17) '(
i

SECRETARY

ImuIsi. No. date us above.

Copy i'orv\ ;iidod lo:

• I. The Secretary lo Go\7. of KhyberPakhtuakhwa, Establishment Department... 
2. The Secretary to Govt, of Khyber Pakhtunkhwa; Finance Department.. 
j. 1 Ik* Accountant General f^yber Pakhtunkhwa, Peshawar. • '
4. PSO lo.Chief Secretary to,Govt, of Khyber Pakhtunkhwa.
?. I he Director (E&SE) Khyber Pakhtunkhwa Peshawar.
6. Disirici Accounts Officers Abhoctabad/Mardan.
V. PS to Scci-ciary E&SE Department. 
tJ. Ofliccts'conccrncd.
0. ODice File:

i
I

ION OFFICER (PRIMARY)

1•• ;

r.

;
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GOVIlIINjVIENT 01? Itl-TYBER l^AICHTUNKHVVA
ELEMENTARY &'SECONDARY EDUCATION

'■ DEPARTMENT '

Nq.'SO (Lil) EkiSEp/l-3/SA/M264/2«, 
Dated PeshawHr ihe, Maich 22.2021

■ i

■

M
‘Jjr-

4 ■ >
!()l {iC|-

WHEREA-S’ Mr Slier Uliah; was pi^iiioled fronv die j^ost of Budgel &. Accourils
gular basis bn the recommendations of0]hccr(BS-!6) lo post or Asstsianl Director BS-17 

[liv: Dcpariinemal PioniOMoh Commiuee vide notification dated 29.08.2014.
on re

f ■

ANH vVHErU'A.S In leimsofRiile 15 (2) of IChybcr!Pakhtunkhwn Goveninicni _ 
Aiipuinlmeni. l>ro.iinuon Transfer (APT) Rules 1989(iiiA'Ogue by then), he was on 

ii.nbaiion for a period of one vxar e.-^iendable for anoiher year. Hence he was on probation uplo.^

1

':vOS.20i(j.
•i

iiiSiied on '.AND VVIlERliAS linal seniority list of Assistant .Diiecior vvas

tl ns 2iil5.
i

and whereas liis C|.ile of birth being 13^1 1-1955.' he proceeded on reliiement 
12-1! -2015 on the basis of superannuation. Hence he retired from Service before completion of"

lii\ jirobaiion period on i.e 28.08.2016. ,

i AND WHEUiT.AS pronvoiioii to nexl higher grade/pbsl is not considered during
probarion ported as contained ,n clanse-I V (f) of promotion policy 20^9 of provincial Government. -

NOW THEREFORE this departmental appeal has been considered 
ijioiincls and dismissed, being devoid of merit. ^ •

4.

. nn \

onlheabove. .' i-
6.

■ SECRETARY ■
iNxn No. D:ili::

-. l>akh....hw. Service; Tribunal Pesbawa. w/. io
jiidgcmfml dated 09.04.2019 in Service Appeal hjo 1264 of20l3 in appeal No.
lOOij'.QlY . I

2. The Director, £ S' E Department IChyber-Takhtunkhwa,Peshawar.
Diiccinr. Ciirriculiim Teachere Education Abl^bttabad.

4 ScciionOriicei (U-II), E^SEDoparlmcnl. : ;
5. PS uvScnriary. E& S £ Deparlmcnl Khyber Pakhtunkhwa. Pesnawar.

Slier IJllah, Ex-Assistant Director (Administration) (BS-l 7)
/- - 4BKrccioinie of EtSiSE Peshawar

:

I
,6. N4r.

i; 7. OFiicc Order irtlc;!ii (IS'l'UJEEB=URr:REHMAN)
SECTION OFFltDER (SCHOOLS/MALE)

^re cop?irtified fro!:

examiner ^
A»i>licaRop ^ W—2-^2//

S^oe TnbuwO. ^ ------
Ntiotbgf of Wnrrf»

•;

fcsbxtnr
I.Cepyii^Fce
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j.

Sr. Date of 
order/
proceeding .

Order or other proceedings with signature of Judge or Magistrate• •
No

/
k/'s

1 2 •. ■ 3 . -
Vi

I

before the ICIiYBER PAKTTTUNiarWA SERVICE TRJBUNAT.
Service Appeal No.- 1068/2015

‘ s«

-. Date of Institution 
Date of Decision

Shemllah Assistant Director (Adinn) Directorate of Elementmy: & 
Secondaiy Education KliyberPalditunlchwa Peshawar.

29.09.2015
.....09.04.2019

I.

Appellant

Versus

... Cllief Secretary IChyber Pald^tuiilchwa Peshawar.
2. The SecretaiyElehientary<fe Secondary Education, Peshawar, ■ 
.3. The Director ■Elementary &.SecondaiyEci.ucation..Peshawar.

{

Respondents
'
■

Mr. Muhammad Hamid Mughal 
Mr. Hussain Shah

Meniber(J)
Membcr(J)

I >09.04.2019
1

r

JUDGMENT
MUHAMMAD PIAMID MUGPIAL: MEMBER: - Learned

i;

I,iI

2::bui/ • r ''"i
counsel for appellant and Mr. ZialUllah learned Deputy District 

Attorney present.

2. The. appellant Jias filed the present appeal u/s 4 of the KJiyber 

• i^aiffltunidiwa Service Tribunal Act/ 1974 being aggrieved against 

: the. promotion order dated 29,08.2014 whereby he was promoted 

froip the post of Budget & Account,Officer (BS.-16) to the post^of
•p'

Assistant Director ,(BS-17) with immediate effect. Prayer of the 

appellant is that the. respondents may be directed to promote the ■ 

appellant to the, post of Assistant Director (BS-17) from the date of ‘

c -hUr

/// •
y-'

u';

•!

z

I

i
i'
I/

7
\ V'\ .

L '
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' J. r j2
■I

e.

• • avmlability of vacaitcy instead of 29.08.2014.
.

j.- Lek-ned ,counsel for. tlie,5 appellant argued tliat under tlie 

promotion criteria dated 28.01.2013^ tKe' vacaht 'pdsts of Assistant 

Director (Admn). & Assistant Director (F&A) BS-17 has to be filled 

up out of Budget & Account QfGcers tlnough promotion on the 

basis of seniority cuni fitness. . Further argued tlrat the posts of
I

Assistant Director (Adinn) & Assistant Director (F&A) remained

occupied by the jumor most superintendents, and other officers of

■ 'A ■
the department hence the appellants promotion to the post of

' , ■ I-
Assistant Director was due from the date of availability of vacancy 

but the appellant was promoted |q the said post w.e.f 29.08.2014 

instead of fi'om the date of ayailapility of vacancy which is against 

law and nomis of justice; thatjtlie departmental. appeal of the 

appellant went un-responded.

. .‘f , As against that learned Deputy District Attorney argued that

the appell^t has not; filed any ^departmental appeal against the

•;;r •A
if

:■ i;! :
I

t'

; • ;

I

I

■

i:

I
f;. t
- i

•; •
.1 J. i'A V

(r:
: %*•: .

) proniotion order dated 29.08.2014; that the appellant was not
* I

*1 '

entitled for the grant, of antedated ipromotion; that as and when tiie 

vacancy was available, the competent authority promoted the
i

appellant vide impugned promotion order dated 29.08.2014.

5. . Arguments heard. File perused'

It is; also to., be seen that whether under the promotion criteria 

which’..was in field prior to die promotion criteria dated 28.01.2013 . 

the appellant was also entitled to proniotion to the post of Assistant 

Director (BS-17) pf otherwise..
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>>

7; Admittedly, tliere is 'np! prder of the ^ppellate^ aufllority in 

relation to the grievance of the appellant. Consequently the present 

case is remanded to the appeU'.ate autlaority (Respondent No.2) for 

decision of the departniental appeal of the appellant with spealdng 

order. The present service appeal is disposed of in the above tenns. 

Copy of the departniental appeal of tlie appellant available on file be 

also sfint to the appellate authority alongwith copy of this judgment. 

Parties are left to bear their o^vn costs. File be consigned to the 

record room. . <
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I!! 'A(Hussain Shall) t (Muhamznad Hamid Mughal) 

- Member
-■f

“IMember

ANNOUNCED 
09.04.2019- . !
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DIRECTORATE ELEMENTARY & SECONDARY 
EDUCATION KHYBER PAKHTUNKHWA, PESHAWAR.

AUTHORITY LETTER

1 Director, Elementary & Secondary ^Education Khyber Pakhtunkhwa
AssistantPeshawar do hereby authorize Mr. fT\ l 

[Litigation]of this Directorate of Elementary & Se^iidary Education Khyber Pakhtunkhwa, 
Peshawar to attend the Khyber Pakhtunkhwa Service Tribunal in connection with filing of

2£iS-/-3j^ TitledAppeal No.,Servicecomments inpara wise

A
Dir>flctor

Elementary & Secondary Education 
Khyber Pakh :unkhwa Peshawar.


