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been i_mposeii”upon the appellant and to reinstate him to
¢

his original post with all allowances and back benefits.”

2. Brief facts of the case are that appellant joiﬁed police‘departme'nt as
prosecuting 'Sub;lnspector on 22.04.1999 through' 'Public Service
Commission aﬁd successfully completed all the courses and paséed all the
exams with credit. The noménclature of the appellant’s p;)'st was changed
from prosecutiﬁg‘ Sub-Inspector to Assistant Public Prosecutor on
18.02.2002 and thus he served in the Prosecution Dlirectorate under the
Home and Tribal Affairs Department with no complaint from any qu-arte.r;
He waé again selected as Additiona] Government Pleader I:I)y qualifying the
examination conducted by Khyber Pakhtunkhwa Public Service
Commission on 29.09.2005 and was posted in law ’depalrtmght. His —post
\;\}as_' ubgraded from (BS—18)A to (BS—I9) aﬁd was >p<$sted as Senior
Government Pleadér (BS-19) and currently the nomenc_lature of the post

was changed from that of Government Pleader to District ‘Attorney and he

~is now serving in Law Department as District Attorney (BS-19) in District

Tank. That while serving in thf; above capacit)‘/, he was served with charge~
sheet alongwith statement of allegations containiﬁg some false and
frivolous allegation which was replied by the appellant. An inquiry
congmitt@ was constituted and inquiry was conducted without giving him
opportunity of self-defense or personal hearing. He was re.:comm“ended‘for
major penalty upon the conclusion of inquiry and was served with a show
cause notice which was replied and without providing opportunity of

personal hearing by the competent authority, he was awarded major



3
penalty of reduction to lower pay scale from (BS-19) to (BSQl8) vide
notification dated 22.01.2018. Feeling aggrieved he filed review petition

which was partially accepted and punishment was modified/reduced into

“withholding of two annual increments for two years vide notification dated

07.06.2018. Feeling aggrieved from the said notification (final order) the

- instant service appeal was filed.

3. We have heard Abdullah Baloch, Advocate learned counsel for the

appéllant and Kabir Ullah Khattak, learned Additional Advocate General

- for respondents and have gone through the record and the probeedings of

the case in minute particulars.

4. Abdullah Baloch Advqcate, learned counsel for appellant submitted
thatlthe impugned order is against law, rules and facts on record and that
the authority had passed the ifnpugned order without proper perusal of
reqord. He contended that the very constitution of the induiry committee
was illegal and in violation of the rules under which it was required to be
constituted; and that the appellant had objected to the éonstitution of
inquiry committee to the extent of one Mr. Shakeel Asghar, Ex-Deputy
Solicitor, being not legally- competent and being biased towards the
appellant, therefore, entire proceedings conducted by a not very impartial
comnﬁittee has no legal footing and thus liable to be set aside and that the
biaséd attitude is evident from the feview petition preferred by the then
Secretary Law; that enquiry committee admitted that the abpellant h;’:ld not
caused any loss of a single penny to the government exchequer on one

hand, while on the other hand the said committee held that the allegations
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levelled against the appellant stood proved. He submitted that the appellant

had rendered his opiniofi:in the case in good faith and in the best interest of

the gerrnment and in shape of request/information to review the order
and that the department took action by calling comments from the
concerned departlﬁent in the light of review application. He submitted that
the appellant was condemned unheard and no opportunity of personal

hearing was afforded to him. Lastly, he submitted that the inquiry as well

- as the other proceedings were not carried out as per Efficiency &
Discipline Rules 2011, hence on acceptance of the instant appeal the

impughed order regarding penalty of withholding of two annual increments

for two years may kindly be set aside and he may be reinstated to his

~original position with all back benefits.

5. | Conversely, learned AAG submitted that the inquiry was conducted
against the appellant in the light of observation passed in CMA No.
1606/2015 and that after fulfillment of all codal form‘alities, he was
punished according to law. He submitted that the; inquiry committee was
ilnpértial énd had no bias whatsoever against the appellant, he therefore,
requested for dismissal of the instant service appeal being frivolous and

devoid of legal footing.

6. We have heard learned counsel for the parties and perused the record
carefully. From the record it is evident that the disciﬁlinary proc;:ecdings against
the abpellant were initiated on the chafges of having been faitilevd to ﬁle the
relevant application under Section 12(2) of Civil Procedurel Code in case of

inquiry report pertaining to the issue of fresh robakar by Deputy District Officer
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(R) Deputy Settlement Commissioner D.1.Khan for attestation of mutation of
land 1ﬁeasuring 244 Kanals and 16 Marlas in Garra Jamal Tehsil & District

D.1.Khan against which the Supreme Court of Pakistan took serious notice vide

.order dated 07.06.2017 and 22.03.2017. In this regard charge sheet and statement

of allegations reveals that the matter was in respect of property measuring 244
Kanéls ;and 16 Marlas. An inquiry committee was constituted comprising of Mr.
Javed Anwar (PCS SG BS-20) Secretary Public Service Commission KP and Mr.
Shakeel Asghar Deputy Solicitor, Law Department, inquiry report is also
available on file which clearly shows that minutes of the scrutiny committee
meeting held on 20.01.2017 indicated that the land in question was measuring
2480 Kanals and 8 Marlas which was allotted originally to Mr. Sadaqat Hussain

S/o Ejaz Khan resident of Karachi through RL-II dated 18.03.1963 whereas the

‘charge sheet/statement of allegations indicates the land to be measuring onfy 244

Kanal and 16 Marlas. The record supplied by Deputy Comﬁissioner Office
D.1.Khan indicates that the land in question measuring 2438 Kanals and 9 Marlas
was originally allotted to Mr. Sadeeq Ul Hasan S/O of Ijaz Ali Khan. The
competent authority failed to mention the correct area of disputed land in the
charge sheet/statement of allegations. As per recommeﬁdation of the enquiry
committee, mutation of the state land on the basis of false sale deeds on stamp
papers With back date entries by the révenue staft needed to be further
investigated by the government of Khyber Pakhtunkhwa to briﬁg those involved
in fraudulent business to book. Similarly the charge of miséonduct against the
appellant was reported to have been proved. Record further suggests that the
Supreme Court of Pakistan found the provincial government of KP not following
up the matter properly but particularly pointed out the incompetency of the
govefnment pleader and in pursuance an inquiry was conducted by an iﬁquiry

committee constituted for the purpose. The inquiry report in its recommendations
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had clearly pointed out that the mutation cases of state land oil the basis of false
sale deeds on stamp papei*'?'s"Witii back date entries by the revenue staff need to be
further investigated by the government of Khyber Pakhtunkhwa to bring those
involved in fraudulent business to book. Report further reveals that the issue
spread over district administration, the revenue department and law departmeni,
bui récord is silent as to whether any such action was taken by the govemmént
agairist the staff of district administration or revenue department and only the
appellant was proceeded against and penalized which, however, was not
appropriate. The inquiry report further reveals that the appellant had caused no
loss_to the government exchequer on one hand while on the other hand the said
_committee held him responsible just for non-filing of application U/S 12(2) of
CPC. The respondents had taken the issué in a slipshod manner and directed
only the appellant whereas cither stakeholders were not touched. Contention of
the appéllant gains strength to the effect that major penalty of reduction to lower
scalé imposed upon the appellant was reduced to minor penalty of withholding of
two increments upon his review petition submitted to the competent authority.
Record further reveals that in the review petition the appellant was not afforded
proper opportunity to defend his cause but looking into flaws committed in

earlier proceedings, penalty was reduced.

7. We have observed that the opinion rendered by the appeliant for not filing
. application in the said case was duly processed by the law deparilnent and sent to
the revenue department for comments, hence, since the appellant had got no

option except to wait for further orders of law department. He was not solely

responsible for the alleged negligence occurred. The reservation of the appellant
upon one of the inquiry officer was not taken into consideration which, however,

was a valid observation as the inquiry officer in question was party to the case.
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- The proceedings were :(:Qnducted in slipshod manner onlvy to pacify the

observations raised by the Supreme Court of Pakistan.

8. We are of the considered opinion that the appellant was not treated in
accordance with law and he was kept deprived of his right to‘defend his cause
and proceedings were conducted in slipshod and mechanical mmanner, which is
evident from the record. It is not clear from the record that any opportunity of
personal hearing was ever afforded to the appellant. It is otherwise a well settled
legal proposition that regular inquiry is must before imposition of major penalty
‘\_Nhich includes provision of full opportunity of defence to be provided to the civil
servant which however was not done, in the case of appellant. Reliance is placed

on 2009 PLC (CS) 650.

9. - In view of the above, instant appeal is accepted as prayed for. The

impugned order is set aside and the appellant is restored to his original position

with all back benefits. File be consigned to record room.

ANNOUNCED

27.10.2022 w\ﬂ
(Kalim Arshad Khan)

Chairman
Camp Court D.I.Khan
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27.10.2022 Appellant present through counsel.
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Kabir Ullah Khattak learned Additional Advocate General

for respondents present. Arguments heard. Record perused.
Vide our detailed judgment of today of this Tribunal placed on
file, instant service appeal is éccepted as prayed for. Parties are left to

bear their own costs. File be consigned to the record room.

- ANNOUNCED
271 (g/ .

(Kalim Arshad Khan) (Roziga chman)
Chairman Mlember\(J)
Camp Court D.I.Khan ~ Camtp Court D.}.Khan




; 2"5‘.08.2022 Appellant in person present. Mr. Muhammad _Adeel Butt,

Service Appeal No. 867/2018

a

Ivses
et

Additional Advocate General for the respondents 'presént.'

Learned Member (Judicial) Ms. Rozina Rehman is on leave,
therefore, arguments could not be heard. Adjourned. To come
up arguments on 12.10.2022 before the D.B. |

(Salah-Ud-Din)
Member (Judicial)

12 Oct, 2022 Appcllant in person present. Mr. Muhammad Adeel
Buti, Addl: AG alongwith Mr. Farhaj Sikandar, District

Attorney for respondents present.

Appellant seeks adjournment on the ground that his
counsel is not available today. Last opportunity granted to
arguc the case. This appeal pertain to D.1.Khan, 1‘herefofc,
let it be fixed for arguments on 27.10.2022 before D.I3 at

camp Court D.1.Khan,

('lfarﬁa Paul) (Kalim Arshad Khan) -

Member(lFixceutive) Chairman




12.01.2022

~ Mr. Sajjad Ahmad Mehsood, Advocate present on behalf of Mr. . .
- Abdullah Baloch counsel for the appellant. Mr. Kabirullah Khattak, -

Addl. AG alongwith Mr. Farhaj Sikandar District Attorney for the .

14.04.2022

" (Atig-ur-Rehman Wazir)

respbndents present.

* Former made a request for adjournment as counsel for the -

""‘appeliant is ngt available today. Request for adJoumment |s 

accorded. To come up for arguments before the D.B on 14.04. 2022

Member(E)

Mr. Kamran Khan, Advocate as proxy for Iearn'ed counsel

| ASS|stant Advocate General for the respondents present

e

"1 for the appellant present. Mr. Farhaj Sikandar, Dlstrlct Attorney} o
S las - representatlve alongwith Mr. Riaz -Ahmed Pamdakhel

Proxy of learned counsel for the appellant: requested for-” :

adJournment on the ground that learned counsel - “for the .

Bench. Adjourned. To come up for arguments on 07 06 2022 o

lbefore the D.B.

7o b2

| Member (E) ‘ o Member (J)
fAapor D5 5 pu Yoo, Howehone B

'appellant is busy in the august Peshawar High Court, D. I Khan;,' '

(Mian Muhammad] . (Salah-ud-Din) *~

//fe pmg7/wm¢’ % 25 g/%/»//dm )
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17.11.2021

S\
| d
Appellant present through counsel. '
Asif Masood Ali Shah learned Deputy District Attorney
-alongwith ‘representat'iv_e Farhaj Sikandar District. Attorney

for respondents present.

Learned counsel for appellant was ready for'arguments
but at the very outset learned .Deputy District Attorney
shows his inability ‘as the appellant is District Attorngy‘by-

designation and requested -fof hearin’Q‘bf 'afgumerjt‘s at -
Principal Seat Peshawar. In view of the request of learned
Deputy District Attorney, this appeal is adjoUrned to
17.11.2021 for arguments, before D.B at Principal Seat

Peshawar.
(Atig ur Rehman Wazir) (Rozina,l Rehman)
Member (E) Member(J)

" Camp Court, D.I.Khan ~ Camp Court, D.I.Khan

*

Appellant in person present. Mr. Farhaj Sikandar,
District Attorney alongwith Mr. Muhammad Adeel Butt,
Additional Advocate General for the resbondents present.

The learned Member (Judicial) Mr. Salah-ud-Din is
on leave, therefore, arguments could not be heard.
Adjourn_ed.‘ To come up for rejoinder as well
before the D.B on 12.01.2022.

rguments

(Mian Muhamrfad)
Member (E_)‘




S.A No. 867/2018

30.09.2021

& 1
W
Hay

AppeII;'nt in person presént. Mr. Farhaj Sikandar, District -
Attorney alongwith Mr. Asif Masood Ali Shah, Deputy District
Attorney for the respondents present. |

Appellant submitted an abpiication for adjournment on the
ground that his counsel is unable to appea}r before the Tribunal
today due to death of his nephew. Adjourned. To come up for
arguments before the D.B on 29.10.2021 at Camp Court
D.I.Khan.

(AT¥Q-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

CAMP COURT D.I.KHAN CAMP:COURT D.I.KHAN
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28. 10.2020°

B )3 202

- 25.03.2021

District Attorney for the respondents present.

. -5
o
NS

None for the appellanit present. Mr. Muhammad Jan,

Deputy District . Attorney for respondents is present.

Since the Members of the High Court as well as of the

- District Bar Association D.I.Khan are observing strike today,
| - therefore, the case is adjourned to 21.12.2020 for gggmﬁents
| before DB

i

amp court D.I.Khan.

(Mian Muhammd) : (Muhammad Jamat-icharty
Member(E) Member(J)
Camp Court D.I Khan

e % . /7, /%MMWWQ

E a5 3 ;dz/fw%W

—~0

Appellant present. Mr. Muhammad Rasheed, Deputy

Appellant requested for adjournment on the ground that .

: _‘his counsel is busy in the august High Court. Adjourned. To come . j

up for arguments before D.B at Camp Court D.I.Khan on‘

. 22 06 2021 , .
TR
* | | ) T
(MIAN MUHAMMA (SAEAH-UD-DIN‘)
. MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
CAMP COURT D.I.KHAN CAMP COURT D.I.KHAN

DU CoviD, ] ferfor o e
P Jevy M sl wn 30(4 />




25/3/2020

2/ [4/2020

237.09.2020

-

- before the Hohfble High Court. Adjourned. To come up for

Due to COVID-19 the case is a'djourhted. To come
~ up for the same 2/ -/é’ /2020 at Camp Court, D.I
Khan o | :

_Redd

v

Due to COVID-19 the case is adjourned. To come .
up for the same 23/7/2020 at Camp Court, D.I -
Khan - ‘ '

¥

Appellant in peréo‘n présent.

Mr. Muhammad Jan, learned Deputy District Attorney for

- respondents present.

Former requests for adjournment as his counsel is busy

arguments on _2‘8.110.2020 beforekD.B at Ca'mp Court D.I Khan.

\(»Atiq-ur-Rehman Wazir) ' (Roiina Reh.man)

Member (E) Member (J)
Camp Court, D.I Khan Camp Court, D.I Khan

N



Service Appeal No.

25.11.2019

. 27.01.2020

867/2018

T L N
Sgpaed: e

Due to general strike  of Khyber Pakhtunkhwa Bar S

Council, learned counsel for the appellant is not available today.
Mr. Ziaullah, Deputy District Attorney for the respondents -
present. Case to come up for rejoinder and arguments on

27.01.2020 before D.B at Camp Court D.1.Khan.

(Hussaijn Shiah) | (M. Almdi)

Member _ Member
Camp Court D.I.Khan Camp Court D.I.Khan

Due to strike of Khyber Pakhtunkhwa Bar Couhcil,

learned counsel for the appellant is not available today. Mr.

Usman Ghani, District Attorney for the respondenté’ present. -

Adjourned to 24.02.2020 for rejoinder and arguments' before

D.B a%ourt D.I.Khan. | M

(Hussain Shah) o (M. Amin Khan Kundi}

Member " Member

Camp Court D.I.Khan Camp Court D.I.LKhan -

24.02.2020

Counsel for the appellant present. Mr. Ziaullah, Deputy -

District Attorney for respondents present. Learned counsel for

~the appellant submitted rejoinder which ‘isx'plac-ed on .ﬁl'e‘.

Learned counsel for appellant seeks adjournment. Adjourned. .

-To come up for

ents on 25.03.2020 before D.B-at camp |

court D.I.Kha

Member - Member
Camp Court D.I.LKhan




©26.06.2019

- 27.08.2019

_ Appellant in person and Mr. Farhaj Sikandar, District
Attorney alongw1th Mr. Muhammad Mustaq, Superintendent for
the respondents present. Written reply on behalf of respondents
not submitted. Representative of the department requested for
further adjournment to file written reply. Last chance is granted.

Adjourned to 27.08.2019 for written reply/comments before S.B
at Camp Court D.LKhan.

(Muhamtna:d Amin Khan Kundi)
Member '
Camp Court D.I.Khan

Counsel for the appellant cand Mr. - Mushtag,
Supermtendent alongwith Mr. Farhaj Sikandar, District Attorney

S —
for the respondents present. Representatlve of the department

A
.:i
e
1

¢
A
t
|
i

i

22/10/ 2019

" for the same on 25/11/2019.

submitted written- reply. Case to come up for rejoinder and

arguments on 22.10.2019 before D.B at Camp Court D.I. Khan.
—- - . ©

‘(Muha'n%d%mn Khan Kundi)
Member

Since tour to D.l.Khan has been c@m@gugq)cpmgm
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g '25.03.2019;_ , " Appellant in person present. Mr. Farhaj Sikandar, District™+
y  Attorney for respondents present. Written reply not submitted.

Requested for adjoutnment. Adjourned. Case to come up for written

reply/comments on 24.04.2019 before S.B at camp court D.I.Khan.

Camp Court, D.I.Khan
24.04.2019 Appellant in person 'prés'ent" ertten -reply. not

submitted. Mushtaq Superintendent representatlve of the

respondent department present ‘and seeks time, to furnlsh

~ —

wrltten reply/comments. Granted. To come up for written

: ‘reply/comments on.26.06.2019 before S.B at Camp Court,

D.I.Khan. , o
| QJ |
: > : S
Member . T

Camp Court, D.I.Khan.

L



18.12.2018 As per direction of the worthy Chairman Khyber
Pakhtunkhwa Service Tribunal, D.IKhan tour dated 18.12.2018

has been rescheduled and the case is re-fixed for 27.12.2018.
27.12.2018 Counsel for the appellant Mustafa Kamal present.
| ... Preliminary arguments heard. It was contended by the learned

VT B A

Anogliant Daposited

Seourity & Prosess Fee' .

g

T e

counsel for the appellant that the appellant is serving as District

Attorney (BS-19). It was further contended major penalty of

reductlon to lower pay scale from BS-19 to BS-18 was lmposed

upon the appellant vide order dated 22.01.2018 on the allegations
that he failed to file the relevant application U/S 12 (2) CPC in

case of inquiry report pertaining to the issue of fresh robkar by~

Deputy District Officer (R)/Deputy Settlement Comfnissioner;
/

~ D.I.Khan for attestation of.\,Mutation of land measuring 244

Kanals and 16 marlas in Garra Jamal Tehsil énd District D.I.Khan
against which Supreme Court of Pakistan took serious notice of
non filing Court order dated 07.06.2017 and 23.03.2017. It was
further contended that the appellant filed review petition which
was decided and the impugned order dated 22.02.2018 was
modified, the major penalty of reduction to the lower pay scale
from BS-19 to BS-18 was converted into withholding of two

annual increments for two years vide order dated 07.06.2018.

* Hence, the- present serviee. appeal on02.07.2018. It -was further

_é:ontelidéd that. ‘neither- proper. inquiry was conducted nor
opportunity of hea¥ing and: defence was provided to the appellant,

therefore, the impugned order is illega® and liable to be set-aside.

The contention raised by the learned counsel for the
appellant need consideration. The appeal is admitted for regular
hearing subject to all legal objections. The appellant is directed to
deposit security and process fee within 10 days thereafter, notice
be issued to the respondents for written reply/comments for
25.03.2019 before S.B at Camp Court D.I.Khan.

wr

(Muhammad Amin Khan Kundi)
Member
Camp Court D.I. Khan

N
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i Form- A
FORM OF ORDER SHEET
Court of
Casé No. 867/2018
" S.No. . 'A bé_fe of order Order §r other proceedings with signature of judge
. pr'pceedings ’
1 2 3
1- 05/07/201.53‘4 ol The appgal of Mr. Mustafa Kamal_resutzm_i;tggq today by Mr.
Abduliah Baloch Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for erer order please. A
| REGISTRAR S| 19
2 This case is entrusted to touring S. Bench at D.!.Khaﬁ for
. p.reliminary hearing to be put up thereon _/3 —~ 4,7_- _Z.éﬁ'
13.09.2018 Neither appellént nor his cdunsel presenf. Noticg
issued to appellant and his counsel for attendance and
prel-iminary hearing for 22.10..2018 before S.B at Camp Court
D.Khan. A
(Muhammad Amin Khan Kund
Member .
Camp Court D.l.Khan
12 (018 WMAMMM’%%W
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The Vappe.al of Mr.Mustafa Kamal son of Qutab Khan District Attorney:Tank received today
i.e. on 02.07.2018 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days. -

‘/{/ Affidavit may be got attested by the Oath Commissioner.

2- Four more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No. \PDC ss1

pt.0Z2/01 _ jao1s. ) \ |

REGISTRAR 3 |2{19
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
 PESHAWAR.

Mr. Abdullah Baloch Adv.
Hogh Court D.1,Khan




: | BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
. ‘ PESHAWAR.

App: No %2 2018

l *
Mustafa Kamal S/o Qutab Khan District Attorney Tank APPELLANT

. VERSUS :
Government of Khyber Pakhtunkhwa through Chief Secretary Government of Khyber
y g ry y
PakhtunKhwa Peshawar......ccccvvvvvvvvnnnn. RESPONDENTS
) INDEX '
| | GROUND OF APPEAL AND ADDRESSES OF PARTIES. - / jo 7
o | COPY OF THE CHARGE SHEET ,STATEMENT OF ALLEGATION AND AB & C. '
THE REPLY 8 t) ;Z
3. | OBJECTION PETITION OF INQUIRY OFFICER. D
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/%5 20
4. | COPY OF THE FINAL SHOW CAUSE NOTICE AND REPLY E,F
' - 21 ‘17
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| 31434
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THROUGH COUNSEL  Abduilah Baloch Advocate
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR. RRASHR LA
g sTANo 5 7{/ 2078 Dated *_ /06/2018%ry no. [[OR
Mustafa Kamal S/o Qutab Khan District Attorney Tank. QMMS
' (Appellant)
Versus

1. Government of Khyber Pakhtunkhwa through Chief Secretary Government
of Khyber PakhtunKhwa Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Law Parliamentary
Affairs & Human Rights Departments Peshawar.

3. Secretary Establishment Government of Khyber Pakhtunkhwa Peshawar\./
4. Principal Secretary to Chief Minister Khyber Pakhtunkhwa Peshaw/aQ
- - (Respondents)

SERVICE APPEAL u/s 4 of the Khyber PakhtunKhwa Service
Tribunal Act 1974 against punishment imposed upon appellant of the kind _
“withholding two annual increments for two years” vide notification No )
24177-85 dated 07-06-2018 by the Chief Secretary Peshawar and issued
by the S.O (General} Law Departments Khyber PakhtunKhwa Peshawar
which is wrong illegal and ineffective upon the rights of appellant

Prayer:-

On acceptance of the instant appeal it is earnestly and very
humbly requested to set aside the impugned order/notification No SO.
(GILD/ 1-19/2014/PF/24177-85 dated 07-06-2018 wherein punishment
of “withholding two annual increments for two years’ has.been imposed'v
upon the appellant and to re-instate /restore the appellant to original /
former position/ status with all allowances and back benefits and also to . .=

exonerate the appellant from the baseless, false, illegal and frivolous
¥ allegations. o ;

Respectfully Sheweth:-

§§) I, Mustafa Kamal_District Attorney, Tank, (BS-19) has been

aggrieved beyond measure over award of punishment of the kind
Fifledto-fay “withholding two annual increments for two years” inflicted on
me by the Chief Secretary Khyber PakhtunKhwa Peshawar

Rﬁ?ﬁzﬁr‘ without observing due process of law and rules made there
>y under.
WY &
a‘; FACTS AND ASSUMPTION OF THE CASE
= e
5 Brief facts and assumption leading to my humble appeal are as
E i under:- g
% & 1. That the appellant belongs to a respectable family and have a
8 g dignified and integrated status among the family, society, Bench,
-3 2 the Bar and colleagues.
e % 2. That the appellant joined Police Department as Prosecuting Sub-
J ' Inspector on 22/ 04/ 1999 through Public Service Commission and

A Y



successfully completed all the courses and passed all the exams
with credit.

3. That the nomenclature of the appellant’s post was changed from
Prosecuting Sub-Inspector to Assistant Public Prosecutor on
18/02/2002 and thus served in the Prosecution Directorate
under Home and Tribal Affairs Department with no complaint
from any quarter.

4. That on 29/09/2005 the appellant was again selected as
Additional Government Pleader, by qualifying the exam
conducted by the KP Public Service Commission and was posted
as Additional Government Pleader in Law Department, KPK.

5. That based on his untiring services for the cause of department
the appellant was promoted to the Post of Government Pleader,
BS-180on 31/12/2010. :

6. That on 09/08/2012 the post of the appellant was upgraded
from BS-18 to BS-19 and the appellant was posted as Senior
Government Pleader (BS-19) and currently the nomenclature of
the post stands changed from that of Senior Government Pleader
to District Attorney. The appellant is currently serving in Law
Department as District Attorney (BS-19) in District Tank.

7. That the appellant has served the Law Department as District

- Attorney, in various districts of the province i.e. Dera Ismail Khan,
Lakki, Bannu and Tank with utter satisfaction of the high ups and
with no complaint whatsoever except the present one although false,
baseless and illegal and thus maintained a decent and outstanding
status among the Government departments, Bench, Bar and
colleagues.

8. That the conduct, loyalty to Government cause, competency
and courage exhibited by the appellant remained above board
during the entire career. The appellant was rewarded and awarded
numerous commendation certificates besides cash awards too.

2 9. That the opinion rendered by the appellant, which provided for

award of the impugned punishment, was purely in good faith and
up to the best of my capability in the best interest of government.
The previous Service record of the appellant reflects that during the
entire career of 18 years of service there has been no complaint of
even a very meager nature. The appellant was awarded A-I PERs

Cﬁf?

throughout entire career. Hence, the sudden imposing of penalty
upon the appellant will amount to virtual death of honor and has
caused professional humiliation to the appellant among the
colleagues, Bench, Bar and the department and extremely
detrimental to the future career of the appellant.

10.  That while serving in the above capacity the ‘appellant was
served with a charge sheet along with statement of allegations
containing some false and frivolous allegation w'hiCﬁ was replied by
the appellant with solid proof and denying all the allegations. (copy
of the charge sheet ,statement of allegation and the reply are
annexure A,B & C. The reply may kindly be considered an integral
part of the appeal.

11.  That an inquiry committee was constituted whereby Mr Javid
Anwar (PCS BS 20) and Mr Shakeel Asghar Deputy Solicitor (Bs 19) °

s

A
i
o
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law department was nominated inquiry officer. That the appellant
has objected the constitution of the inquiry committee to the extent of
Mr. Shakeel Asghar, Ex-Deputy Solicitor Law Department,
being not legally competent, and being interested officer (person) in
the inquiry of the appellant. Therefore, the entire proceedings
conducted by such biased person has no legal footing and thus
liable to be reviewed and set aside. Objection petition is annexure D.

12. That a slipshod inquiry was. conducted by the inquiry
committee without giving the opportunity of self-defense or personal
- hearing to the appellant and recommended the appellant for major
penalty. However, the appellant was never provided complete
finding of the inquiry report.

- P

13. That upon the conclusion of the inquiry the appellant was
served with a show cause notice which was replied by the appellant
and requested for personal hearing .(copy of the Final show cause
Notice and reply are annexure E,F) ,

14. That without providing opportunity of personal hearing by the
competent authority the appellant was awarded-major punishment
of Reduction to lower pay scale from BPS- 19 to BPS 18 vide
impugn Notification No SO(G)/LD/1-9/2014/PF/2838-45 dated
22/01/2018 ,which was communicated vide diary No 09/12 PM
dated 30/01/2018 (copy of the impugn Notification is annexed as
G) «

15. That feeling aggrieved of the said punishment the appellant
submitted Review petition before the competent fauthorzty through
proper channel. Review petition is annexure H.

16. That the Review petition was partially accepted by the
competent authority and the punishment was modified/redused
“into withholding two annual increments, for two years,, vide
notification No SO. (G)LD/1-19/2014/ PF/ 24177-85 dated 07-06-
2018 1s annexure I

17. That feeling aggrieved from the impugn notification (being final
order) the appellant submitted the instant appeal before the
honorable Tribunal viza viz the following grounds.

GROUNDS FOR APPEAL

1. That the impugned order is against the law, rules and facts
on the record.

2. That the authority has passed the impugned order without
proper perusal of the record and thus caused virtually
condemned the appellant on misconceived premises.

3. That the very constitution of the znqulry committee assigned
to probe the matter was illegal and in violation of the rule
under which it was required to be constituted.

4. That the appellant had timely objected the constitution of the
inquiry committee to the extent of Mr. Shakeel Asghar, Ex-
Deputy Solicitor, Law Department, being not legally
competent, and being biased towards appellant. Therefore,
the entire proceedings conducted by a not very impartial
committee has no legal footing and thus liable to be set
aside.
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5. That the biased attitude of the above named inquiry officer is
very much clear from the review petition preferred by the
then Secretary Law, Mr. Muhammad Arifin, being the inquiry
officer was assigned the task to submit the review petition in
the august -Supreme Court of Pakistan wherein material facts
were concealed from the august Supreme Court of Pakistan.

6. That the inquiry committee has admitted that the appellant
has not caused any loss of a single penny to the government
exchequer on one hand while on the other hand the said
committee held that the allegations levelled against the
appellant stood proved which stance does not appeal to a
prudent mind. Inquiry report is annexure J

7. That while dealing with the case providing basis for award
of impugned punishment the appellant had rendered his
opinion in the case in good faith and in the best interest of
the government and in consonance with the judgments of the
August Supreme Court of Pakistan, titled as PLD 2013 SC

- 195 which would suffice to support the opinion as rendered
by the appellant rather it was bounden duty of the appellant
as per the above case law.

8. That the inquiry committee has also admztted the opinion of
the appellant declaring that the mutations in question were
entered through a robakar and forged sale deed but in spite
of such crystal clear facts the appellant was made a scape
goat without any fault whatsoever. Robakar and mutations
are annexure as K,L,M . -

9. That the inquiry committee had also suggested a through
inquiry in the alleged mutations although various inquiries
had been conducted and responsibilities had already been
fixed against those who were involved but no action
whatsoever has been taken against them till date yet
instead, the petition was sacrificed for no wrong at all. On
this score too, the impugned order is liable to be set aside.

10. That it is pertinent to mention here that the said mutations
clearly reflect that these were entered on the basis of
Robakar in the year 2009 and not through court decree and
even robakar was not issued:on court order. Therefore, the
impugned order is nullity in the eye of law yet the true facts
have been buried and the land grabbers were given an
opportunity to get undue advantage.

11. That neither the Scrutiny Committee nor the Revenue
Officers/ officials ever bothered to honour the verdicts of the
learned Civil Judge, learned Additional District Judge,
Honourable High Court and the August Supreme Court of
Pakistan who have given unanimous decisions on this
subject matter (property measuring 2441 Kanals
approximately) and thus falsely and illegally pretended to
have given effect to the ex-parte decree of the learned civil
Judge, in another case although the' government was not
party to the said case and even no direction were issue to
Government for its execution. Judgment of Civil Judge,
District Judge, High Court and of August Supreme Court are
as annexure N,O,P,Q.
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12. That the opinion render was in shape of
request/information.to review the order and the department
also took action by calling comments from the concerned
department in light of the review application. Hence the
appellant has got no option except_to wait for further order
when cognizance was taken by the Department. Letters are
annexure R and S. O}_:_Lzﬁgon is an annexure T.

13. That the appellant has been condemned unheard as no
opportunity of personal hearing has been provided by the
competent authority. The competent authority cannot
delegate power of personal hearing to any other official.

14. That the appellant has not been provided right of fair trial
as guaranteed by article 10-A of the Constitution of Islamic
Republic of Pakistan 1973.

15. That the appellant has been made escape goat as the real
culprit has been set free without facing any proceedings
hence the appellant has been subjected to discrimination.

16. That the inquiry as well as other proceedings has not been
carried out as per E & D Rules 2011 hence the impugn order
is illegal

17. That the impugned order is against FR 29 and only on this
score too the order is liable to be set-aside. '

18. That the appellant rely upon on the record already
attached with the previous replies rendered in
consequence of departmental proceedings besides the
grounds set up in this appeal and also request for raising
additional grounds during course of arguments.

19. That the instant appeal is within time and within the
jurisdiction of this Honorable Tribunal.

PRAYER:-

On acceptance of the instant Review Petition it is earnestly
and very humbly requested to very kindly set aside the
impugned order/ Notification No SO. (GILD/ 1-
19/2014/PF/24177-85 dated 07-06-2018 whereby penalty of
“withholding two annual increments for two years” has been
imposed  upon the appellant and to re-instate/restore the
appellant to his original / former position with all allowances ,
back benefits and rights and to exonerate the appellant from the
baseless, false, illegal and frivolous allegations charged against
the appellant.

Dated: ©& 7 O Y2018

(MUSTAFA KAMA ,
DISTRICT ATTORNEY TANK 02 ] /"] 2

Through Cﬁg, %

M. Abdullah Baloch Advocate, D.I.Khan .
Hadyat u llah Mahsud Advocate D.I.Khan /



~ AFFIDAVIT

I, Mustafa Kamal S/o Qutab Khan District Attorney Tank do hereby '

o solemnly afﬁrm and declare on Oath that the contents of the accompanying
- se_rviiee appeal are true and correct to the best of my knowledge and belief

R and ﬁ'o'thirig has been concealed from this Hon’ble Tribunal

- IDENTIFIED BY: | | DEPONENT

(o

" Abdullah BanJh'Advocate

~Hadyat u llah Mahsud Advocate




L BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
- PESHAWAR.

STANo_ | | Dated___/06/2018

ADDRESSES OF PARTIES

' APPELLANT .

Mustafa Kamal S/o Qutab Khan District Attorney Tank.

RESPONDENTS '

| L. -Government of Khyber Pakhtunkhwa through Chief Secretary Government

R of Khyber PakhtunKhwa Peshawar.
: 2. ..:Government of Khyber Pakhtunkhwa through Secretary Law Parllamentary
. Affairs & Human Rights Departments Peshawar.

- 3. Secretary Establishment Department Government of Khyber Pakhtunkhwa

‘Peshawar.

-4 ‘Principal Secretary to Chief Minister Khyber Pakhtunkhwa Peshawar.

Through

Abdullah BalociAdvocate

“ o
Hadyat u llah Mahsud Advooate
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GOVI:RNMENT OF. KHYBER PAKHTUNKHWA LAW
PARLIAMENTARY AFFAIRS & HUMAN RIGHTS .

‘No S0 (G)(LD)l 19/2014/PF/ / 76’

Dated Peshawarthe 05 07,2017 - ‘ “//5
To - o _ :
1.  Mr ]avedAnwar,
~ (PCS SG BS- 20)Secretary, ,
. Public Service Commission Khyber Pakhtunkhwa
2. Mr. Shakeel Asghar, o
Deputy Sohc1tor Law Department
Subject:-  INQUIRY/DISCIPLIN ] "s _MUSTAE
STRICT ATTORNEY DI KHAN (NOW AT TANK
Dear Sir,

BRI LA

- T am dlrected to refer to- the sub]ect and to state that the competent
authorlty has been pleased to appomt the followmg enqulry comm1ttee to conduct an
enquiry under Khyber Pakhtunkhwa Government Servants (E&D) Rules 2011 against Mr.
Mustafa Kamal District AttorneyD I Khan (now Tank) ' o ' %

i. Mr Javed Anwar, - - ‘ T
(PCS SG BS-20)Secretary, ' :
Public Service Commission Khyber Pakhtunkhwa a

ii. Mr.Shakeel Asghar, T
Deputy Solicitor Law Department.

, Coples of the Charge Sheet and statement of allegatlon against accused

officer duly srgned by the competent authorlty are enclosed herewith w1th the request to

conduct the enquiry and submit report w1thm the prescrlbed tlme as per rules please.

Encl. as above. - | I -
| | : - Deputy Secretary (Admnj -
. Copy forwarded to the:- '

3" Section officer (General) Govt. of Khyber Pakhtunkhwa Law department with the
direction to attend the enquiry proceeding’ alongw1th all relevant record when
required by the enquiry committee. .

4. A copy of charge sheet alongwith statement of allegatlon is forwarded to -
Mr.Mustafa Kamal District Attorney D, I Khan (now Tank) with the dlrectlon to

g& /ﬂ_ -appear before the enqulry committee as and when called

5. PSto Secretary Law.




CHARGE SHEET

b»,e”; Pakhtunkhwa,

I, Pervez Khattak, Chief Mlmster, Khy

Rights Department as follows:-

That you, while posted as Dlstt A;tg_

[
D.I.Khan committed the followmg mls_ Y

ney: (BP$~19) at

L]Ct "'_. ':_ ‘

a). That vide Scrutiny Comm;ttee dec1$lqn dated 20.01.2017
you were failed to. file the relgvant; appllcatlon IS -12(2)
CPC in case of inquiry report pertammg to. the.Issue of
fresh ~robkar by Deputy ™ District™ Offlcel’ {R)/Deputy -
Seftiement. Comm;§.§l3ner' JRJKhan, fo q}t,es;;}sgn

- Mytation: of - land urin 5 kapalgzandst
"Ggrra Jamal T%hg}&?i - gﬁiﬁ

Supreme Court of Rakistan took se[;ous ‘potice’ of:,n,
vide Court order dated 07 06+2017'and 23,03:2017

n

- (PERVQ KHATTAK)
Chlef Mll’llStel’. Khyb

Mr. Mustafa Kamal,
District Attorney
District Tank ' ’

and’ District:D, I Khan%galqs@hlgh%ﬁ

er. Pékhtunkhwa,
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|, . Pervez’ Kf;:é't;é:;'_g h
competent authority am of the opinion that My, Mustats Kapeal Dis
(BPS-19), D.lkhan Tendered himsaif ‘to ho. preiois
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- he_had failed 1
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1" Commissione

). That vide Scrytin
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3.

‘the provision of the ihid rules, provide reasonable opp
accused, record ifs ﬁndmgsandm keWIthmthlrt ‘
this order, re'con'inier'i-da;.ﬁé;h:é’ggffla' pumshmen
against the achséd;- ._.3"':::"1.'. o

¥ st

4, The accused ang a ‘Well “con
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shall join the Proceedings on. the :date, “time”
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. Mustafa Kamal,
ct Attorney -

District Tank o
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OFFICE OF THE DISTRICT ATTORNEY,

K5
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PSS

___ DISTRICT, TANK
i No.Z0-%5/pa Tk Dated the Tank 25 /07 72017
Subject: REPLY TO ACCUSATIONS/ STATEMENT OF

ALLEGATIONS/CHARGE SHEET ISSUED TO MR.
MUSTAFA KAMAL, DISTRICT ATTORNEY, TANK ON
10/07/2017 AND RECEIVED ON 11/07/2017.

Respected Sir, _
In response to the accusation/allegation/Charge Sheet
I most respectfully submit as under:-

1. That the wundersigned being District Attorney is having
unblemished Service Record and having qualified/passed the
Public Service Commission exams twice and have not given any
opportunity to the Law Department to complain against the
undersigned through approximately 18 years of my Service and
served the department to the best of my efforts and ability.

2. That the allegations levels against me are the result of a case
titled as Ujala Andalib VS Central Government although legally
pertaining to the property of Provincial Government and in which
I have neither appeared nor defended the said case till the
eventful day.

3. That similarly, the allegations are the result of the concealment of
real facts by the Additional Deputy Commissioner, Dera Ismail

Khan namely, Mr.Umar Javid from the august Supreme Court of
f{/l"‘ 7, Pakistan as is well cleared from the order of the august Supreme
ﬂ/ Court of Pakistan dated: 22/03/2017. Copy of the order is

attached herewith as Annexure-A.
4. That it is also added that the Worthy Secretary Law Parliamentary
Affairs & Human Rights Department, KP, Peshawar has not
presented the true and correct/real facts in the august Supreme
Court of Pakistan which resulted into the further remarks of the
august Supreme Court of Pakistan vide order dated: 07/06/2017
in his review petition and thus concealed all the letters addressed
to the Secretary Revenue and Estate Department and to the office
J/ to p¢  of the undersigned. Copy of the review petition is attached
N/tw’* M/‘{o‘/ﬂ “herewith as Annexure-B. '
yt* 5. That if for the sake of arguments submission of the application
ibid is accepted for a while, then as per section 2(7) read with
Hidayat/Uti= mehsood Order 27 Rule 8-B of the Code of Civil Procedure the undersigned
L d\/yoéaie 1y COUrS has no authority to file an application under section 12 (2) of the
District Bar,0.LKN3B Code of Civil Procedure, 1908 being illegal regarding the cases of
Central Government. Order 27 Rule 8-B is reproduced as under:-

Government and Government Pleader means respectively:-
1. In relation to any suit by or against the Central Government or against

a public officer in the service of that Government, the Central
Government and such pleader as that Government may appoint
whether generally or specially, for the purposes of this order, 4




2. In relation to any suit by or against the Provincial Government or
against a public officer in the service of the Province, the Provincial
Government and the Government Pleader, or such other pleader as
the Provincial Government may appoint, whether generally or specially,
for the purposes of this order.

6. That the directions issued by the Law Parliamentary Affairs &
Human Rights Department regarding filing of the above referred
application is the sheer violation the Provision of Part IIl titled as
Cwil Business chapter 13 of the Law Department Manual and
Rules of Business.

7. That the Law Department vide letter No. SO(Lit)/LD/10-
23(1)Rev/2017/2453-58W/E dated: 24/01/2017 directed the
Deputy Commissioner Dera Ismail Khan to approach the office of
the Senior Government Pleader, Dera Ismail Khan for filing an
application under section 12 (2) of the Code of Civil Procedure,
1908 against an ex-parte decree dated: 20/11/2008 of the
learned civil judge, Dera Ismail Khan. Copies of the letter and
minutes of the meeting are annexed herewith as Annexure-C & D
respectively.

8. That in response to the above referred letter the undersigned have
requested the Deputy Solicitor, Law Parliamentary Affairs &
Human Rights Department vide this office letter No.279/SGP,
dated: 08/03/2017 to review/reconsider the directions contained
in the above referred letter with a request to intimate this office
in case of further action, on the basis of the ground mentioned
therein. The last Para of the letter is reproduced as under:-

“In the light of the above facts and circumstances, there

/V exists no ground to file an application U/Section 12 (2) of the
_x
acl

Code of Civil Procedure, 1908 for resolving the matter rather
strong and bold actions required to be taken by the Revenue
Department vested with, specifically in connection with the
cancellation of the mutation in question, therefore, it is
requested that the letter No. SO (Lit)/LD 10-23 (1) Rev/2435-
58 W/E dated: 24/01/2017 for filing application wunder
section 12 (2) of the Code of Civil Procedure, 1908 may
please be reviewed and reconsidered with the intimation to
this office, in the best interest of the Government”. Copy of
the letter is attached herewith as Annexure-E.

9. That thereafter, acting upon this office letter referred in the
preceding Para, the Law PAs and HRs Department through vide
letter No. SO(Lit/LD/10-23(1)Rev/2017/9237-42, dated:
14/03/2017 with a copy endorsed to this office and all concerned
asked the Secretary to Govt. of Khyber Pakhtunkhwa, Revenue &
Estate Department for the submission of his comments so as to
proceed further in the matter. Copy of the letter is attached
herewith as Annexure-F.,

10. That consequent upon the letter ibid, the Assistant Secretary
(R&S) Board of Revenue, Peshawar, through vide letter No. 5524-
27/R&S/C.P. No0.820/2014 dated: 15/03/2017 with a copy
endorsed to this office asked the Deputy Commissioner, Dera
Ismail Khan to furnish comments in order to proceed further in
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11.

the matter. Copy of the letter is attached herewith as Annexure-
G.

That prior to the case titled as Ujala Andaleeb VS Central
Government a case titled as Muhammad Aziz Jan VS Government
of KPK and Others were pending adjudication in the Court of
Learned Additional District Judge, VII, Dera Ismail Khan and it is
needless to mention here that the suit of the plaintiff in the case
ibid had been dismissed by the court of learned Civil Judge, III,
Dera Ismail Khan vide order dated: 09/06/2003. Copy of the
judgment/Order is attached herewith as Annexure-H.

12. That during the pendency of the case titled as Muhammad

13.

&

L

Z

14.

15.

16.

Aziz and Others VS Govt. of KP and others Ujala Andalib filed a
civil suit in the court of learned civil judge, IV, Dera Ismail Khan
dated: 31/01/2008 on the same subject matter i.e. land (which
was also the subject matter of the case titled as Muhammad
Aziz Jan and Others Vs Govt. of KP and others) which was
decreed ex-parte and in which the Government was not a party
and the suit being between private parties wherein the Revenue
Department rushed to impose a strange decree upon the
department. Copy of the judgment is herewith attached as
Annexure-I. .

That the revenue officials being well aware of the above mentioned
case were so much in a hurry that despite the enactment of the
Displaced Persons Laws (Repeal) Act, 1975 and clear ban on
fresh allotment of the evacuee property issued a fresh Robakar in
favour of a person who neither appeared before the trial court
nor having any existence whatsoever and thus executed the ex-
parte decree against the government for reasons best known to
the revenue officials and that being in favor of the real judgment

- debtor/defendant as is well cleared from the mutations. Copies of

the mutations are attached herewith as Annexure-dJ.

That even the revenue officers and officials did not bother to
honor and comply with the judgment and order of the learned
Additional District Jude, VII, Dera [smail Khan vide order dated:
25/11/2009 wherein the property had been declared the sole
ownership of the Provincial Government by virtue section 3 of
the Act, ibid and wherein a copy of the judgment/order had
been intimated to the Chief Secretary NNW.F.P  (Now KP) for
further necessary action asis much clear from the operation
part of the judgment. Copy of the  judgment/order is attached
as Annexure-K.

That the judgment/order of the Additional District Judge, VII,
Dera Ismail Khan had been upheld by the Honourable High Court
Peshawar, Bench, Dera [smail Khan vide order
dated:04/11/2013. Copy of the order/judgment is attached
herewith as Annexure-L.

That thereafter the plaintiff/petitioner filed a petition in the
August Supreme Court of Pakistan which was also dismissed by
the August Supreme Court of Pakistan for non-prosecution vide
order dated: 27/11/2014 followed by the dismissal of restoration
application vide order dated: 13/03/2015. Copies of the orders
are attached herewith as Annexure-M & N respectively.



»

18,

N v

17.

19.

20.

21.

22.

23.

)

That the allegations contaified in the charge sheet and statement
of allegations are totally false, illegal, frivolous, having no truth in
the eyes of law and is the concealment of real facts of the case
from the august Supreme Court of Pakistan by the persons
representing the Government for the reasons best known to them.
That the very opening words of the Paragraph in the statement of
allegations/charge sheet contains wordings regarding the
inquiry in connection with the issuance of {resh Roabakar by
the Deputy District Officer (R)/Deputy Settlement
Commissioner, Dera Ismail Khan for attestation of mutation of
land measuring 244-Kanals & 16-Marlas (Which in facts
measuring to 2441-Kanals & approximately 10-Marlas) being
the exclusive ownership of the Provincial Government after the
determination of the same land from the court of learned Civil
Judge, VII, Dera Ismail Khan up to the August Supreme Court of
Pakistan.

That in Para II, of the Charge Sheet I have been charged with
misconduct while as per the definition of the term misconduct
under Rule 2 sub-rule (1) the acts/omissions (which are not
acceptable) do not fall under the definition of misconduct.

That it is also stated that I have objections within the
parameters of Rule 10 (1) (a) of the Efficiency & Discipline
Rules, 2011 wupon the constitution of the Inquiry

4

4

Committee to the extent of officer at Serial No.2 (ii)
namely Mr. Shakeel Asghar, Deputy Solicitor Law
Department, being the violation of the instant rule i.e.

Rule 10 (1)(a) of the Efficiency & Discipline Rules, 2011,
principles of natural justice, equity, law and rules for the
time being in force and also being an interested party as well.
That the undersigned have already filed objection petition to the
Honourable Chief Minister Govt. of KP, Peshawar against the
inquiry officer at Serial No. ii of the letter No. SO (G) (LD)1-
19/2014/PF/19835-39 W/E dated: 05/07/2017. Copy is
attached herewith as Annexure- N-1.

That when the Revenue Department was inquiring into the
1ssuance of fresh Roabakar dated: 18/03/2009 regarding the
illegal allotment of evacuee property as is clearly envisaged form
the charge sheet/statement of allegations then how the
undersigned was directed to file an application under section
12(2) of the Code of Civil Procedure, 1908 and although various
inquires are complete and responsibilities have been fixed but no
action against the delinquent officers/officials have been taken

till today rather making the undersigned a scapegoat. In
this respect copy of the letter No. PB: 49 dated: 01/09/2015 is
attached herewith as Annexure-O for ready reference and

copy of the Roabakar upon which the opinion of legal advisor is
endorsed dated: 18/03/2009 and against whom the reference is
pending adjudication in the National Accountability Bureau is
attached herewith as Annexure- O-I.

That as is well cleared from the issuance of Roabkar, the property
of the Provincial Government and that despite of the clear
directions/order of the Additional District Judge, VII, Dera Ismail
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Khan had been allotted through a Roabakar firstly to a person
who had no existence at all namely Mr. Sadig-Ul-Hassan (his
legal heirs) and whose case had already been decided in the year
1971 by the competent  authority, and then to Ujala Andalib
(although there was no need to refer the ex-parte decree rather
simple statement of the legal heirs of Sadig-Ul-Hassan but it
was due to the non-existence and being fictitious persons the
legal heirs of Sadig-Ul-Hassan were not available and thus
violating the mandate of law regarding effecting/causing
mutations. Copies of the mutations are attached herewith as
Annexure-P. '

24. That in the instant case various inquiries have been conducted
regarding the issuance of fresh Rubakar by the Revenue
Department and respomnsibilities of the Revenue officers and
Revenue officials have been already fixed but no action has been
taken against them till to date.

25. That if the application under section 12(2) of the Code of Civil
Procedure, 1908 has been accepted then the property of the
Provincial Government would not be returned to its formal status
because the property had been already transferred by the
Revenue Officers/Officials through the issuance of fresh Robakar
as 1s well cleared from the mutations caused/effected in favour of

/£ the so-called legal heirs of so-called Sadig-Ul-Hassan unless &

N S

/m"" until the said Roabakar and mutations are cancelled by the

L}/ Revenue Department. Copies of the mutations are already
attached.

26. That it is astonishing to note that the Revenue Department has

already cancelled mutations No. 3656 & 3657 even instead of
the presence of the Banking Court Decree of property
situated in village/Mouza Babar but in the instant case the
Revenue Department is reluctant to cancel the mutations
and that being due to ex-parte/no decree at all against
the Revenue Department which is also included in the ten
thousands Kanals (10,000) regarding which the august
Supreme Court of Pakistan has taken suo moto action
and the case is still pending. Copies of the mutations are
attached herewith as Annexure-Q & R respectively.

27. That the undersigned is not guilty of misconduct or any other act
and omission but gave a dissenting opinion with the request to
review/reconsider the directions contained in the letter referred
above and that being in the light of the well known judgment of
the august Supreme Court of Pakistan reported as PLD 2013 SC
195 Paragraph No. 22 (iii) and in pursuance of the opinion of the
undersigned addressed to the Deputy Solicitor, the Law
Department was reviewing/reconsidering the directions as is
envisaged from the letters referred above. Copy of the above
reported judgment of the august Supreme Court of Pakistan is
attached herewith as Annexure-S.

28.  That in such like circumstance the undersigned was having no
other option but to wait for further directions of the Law
Department regarding filing of an application under section 12 (2)
of the Code of Civil Procedure, 1908 which has neither been ‘
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30.
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31.

32.

33.

34.

35.

PRAYER:- -
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issued nor conveyed to the undersigned till the eventful day.
Therefore, the allegations contained in the charge sheet and
statements of allegations are not justified and having no
footings in the eyes of law rather even does not appeal to a
prudent mind.

That the undersigned has also submitted a detailed report vide
this office letter No. 335/SGP dated: 29/03/2017 to the Worthy
Secretary Law Parliamentary Affairs and Human Rights
Department Govt. of KP, Peshawar regarding the filing of an
application under section 12(2) of the Code of Civil Procedure,
1908 and also regarding the order of the August Supreme Court
of Pakistan dated: 22/03/2017. Copy of the report is attached
herewith as Annexure-T.

That even after the submission of the report ibid, the Secretary
Law Parliamentary Affairs & Human Rights Department filed a

review petition against the order of the August Supreme Court of

Pakistan dated: 22/03/2017 wherein all the correspondence
which has took place among the Law Department, the Office of
the undersigned and Revenue Department have been concealed
for the reasons best known to him and just shifting of the burden
although illegally and without any justification upon the
undersigned. Copy of the review petition is already attached for
ready reference. .

That it is a famous principles of law “that a man may lie but
circumstances do not lie”. ,

That the opinion so given by the undersigned was purely in good
faith and up to the best of my capability, in the best interest of
the Government. The previous Service record of the undersigned
reflects that during the 18 years of Service there has been no
complaint even of a very meager nature against the undersigned
and was awarded A-I ACRs throughout my career.

That prior to my present place of posting the undersigned was
working in the same capacity at various stations. During my
tenure the undersigned have been conducted numerous cases on
behalf of the Provincial Government and has been protected the
rights of the government quite efficiently, diligently without any
complaint from any quarter. In recognition of my services the
undersigned have been awarded a number of commendations
certificates in addition to cash awards.

That being innocent in the instant case and being falsely involved
by overloading with the burden of others and being made a
scapegoat for no reasons at all I definitely want to be heard in
person for the rebuttal of the allegations leveled against me.

That the undersigned has also filed a petition in the august
Supreme Court of Pakistan in connection with the orders dated:

©22/03/2017 and 07/06/2017 so as to expunge the remarks

against the undersigned.

Therefore, in the light of the above facts and circumstances it

is most respectfully prayed that the undersigned may very kindly be
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I . 7"exonerated/ absolved from the allegations bemg all the allegations are

4 completely false, illegal and having no truth in the eyes of law, against

. the facts and thus baseless and the charge sheet/statement of
allegations may very kindly be filed without any further proceedzngs
please.

i

That my reply contains seven pages (07) and I have endorsed my
signature on the side of each page along with Annexure- A to
Annexure- T consisting of one hundred and six pages (106- pages)

ﬂf//”

(MUSTAFA KA]VIAL}

‘ - DISTRICT ATTORNEY,
- | " DISTRICT TANK
H"dayat %'”- * qﬂehsoo@ . . . ‘ )

AdvoTaie Court
23 Souet
\District Ba:s- L.ikha
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OFFICE Og’ THE DISTRICT ATTORNEY,

DISTRICT, TANK
“wie® . No. /DA Dated the Tank / /2017
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To

The Honourable Chief Minister,
Government of Khyber Pakhtunkhwa,
Peshawar.

Through: Proper Channel.

Subject: INQUIRY/DISCIPLINARY ACTION AGAINST MR. MUSTAFA KAMAL,
DISTRICT ATTORNEY, D.I.KHAN (NOW TANK).

OBJECTIONS ON INQUIRY OFFICER AT SERIAL No.2
NAMELY, MR.SHAKEEL ASGHAR, DEPUTY SOLICITOR LAW
DEPARTMENT.

Respected Sir,

/)Z% Trus Py Reference to the letter No.SO(G)(LD)1-19/2014/19835-39
(4

W/E dated: 05/07/2017 the undersigned submit the following

I objections to the extent of inquiry officer being part of the nquiry

AN h Mehsood committee at Serial No.(ii) of the above referred letter namely,
£ a A

rad . H‘gh Cou\'t:

Mr. Shakeel Asghar, Deputy Solicitor, Law PAs & HRs
DiKhan - Department, KP, Peshawar as under:-

1. That the inquiry committee has been constituted under Rule 10(1) (a)
of the Khyber Pakhtunkhwa Efficiency & Discipline Rules, 2011.

2. That the rule ibid runs as under:- ,
“Procedure to be followed by competent authority where
inquiry is necessary. (1) If the competent authority decides that it is
necessary to hold an inquiry officer against the accused under rule 5,
it shall pass an order of inquiry in writing, which shall include.-

(a) Appointment of an inquiry officer or any inguiry committee,
provided that the inquiry officer or the inquiry committee, as the
case may be, shall be of a rank senior to the accused and where
two or more accused are proceeded against Jjointly, the inquiry
officer or the convener of the inquiry committee shall be of a rank
senior to the senior most accused.

3. That appointment of Mr. Shakeel Asghar, Deputy Solicitor, Law
Department is by itself clear violation of the rule ibid, being the
accused/undersigned and Mr. Shakeel Asghar are of the same rank.

4. That as the directions regarding filing of an application under section
12 (2) of the Code of Civil Procedure, 1908 has been issued by the
Deputy Solicitor, Law Department, therefore, his appointment as an
inquiry officer is against the principles of natural justice, equity, Laws
and rules for the time being in force.

5. That the undersigned has no confidence in the Deputy Solicitor, Law
Department namely, Mr. Shakeel Asghar, because of the principles
of bias.

6. That the Deputy Solicitor, Law Department is a party to the whole
proceedings and he would never deviate from his own stance,
although he has never approached to the relevant record and facts of

P



the case rather would stress on the legality of his own opinion
although not legal. ' " ‘

| o ), R

Therefore, in the lights of the above facts and circumstance, it is most
respectfully prayed, that any other impartial officer instead of Mr.
Shakeel Asghar, Deputy Solicitor, Law Department may please be
appointed outside the Law Department 1o conduct the inquiry in the
best interest of justice in accordance with law and rules for the time

being in force.

(MUSTAFA KAMAL)

| DISTRICT ATTORNEY,
| ' | | DISTRICT TANK
No. PU—¥S  pa-x Dated the Tank _/3__ /6 7/2017

Copy forwarded for information to:- _
1. The PS to Secretary Law PAs & HRs, Deptt: KP, Peshawar.
2. The Deputy Secretary Administration, Law Deptt: KP, Peshawar.
3. The Secretary Public Service Commission, KP, Peshawar. '
4. The Deputy Solicitor, Law PAs & HRs Deptt: KP, Peshawar.

(MUSTAFA KAMAL)
DISTRICT ATTORNEY, |
DISTRICT TANK
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GOV'ER\IMENT OF KHYBZER PAKHTUNKHWA -
LAW, PARLIAMENTARY AFFAIRS & -
HUMAN RIGHTS DEPARTMENT -

NO. 50 (G)(LD) 1- 10/2014/1:1:/565 bog -1 [

Dated Peshawar the Sep, 25, 2017 -

To

Mr. Mustafa Kamal,
District Attorney Tank.

Subject:  SHOW CAUSE NOTICE,

I am direc':ted to refer to the subject noted above and fo enclose herewith a

- copy of show cause Notice containing the tentative Major penalty of REMOVAL FROM

SERVICE along with lnquwy report conducted by inquiry committee comprising M¥.

" Javed Anwar (PCS-SG-20) Secretary, Public Service Commission, Khyber
Pakhtunkhwa and Mr. Shakeel Asghar (BS-19) Deputy Solicitor Law ~Depal‘tment

You are directed to submit your reply, if any within seven (07) days or not
~ more then fifteen (15) days of the delivery of this letter, otherwise, it will be presumed
that you hove nothmg to put in your defense and ex-parte action W|!I follow

You are further darected to intimate whether you desire to he heard in
person or otherwise.

uﬁb/ ‘ | | /” ,
hsood : -
ildafé* utiab Ti“e(;ouﬁi ' I (Momin Khan)

vocate Hid | : .
%?si%ici Gar,D.1.Xhan | -Section Officer (nger'al)

- Endst. No. & Date ite Even:
Qopy is forwarded to:-

1. PSto Secretary Law Department,

2. P.Sto Secretary Establishment Peshawar.
3. Master file.

Llnsuedidcr

D:\Mctgor)Pa-1onal flle 0] 567 & others 311!4\1‘19 Nlustafa Kamal.docx
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v ' , SHOW CAUSE NOTiCE .

&

I, Pervez Khattak, Chnef Minister, Khyber Pakhtunkhwa as competent. -
authority, under the Khyber Pakhtunkhwa Government Servants ( Efficiency .
and Discipline) Rules, 2011, do hereby serve you, ‘Mr: Mustafa Kamal, Ex
District Attorney D.1.Khan (Now District Attorney Tank ) as follows.

()] That consequent upon the completion of mquury conducted _
against you by the inquiry Committee and you were given - '
opportumty of hearing ae required under the, rules. : '

(i} On gomg through the fi ndmgslrecommendatnons of the Inqmry
Committee, the material on record and other connected papers
mcludmg your defence before the lnqmry Off' cerICommnttee

2, | am satisfied that you have commctted the following
actsiomissions specified in rute 3 of the said rules: .
() ceased to be efficient ' - ' g 9

(b) guilty of misconduct ' S -
3. - Asa result thereof, |, as competent authonty, have tentatwely decided to

. impose upon you the fullowing penalty under rule 4 of the said rules.

(i) Reynovad Yoo Sevnie
(iv)

4. You are,. therefore, required to. '-:how cause- as to why the
dforesmd penaity siould not'be imposed upon } You and also mtlmate whether
you diésire to be heard inperson. o S e

a 5. If no reply to this nofice is received within seven days or not
more than fifteen days of ils dalivery, it shall presumed-that you have no
detence to put in and in that case an ex-parte action shall be taken against

T o.you.
6. A copy of the findings of the inquiry committee is enclosed,
7" .
- . W - '“r_:, -
(PERVEZ RHATTAK)
W oti A
Ihdayét e ai? ‘?eé‘:ﬁrt CHlEF MINISTER, KHYBER PAKHTUNKHWA/
Advocate righ COMPETENT AUTHORITY

District 3«4,;3 t.Khan

Mr. Mustafa Kamal
Ex-District Attorney D.i.Khan

Now District Attorney Tank
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» OFFICE 'OF THE DISTRICT ATTORNEY,
DISTRICT TANK.
No. __/DA  Dated the Tank / /2017

To,

The Worthy Secretary,
Law Parliamentary Affairs & HRs Department
Khyber Pakhtunkhwa, Peshawar.

Subject: Reply to Show Cause Notice Vide Letter No. SO (G)
(LD) 1-19/2014/PF/26408-11 W/E dated: 25/09/2017.

Respected Sir,

Enclosed please find herewith reply of the undersigned in
connection with the subject captioned above for further necessary action

please.
// ’ .
/
, (DISTRICT ATTORNEY)
- DISTRICT TANK ‘
No./O./{Olé /DA Dated the Tank 25 /./U /2017

Copy Forwarded for Information to:-
1. The Section Officer General, Law Department, KP, Peshawar.
2. The PS to Secretary Establishment, KP, Peshawa /](f

'J?T'f" Arv(le // .“/ -

—/r?/ /
@_)’V’
(DISTRICT ATTORNEY)
DISTRICT TANK

'

Hidaya?!axflehsood
Advocate tigh Court:
District Bar,D.1.Khan




OFFICE OF THE DISTRICT ATTORNEY,

Iy DISTRICT, TANK
NO-&M/DA Dated the Tank X5/ /0/2017

Subject: REPLY TO SHOW CAUSE NOTICE VIDE LETTER NO.SO (G}
(LD) 1-19/2014/PF/26408-11 W/E DATED: 25/09/2017.

Respected Sir,

In response to the show cause notice ] Mr. Mustafa Kamal
(District Attorney, Tank) most respectfully submit as
under:-

1. That the wundersigned being District Attorney is having
unblemished Service Record and having qualified /passed the
Public Service Commission exams twice and have not given any
opportunity to the Law Department to complain against the
undersigned through approximately 18 years of my Service and

* served the department to the best of my efforts and ability.

2. That the inquiry has been conducted by the inquiry committee
through its respected members although the undersigned has
objected over the very constitution of the committee in respect of
its one member namely Shakeel Asghar (the then Deputy
Solicitor, Law Department) being he was legally not authorized to

-~ conduct the inquiry against me a8' it is the violation of the rule
under which the committee has been constituted. In spite of the
objections already mentioned clearly in Para No.,20 of the reply
submitted in connection with statement of allegations /charge
sheet in very clear terms. On this sole ground, the inquiry
proceedings is nullity in the eyes of law.

3. That the Law Department vide its letter No. SO (Lit)/LD/10-23 (1)
Rev/2017/2453-58 W/E dated: 24/01/2017 and copy endorsed to
the office of the undersigned, coupled by the minutes of the meeting
of the scrutiny committee, directed the office of the Deputy
Commissioner, D.I.Khan to approach the office of the undersigned
for submission of application under section 12 (2) CPC. In response
to the letter ibid, the undersigned through- this office letter
requested the Law Department to review the decision whereon the
law department asked the Revenue Department to submit
comments and a copy endorsed to the office of the undersigned.
Therefore, the undersigned was having no other option but to wait
for further directions of the Law Department. On this ground too,
the undersigned have been made a scapegoat without any
act/omission although illegally and against the established rules
and principles of natural justice.

4. That the instant inquiry is the result of misstatement of the then
- dditional Deputy Commissioner, D.I. Khan namely Umar Javid in
fidayht 1"k vihedugust Supreme Court of Pakistan and thus he concealed the
Advoc... Teatefial facts and official record and thus not properly informed
District Bar,Dthearlugust Supreme Court of Pakistan. In the subsequent

proceedings despite of the wrong/false statement of the then

Additional Deputy Commissioner, D.I.Khan the case was not
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) :
properly pursued and unfortunately the undersigned was blamed
without any fault on my part illegally and for the purpose of ulterior

motives and for the burial of all the inquiries conducted in
connection with the loss of the property in question.

. That the Inquiry Committee despite of the objections made in Para

No.20 of the reply (already submitted) conducted the inquiry and
has not mentioned anywhere in the entire proceedings this glaring
fact. On this score as well, the entire proceedings has no weight in

the eyes of law and specifically the KP Efficiency & Discipline Rules,
2011.

. That the Inquiry Committee deviated from the record and

mentioned in the inquiry report that the undersigned has not
attached the relevant judgments of the August Supreme Court of
Pakistan and courts subordinate thereto, although the Committee
admitted all the annexures in its certificate i.e. Annexures with the
reply of the undersigned consisting of one hundred and six (106)
pages. The Inquiry Committee instead of the availability of
judgments skipped the same and thus blamed the undersigned

- without no reason whatsoever. The judgments are very much clear

and if reference is made to the same the entire game of those who

- are involved would come to day light.
. That this office letter dated: 14/03/2017 has never been made part

of the record which is the very base of the instant inquiry and
remarks of the August Supreme Court of Pakistan but just
mentioned in the inquiry proceedings that the undersigned has not
filed the said petition because the Government was not party to the
said suit (Although the suit was filed under section 24 of the
Specific Relief Act and as per section 43 of the Act, ibid, the decree
is not binding upon any person who is not party to a suit}.
Although, the undersigned has mentioned various grounds therein
with the request to review the decision.

. That the Inquiry Officer namely, Shakeel Asghar (the then Deputy

Solicitor, Law Department) has recorded once again the
statement of Rehabilitation Assistant, namely, Athar Wasim,
in the absence of the undersigned and the undersigned has not
been given any information and chance to cross-examine the said
witness. The record provided during the statement by the said
witness has been wrongly interpreted by the Inquiry Committee
because of the fact, that there is no direction from any court,
regarding the issuance of Robakar. The said order of the court is
very much clear and is only for the disposal of the case being the
Decree Holder stated before the court, that Patwari has already
effected/caused mutation in his favor, therefore, he does not want
to pursue the execution petition.

. That the Inquiry Committee has mentioned delay on the part of the

undersigned on the one hand and on the other hand admitted the
delay as justified, by the undersigned. There is no delay on the part
of the undersigned as the undersigned has immediately returned
the letter of the Deputy Commissioner in original with the
directions to provide complete attested record for the filing of the
application under section 12 (2) CPC, 1908 and deputation of a well
conversant officer but of no avail. Although, the inquiry committee
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has skipped the letter and showed the ignorance of the revenue
department/ Deputy Commissioner office in this regard. The
Inquiry  Committee = must have asked the record
keeper/Dispatcher/Receiver of the Deputy Commissioner office to
make known the letter ibid but never bother to do so and thus the
undersigned was blamed without any justification.

10. That on one side, the Inquiry Committee suggested for the
investigation/Inquiry of the case in order to bring to justice all
those who are responsible for the loss of the said property while on
the other hand declared the undersigned guilty which is beyond
the prudent mind and does not appeal to a prudent mind.

11. That the Inquiry Committee has admitted the issuance of
Robakar in the year 2009 (although with wrong interpretation of
the court order mentioned ibid) but the Scrutiny Committee of
which the Inquiry Officer namely, Shakeel Asghar is a member has
issued direction for filing of an application under section 12(2) CPC,
1908 instead of knowing the fact, that limitation period against the
Revenue Department/Deputy Commissioner office would be
counted legally from the date on which the Roabakar has been
issued. On this score as well, when the inquiry officer namely,
Shakeel Asghar (and Being the member of Scrutiny Committee as
well) was well known with the law of limitation issued direction for
filing an application under section 12 (2) CPC, 1908. Thus the
entire proceedings are nullity in the eyes of law besides the stance
of the undersigned has been clearly admitted by the inquiry
committee.

That the Scrutiny Committee of the Law Department has not
even bothered to scrutinize the record of the case properly and with
due care and caution as is well envisaged from the admissions
made by the Inquiry Committee in its report (as the Scrutiny
Committee mentioned only 244 Kanals while in another place 2438
Kanals 9 Marlas) while in fact, the property which has been
transferred is 2441 Kanals and 10 Marlas which the Inquiry
Committee came to know from the reply of the undersigned and the
statement of Patwari Concerned during inquiry proceedings and
before that the scrutiny committee was unaware at all from the
actual record. Therefore, the undersigned has brought the true
facts in the notice of the competent authority and that specifically
in the light the judgment of the August Supreme Court of Pakistan
reported as PLD 2013 SC 195 which is already attached for ready
reference and thus committed no illegal act or omission
whatsoever. .

13. That the Inquiry Committee has declared that as per the
Evacuee Property and Displaced Persons Law Repeal Act, 1975, all
evacuee property stands transferred to the Provincial Government
but Neither the Scrutiny Committee took any notice nor the -
Revenue Department bothered to comply with the directions issued
to the Government by the learned court i.e. the Court of Civil Judge
to the August Supreme Court of Pakistan wherein the subject
matter of the instant case has been declared the property of the
Provincial Government with the directions to take necessary action.
Even the Law Department and Revenue Department did not bother
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to have issued any directions to the Revenue Department to
transfer the evacuee property in the name of the Provincial
Government which is well cleared form the mutation mentioned in
the inquiry report and all the existing revenue record of the district
Dera Ismail Khan. Furthermore, the Law Department till the year
2014 was in practice of appointment of legal advisors for these sort
of cases pertaining to the Central Government which is a clear
proof that the revenue department do not want to transfer the
evacuee property in the name of the Provincial Government besides
its allotment instead of the ban as per the Act, ibid. This glaring
fact is further very much clear from the opinion of the Legal Advisor
available on the Robakar. '

That the Patwari concerned while recording statement before
the Inquiry Committee clearly admitted that the property in
question has been effected/mutated through the issuance of
Robakar and not a court decree. While the Rehabilitation Assistant
stated in his additional statement recorded by inquiry officer on
17/08/2017 that the Robakar has been issued on the court decree.
If for the sake of arguments this stance is accepted (although totally
wrong and false) then why the decree has not been challenged in
the year 2009? This whole story clearly depicts the ulterior motives
of the Revenue Department and the illegality caused by them for
the reasons best known to them and till date no action whatever
has been taken against those who have already been declared
responsible in various inquiries rather the undersigned was
sacrificed for no valid reasons at all. ‘

That the Inquiry Committee has admitted in the inquiry report
that the undersigned has not caused any loss to the government
exchequer but the committee declared that the allegations against
the undersigned stand-proved. This stance of the inquiry committee
is illegal and unjustified “completely. The undersigned has not
caused any loss to the government exchequer rather safeguarded
the interest of the government by bringing the true picture of the
entire game to the notice of the competent authority timely of which
the scrutiny committee has not taken any notice. In such like facts
and circumstances when there is no loss to the government
exchequer due to the undersigned and then declaring the guilt of
the undersigned under rule 4 of the Efficiency and Discipline Rules,
2011 does not appeal to a man of conscience.

That the Inquiry Officer namely, Shakeel Asghar, (the then
Deputy Solicitor, Law Department) (being Member of the Scrutiny
Committee) tried his best to shift the whole burden over the
shoulders of the undersigned without any justification being he
was interested party and was trying his best to save his own skin
at the cost of the undersigned and thus concealed the real picture
from the notice of the competent authority despite of the objections
made by the undersigned regarding his membership of the Inquiry
Committee. The inquiry Report clearly envisage his contradictory
remarks.

That the undersigned is not guilty of misconduct or any other act
and omission but gave a dissenting opinion with the request to
review/reconsider the directions contained in the letter referred
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above and that being in the light of the well-known judgment of
the august Supreme Court of Pakistan reported as PLD 2013 SC
195 Paragraph No. 22 (iii) and in pursuance of the opinion of the
undersigned addressed to the Deputy Solicitor, the Law
Department was reviewing/ reconsidering the directions as is
envisaged from the letters referred above. The Inquiry committee
thus skipped and not complied with the judgment of the August
Supreme Court mentioned ibid in the words “ The decision of the
Scrutiny Committee meeting held on 20/01/2017 in Law
Department being the highest forum at Provincial Government
level, needed immediate implementation to safeguard State
interest and retrieve sate land out of land grabbers mafia
without any argumentation, taking exceptions, reservations,
raising objections or jumping to any other hostile or parallel
conclusion”. The undersigned has only requested to review the
decision of the scrutiny committee on the grounds mentioned in
the letter mentioned ibid .

18. That the Inquiry Officer, namely Shakeel Asghar (the then Deputy
Solicitor, Law Department has played the role of Prosecutor
(although objections have been made by the undersigned) and thus
he has quietly succeeded in his ulterior motives and saved his own
skin by shifting burden over the shoulders of undersigned.

19. That the earlier reply submitted by the undersigned in
response to the statement of allegations (SOA) may be considered
part and parcel of the instant reply.

That being innocent in the instant case and being falsely involved
by overloading with the burden of others and being made a
scapegoat for no reasons at all I definitely want to be heard in

person for the rebuttal of the allegations made in the report leveled
against me.

PRAYER:-

Therefore, in the light of the above facts and circumstances it is
most respectfully prayed that the undersigned may very kindly be
exonerated/ absolved from the allegations being all the allegations are
completely false, illegal and having no truth in the eyes of law, against
the facts and thus baseless and the instant show cause notice may very
kindly be filed without any further proceedings please.

Note: The Relevant record is already attached with the previous
reply. '

(MUSTAFA KAMAL)
DISTRICT ATTORNEY
DISTRICT TANK




| - GOVERNMENT OF KHYBER PAKHTUNKHWA
~- LAW, PARLIAMENTARY AFFAIRS AND HUMAN

, RIGHT'S DEPARTMENT
Da‘ted Peshawar the 22-01-2018

NOTIFICAT?ON

NO.SO(G)/LD/1-19/2014/PF/+: < $ 4y WHEREAS Mr. Mustafa Kamal (BS-19) District
Attorney Tank was proceeded against under the Khyber Pakhtunkhwa Govt: Servants (Effsmency &
Dlscrplrne) r<ules 2011

2. AND WHEREAS, Mr. Javid Anwar, iPCS SG BS -20), Secretary Public Service
Commission Khyber Pakhtunkhwa and IVr Shakeel Asghar, Deputy Solicitor Law Department were. ,
. appointed enquiry officers to conduct | mqurry against the accused offrcer ' )

3. AND WHEREAS the Inquiry offtcers after havrng -examined the charges ewdence on

record and expianatton of the accused officer has submrtted the report.

4, ~ AND WHEREAS, the competent authorlty afforded the opportumty of personal hearmg
o the accused officer on 06-12-2017. - - ‘ : ;
5. NOW, THEREFORE, the Competent Authority, after having considered the _charge's,
evidence on record, the explanation of the accused officer and defense offered by the accused officer
durinc personal hearing and exercising his powers under Rule-14 of Khyber Pakhtunkhwa
Government Servants (Efficiency & Discipline) Rules, 2011 has been pleased to impose major

_penalty of “reduction to the lower pay scale from BS-19 to BS 18" upon Mr. Mustafa Kamal District
* . Altorney Tank with immediate effect” .

i

" 5 | ' SECRETARY o

: Govt: of Khyber Pakhtunkhwa, |
, od R . Law, Parliamentary Affairs and Human
rhdayai lf“"ﬂ:grﬁegggn A - R ' Rights Department ]
Advo(;'-i e i ‘ o : - : |‘
r,D.LKhan : — i
Dtstnct Bar .

Copy forwarded to the: - o

2- District Attorney Tank. w2
3- District Accounts Officer Tank. I
4- PS§ to Chief Secretary Khyber Pakhtunkhwa Peshawar

5- PS to Secretary Establishment Department Khyber Pakhtunkhwa

8- PS to Secretary Law Department Khyber Pakhtunkhwa.
=+ Officer concerned.

8- The Manager, Govt Prnntmg Press, Peshawar -
9- lMasterftle

_ !
1- Principal Secretary to Chief Minister Khyber Pakhtunkhwa Peshawar. . |

<%

. ’ . . : . /)
“\ g - : Upl/// ):;yf
_ : (Mohammad Yasin)
Section Officer (General)

U..n,r. ank

———— e .
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~ GOVERNMENT OF KHYBER PAKHTUNKHWA
LAW. PARLIAMENTARY AFFAIRS & HUMAN RIGHTS
. ' DEPARTMENT T

1

R B - R * Dated: Peshawar the 22.01.2018
. Notification; . =~ o | _‘ ,' ,
. o . |

/D |

I ' ‘ :
/-7 The Competent Authority is pleased to authorized Mr.

No.SO(G)/LD/1-19/2014/PF;
) [
Mustafa Kamal (BS-18) to continue working as District Attorney Tank in his own pay scale with

)

immediate effect till further order in public interest, . -

Secretary to Govt: of Khyber Pakhtunkhwa
Law,Parliamentary Affairs & Human Rights -
L Department

Ends; Even; : ' S 5
Copy Forwarded to:’ A
: SR , .

1. The District Attorney Tank,, - - |

2. The District Accounts Officer, Tank. S

3. The PS to Secretary Law Department.

/1/. Officer concerned.
5. Master file.
. 4,’7 .
oy .
D -;,‘—}-"/// )‘u/‘(
(Muhammad Yasin)
. Section Officer {General)
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- OFFICE OF THE District Attorney

T s

No._ 7S A 3~/ 2272018

The Worthy Sécretary, Law Parliamentary Affairs & Human Rights Department
Khyber Pakhtunkhwa, Peshawar. -

Subject:

EVIEW PETITION AGAINST THE IMPOSITION OF PUNISHMENT OF THE KIND

“REDUCTION TO THE LOWER PAY SCALE FROM BS-19 TO BS-18” IMPOSED VIDE
- NOTIFICATION NO. SO {G)/LD 1-19/2014/PF/2838-45 DATED: 22:01:2018,
RECEIVED VIDE DIARY NO. 09/12 PM DATED: 30/01/2018, BY THE COMPETENT

AUTHORITY, THE SECRETARY LAW, LAW DEPARTMENT, KPK.

1=

Respected Sir, . -

. Please enclosed find here with the subject captioned review petition of the
undersigned for onward submission to the competent authority and further necessary action
please. ’

Higayz( Ullah Mehsood (DISTRICT ATTORNEY TANK)

. t
Advocate High Cou
District Bar,D.LKhan

R




. AW ERURE — H

0
The Appellate Authority, | \l_)
, The Worthy Chief Minister,
Khyber Pakhtunkhwa, Peshawar.

Through: Proper Channel.

Subject: REVIEW PETITION AGAINST THE IMPOSITION
OF PUNISHMENT OF THE KIND “REDUCTION TO
THE LOWER PAY SCALE FROM BS-19 TO BS-
18” IMPOSED _VIDE _NOTIFICATION _NO.
SO(G)/LD/1-19/2014/PF/2838-45 DATED:
22:01:2018, RECEIVED VIDE DIARY NO. 09/12
PM DATED: 30/01/2018, BY THE COMPETENT
AUTHORITY, THE SECRETARY LAW, LAW
DEPARTMENT, KPK.

Memo of representation:
Respected Sir,

I, Mustafa Kamal District Attorney, Tank, (BS-19) has
been aggrieved beyond measure over award of punishment of
the kind Reduction to lower pay scale form BS-19 to BS-18
inflicted on me by the Secretary Law Department, without
observing due process of law and rules made thereunder.

FACTS AND ASSUMPTION OF THE CASE

Brief facts and’ assumption leading to my humble review
petition are as under:-

1. That the petitioner belongs to a respectable family and have a
dignified and integrated status among the family, society,
Bench, the Bar and colleagues.

2. That the petitioner joined Police Department as Prosecuting
Sub-Inspector on 22/04/1999 through Public Service
Commission and successfully completed all the courses and
passed all the exams with credit.

3. That the nomenclature of the petitioner’s post was changed

 from Prosecuting Sub-Inspector to Assistant Public Prosecutor
on 18/02/2002 and thus served in the Prosecution Directorate
under Home and Tribal Affairs Department with no complaint
Jrom any quarter.
4. That on 29/09/2005 the petitioner was again selected as
' Additional Government Pleader, by qualifying the exam
%%&pnducted by the KP Public ,Service Commission and was
;ﬂgayp DG Mehs éo?,séed as Additional Government Pleader in Law Department,
nis;,%ifg;;" Bfi Cgé'i. That based on his untiring services for the cause of
2:Litha llepartment the petitioner was promoted to the Post of
Government Pleader, BS-18 on 31/12/2010.
6. That on 09/08/2012 the post of the petitioner was upgraded
from BS-18 to BS-19 and the petitioner was posted as Senior
Government Pleader (BS-19) and currently the nomenclature of
the post stands changed from that of Senior Government
Pleader to District Attorney. The petitioner is currently serving

»
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in Law Department as District Attorney (BS-19) in District
Tank although presently in BS-18 consequent to the
implementation of the impugned order.

7. That the petitioner has served the Law Department as
District Attorney, in various districts of the province i.e. Dera
Ismail Khan, Lakki, Bannu and Tank with utter satisfaction of
the high ups and with no complaint whatsoever except the
present one although false, baseless and illegal and thus
maintained a decent and outstanding status among the
Government departments, Bench, Bar and colleagues.

8. That the conduct, loyalty to Government cause, competency
and courage exhibited by the petitioner remained above board
during the entire career. The petitioner was rewarded and
awarded numerous commendation certificates besides cash
awards too.

9. That the opinion rendered by the petitioner, which provided

Jor award of the impugned punishment, was purely in good faith
and up to the best of my capability in the best interest of
government. The previous Service record of the petitioner reflects
that during the entire career of 18 years of service there has been
no complaint of even a very meager nature against him and the
petitioner was awarded A-I PERs throughout entire career.
Hence, the sudden imposing of major penalty upon the petitioner
will amount to virtual death of honor and has caused
professional humiliation to the petitioner among the colleagues,
Bench, Bar and the department and extremely detrimental to the
future career of the petitioner.

10. That while serving in the above capacity the petitioner was
served with a charge sheet along with statement of allegations
containing some false and frivolous allegation which was replied
by the appellant with solid proof and denying all the allegations.
(copy of the charge sheet ,statement of allegation and the reply
are annexure A,B & C) The reply may kindly be considered an
integral part of the appeal.

11. That an inquiry committee was constituted whereby Mr
Jjavid ANWAR (PCS BS 20) and Mr Shakeel asghar Deputy
solicitor (Bs 19} law department was nominated inquiry officer.
That the petitioner has objected the constitution of the inquiry
committee to the extent of Mr. ShakeelAsghar, ex-Deputy
Solicitor Law Department, being not legally competent, and
being interested officer (person) in the inquiry of the petitioner.
Therefore, the entire proceedings conducted by such biased
person has no legal footing and thus liable to be reviewed and
set aside.

12.  That a slipshod inquiry was conducted by the inquiry
committee without giving the opportunity of self-defense or
personal hearing to the petitioner and recommended the
petitioner for major penalty. However, the petitioner was never
provided the finding of the inquiry report.



)

13.  That upon the conclusion of the inquiry the petitioner was
served with a show cause notice which was replied by the
petitioner and requested for personal hearing .(copy of the Final
show cause Notice and reply are D,E}

14. That without providing opportunity of personal hearing by
the competent authority the petitioner was awarded punishment
of ‘Reduction to lower pay scale from Bs 19 to Bs 18 vide
impugn Notification No SO(G}/LD/1-9/2014/PF/2838-45 dated
22/01/2018 , which was communicated vide diary No 09/12
PM dated 30/01/2018 (copy of the impugn Notification is
annexed as F)

15. That feeling aggrieved from the impugn Notification the
petitioner now filling the instant petition on the following
grounds.

x.
e

GROUNDS FOR THE REVIEW PETITION

1. That the impugned order is against the law, rules and
facts on the record.

2. That the Secretary Law has passed the impugned order
without proper perusal of the record and thus caused
virtually condemned the petitioner on misconceived
premises.

3. That the very constitution of the inquiry committee
assigned to probe the matter was illegal and in violation
of the rule under which it was required to be constituted.

4. That the petitioner had timely objected the constitution of
the inquiry committee to the extent of Mr. Shakeel
Asghar, ex-Deputy Solicitor, Law Department, being
not legally competent, and being biased towards
petitioner. Therefore, the entire proceedings conducted by
a not very impartial committee has no legal footing and
thus liable to be reviewed and set aside.

5. That the biased attitude of the above named inquiry
officer is very much clear from the review petition
preferred by the then Secretary Law, Mr. Muhammad
Arifin, being the inquiry officer was assigned the task to
submit the review petition in the august Supreme Court of
Pakistan wherein material facts were concealed from the
august Supreme Court of Pakistan.

6. That the inquiry committee has admitted that the
petitioner has not caused any loss of a single penny to the
government exchequer on one hand while on the other
hand the said committee held that the allegations levelled
against the petitioner stood proved which stance does not
appeal to a prudent mind.

7. That while dealing with the case providing basis for
award of impugned punishment the petitioner had
rendered his opinion in the case in good faith and in the
best interest of the government and in consonance with
the judgments of the August Supreme Court of Pakistdn,
titled as PLD 2013 SC 195 which would suffice to
support the opinion as rendered by the petitioner rather it
was bounden duty of the petitioner as per the above case
law.
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8. That the inquiry committee has also admitted the opinion
of the petitioner declaring that the mutations in question
were entered through a robakar and forged sale deed but
in spite of such crystal clear facts the petitioner was made
a scape goat without any fault whatsoever.

9. That the inquiry committee had also suggested a through
_inquiry in the alleged mutations although various inquiries
had been conducted and responsibilities had already
been fixed against those who were involved but no action
whatsoever has been taken against them till date yet
instead, the petition was sacrificed for no wrong at all. On

. this score too, the impugned order is liable to be set aside.

10. That it is pertinent to mention here that the guestioned
mutations clearly reflect that these were entered on the
basis of Robakar in the year 2009 and not through court
decree. Therefore, the impugned order is nullity in the eye
of law yet the true facts have been buried and the land
grabbers were given an opportunity to get undue
advantage.

11. That neither the Scrutiny Committee nor the Revenue
Officers/ officials ever bothered to honour the verdicts of
the learned Civil Judge, learned Additional District Judge,
Honourable High Court and the August Supreme Court of
Pakistan who have given unanimous decisions on this
subject matter (property measuring 2441 Kanals
approximately) and thus falsely and illegally pretended to
have given effect to the ex-parte decree of the learned civil
Judge, in another case although the government was not
party to the said case and even no direction were issue to
Government for its execution. ,

12. That the opinion render was in shape of
request/information to review the order and the
department also took action by calling comments from the
concerned department in light of the review application.
Hence the petitioner has got no option except to wait for
further order when cognizance was taken.

13. That the petitioner has been condemned unheard as no
opportunity of personal hearing has been provided by the
competent authority further the competent authority
cannot delegate power of personal hearing to any other
official.

14. That the petitioner has not been provided right of fair
trial as guaranteed by article 10-A of the Constitution of
Islamic Republic of Pakistan 1973.

15. That the petitioner has been made escape goat as the
real culprit has been set free without facing any
proceedings hence the petitioner has been subjected to
discrimination.

16. That the inquiry as well as other proceedings has not
been carried out as per E & D Rules 2011 hence the
impugn order is illegal

17. That the impugn order is against FR 29 as no specific
period has been provided in the impugn order and only on
this score too the impugn order is liable to be set-aside.




X

18, That the petitioners rely upon on the record a_lready
attached with the previous replies rendered in
consequence of departmental proceedings besides the =
grounds set up in this petition. |

PRAYER:- |

On acceptance of .the instant Review Petition it is.
earnestly and very humbly requested of your good self to very
kindly set aside the impugned order/Notification No.
SO(G)/LD/1-19/2014/PF/2838-45 _ dated: 22/01/2018
whereby major penalty of “Reduction to lower Pay Scale from
BS-19 to BS-18” has been imposed upon the petitioner and to
re-instate/restore - the petitioner to his original / former
position with all allowances and back benefits and to
exonerate the petitioner from the baseless, false, illegal and
Jfrivolous allegations charged against the petitioner.

Dated: /X s 04 /2018

(MUSTAFA KAMAL)
DISTRICT
" ATTORNEY
DISTRICT TANK
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GOVERNMENT OF KHYBt:R PAKHTUNKHWA
LAW, PARLIAMENTARY AFFAIRS AND HUMAN

RIGHTS DEPARTMENT
Dated Peshawar the 07.06.2018

. NOTIFICATION

NO.SO(G)Y/LD/1-19/2014/PE/ 2.\1\77'—8(; WHEREAS Mr. Mustafa Kamal District Attorney BS-19
Tank was proceeded against under the Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline)

Rules, 201 1;ancll

2. WHEREAS, an inquiry comniittee was constituted wherein Mr. Javed Anwar, (PCS SG BS-
20) Secreta. v Public Service Commission Khyber Pakhtunkhwa and Mr. Shakeel Asghar, Deputy Solicitor

Law Department were appointed as enquiry officers to conduct mquuy against the accused officer; and

3. WHEREAS, the Inquiry committee after having examined the charges, evidence on record

and explanation of the accused officer submitted report; and

- 4. ' WHEREAS, the competent authority accorded the opportunity of personal hearing 1o the

accused officer; and

5. WHEREAS, the Competent Authority, after having considered thie charges, evidence on
record, the oxplanation of the accused officer and defense offered by the accused officer during personal
hearing and exercising his powers under Rule-14 of Khyber Pakhtunkhwa Government Servants (Efficiency &
Discipline) Rules, 2011 was pleased to impose penalty of ° Reductlon to lower scale (BS-18)” upon Mr. Mustafa
Kamal District Attorney Tank with immediate effect, which was notified vide notification of even number dated
22-01-2018; and ' .
6. : WHFREAS Mr. Mustafa Kamal District Attorney (BS-18) Tank submitted review petition
under Rules 17 of Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules, 2011; egnd

7. . THEREFORE, The Competent Authority after having considered the review petition of the
olficer and exercising his power under Rule-17(2)(b) of Khyber Pakhtunkhwa Government Servants {Efficiency
& Discipline) Rules,2011, has been pleased to reduce penalty of “Reduction to the lower pay scale from BS-19

to BS18” in to withholding of two annual increments for two years.

S WA soOd Chief Secretary
J“gh urt Khyber Pakhitunkhwa,

pistrict Bc@pp\t R Ned to the: -
{- Principal Secretary to ChlefMquc, Khyber Pakhtunkhwa Peshawar.

! /2- District Attorney Tank.
3- Disu;ct Accounts Officer Tank.

/ 4- PS5 to Chief Secretary Khyber Pakhtunkhwa, Peshawar.

5- - PS to Secretary Establishment Department Khyber Pakhtunkhwa.

6- PS to Secretary Law Department Khyber Pakhtunkhwa.

7. Officer concerned. ' ' A

8- The Manager, Govt Printing Press, Peshawar. : I

9. Master file. a ’,' ) well
, (Mohammad Yasin)

/‘ R e T Section Officer (General})
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N‘O AN AAD o ——

Qivit judge [Lipdued, i
Dﬁxdl sgEail had

of the plaintifis

dateqd 28,

IN 05 COURD OF MUHEM AD ARTY EHAY, COVIL June < X%, e .

DERs LS .AIJ ,’,::m\

...._..,

SUiL [0.54 4/ of 1huE, . :f&/
Suit ®We.¥0 /1 a8 pmue. o A § /.
N
pafedar she  Yersug Qovi 0l HWEP eta,
Aziz Jen 6lc Versus Gove;of HWPp etc. .
N
Date ol Suuentitbion ews vey o g?__._t?q ’5'9.‘?5:2_“ "",-,7,:\_“__, -

~

21.5,1992

et e sssscevaes OH.06,2005

-
{-
=
=i
T
&

TOR TECLARATION,

JU DEMES T .
U Dl T

The Livet: it was instituted on 25.%. 1982 while
. ‘ E
the other suit titled Muhamnad pziz dan V/g govh sof ;
HWEP was ingbituted on 21.9.1982, The pa:rties- made
\
theisp appearance , both the euits were congolidabed
on 3.1, 1968 vide ordegr qheet No.50 in ouit oo 456
Tit led Dofad e Versig Govi:of HWEFP of 1986, The
- . “ .
actg in brief of. botn the Caeee are ag follows._
‘ o -

A nt

i

Tt plaintiff Dafedar etc are seeking a

\decalator,y Wit to the infect that -thefsui.t land

s:.tuated at Mozs Mandara megduring 592 Kanals, the

detail of which hege been ziven in the title of the

plaint, wad alloted Yo the predece. ggor..in.intere st

Dafador etc vide RL_TT Np. 1=
121970« The plyintiffe ¢laimed to he

the lawful owaers and in posw seion oi bhe wsui |




- on 2202, 1986 vide order sheet pyo.35 dated

The plaintiffs alls ged thal the gnid letter

L {a Y S “‘ :’2‘}}3{1
2
3
- 2 @
an
11}\‘,‘"
land, Which was alleged ly anct ioned by t hﬁ- ’{ neir

Rehabilitation pe pa;z‘tment / ’defend ant No.fv"

It was alleged that the said euction was .

illegal,void and ineffective upon the rights o

ol the plaintiffs, The plaintiffe requesgted to

cancel the gmid aaction.. ay detendant No.B .

hasg got no concern with the guit land through

tre alleped spncation., Phe plaintififsg are

8eking declstelios sy

A

alongwith perpetual
lnjunctioh ngeinsl-the defond anbe s i gliernative
they. are - geeking poagevaion of the au it lang

O P R S I QUYL T
agaLh g the Jdefornd anta,

The Gonc wlidaied suit Wo.17/1 of 1982

in which the aumended ple Lﬂt wad “"bmltted . ks

-4

€2.24 1986 and the.plaintiffa spiy jan ste 4re

N

[0

seeking declaration to the eftfect that the

order paserd by Hefendaat No.4 bearing No.481/PB

dt:5.8. 1982 vide which dif :Cere ga#;;;mu't ’8t-i o‘hgi

mentiomsd in the title of the euit vere recalled

loe 48B14/V8 db:5.8, 7982 was formed, fictit ious

‘f!
and withont authority -p¢ ihe concerned Qffi

ard liable to cancellgbion, Tre plaint{ife

also @hallanged the al lotment of 592 Kanalsg
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o 30

lard %o defendant No.11 to 13 end tie enquu‘y T Pt '“’511’ R

i

"4
submitted by defendant Wo.5 in this rega;rd, ; gl‘hg_.*-

, - -

plaint iffs claimed that they are the bonel ide ' BE

. , il

— purchgeer through an 0B84 sanetion: and bheir righte D

¢

heve been gefe_guagrded under geetion 41 of the
TPranefer of Property act. The revenue record O o
Ghallengeld .by them are ligbX to be corrected. The

pleint iffs 8re alac seeking perpetual injunction

in their maih suit, Fdllowing consplidated igwues
were framed in both The Caged..

OWNLIDATE T Lo h g,

1e et tl plaintiffe have o canse of action &

do Loy o .
hwther 1
Lcaung.abandl 9

L \:mw s ohhe enit lw competant in it g pregent fornm
3¢ Whethor the ¢ib is bad én sccount of miu_joinder
; of necesgary parties and multiferiousnesy of
‘ Canegeg of action ?
4, S Whetter the suil iw Lad for non.joinder ol -
: T necegs g,Ly parties ? S " .j
Se Whethey the euit is w.i.LEm t.l.me ?
M A A A8 RN "":'r'i/%'ﬂ . A . o . .
Givil Jud tpe ilipdedl '*h"““““’-x f‘v":Wh"ﬂ“"“ e plaim: iffg are estoppelido gue 2
pﬁid IJL‘““ abhﬂn . ' :
! 7. wmeitler this Court hag got jurisdiction 'to try
oo ot tm pre gent suite }
o Be '.Whether the sul’s ig properly valued for the
Ve IR purpoge of Court fee ?
, _ 9. Whethe r tle anit land was allo’cted to Munahl c‘/o IR
, o ' ‘Bahadar, the predecesgsor.in-interest of the |
| o oo plaintiffg, vide R.L.TI. NWo.35 dated 28412.1970 .
: : _ ard afl such the plaintiffg are owners in poseess. i |}
4 o ‘ S . - -lon of the suit land and the deféndants have got | I'j
: * no conce~n with ikcand the anctiorm of it in- i | b

favour ol phmad Jan deidt ie illegal, void and .
inellfective agginst the righte of t he p'Laintifi’.@-.?. :

Whethe » the amended plaint of Mohsumad pzls Jan
etc, ig not in accoxdagnce with the permisgion
aranted fox The purpoge of amenurzm nt and new
pointa have been introduced in the game, if w0,
ite gfiect 7 : - -

O
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1de Whether the aiit pro psrt y was allotted to.Wohamnmad\Azi25 xmaﬂ—_
etc, on %tne bgeis. ol “heir Lisghest bid in open auc\"rfé'nm ;
ard the. eubeequent caubellatlon pf auit pro pert y LG ,‘.nel‘r.»
names and itse re*allotment igs wrong, illegsl, it :Jo, 6 Ty ’
effect ? . =

e g Arm——

12s -Whether suilt propsrty ot and already allotted and WMo hanmed
Jan hag managed ite asnction colgqsweiy by taeking benef it :
of hig post and amlse no payment wes made by Mohammad Azlz M
Jan etc, for the suilproperty under anction ak'd the allot.. oo
ment on the basie ol said mutation was rightly ¢ ancelled :
o8 & reealt of emqiiry etc, if €0, it g effect 7

13« Whether enquiry conducted by }'iohammed Aanin khatt ek A.C,
- was lmpartlal in aocordance with the ruleps keeping in
v.Lew t he p:mnc. Lplaa of encu lt,y ard jugtice,

4., Whether no coni :.rmatwn/ailotn.nt ol any land in favour
of Munshi Cleimant could be ordered after 30.6,7% according
to gettlement sohems NWo.IT of 1976 and the documents '
reg: claim of Monshi received in Rehab: of flce Do ToKhean
are not eenuine, 1i sp, ite evvect ?

15 o Jbet}“s:r orderg of tie defend ants wg-cancellatxon of the
mut ations, mentionéd in D.C.DIKhants letter wo. 481/PB dt'
5.8.82, pagsed by the defendente on the bagsie of emqiiry
conducted by Molhammad smin Khattel 4.C,/were:in accordance .
with law, mules arsd Lhe. procedy re pxuv:.dcd tor the purpowe
and were within thair legal competancy ior the parpose, CEa

‘ Ji not, its effect ? o

16, Wnﬂther thees cancellglion ordsrs of the mutation were ada-
“singt the law, ruley and vprocedure provided for ke purpoe
and were. beyond jurisdiciion pf thd detdte:; and ar® not
vinding upon Me pAzlz etc, if so, ite effect 2

17. Which of the pa,rt jeg ig entitled to the decise as prayed fow

Y

18+ Relief, E
- During the course ol proceedinge the

aq‘.gnst Righ Court cited both the casés in the

‘llqt ot target ceses and dirfaétsiima wre made
) IR .~ to the Céurt to expenditiously dispose of ‘the

;. Gased, hence moetly day to day hearing was

conducted, Tie parties aubmitted evidence

in support of their regpective centention and

sfter the clowe of evidence the argumentsg of
ATTES'-FED both the conneel as well as partics heards My E i

igsunes. wige I Ldlm“ upon thege iggues 1y a9




/{J o s el | [ I'I,.(\i‘iﬂ». N
IA : |

& : E)—ll'b s £ l“'\,
/“L - B AT ol 1982 %
.)‘.«j . h
“ '
3 o Da
- Tsaie Nooi, ° . :
TN S N 2r & 11 Thege 1iggues are inters sTAkedy
®noe dieusesd joinbly, 4
In the piveb . sult titled Dafadar Versuu )
T Govit: ot NWFP the plainbife a-nt‘ﬁmely pat ad ar, Muhammad
Yéeeem or ghablr phmad did not appear in pe2rdon., They
abpeared through Hﬁs‘aain Bakheh the alleged attorne %
b : ) . . _.
‘ In RL_TT casece mQL‘-!t-%l'-;'y:' the plaintiffe do not ap pear
and it ig the importent point which cieates malaf ide
-  on the part of ke plaintiffs. In thevconnected
i 12(2) C¥C agpplication the counsel for pziz Jan
eubmitfed degth certificate of Yassen (Plaintiff No.2
: 1n tte preaerﬂ: guit) and hid date of dea‘bh wag :
24 111984 vide hie degbh certificgte Ex.AW 7/2 ( in
« | ‘ the 12(2) CPC -applict‘-ltioﬂ).. Acccrcling._ to the
coungel for the plaintildy plaintiff Nou.1 & 3 are
alive but tle2y never a'ppé gred im the pre wnt case .
The' attornc for the plaintiff name ly Muesain Balitheh
dled duri ng the course of proceeding but neither
the ligb ol B gal heire of I dscegsed Muhemmad
Yaseen was submitted nor any otrer power oi attorney

wasg submitied alter the dazth of Hugsain Ba}fhsh.

The counsel Tor tThe plg H‘ibjlfd raplarly appeagred.

Wltl’l & p(dllaon ﬁai,h':: L‘)T Wit h&]’ll‘ ad Ratnzen S/O 1‘1“'&@&113
STAAD AT“F mm
Cine, ;-~_~.n,uu:: seasisterat Bakhsh who never drew the attentior of the Court

towards these pajor latunag nor gubmit ted wny Lragh

power \of sttorne v drethe Lligh of legal heirs of

A\ 1




L pn?
4 .6.
N
deceased Maksmmad vasge en, The rec.o rd mveu“u that

‘-r\ ;,v‘ !

my predecessor  opn 4.3,2000 vide order gheet 10,162

directed the coungel foy the plaintiffa to produce

£ ‘1: pla'ilnt .if.ii in pereon and on 27.3.2000 ilagt
opportunity was given vide orcl ar gheet No. 16J to
Pproduce tle 'plainn .i:fis alongwith .orig:in’a.l power
gfl attorn@y.‘. The plaint iife,avr)ided‘ the mendatory
direction of the Couxt gnd in orﬂgr ’Gp div-ert t he
at tent ibn, pf the Court an application fox'-:.:n}aking
Gerte;in persons ae neécegysry party .in the suit wpg
gubmit ted on 19.4.2000,1in the Lipght of % .h,z:ﬂ:; ord ar

. . - the caw wag fn:eq fow the pervsonal appe arsnce of

o

plaiatiife/their legal heirs alonewith origingl

. record including the power ‘oflat‘torm?ay, RL-IT ete,

Oh 4.6.'206.': while rejecting the Aapplficati"on for‘ Bt

i

citting Abdul Karim alc ag necessar party in the

‘ - S S : éa lamn of deiendants‘v anot her opportumty wag alsao

given vide order eheet §o0,206 dt:5.6.2003 to. 1

produce the plaint iffe/t'he.ir legal heire in person ' -l

: MOMATSAD ARIFRYAN o : A :
P Civil Ju_,“

inspite of thal tk plaintiffe or their legal heirs E

PRSI S } '3:'“;6:3“

c - o did not apps er before 'i:hﬁl’ Cﬂurﬁ, neither the origingl
. L " nor
‘« o ' ATTESTER Power of Attornc: y,/Concerned RL.TT produeed before

the Court and *Qua th» plaivt iffe feileq to appe gy

’)/ \’\“
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 has got

‘before the Conrt in

app@. sred,

power ol

‘dates

-Robkar

o were

.
o s

Morepver, the Gopterned
gtborne y way not

The

RL.YT ox bhe

braodoced “bofpre ’(2116:-

buLL

ra¢oxd Lurther 1eveals ‘t; h ab the sgtslzment
0of Mgealn Bakhah recorded mu PWe4 on dif ferent

and he himss 1l admitted that the  eaid RL_TT

regarding 59¢ Kanals Shumara No. 35 was not conf irmed

by the concerned pevsistan wmmigglonexr/beputy
o ) _

Settlement Commissioner,

Gontexned HPH on 28.726197

d. Cl Jl_"}:i'.a?‘w“ 2/3 Was

rssistant Settlement Commigsioner.

i
L

No. or concerred RL.IT. Moreéover the

B ) . o . [ . ' . . : 3 .
- Muhgmmad- Ramzen is written at the endl

A \ ]

0 and 01.017.

no value in the eyes of. lgw.

The photocopy of RL_IT

X PW.2/2 reve als that the propoeal wag made by the

1977 but the

H

sot conlirmed by the soncernasd

do thigodged

Likewise the

-E;;.PW.EZM does. rot ment ioned ”@he Shumara

"

nam ! Patwari

of coneerned

Robka,r -end the signature .,waa--n@&q by ﬂomeot ’!her‘.

person namely Ghulem sarmed and this {iocumeht

it 9e 1t ‘hw ipgt it's value:

g. ¢l J..n..xfl W, G988 ig C:

on this clgim, pccording to Ex,PW

unit s

in the eyc o of law.

S0

t*cnl'pnd» 1415 unlm alloted -

. 2/D_4 9,269 units

cpllgtbediy Is*Iamzolati while remgining 1146

we e tr:ansfﬂrred in ’Vlahl Tibha and proper

’v’\\%\ <

R

T




L4
A bF
Cor Y R e
i AR
' .
&.}‘(an

R

. PJ‘;uA ‘5/’;151-\-
P G

: De.uhmh

{
- .
b }

2 Y

k¢

ISR D "}’AN

- i .
L .‘ﬁ;gi\z’tcrate

olid i

\9 o
kY
08& é %
. R i
allotment was made in Mahi Tibba . Thag the « ™~
. " L . ) . o iﬂ. gt
¢laim of Munehi regarding 1415 unite wee sgtiefied. «‘ig
. : ) : . |
: s . i
in Mengoleti' as well ag Mahi-Tibba. Munshi. S/0 Pl
Bahadar kad no remainisg unite in his o laim, 90
Mungnl or hi¢ legal heiry never appearsd ot DIKhan
in the procesdiny of theic gnit rather the
alleged attorney deceased Hiwsain. Rgkhah. pursued
hig Gase with his ulferiorimotive 4, Tie  fee D
Bahaliyat - was aleo not deposited om the concerned |
RL-IT B z.PW.2/2, 'D;zring;the_dour'se of hig chief_ :
: ]
exgmingtion thfa at torney m saam Bakhah made an 0
|
tndb o '
ofter,/ e Ll d. it fe are ready to purchgee the sl
O
. L . pald !
guit laendiwgb:a price of ;tour ‘tlmes blaa.er' thaw that /.,
. S
o
by defeslart Woo1 to the Jotate meening. tho- ahyea g b
that the plairmifie az:é not sure gbout their ' !
alleged cwmer.ghip o¢ the @it land,
In"theoe circumetamces dn wit titled
- : E , |
~ Defadar V/S Govi: of NWFP, the, plaintiifis ‘have ;
b
' I3
got no cauee; of actlon or - locus atanfli. All the s
z.ssuea decided accordmgly.‘ : T : b
o fvr as the other ault tlt'led Aziz Jan :;1]

V/$ t}_ovt; ol NWPP i.s Gon_c.ermd the digpogal of
the un.allotted evacuce lgid ig r.{ovexjnec'i by.
scheme_IT framed ander the Evacuee property
and Dieplaced persons Law ( Rep‘eal)' Act; .1_975,»

Sib.Para 1 of Para.2 of Chapter.TIiof the apid

1



the exbent of subeiabence ho Jding.

plgintifte, the tpansierres

s;:heme atpreqsqi.\] 'Laya a

anc un_allotta hural Bv

be pffer

in sctuediy Cult,w tms;,

% éqwt g aballs
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e,
o
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53/ X
. A
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ac. e

owh that in the £ iy at pl
acuee Ae.r:.c-ultrual Land ehall

ed to bLe lapd I gs henanlss who hav,e be en

po® sessmn thereol upto
Tn this ¢ase
sre not the eitting

ccording to gection T (VIEL)

of the @aid law tre plaint ifte tailed o deposll

Cthe 1/4th/es

MOTIARS A ATIT RHAN -
vl Juiae T Y0 ‘
Jniige » wiagisterste
Dera Lo Hhap

conce rned pselet
p‘.Lain't;'i.z’.ia Bave depopgited 25

i iun, BoNeY within 3 days
pgeletant Oomalselonel,

}wae not depqei’sed within 15 days ad

runder Parag 8, 9,

‘P he .gc heme .

\A“c'tormey for the plai

of tig Lid momRy
en earns gb mone y in (.ash with the

4% Commiggioper. WoX t ke

29 4 amonnt of tie

g with the Co sncerneéd
yempining 5 % amouith

required /

10,. and j'[ ot ‘Chapter Vli ol

. fgot the plaintiffw. we'oa not .
Azi.z.Ja,n' the Q}E;sneral

ntiff was a ateno/typ&at

qu alified persons’ aball.

S !
mmieaioner BI!Khan who

’ {
a Govid ervent. Under

thh tlae then Asalet ant Co

mig.used hig gt abug ase

Settion 164 (23 uf the Wesgl pakighen Land Revenue

act 1967 the Opllzctor  us

powers end call fox the recprd of any cage pe nding

" petiore or dispose ol by mxy'aib..ordin.a'te Revenueg

gifticer. In

~\‘

N

fhe- present snit the un lewful orders

1w



- ) - . ‘.105

pauged by the then raul gh ant

ptt lement Cominles iopner wWeme piAl
" fgoe ol this orders, (he batlc paobich was Y
. i ~'§ *

.

:.lle.a&l and unlawiul gnu the plaint iffs ial.!.ed : Vel

’ R PR !
©owith b 'Eiﬁi
‘to comply /the requ:.remeawoi ‘auction*z therefore, :

‘ ssueeﬁm. ‘iec.lded azaamqt the plaint if £9. IR

ITegue No.2

poth the euits of the plaintiftfe ave not ' ;i}‘

competant in- its present shape as e firet auit o
; -u b ' ‘
pafadar V/g Coviaol NUEP 19 besed tipon fales; =
fictitions end bogns  Ru TR, W {thaeyr the plaintilfg -
gppeared 1n persvi nol produt ad nriginal recoxd '
) before the purt, iuupite ol (1@ ¢ isal diveations ‘y
of the Court nor Munpshi the basic gwier /¢ laimant b
i of ,the-‘ gnit land wa‘a: igwful ownér/allottes, hilse : -
. Lot ’ R
cla:im ig based on .ﬂabrlcatlon. ‘The senled V_Ietter _ Do
5 “ Cd
. No.fE)I:G)R 22 4t :3.1.2003 rec.e:.ved from ’che Dcputy ¢
el i' Distrlct of iicer, Tehﬂll Ahmad Poor Eaet in ;caee
. i % i
i e : '
’ ; : | % tit led Abdul Karlm v/s Huseam Bakhe al ge
N L P . l
I SN i : o
j R spgeklng. The upitse to the cla:.mant namel% munehl
|‘ f . * : . . ‘ R X i

s/o B ahad ar heve WEen gatisfied in Moza Mangloti

and Mehi.Tibka and the gid yunshi had no remaini

lll

unitve, siterefore, his olalm b BiXhan

i

METIAT TR ARIT AR forged,one, 5o for a3 the Sguotion i the Gone
jPlVI! A I S

3 S i e g ‘%
AL LTS Lalkn

...«.g.an.x ntr

dated Gage ie concerned the Govi: pag gobt the 1. g

-powers to recall any anlawinl  aad gny ille gal ;




«11e

‘anction . order and when growy irregularity
by the concerne'd officer gd two.enquiries were

conducted againet thoese orders and im both enquiries

it wae recommended that muction: in favour of
plaint i1fs were illeopl and -unlewful, therefore, i

in the light ot thow enquiry reporte z9 well gu

;Q

the entire evidence produced before the Courd ,both

tke suits are incompetant in their present fo ™M,

Tdaue Wo,3 & 4

Teswe Hood & 4 are diseugeed jointly. In

the guit divled pafndar v/5 tgovh: of WD the

plaintifle L5104 Lo ¢ite pulammad Aniz Jan, .
B T
MubianmGd gazed Jean, Met:Melook zadi, Jan Mubarak

2ltan , Hajl Gm lon. gaeim (deceszsed) the plaintiffs

: ¢ Woei %o & in the cage of Muhemmad pziz|Jan V/@ |
L S _ ' - | . .
© . govt: -of NWFP, while in the connmected Cawe ’
, .

;L S . ' Muhammad

b deiend antNo.S/ amin Khatak was only an ‘enquir
I ?Eg\@;f tlcer havingino concers.with bhe 'g'rfa;;t ot
i O S A M B
! Lo | ianc at'iom but hé wae cited:: gg defend antNon 5.
g oo R

Th&?.ﬂ‘ciuiries G x,PW, 2/‘5.;:30 and Fx.PW.2/31 were

X PICt iy o e oy P £ :v
Condidted by Mulizrmad Amin Rhatak H Lhen ygaty . :
Commlggloner Tank  while srelher enquiry mport

AL ' :

i . . o
" . MOFAMMAD ARIT KHAN which is Ex.PW.2/D- 65 conducted by M®e.:Khalida

Civil Jus w5l Riagisterate . r.

ST L Yousal the then Deputy scretary.I. The first

énguiry officer wae cited as nececeary party by ’



l'
t

it

t,
L
-
‘
r 0
: ;
' ]
1 ! :
{ .
¢ 4
t
i
X
4
{
- . i
b i ;
. § : ! !
B I B f
1 b . '
SR S f f
o s i
T -t
LS B T : '
B S B Y - HEN
N R A N ]
ot Ra i oo
' ¢ - ) I
. ; o ) g
i : o ! -
: o .
[N

[

fn':‘" K‘XAN

VIOILA ™ ; T.H\Jﬁ"”‘"

againgt the pleint if {, _ . : ::

~Tesue N0.6

. . “ . . I
,not G ame to the Couxt wu:h clagn hande. The . ‘

-f.mtlt J.oue:, having no torde 1n the eyed of

plaint if_i ..Aziz Jen in his ¢ a9e bt the @econd -7 %

enquiry oificgver was not cited gag necgaeary party

DYy the waid iplaintifﬁ Lin hig pleint. Hence

both the suif'a. are bed on atcount of mig_joinder
: )

of necescsary partles and non-joinder of necessary

rarties. 1The plaintiff pziz Jan not on ly challf-‘mz d

: : |
te cancellation of aubtion . throngh letter No.481/7P8. ]

dt:5.8.1982 . but in one andthe gsingle guit he ig

r
. " . f
s3eking relief againet Munshi §/o Bahadar defe ndant E
o ~ d
Fo.11 to 13 rezarding “Shumarsa No.35 RL.IT of |
4 |

Moz& Mehidra. At tle gam time he /e eking gecority

teder Sesiing 49 pf the analaer ol Property Act

alonewith rpsiaal in Junetion ete ip his plgint

which is ip real wirne the moltif aricn gnegg of

Canets of aclion, Both the Lowes are decided

Tseue [o,.5 . : '

‘J‘hla ilggue was not preesed at the bar

‘hence dec:.ded in fabour of plamtl:ffa

T he plaln'bz.f ie m both 'hhe sulte did

J

‘mala;ﬁ ide of . Dafadar' ha9 been discu ssed in de_t ail

in the shove lggue a, hig oru;mal RL_TT was fo:rsred

L

The plaintiffe themse Ives did not appe ,\fo
. &
the Court in parson nor produced the origina qﬂ,'\ K
A ?’ "‘:I';
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faminer

record tatore the Court 1

+ 1. '36

~opportunities given to him. Whilﬁ in tie

(519 n:z‘.u'cati_t‘i aoe t-he malat ide of ARly Jau égm

not be ignored from the fact 'flzat hé Was
g:)t,a bongt ide }_bid@el’:‘ in the bidding proceeding.
He iailed to depoett depo éii: the -faa‘)cfnest

money a¢ we il as 25 % of the ‘remaining anmount

well within tim. The suotion. was conducted

on 13.‘;.1:‘(( and ahm&ad Jan depouited tle entlxe

_amnou ot Bt e 3e 1973 thronsh Challan 8 x.I’W 2 / 14

in Gisme viplation of bidd pro ceedings. Li kewi g2

on 25, 12. 1976 the plain t3ffe purchesed the
auit lend @t Mo ze Handan ané depueited only

Re.570/- oo 40141977, Moreover Ghe e malaing

amo unt wael aleo de poe:.ted in clear violation

o:f ‘the bld proceedxnp, *havmg complete malaf. ide

A

' mn,thé pa,r:t of the p‘la.ini; i1fg., In tke se circum.
_stences both the plaintiffe are éetopped to

gue by-their own conduct and malé.i:’. ide,
" L |

Iaeu» NoeT & B

Both these iggues are not reged at

. \
the bar hence decided in favouz' of the plaintifie.
\

1aam. Ko.30.

Tn the case tit led'Aziz Jan V/S
" govt . of NWFP prder-sheet Yo. 34 db:16.1.1986

revesle that the plaintift was admitted to

.
AN
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AMMIAYD ARIE KHAN
SO SR I\.,auw*crarr
D.m Lo ul

plaint and thuu o le anty vinlatd g lhe prders of

_bu:’c tiey re lied upon the ein #ie amended plaint v;hicih L

is againgt the law. Tesue is decid ed . aa:ai;'dat the -
, , !
i}

" Igaue. No. 12

:&bove Ba&ucally Aziz Jan wag net qualiiied for

and -pisplaeced pevsons Law (Repeal) ach, 197%. w@b.

H1ssain Bakhsh ata' Loy &1

party in the Go lum“ pf ¢

2
]

Azlz Jan @tc were Lound to rewbrict their amended A '
plaint only %o the contents of their said application
The plaintiffs in violat ion ol the Court order
dt:16. 1. 1981 gubmitted the sgmended plaint on

o

o - . o o Dﬁ ﬂl!
22.2,1986 vide ordsr sheet yo. (38 in clegr violation/ fﬁﬁ
) 9 - o 3

i PRt
the permiegion wgrant ed I o them by the Court. i
|
‘The plaird iff sarrated new facts i |
The j MEALL garrated new facts in-his amend ed |
. . ' R T

il Cownrt,

il gt

¢ howad. by

dobmit ¢ parate it for #aoh and évery fact

3
.
'

!

O "

plaintifsf s,

r

H
)
.4 4
L . . . . ta

! . ! [

Isnue No.‘i? has bean part ly dlsou;aqed

‘

S
Ve

a,
te auetidn.: p:mc eding. e wae not/ land less

tenant. His basic qualiticabion wes agelinglt the

law , wheme oFT7 frased nnd ar the wvasaee pug pert y

Para- 1 of Pare-2 ol Chapter_11 of the said goheme P
. i
Saa] b - 3 Pe
Basically munehl g/o Bahadar waa the alle ped allotteo :
. . ]
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Pos solerate
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madl ;&3?

M(}i"\ A

H (‘1-,1\ jny l;‘
i Do, 1

and ¢pllug ion,.

;@size;l\]o. 13 g

Tbe report recewved on the. back of the 'same ig

ﬂ’- ﬁ{;‘r\w. ’ifx 1,
/‘-.-N"«

4 ‘}5?

ab that time and the brevert y wes already

Yo Bim thoush his allotment was later op tougd

illegal, but at that tine when the wanction ‘wag made

thé anit l;and was nut hgauy available for mctlon

and pziz Jen mdla*’lcﬁ- v managed his guction colludively

©

by teking benetity of hig po'slt g,

. thie. |
Conductied in/fregard,

Two enquirdes ware

Poth the snguiried:were. decided = 5

4 it ey

againet tle plaintiffs end

it wao found that tme

entire anction Proceeding

was ;bageeéd on frand
‘ . .

Aziz Jan (plaintii‘.f) failed tp

[l

Pay the earrest money and iwe iremaining

Angtaglment . o

T
£
3
I
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-
<
-
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C NoLA hag wighb Ly mance Lled

sChlon in the light of & thar No.481/P8 dated

50801982, asrwell gu in bhe light of two enquiries
. : }

iR
|
Igsue is

’4

conducted by two responslble off:.cers.

declded againgt ?np plalnt iffg, ‘

i
4

The en u:.ry conduc’ced b de*endent No.
q Y
‘Bpd :

wae impertial/in actorxdame wiﬁh t he rulea.a K'ezepih-g

in view the principie of cquity and justice the

wrthy enquiry of §icep Summonad giithe concerned

persons to abpear before Him. ~,,‘(:C( {X X';XX‘”{XXX T

Summnong 1aued bu X plaintifid No.3 Ahmad Jan

Ex.Pw.a/D 10 was'duly glgned by the enquin offia

! - l
.

[ B T N
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o : o estonlshln Az:u; Jan, Naa baﬂwally ’she °’ceno $ S
l - ’, o ‘1 <
: pypiet of the- ‘rhen psmsfha.n‘s Commiealoner DI Khan

and ahmad Jer wasw hig brot hen. '“J}h.e. report ol

Tymberdar nsmely Khuda-pakhsh of Mohella Wizan
Khan 19 eye opener af pex the argiments of

the 1eaprped oppoelt. counceelyThig Khuda-Bakhsh

was a petition writer drld. hig table was ad] aGe.n‘l‘

y
- H

¥

-~ %0 the conrt of the thenvhgsistant Conmis sioner
where he weed to write deeds of the litigents.
Tt ig naturasl that agis Jau ard Lmar’i J an
cyere knews Yoo klw, ag he wge neighbour of Azl Jearl: %
. , B
and  plunad Jan in Wohadliah ¥izam Eha Jihe  apld
Tamhe rd gy seve his repord k2,12 1979 bhet
. ) iy hlg .
tlere wee no phnad e/ johallal The malefide
' . of tie plaintiffs nemely pziz Jen andehm‘ad Jan
7 can not be ignored during the ocouree oI procgeding -
. ¢ o of en'quwy-'bhey wexre ze‘luctan’c to lace the
) [ - : . |
IR A : |
R | :enqulrly whlch wasd umder process azainst them.,
SR _They lntentxonaly aNDldeﬁ to appear %efore the

T : . ‘
:

!

“nqu:.ry oﬁme , and pl‘lmaf ecie. the‘ie wae nothing

AT?.EE‘;}”ED i_m f S & x',:._;:i '-""} + l“‘fﬂ ; N \J’e “ .1.‘ a e,ru ‘t ")... rn [ " W€ h’_ f*ll" ,-.t

. . R
X3nriin e t e mlu Ly whie Wowas upder proceoe agalngt vhem.
’D/\ ,5 J‘Lu: enquicy ofiicer hed Lo proce ed with the enguiry
anﬁ he exgmined all the witne sges ap pegred before _5‘
MOMASM AT ARYF ROAR X
Cm.,,.x\.-ﬁ;.;- T Ae dl lapisterate him, which wers dul / CYD se.,e:rammed afvd 'gll the !
C Beracdas “han . . :
. E,
, revenne record perueed by the 8nqnlry Offlgor_ A
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The plaint iff phmed Jan et cen notb deﬂend ‘bhe mee Lveﬁi"‘

! on the mexe pretamt tHhat they were not given any

i ' nnee :
opportunity for appes/ defore the enquirvy officer, e

their maletfide intention wae involved and they intentiodaly

aﬁoi,de'd the ir ‘p'eal‘a:*t- before the enquiry officer,

The issue le¢ decided pralnet “ki‘ phmgd JFear, etec and in

!

favour of defendante/defendant 0.5 ‘

| Tegue Ng. 14 - ' -

Thig ilssue heg beer discuseed gbowe in detgil kS
Bagic ally the clain of Munshi was forged, fictitious and

baswd on frgiduiant @dwertim.the allotment of Munghi

wad already made in bwe difzerent Mezas hewely Mango lati

cand u ?ah:i._.f{‘i‘f::‘.'za n Dievrist phmed Tar west. TDhere waz

i
|

no »remalnlm* ciagim of Munshi au-all. 5] far ag the

1
. I

S alljotmen‘t of any land in iavour of Munehi id concerned

. : - . ! : : |
. S : ; i o
. . P i . .

b
= . ¢

it ka'_evidfmt from the eveouee Property and|Bisplaced

Per‘éona Law, (Repeal) Act, 1975 that ql_létnélzta. qi:evgotieg

l

T

lan;d\estood ben s*’nc':e 1976, The issue is déai:ded% againgt

]
.
et

i

!

1
i
. i

1

!

i

1B

the plaintiffs pafedar etc,

Issue Ko.15 o :

\/)( & far as thlo lveune 1g eoncernad, budlhally
order ¢f defendente reawrding camcellation of the

A mutation of Ayxiyz Jan, Almad Jan etc are concerned, vide

Civil in , ,
l*"“'* L '"«‘1 RERD S etter Nod Bif¥B at:5.8.1982 pussed by the fthen Deputy

*r) AR'r‘ THAN
3 b ringsisterate

o o e

2R
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: A
o | The jplaintiff phmed Jan etc¢ Gen not defend . themeeiy

i
3

.| on ’dhe mere pretaxl: {4 hat they we re not given- any
! i once
; oppor*bunlty for ‘_.ppe'ﬂ:‘/ before the enqulry offmer. A8
. [ '
the ir malgfide inbent ion wage involved and they intentionily
avoided their sppeavante before the enquiry officer,
The lggue is decidsd poaingtd m}k;’; phngd Jlem. etc and in
. J
tavour of defendante/delendart. Ko.5%.
_Issue To. 14
‘This feeus bhag been discuvsed gbove in detail
Begicglly the claim 01 Irfumlm. wag foryed, fictitiong and f
based on fropidaiant adeextinThe -allotment of Munahi
wad aglready made in two different Wozas nanely Mangolabi
. ‘ - and. Mahi.Tibbe in piebrict Mm&d Far pagt. There wasg
E " ,' ) ' | ¢
i ; i no remaining claim of Munshi at-all.- S0 far as the
I H ! ’
E , i,
; allotment of any land in favour Y. Munshl i;e concernad k,:»::
! ‘ : . . g;ggf.;;‘
3 b e .. T :' r’:{
: ¢ 1t jis evident from the evacuce Property an and| Displaced ’sfi i
. ! N . o - . | Lt it g
v | L . N , Ayt
, : . Perdond Law (Repeal) pot, 1975 thet allotments of evacuee £
\ i :. . ‘f . ] . I’ S E . R
: ' . ' lends stood ban 8ince 1976, The igeue is d{ecided‘ againgt

the plaintiffs pafadar etc,

}”E : Isque N0o.15

an

Q) ’-\/ sw far a this iggue ig Gon@erne;d, bagically !
A ' . : LY
, &
the prder of ds'.fem.mle regarding cancellation pf the N
; B
n'ut tion of A-i: . Tan @ I, . R [
S AD AR"F‘(‘]AN wiation of Azlz Jan, ahwmad Jan etc  ave concexned, Yl'de j

B

‘ “f’m Limadl khan letter NoABI/DE d¥:5.8.1982 passed by the then Deputy Egi

SRGIES iagivterate

——
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Commissioner, DI¥han to conduct engniry im the mab

a

fThe endqu iry officer wae absolutely a competant .

' person aid '8 impartialy conducted the enquiry

mhe enquiry reports TP '\%1/30 and I xe PV, 1/31 are

' abgolute ly sccording to. the law and thelconcérned riles

i
' and the proceduss provided for the purpoes.  The
igeue ls decided againet phuad Jan eto. o
o
T.asue No.16
’ .

TPhe concellation orderd ol tle mutbtations I

were neither mzalinst tle law, mules or the procedure

&
vrovided for ke purpose. These orderes werd o

Tully under the jurisdiction and pagsed by the

i

Lawfull euthority. 1le enquiry was conducted in

B ,- | X - -, a.n fiﬁ\part igl‘mariz;ferievgp, a Zp,rud ent. man :éla,y ad@it
‘ ‘ 1 ‘ ; the contente of ez_ﬁciuir&'as: ciorrect':'f.q; thL i;'easop
FIRETIURNE U S S v ' o : L S A -
. : } N . ’ t%ha.t. a¥ per tie evacnae propar'gryaga; Ej,gp,]_aoed o ut..'! ol
o o P?e.éaénd Lew ( Repe al),A0t~19";5'- r'Abmad gan ete
.‘ \.*fe.i'e'.nqt .quaiiﬁ yi;ng for the bi@. The schéené, wase
abeolutely 1x.tm wced for those ag,rlcultu;c~1lstg
; _ ‘Wwho wex€ In p:;ssatizsion\_\o'f. the evacuee lard ard
. R , ' withogt any ow%wr_ship of any"ag;riculture land,
| | | Mow§vei7 pziz Jant etc fur’bhex; vie lat;a'd the fu le s
£ QTEQ’ preseribed for biddiag. A the o called auctiuﬁ ’

ey wWad mach on . 12.%.1377, 4 ziz Jean etc e ither
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;v‘\,\&'}‘aauc'b,lon was 1t ae 1t ;.llegal How C g the Court ¢ en.

depoaited the emrnest money nor the 259 ° mount prest"l\
' iyw

as e¢tcond conditlon, &ve n the sum of Re. % ,000/- waa . B

deposited on 1.3.197% ‘sfter a period of 5 monthe and
o “when
18 days. Thet I YWECLETER jgened by the D.3.C on 29.12.1979,
[

It ie in‘cereating to note that the lend me asuring 3126

Kanala 06 marlas el Moza Mandars wag auqtia,;.:xed.zjiﬁ £, S
: L"Hu ' .
: oi 39.34,000/_ meaning Llhereby /Avla Jen ate obtained ihe
'_lan(‘ cat ReLOHD pen Kanal anc'l‘ ikig sole mround is

miflcwnt to get.amside Hhe alleged auction granted

i;to Aziz Jen atc. Tt is an eye opener that tne deiendantj. -

N

’

namely aziz Jen ebc how miguged hig gtatug 88 &

R

i .

Govt:Servant., The euit lerd remained /the poaesswlon

of A the defend antd ’LL o AT end Vigpy are ou lt'ivat ing
Lhe entice Llmad ginne 3 ST oeed gii dien of Tpnpe ey
hagve bLeen sarned Ly bhe defendent Aniz Jan sta,

- Nos orc. & nonLred aboul G klé produde i theoe huge lapdg

that in whu.h capacity ssiz Jan etc cultivagting the

| land foxr- ’E’ﬂeﬁr oWy purpo s/benefity: Mo réover, 1t ls also a
R ]
- S

get’c};ajprlr.cj.plv of law thab no :.llum? act can

]
.

L %

‘be regularlzed on tle bas:.s of herer ‘he chnlcalz.t jeg The

e e

rdeclare it to bhe legal on the mere ground éi

i

techniceslit 28, The iesue ig decided againaTi L R
. . AEP
pziz Jen defentaniewit, S\ -

Tgsue Ko.1%

Phe plaint iffe in both the sults
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tailed tu prove treip tontent ivng

doubt hence nome of the pl

alntiffe -ig entitled to tle ., B

i decree g9 preyed for,

Re lief,
E et N

T plaintiite $aileq to prove their contentiong

beyend: the shedow pf dou it s Gl ar malafide ext oo ) i

; ‘ A on ' the part Aoi_ tThe plaintifte which de* diecugsed i H

detail ip the abho ve

B#e

gelea hence hoth the au itg are

, dismiseed with ooat, Pile he

Gongigned to Record Rooum

. . _ oo ‘ : ' i

catter ite completion, ' ‘

\ . CAnnount ed,
: - Dok ok hupno

s Dos o™ 4 (ot b g
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e femall Khan,
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Certif ied tlaaﬁ thisg &udge?ment Copsighs
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SR - of co pagee, Wach pase haf bveen readover, correctad
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¢ : : ! - . '

S . /-—'»;B\ Laned by m@ where ever neceggary., -
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IN THE COURT OF INAMULLAH KHAN.
3\\ ADDL: DISTRICT IUDGE-VIL D.L.LKHAN.

: N
§Q RCA31/XIII of 2009/20b3 Lo e,
\\ Muhammad Aziz Jan etc Versus Govt. of NWFP etc; S S
M (Appe larnts) (Respondents)

Date of institution............................ 02.09. 900
. . : ,;
)
. i)
RCA 32/XI11 of 2009/2003 . ’ =)
Abdul Karim etc Versus  Govt. NWF P etc R
(Appellants) . S (Respondenfs)
. Date ofms‘mtuhon...........;..;........'..,7...15 092000
Date of dec151on of both appea] ..... I 25.11.2009 ‘
- |
JUDGMENT. | |
. 1
1. Through the instant single consohdate]zd }udgment I
’ intend to dispose of two appeals, RCA No. Q>1/ 2009, titled
;{T iz Muhammad Aziz jan Vs Govt. NWEP ete and RCA No.32, titled
C\; : Abdul Kareem Vs Govt. of NWFP etc, as both the appeals have arisen
/; j out of a single consolidated judgment of learned Civil Judged-I1J,
i 3 ," dated 09.06.2003, now impugned before this Court. “ .
S - ' .
;6:1) oo Brief facts of the cases are as under. ’- '
< B ] |
\ 2. Initially :Suit No. 544/1 was mstltuted by Dafadar B

’ and Muhammad Yasin sons of Munshi and Shabblr Ahmad son
| |
of Kamedan on 25.05.1982. They have sought declaratlon to the
effect that. the suit Icmd measuring u92 kanal sﬁuated at Moza_ e

Mandhra the proper description and detail of Wthh have been

T L.

' men’aoned in the plaint, was allotted to the predecessor in
- intbrest of the plaintiffs, vide RL.I] No.35 dated 28.12.1970. The

plamnffs clauned to be legal owner in possessmn of the suit land,

which was allegedly illegally auctioned by Rehab'htatlon




T

' 2 2 7 ,
;Departrnent to one Ahmad ]an s/ o} Falzullal‘u Khan herein

respondent No.8. The plaintiffs were aggrxeved by the said

; auction which, accordmg to thern, was illegal, v01d and SO

ineffective upon the rights: of defendants The plain’ciff seeks

_,uv ..

cancellation of the sa1d auctlon W1th the plea that the defendant/
| l

No.8 has got no concerned whatsoever with the suit land through -

‘.';’"'

the alleged auction. The plaintiffs have also sought perpetual
h}%\

injunction along with declaration and in alternatme, they sou‘

possession of the suit land against defendants. !

, 3. Suit No.50/1 of 1982, was instituted by Muhammad
' Aziz Jan and six others against Govt. of NWEFP etc and Dafadar
and Yasin sons of Munshi etc. The plaintiffs in ithis suit have
sought declaration to the effect that the order bearrng No.481/BP,
dated = 05.08.1982, passed by defendant No 4, Deputy

a - Commissioner and AddL: ’Settlement and |rehab1htat1on'

commissioner DIKhan, vide Wthh different mutatlons the detail o
of which are mentioned in thelplamt were recalled /cancelled is
illegal, factitious, without authority and liable to cancellation.
They have also challenged the allotment of the suit property to

Munshi, the predecessor in interest of Dafadar etc. (defendants 11

to 13); they have also challenged the inquiry reporti subrnitt,ed by
defendant No.5 in this ‘regard The plaintiffe clah!ned that they
were the bona fide: purchasers of the suit land through open
auction and hence thelr rights anL—: protected under section 41 of

the Transfer of Property Act. They have sought the correctness of

_ "che Revenue Recordj The plamuffs have also sou ght perpetual i

. S . ' m}unc’aon along Wlth ue(.laratron agamst the defendants

.4. ~ Both the suits were consolidated and order of ~
consohdahon in both the suits were made on 09. 01 1988, by the
Iearned Trial Court, and as suit No.544/1 was instituted earlier
and so proceedings were conducted in that suit,

No.50/1 was connected /consolidated with it.

4
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Py : : 1 ) ' i N |
o4 Whether the suit is Iiaad for non-]omde of, necessary
’ ; it .

D)
S The learned Civil Judge- -I11/ Trial Court flamed the

following consolidated issues. o

ISSUES.
1.+ Whether the plaintiffs have a cause of ac‘aon and logus '
standi? .
2. Whether the suit is competent in its present form?>

D\
| N
3. Whether the suit is bad on account of misjomde ef;e

necessary pames and multlfenousness of causes of

> actlon’?

A

1

1 "

: l r
a f .

i

LIRS

parﬂes? '

) - '
r i+

5. Whether the suit is w1{ch1n time?
6. Whether the plaintiffs ?are estopped to sue?

7. Whether this Court has got jurisdiction to try the

present suit?

8. Whether the suit is properly valued for the purpose of
Court fee? ' '

9. Whethe1 the suit land was allotted to Munshi s/o

Bahadal, the predecessor -in-interest of the plaintiffs,

vide R.L.II :No. 35 dated 28.12.1970 and| as such the

plaintiffs arc owners in possessmn of the ]sult land and

the defendants have got no concern Wlth it and the

} auction of it in favour of Ahmad Jan defendant is ﬂlegal

void and meffectlve against the rights of the plamt;ffs?

10. Whether the amended plamt of Mohammad Aziz ]an

i etc, is not in accordance with the permlssmn granted for i

. : L '.‘w ) - ' ! i . 1 ]
! A o C ‘

\j

K23 :u’;’

[
A
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_ yt\ 7 ) . the purpos'e of amendment and new points have been |
TP introduced in the 'same, if so, its effect? I
P 11.  Whether the suit p1operty was allotted to Muhammad i

Aziz ]an etc, on the bas1s .of their h1ghest bid in open

if so, its effect? | 3 . ;

12, Whether suit ploperty stand already allotted
| Muhammad Jan has manaoed its auction’ colluswely by
taking benefit of hlSjpost and also no;payment was
made by Muhammad Az1z Jan etc, for the suit property
under auction and the allotment on the basis of said

mutation was r1ghtly cancelled as a result of enquiry |

ete, ]fso, 1ts effect? ‘ l
. l

Khattak A.C, was 1111part1al, in accordance with ‘the

PN rules keeping in view the principles of equity and

? Sj 13, Whether enqulry conducted by Muhammad Amin
g

/)\1/  justice? o S :
t 14, Whether no conhrmahon/ allotment of any land in {'
favour of Munsh1 Clalmant coulcl be 01dered after
30.06.1974_ acc01d1ng to settlement Scheme No.II of 1976
- and the documents regarding claim of Munshl received

in Rehab: Off1ce DIKhan are not genume, if so, its

effect?

i
{
|
I . i
¢ i

115, Whether orders of the defendants reg: é’ancellation of
- the Mutations, menﬁohed in D.C DIKhan s letter
No.481 /PB dated 05 08.1982, passed by the defendanls
on the basis of enquiry cond ucted by Muhammad Amm

Khatt'lk AC, were In accordance with law rules and. the
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P ' pl‘OCGdIllG' provided for the purpose and were within

W/ e ‘ thelr legal competency for the purpose i no‘c, its effect? R
|
|

16. Whether these cancellatron orders of the muta’aon were

~against ’che law, rules and procedure provrded for the
purpose and were beyond jurisdiction oﬂthe defendants LERA

and are not binding upon M. Azizete, if so, its effect? 7

fo, o
17. Which of the parties is entitled to the decree as pm2 red
for? ‘
© 18 Relief. . 1 "
6. Both the parties'v\rere directed to submit the list of

A'wnnesses and prodice evrdence and consequently both the
: 1
parties produced their ewdences in support of thelr respective
claims. The learned Trial court heard the arguments of learned

counsel for the parties and d1smlssed both the suits, vide

impugned consolidated judgment and decree dated 09.06.2003,

7. Feeling aggrieved with the above mentioned

3

judgment, both the p'xrtres have preferred their separate appeals i

mentloned n Para No. 1.

' 8. - Theard the argurnents of the learned counsel f4r the

parnes and scrutmlzelzd the recordlw1th therr Valuable,assisfance.
.r . " N

1 . [ i
h . .
'

9. Durmg the pendency of appeals Munamrnad Aziz

]an etc submitted an application through their counseLiMaIik : ‘éﬁg

Muhammad Bashir, challenging the authority of learned counsel
for the Govt. as well as the learned counsel for: 1ega1 heirs of
Hussain Bakhsh. Alongwith the arguments on main appeals,
arguments of both sides were also heard on this Misc:
Apphcatlon which was submitted on 30.09.2009. Before gomg to

Idrspose of the main appeals, I intend to dlspose of the u%stant :

Mrsc Apphca‘uon in the proceedmg Paras.

H

il



counsel for Govf. idefendants isithat -the Department of

- not seem correct as Wlth the abohshment of a department the A o

.Govt i5 not abohshed and htlgatlons on: behalf of any . .;,'

original attorney Hussain Bakhsh, the legal heirs of Hussain

Bakhsh have no concerned whatsoever with the ropelty This

'
)

10. The objection on the Wakalatnama of the leaned

Rehabilitation was -abolished in 1975; hence the appearance of i

counsel on their behalf is without authon’cy The contention does

i \ . 1

department of ithe provmmal Govt is reg‘ulatedi by the 1aw§1

department and ]dW department ' has ~duly | 1$sued tl'i‘_e%
appointment order of Mr. Sajid Nawaz Advocate, te defend the vg) % st
Govt. Moreover, the Rehabilitajtion Authority has been given in Y P
the penal of respondents by the'éappellﬁant/ petitioner themselves,
and hence in my humble view ithis contention is without force.
The next contention raised in. the instant Misc: Appiication is that
the learned counsel for the legal heirs of Hussain Bakhsh can not -
argue the case as they are not parties to the appeal and with the

death of original petson, namely, Munshi as well as of the

E
objection is to be discussed in the main appeal. | . ‘ .
: - l

11 As far as; the main aippeals are concerned,l heard the

e i o e

learned counsel folf all the Eparties and _obserived .théta the
following.points need determination. ; |

a) Whether Munshi ( now dead) had. become! legal owner of
the suit property on the basis of alleged allotme;nt, vide R.L-1],
No.35, dated 23.12.1970 and hence the appelldnf?s of appeal No.
32 of 2009/2003, namely Abdu'l Karim etc are r,lighfly claiming L

the suit property through the said Munshi, as he was their

“predecessor in interest?




appellants of appeal No! 31/2009/2003 and the order bearing
No0.481/PB dated 05 08.1982, vide whzch the r'rzutatzons made in

ffwom of plamtzﬁ% on the basis of the said auctzon were ordered

to be cancelled is illegal and therefore mefﬁchwe upon the rzghts

of plaintiffs Aziz Jan etc/ appellants in appeal No. 31/2009/2003. .

. I :
o2

c) What will be the status of the suit property n case boh/_‘_\

the suits/appeals fail? 5
3
12. The back ground of allotment in favour of Muné]u 1\%\ o

that Dafadar and \/Iuhamnnd Yasin sons of Munshi and Shab(im?
Ahmad son of Kamedan have instituted the suit seekinc the
declaration and in alternative its possessmn on the basis of
~allotment of the suit property to the Munshi, there predecessor n
interest, which was allegedly made in his favoul vide RL-II
No.35, dated 28.12.1970. The plaintiffs appeared through attorney
Hussain Bakhsh throughout the proceedings and have never
appeared themselves in spite of repeated directions by the Court.
From the record it is evident that Hussain Bakhsh, attorney.
appeared ‘as PW4, and admitted that the said RL-II, was not
confirmed by the concernedlAssistant Commissioner/Deputy
Settlement Commissioner. In case of nonconflrmatlon the said .
RI-II (ExPWZ/ 2) cduld not get an authentic, Iegal1 Value Simply

the i issuance of RobKar (Ex: PWZ/ 1), whlch is 1tse1f'very doubtful

. :'can not be a suff1c1ent proof folr conflrmahon of e sald RL—II It

g -

: 1s further observed from the . fecl:ord‘ tha’g the clalmgof the said

Munsh1 was alread)L exhausted thlough allotmen 1n Mangulatl
.‘and Mah1-T1bba A sealed letter bearing No. DDOR 22, dated
03.01. 2003, received from the Deputy district Officer Tehsil
Ahmad Pur East in case titled Abdul Karim Vs Hussam Bakhsh
etc, describes the satisfaction of units/ dann of the said Munshi.
Hence he was not entitle even for allotment of Iand in Dera Ismail

Khan and this seems to be the reasons also for nonappearance of -

"""P‘i*hm = e ——




' : ; f a ;

the plamtlffs Dafadar etc in the Trlal Court Hence the plaintiff

Munshi had not become legal owner of the sult land

13. As far the claim of the plaintiff Abdul 'Karim etc are
concerned they are sin., ly the legal heirs of the General Attorney " st
Hussain Bakhsh of the Munshi and was also not pa!rty to the suit -

~and the -contention of the learned counsel for the appellan‘c

J

Muhammad Aziz Jan etc, 1a151ng objections on thelr competency
i

iemrdmg arguing the case seems legal, as legal heirs of thé

’?f)
deceased attorney for a deceased person can not prefer an appeal. it .

As far their claim for having p{lrchased the suit land from their
own father Hossain Bakhsh is concerned the same is dealt with in
~3] - a separate appeal bearing No. 30/ of 200?/20,03, p}refeirred
§ . against order of the learned Trial Court dated .04'.06.2.0103, vide
i .. which 12(2) CPC petition of ;Mr. Muhammad Aziz ]an was
. accepted and a dec1 ee in favour of Abdul Karlm etc Was set-

aside. So neither Munshi had become Iegal and r1ghtfu1 owner, h

—1

N

nor Abdul Karim etc can daunl‘rhe suit property o‘n the’ basis of
37 the claim of Munshi. ' P ' ! i
| o ’;

14. As far the suit of . Muhammad Azfiz Jan etc is |
concerned, they base their clalm on an auction ml pursuance of. I
‘which certam mutat1ons, the detaﬂ of which are mentloned i the
heading of their plaint were attésted. The suit p1ope1ty which
was reportedly unaﬂotted rural evacuee agnculmlal land was
got through auction by the plaintiffs and thereafter certain
complaints were made on the basis of :which iziiquiries were
coﬁduct_ed and it was found that the alleged open auction was
not made according to law and rules and the earnest money was
reportedly not deposited nor the remaining amoun’c was
%deposﬁced within the stipulated time. It was found m the i inquires

?that Aziz' Jan was Steno w1th the A551stant Comrmssmner

‘concerned, while Ahmad Jan was his brother. It.was also found

that a huge land was obtained through the said ‘auction only on




apet

3
g?

. obtained on a nominal rather below nominal price throughavery = -
Assistant Commissioner and the other was the reader’s: brother.

'ffurther in the evidence that nelther the earnest moneyr nor the

remaining amount was deposrted in prescribed Imanner. It is et 4

the service. The order bearmg No. 481/PB dated 05. 08. 1982, - |

~ reasons. It is further observed that the 1mpugned order, was
: ’1ssued by Deputy Comrmsswner/ Addl Settlement and
:Rehablhtatlon Commlssmner, Wthh post Is a part of Revenue.

’Hrerarchy and if they were aggrleved of the said order the proper

. 53
%)

sale consrderatton ol Rs.34000/-, and the plamtlff Aziz Jan etc
were even lackmg the basic quahflcaﬁon for such allotment

through auction. Hence, the auction and the mutations in favour

of plaintiff based on the sald auction were rev1ewed and

cancelled. Now the plaintiff : Muhammad AZIZ Jan etc has A
5 - \
challenged the above mentioned order by means of which their”

et Y
auction and mutatlon in their favour were ordered to! jbe T A
‘m ‘
cancelled. 2
) i i .
. EO NI o TP
15. - It is in the evrdence that that the suit property was\;..-;

mysterious auction. Appellant. Ahmad Jan was reader of the !

SIS

Beside that they were. lackmg Ithe required quallllcanons It is

P S

further observed that two inquires were held and the auction was -
found illegal and improper. The inquiries show that serious

efforts were made to serve the appellants/ plaintiffs to associate

‘them with the inquiry proceedings but they successfully avoided

seems to have been passed by competent authorlty for ‘good

course for them Waé to challenge that in the Reyenue ngher v

Forum but they drd not prefer any appeal/ rev1sron in the

.proper forum. Such order of the Revenue Authorlty agamst

which remedy in the Revenue Hier archy is available can not be

nonnally challenged in civil courts except through writ pet1t1on

So it is held that order, vide which auction pro ings and | ;
mutations made thereupon were ordered to be ca celled ,‘1\8,9 o




o

: Ly
10 . /}M/

2

proper and validly passed by competent authority available to it
under Land Revenue Act, 1967 and so the pIamﬂff Muhammad
Aziz Jan etc can not be declared to be the rlghitful owner of the
suit property. o . i |[

16. " In the light of what has been dlscussed above, both
the suits ie. suit filed by Abdul Karim etc and suit filed by

Gy _ Muhammad Aziz Jan etc failed and hence both the appeals are
x"hable to be dismissed. In the circumstances a questlon arises as to

‘~ awho would be the owner or what would be the 's’cams of the suit

property. For resolution of this point the Act XIV of Displaced

Persons Laws (Repeal) Act, 1975, is to be resorted to. The relevant .

portion of section 3 of the said Act js 1eproduced below for ready

reference:

“(3). Transfer of property-(1) All propertzes both urban

and  rural, mncluding  agricultural land, other than such

| properties attached to charitable, religious or educational trusts
or institutions, whether occupied or unoccupzed which may be

available for disposal zmmedzafely before the repeal of the

aforesaid Acts and Reou’atlons or which may Yy become available

for disposal after such repeal as a result of a final order passed
under sub-section (3) of section 2 shall stand tmnsfe’rregi to the

Provincial Government, on pa Jment of such przce as may be

ﬁxed by the ‘}edeml Govemment in consultatzon with the
provincial govemment )’- B
| :

i

) ‘17. So by JOperation , of law the suit property stand

.~ transferred to and aw111 vest m the provmc1a1 Govt. subject to

payment of price to the Federal Govt as mentioned in.the afore
said section. The contention of the learned counsei.‘l for appellant
Muhammad Aziz Jan etc regarding ownership. of the property

and chances of embezzlement or mlsapproprla’uon of the suit

;land it is held that as the Provmc1a1 Govt. will become the owner \\’o
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and so it will be :respon31b1e for its - proper fnanagement

However, for safegualdmg the case property, Wthh has become BRI Tz
ultimately the ownership of society at large held through
pr ovincial Govt, I deem it proper to direct for sending a copy of
the judgment to the Chief Secretary of NWFP for mformatlon and
necessary action as per law/ rules. , o, ;fi‘ii"':"
ST
18. As a sequtel to my above discussion, both the appea"f’ .&W

' fail and consequently dlsm1ssed The suit property shall vest%n

2\
the provincial Govt. which Wlll be ‘managed by it, under the‘ \% e

relevant laws / rules. Parties are left to bear their owh costs.

;! ‘ Co ' o
B - . ot ! : : ‘ . !3
ANNQUNCED; S [ D i i
25.11.2009 I ! . 1 P PR
D.I.Khan. N
(Ina )
Addl: Dlstuct"udgeNII .
Dera IsmailiKhan. !
' f
CERTIFICATE :

Certified that this judgment consists of Eleven pages,

each page has been readover; checked, signed corrected with initials

(ﬁ%ﬁn) .

. - Addl District Judge-VII,
o .. DeralsmailjKhan.

wherever necessary’ -
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| : '
Respondenté;yt 4 Nh/!:rO.LDIWL J by m, Sl Shas o
. 1 A A - ﬁ
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|

: -

P I
4 : 5

ABDUL L‘**ATIF KHAN, J.- Throligh this single judgment, |

| i 4 .
pt}*opose to  dispose of . C.RN0.72/2010  and

CiR.No.104/2010 aés comimon d_-uestion is involved in both
thie petitions.
| ‘:

2] Bnef facts giving nse to the instant petltlons

. IR
are that mmally Dafadal I\/]ohammad Yasin and Shabbn

l

Ahmad filed a sglt for declaratlon to the effect that the suit

“land mea':surinig,i4592 kanals, detailed in the plaint; was

allotted to-the predecessor in interest of the plamt;ffs vide
l
R!_—H No 35 dated 28.12.1970 which was |J|egaHy"

auctioned-.to one Ahmad Jan. They ai-so sought peroetua‘!
. i

L

in unctlon and in: altematfve sought possessmn of the suit -

land. Mohammad /-\Z|z Jan and others (petitioners in

C R4N0.7|2/20105) also filed a suit.against Government of

N}/VFP-eto and Dafadar for declaration lo the effect thal

thf_e order dated 05.8.1982 passed by Deputy

!
|
i
|
1



2 é

. Commissioner and  Additional  Settlement-, and

§ R - Re:habrlltatron Commissioner, D.l.Khan vide }whiclw
| | H

, _ drfferent mutations were recalled/cancelled was lillegal,
L . :t ' ' ‘ :
| frctrtlous without authorlty anr‘ liable to canceliatror They -+ i

|

i
] : N I
! ! - aleo challenged the allotment of suit property to Munshi

' - ) . o s Ry
RN [ . IEREREE: ¢
I

i
{ - A
i claimed. that they were bonaflde purchasers ot the |
| ’ 1 ! [EL .

;
L ¢ i

i - and

' Z suit property through open auctlon and their rights. were

protected under sectnon 41 of the Transfer of Property

¥ 1
- Act. They aiso sou:ght rectiﬁcatii'ort of the revenue record.
i } ' . . . ' . . - N ) i

o | . Both the suits werr:e consolidated and out of the divergent
o - 0 :

p eadihgeg of the pertiee, the learned trial Court framed 18

. consolidated :issu[es ihctudingf the relief. The parties
roduced their ’res;!pective eviclrérwce which they wished to

0.

48}

dduce. After hea?ring the arguments of learned counsel

or the parhes the learned | Civil Judge-lil, D.1.Khan

—_ -,

plsmlssed both the suils vide judgmeht and decree dated

i

(962003

!
'
i
i
1

3. Agjgr'rel,ved of lhe erdgmeht and decreef dated

99.6.2003, two appeals were filed one by Mohammad

;L\ziz Jah'ehd others and the:other by Abdul Karim and

i !

‘bthers. The learned Additional - District - Judge-vu
D.1 Khan vide judgment and decree dated 25.11.2009
e, dismissed both the appeals,‘ hence the instant revrsron

ATTESTEL  |oelitions.




b e eeb—————a - 4 .

5

4 Malik Mohammad Bashir Advocate fearned
‘counsel for petrtlone.s in C.R.N0.72/2010 contended that

tmder scheme of the evacuee properties, he prroperty
| ! !I

i
which was not| allotted to anyone has to be aillotted in;
l

favour of the person in possessmn of the prcpelrty as
N i l

tenant at-will. He contended that as the property was not

l
‘ .

lallol'ted to anyone and the same was to be auctioned,.the s

. | i . .
petitioners  purchased the same in the-f‘aUCtion'

proceedirétgs, flegally conddcted by, the department He

WA

argtied it at_lthe é,.'O.tme,nt fn favour of pettttoneﬂs *through ’ '

-l:

J H . g th
c;;ancelled vrde,%;;ord :No: 481“' t‘étated

. ny.

tuctlon‘ was!
AN

lllegally and W|thout any authouty ‘He argued that the

mutation attcsted in favour ~of the petitioners was

’ reviewed without any justification. He further contended

that the appellate Courl has obselved that civil Court
lacks the jurisdiction. but even then decrded the case on

merlts, which is incorrect and argued that in fact the civil
|

Court has got the le’lSdICthl’l to adjudrcate the miatter

. El ’ 9 E
‘5 ' L N 1 ‘,

Sre i

b '
l l\/lr Satlmullah Khan Ranazar learned counsel

- for prrvate respondents i.e. legal helrs of Dafadar and

ATTESTEL

EXA4 MM OR
W rfioek vt

l
others contended that the petltroners if aggrievedifrom_

N
4

the orden_of revenue hlerarchy, remedy is available to

them and 'there is also remedy agalnst the orders passed

34 the settlement authorili ies and for this purpose too, the

3
Sa
-

C5.8f.198¢;?, based 'upon inquiry report which was: prepared-’v

e — i s e




- - P,

e ‘forums are avaijlable, however, in no eventuality, civili

B

- :
: ! ' l : . : t
' ‘ _39urt was corrppetent to hear the instant matter. It was

v ) :
S | |

o !
SR ‘eontended that the legal heirs of Munshi haae:nevel

] .
|
|

l

I _ f;attorned Hussam Bakhsh through general power of‘

1

Vo
aftorney and lf any attorney {was available on be.ha1f off .

thelr father nan?ely Munsh|' smce dead, th general[_'_ Lo i

e oD .

power of attomey ceased to exist on his death and if any
power Qf attomey IS avanable on file, that is bogus one,

as even the NICs menlioned on |t are*also not tallymg ‘ ;

::‘: -"T,-— , i Y ‘ . L ‘
f oo pwith thé!- Nl@s of the responc ents 1It was contended: that : B

Abdul i&anm e‘zcI (petltuoners n ,C F% No. 104/2010) happen S o
: | ‘ 8 '

to be the sons of Hussain Bakhsh and are not bonaﬁde

“-'-"j“‘“""

- . 3
1

! e purchasers as they are falher and son and they came lo
N [ 1‘

know about alt ~these transa{chons: here before this Court

i
b

e ' and mpved an application fofr impleadment and the other

side had no pbjection'on: their impleadment to the

B % petitions. '

| e jI have given :my deep thought‘ to " the

¥
2
-

ents of leamed counsiel for‘lhe parties and perused

1
the r ord wnth their valuable assrstance

Cargum

e ...‘.u-..

7. . Perusal of he record reveals that suit
k. {

ATTESTEL

KAMINOR
“figh Court No. 044/1 was filed by Da(ad’n Yasm and ohabbu Ahmad

on 25.5.1982 to the eﬂect that they are entitled for 592
kanafs of land in- mauz?a Mandhra, aliotted lo the

prede',cessor in interest of p!aintiffs vide RL-Il No0.35

i i !

! ;g j". .
H ; I
2 | I '.‘J P
i it Lo 1 i
i i ~oi Fug'.lfj “
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~

f.

altested on 27.12.1970. They questioned the auctron

made by the, Rehabilitation department as ilegal{ and

’

squght its cancelilation.
i T o

b
]

8. Suit No.50/1 of 1982 was filed by Moham;maci

Azuz Jan and six others and Dafad’-ar Yasin etc Lon?s of

Mgrsha forl declana;tn_on to the effect that! order tje’z%'ring
il . o 1 '

- $ik

!

i
]

o i " ! v LIS 5. i {1 | NG -
, ,Cormmzss:oner/Addlﬁ‘c'inaI Setfjement Cofnhfi,srs‘ip: er!
}:' ‘ |’ by LI i ‘ .‘ : : | '
D. Khan ; throUgh which mutations ' were -

recalled/cancelled viu’thou{ any ju‘sii_fication on the basis of

a so-called induiry submilled by AC/defendant No.5. Both
. {

S
the suits were consolidated. Issues were framed and
evidence recorded and both the suits were dismissed by
i

the trial Court, against which appeals were filed which

“‘met the same fate.

9. ' During the pendency of appeais, Mohammad

Aziz Jan etc through their counsef Mallk Mohammad

f

‘]
chcllengmg the authority of learned counsel for the

i
Government as welltas the Ieamed counsel for iegal heirs

|
of Hussain IBakhsh. The application was partiafly rejected
[ j

and to the extent of ‘the authont' of the counsel, it was
i .
it

ATTESTEL adjourned to be heard alongwith the main appeal.

e

¢

NG 481 Hdate + 0581982 passed by " the ™ Deputy ™

| ! .
Bashcr moved atn- application bef'ore the appellate Court,




érguing the case as legal heirs of (he deceased attorney,
has no locus standi to file the appeal because they.had

no power of attorney to this effect. The claim of Abdul
' ) ot 1 H ' !

ATTESTEL - L : .
X Karim that .h!e;h,as purchased|the property, from his own -
i H o . , . .-
I - .

father is also doubtful. He Icénnét be considered as
K : | i

i
|
|
!

e o @
fi "'ii/!’ ' ' - |
Py {' 10. The allolment originaily made in respect of the

; ) suijt 'property in favour of Munshi, his Iegatj{ heirs

.' 'E 1! Mé!h?ammad Yaéi‘n and Shabir Ahmad have instithitéd a

: | | sug'gt.! The plaintiffs appeared tf?rough _Hds'sairr Eak;fjhéh

E 5 . thrgoilghouf”fhe :proc%éédings'-éhdg have never appeareilj in

:” N p'e:rsg?n: Hussalp Baikhsh their attorney, admitt_‘e“d' thathRL\

! “ﬂ I s ﬁgt'f*gohfi'?rmélj: by the Concéfnecﬁ 'Depﬂt;i Sett,i(\er}ﬁent i o

: : : C;Sn%rhfssiigﬂner,i; RU-I (Ex.P.W!2/2), having. not been

' ofe n'ﬁ'rmed:,%'h"asf no| legal vaiue (‘Jh the basis of %R'OA%)kar

Y. (ExP'W1”/1) ginipiiy:no sanctity Ean%— be, a‘ttac'he“d: téf the .

. : / '

} - ., Robkar and even j’the Robkar lo doubtful and :cénn‘o't 'be

| sufficient proof for ‘;confirmalion !ofRL—ll. The claim of said
Munshi has ah“ea;dy been exh;austed in [\/lanéo!ali and -
r\/iahi Tibba. No e\{ridence IS av;il;able on file that Munshi

T V\éas even entitléd for allotment of land in D.1.Khan and his
1 . .

| _eintitlement Is not in accordance with iaw;

/ 1l1 Abdul Karim, who happens to b.e the son of
i—fiussain Bakhsh,-generai attorney of Munshi and was not
pgarty to the suit as the counsel for Aziz Jan etc has raised
I; (;:)bjection .regardi.:ng their competency w‘ith 1‘egérd to
; |
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ATTESTEL

" bonafide purchaser, hence, Abdul Karim elc cannot claim

' moqey depossted nor remammg amount deposﬂed ‘within
!
P

. . . N | L
the p{oper[y on the basis of allotment in favour of Munshi.

!
So far as Aziz Jan etc are concerned, they based fheir

claim on auction, against which compiaints received by
the concelned quarter and mquny was conducted vxhich

was 'found as lllegai and agamst rules. Nelther ea‘nest

I

i
i l ’ N . 1 )

' . : -] l . UA
i

énod' 'Tt:‘ei"éa'i‘d Aziz Jan was workmg as

i . | : -;' il ‘ .
I{s1stant Commissmher whﬂe Ahmad Jan was
.

i
1 .‘)

on sale con‘Sideraiion of Rs.34, OOO/ He was not ermlfed
. , i

for fauction as the! matter pertains to scheme No.2,

announced for the ;beneﬁt of terwfants—at—vvill land they

,WeFe lacking that quahficaiion of tenants-at-will and as
such the aucilon was reviewed and the mulation attested

oml'he basis of auchon was & lso cancelled. Aziz Jan etc

haying questioned the canceliation of mutation before the

R _
fevenue hierarchy nor have challenged the orders of the .
. ‘ -

“seftlement’ authiorities, before the competent forum. Both

: th<:a forums were avdilable to them, but had not av’aned

:thfL remedy and flled the su1t in C|V|| Court,, wlthout

: - |
exhaustlng rer’nediﬁes ava:table to them “As’ observed
1; .' Tl :
above the property was obtained thnough nominail prlce

- For attendanoe of Azxz Jan etc, senous effo;ts were made
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