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BEFORE THE HON’BLE SERVICE TRIBUNAI

KHYBER PAKHTUNKHWA, PESHAWAR, Tribunal

2023
In

Service Appeal No. 410-D/2022

Shah Jahan son of Malik Sultan resident of Bakhtawar Abad, Tehsil 
& District D.I.Khan.

APPLICANT
VERSUS

The Government of Khyber Pakhtunkhwa through Provincial Police 

Officer / Inspector General of Police, Khyber Pakhtunkhwa, 
Peshawar.

2. Regional Police Officer, D.I.Khan Division.
3. Deputy Inspector General, Dera Ismail Khan.
4. Superintendent of Police / FRP, D.I.Khan Range.
5. Commandant Frontier Reserve Police, Khyber Pakhtunkhwa, 

Peshawar.
6. District Police Officer, D.I.Khan.

Superintendent of Police Investigation, D.LKhan.
The Deputy Superintendent of Police, FRP, D.I.Khan Range.

1.

7.

8.

(Respondents)

Application under section 12(2) of CPC
FOR SETTING ASIDE THE JUDGMENT / ORDER 

DATED 27.06.2022 PASSED BY THIS 

Honourable Tribunal in service appeal 

No. 410-D/2022 BEING BASED ON

MISREPRESENTATION ETC.



RESPECTFULLY SHEWETH.

Brief Facts of the Case:

That the petitioner challenged the impugned orders bearing OB No. 

644/FRP dated 01.07.2014 and order bearing No. 7058-59/EC dated 

07.06.2018 (Imposing Major Penalty on applicant from dismissal of 

service) through Service Appeal No. 410-D/2022 before this 

Honourable Tribunal. Copy of service appeal is enclosed as Mark-

1.

A.
/

That, on 6^*" July, 2023, the applicant came to this Honourable 

Tribunal at Peshawar for updates regarding next date of hearing / 

proceeding of his above said Service Appeal, then the applicant 

informed that his Service Appeal was withdrawn by his learned 

Counsel on 27^*^ June, 2022 by submitting an application. Hence, the 

appeal of the applicant was dismissed as withdrawn on 27^ June, 

2022. Copies of application and order dated 27.06.2022 are enclosed 

as Mark-B & C respectively.

Z

was

Z That present applicant feeling aggrieved of the order dated 

27.06.2022 of this Honourable Tribunal, wants to challenge the 

same on the basis of mis-representation etc., inter alia,, on the 

following grounds:

GROUNDS:

/. That the impugned Judgment / order dated 27.06.2022 of this 

Honourable Tribunal in Service Appeal No. 410-D/2022 is the 

outcome of mis-representation etc., thus the same is liable to be 

set aside invoking provision of section 12(2) CPC.

I



That it is a matter of record that applicant was a civil servant, and 

earlier he filed the writ petition No. lO-D/2021 before the 

Honourable Peshawar High Court, D.LKhan Bench by 

challenging the impugned orders bearing OB No. 644/FRP dated 

01.07.2014 and order bearing No. 7058-59/EC dated 07.06.2018 

(Imposing Major Penalty on applicant from dismissal of service). 

The writ petition was decided on 13.10.2021, wherein, the 

Honourable High Court held that the matter in issue is of terms 

and conditions of a civil servant, hence the writ petition 

dismissed and it was mentioned in the judgment that “the 

petitioner is at liberty to approach the proper forum for their 

redressal, if they are so advised”. (Copy of Judgment dated 

13.10.2021 is enclosed as Mark-D.). Therefore, the applicant 

filed the Service Appeal before this Honourable Tribunal, and in 

such like situation, the Service Tribunal was the right forum for 

redressal of his grievances, but the Service Appeal 

withdrawn on the ground that the petitioner was not a civil 

servant rather he was appointed under Police Rules. Thus, it 

misrepresented before this Honourable Tribunal to the effect that 

the petitioner was not a civil servant. Hence, on this score alone 

the impugned order is liable to be set aside.

il

V

was

was

was

That during proceedings of the lis, the applicant was unable to 

pursue his case due to blood enmity and the applicant was shifted 

to District Multan. The Learned counsel had not consulted the 

applicant while submitting the application for withdrawal of 

service appeal. Moreover, the Service Tribunal has the 

jurisdiction to decide the matter in issue in service appeal as the 

applicant was civil servant and the matter in issue was the teifns 

and conditions of civil servant.

HL

.^r



%r' ...
therefore, on this score alone the impugned order is liable to be

:
reversed.

‘

That the counsel for applicants may be allowed to raise 

additional grounds at the time of arguments.

r V.

;

For the foregoing reasons, it is respectfully prayed that the 

Judgment / Order dated 27.06.2022 passed by this Honourable Tribunal in 

service appeal No. 410-D/2022 may kindly be set aside declaring the same, 

, - passed on the basis of misrepresentationetc and may kindly be decided the 

Service Appeal No. 410-D/2022 on its own merits;

4

Humble ApplicantDated:

Through Counsel

4

Haji Muhammad Shakeel 
Advocate High Court, 
District Courts, D.I.Khan.

\

\ «
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BEFORE THE HON’BLE SERVICE TRIBUNAL,
: KHYBER PAKHTUNKHWA. PESHAWAR.i

< r
1

2023CMNo.; In
Service Appeal No. 410-D/2022t

V

t ApplicantShah Jahan’
VERSUS

i
V » V

RespondentsGovt, of KPK and others
:.

I

5

AFFIDAVIT\
r

I, the applicant; do hereby solemnly affirm and declare on 

oath that all the para-wise contents of the appeal are true and 

correct to the best of my knowledge and belief; and that

nothing has been deliber^Ly-coaae^d or-kept secret from 

this Honourable Court.
;

AC
.I ★s: ■

1

Deponent
Identified by Counsel

4

*.
f

i

f
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BEFORE THE HON’BLE SERVICE TRIBUNAL.
KHYBER PAKHTUNKHWA. PESHAWAR.

C.MNO. 2023
In

Service Appeal No. 410-D/2022

Shah Jahan Applicant
VERSUS

Govt, of KPK and others Respondents

ADDRESSES OF THE PARTIES

Shah Jahan son of Malik Sultan resident of Bakhtawar Abad, Tehsil & District 
D.LKhan.

Applicant

1. The Government of Khyber Pakhtunkhwa through Provincial Police 

Officer / Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
2. Regional Police Officer, D.LKhan Division.
3. Deputy Inspector General, Dera Ismail Kh^.

4. Superintendent ofPolice/FRP,D.LKhan Range.
5. Commandant Frontier Reserve Police, Khyber Pakhtunkhwa, Peshawar.
6. District Police Officer, D.LKhan.
7. Superintendent of Police Investigation, D.LKhan.
8. The Deputy Superintendent of Police, FRP, D.LKhan Range.

RESPONDENTS

Dated: Humble Applicant

Shah

Through Counsel

Haji Muhammad Shalre^ 
Advocate High Court, 

District Courts, D.LKhan.



of 2022Service Appeal No.

Shahjahan
Son of Malik Sultan resident of Bakhtawar Abad, Tchsil & 
District D.I.Khan

[Appellant]

Versus

.1 Government of Khyber Palditunklwa through Provincial Police Officer / 
I Inspector General of Police, Khyber Palchtunkhwa, Peshawar.-

2. ! Regional Police Officer, D.I.Khan Division.

3. Deputy Inspector General, Dera Ismail Khan.

4. Superintendent of Police/FRP, D.I.Khan Range.

5. Commandant Frontier Reserve Police, Khyber Palchtunkhwa, Peshawar.\

6. District Police Officer, Dera Ismail Khan.

7. ' Superintendent of Police Investigation, D.I.Khan.

8. ' The Deputy Superintendent of Police, Frontier Reserve Police, D.I.Khan
; Range. ' ' j

[Respondents]
i:

SERVICE APPEAL UNDER SECTION 4 OF THE 

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 

ACT, 1974 AIMED AGAINST IMPUGNED ORDERS 

BEARING OB N0. 644/FRP DATED 01.7.2014 AND 

ORDER BEARING NO. 7058-59/EC DATED 07.6.2018,

!

i

J

WHEREBY THE RESPONDENTS IMPOSED MAJOR 

PENALTY ON APPELLANT FROM DISMISSAL OF
L

SERVICE) AS fiLLEGAL, WITHOUT, -LAWFUL 

AUTHORITY, MALA FIDE, UNFAIR AND AGAINST

THE PRINCIPLE OF EQUITY.
!

. ^ :!

rI
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g;
I'

On aceaptance of this Appeal, this Hon’blo Tribunal
A

may kindly be pleased To declare the impugned orders 

bearing OB No. 644/FRP dated 01.7.2014 and order 

bearing No. 7058-59/EC dated 07.6.2018 (Imposing 

Major Penalty on appellant from dismissal of service) 

as illegal, v/lthout lawful authority, mala fide, unfair, 

unjust and against the principle of natural justice and 

be set-aside the same.

a.

/]
To declare the deeision/order of Commandant Frontier 

Reserve Police, Khyber Pakhtunkhwa 

regarding dismissal of appellant from service in 

exercise of powers conferred him under NWFP Police 

Rules, 1975 by taking ex-parte action as illegal, 

/ improper and without affording any opportunity of 

representing appellant’s point of view at any stage 

before dismissal of service, which too, is of violative 

of the procedure enumerated in the said Rules and 

Efficiency & Discipline Rules of Khyber Pakhtunkhwa.

b.
Peshawart

;
1

I

1

!

I

To issue directions to the respondents or to the quarter 

concerned to reinstate the appellant on his respective 

post (Constable No.7774) and set aside the impugned 

orders dated 01.7.2014 and 07.6.2018

(c.

1

|:

That the Impugned orders dated 01.7.2014 and 

07.6.2018 (Imposing Major Penalty on appellant from 

dismissal' of service) be suspended during the 

pendency of the instant writ petition, and the 

respondents be restrained from further taking any 

action prejudice to the appellant,

d.

iTo grant any other relief which this Honorable Court 

deems appropriate in the given circurhstances of the 

case

e.
;■

if
I

Note:- Addresses given above shall suffice the object of service.

;
t

; i

J
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T

Respect/uHy Sheweth,#
The appellant prefers the instant appeal on the grounds hereinafter submitted

apropos the following factsj

It.;?- •

That the appellant was appointed as Constable in the Frontier Reserve 

I Police Department during the year 2007 and served with due diligence for 

i almost 05 years having unblemished service records to his credit, earning 

goodwill and praise from his superiors for his hard work and devotion. In 

; recognition of the efficient and tremendous duties of appellant, no 

adverse inference was ever drawn by the superiors since nothing of the 

sort was ever conveyed to the appellant during the entire stretch of his 

service.

1.

'A
i

\

I That the appellant had availed leave for 60 days w.e.f 29.5.2013 and 

I following its sanction by the competent authority proceed on leave,
li

expected to return for duties on 30.7.2bl3, in the meanwhile, elder
|l

brother of appellant got murdered on 23.7j,2013 while incident shattered 

; the entire family of the appellant and left the appellant bewildered 

disoriented and oblivious of pursuing his routine hence was marked 

absent on due date of expected return to duties.

2.

i

/

That Superintendent of Police, FRP, ^D.I.Khan Range, D.I.Khan had 

appointed Mr. Muhammad Nadeem Siddique, DSP/FRP, D.I.Khan as 

Inquiry Qfficer who after completion of codal fonnalities, submitted his 

finding report and recomm.Bnded to impose major penalty upon appellant 

the charge of absent from duty. Copies of the impugned orders thereto 

dated 01.7.2014 and 07.6.2018 are enclosed as (AnnexureA & B).

3.

I

!

on

. That it is far-fetched to mention here that to the dismay of appellant, he 

was charged in a false case registered vide FIR No. 712 dated 30.9.2013 

of Police Station Cantt, D.I.Khan and was lodged in jail. During^ 

confinement of the appellant in prison, he was-shown to have been, 
proceeded against departmentally and through order dated 01.7.20141 

passed by S.P/FRP, D.I.Khan was awarded punishment of Removal fromj 

; Service, albeit in sheer derogation of the law, rules and nonns of natural; 

justice. Copy of FIR No. 712 dated 30.9.2013 is enclosed as (Annexure

4.
i)

J

i

;
Cl

ii
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That adversaries 6f appellant fabricated a case against the appellant vide 

FIR No. 499/2014 of police station Cantt: D.I.Khan culminating in further 
detention of the appellant in prison thus leaving no opportunity for him to 

defend his cause in departmental proceedings. The authority also did not 
take into consideration the surrounding facts and chose to decide the 

matter exparte entailing in award of the above major penalty of removal 
from service. Copy of FIR No. 499 of 2014 is enclosed as (Annexure D)

5.

i That it was on 13.3.2015, the appellant was acquitted in case FIR No.
I 712 of 2013 by way of judgment rendered by Additional Sessions Judge-; 

11, D.I.Khan, but yet remeined in custody due to pendency of case FIR| 
No. 499/2014. In this case too, the appellant also earned acquittal ini 

. consequence of judgment dated 13.11.2017 of Hon’ble Peshawar High;
I Court, D.I.Khan Bench, thereafter the appellant has since been released!
i' '1 from custody thus absolving appellant of all encumbrances. The said' 
1 ^ judgment passed by Peshawar High Court, Peshawai' was upheld and 

: maintained by apex Supreme Court of Pakistan vide judgment dated 

.21.01.2019. Copies of judgment dated 13.3.2015, judgment dated 

13.11.2017 and judgment dated 21.01.2019 are enclosed as {'Annexure E, 
F&G).

6.

; That dissatisfied of the inaction on the part of respondents to award
major penalty of dismissal from service on; the basis of Inquiry report, the 

• ■ • I
appellant having left with no other efficacious remedy had filed W.P No.
lO-D/2021 before Hon’ble Peshawar High Court, D.I.Khan and vide

ii
judgment dated 13.11.2021, it v/as directed to the appellant to resort thiSj 
Hon’ble Tribunal for redressal of his grievances. In compliance of the. 
said directions, the appellant submitted representation dated 30.10.2021 

to the Inspector General of Police/Provincial Police Officer, Khyber 
Pakhtunkhwa, Peshawar tiut desire relief could not be granted to the 

. appellant. Copies of W.P No. lO-D/2021, judgment passed by Peshawar 
High Court, D.I.Khan Bench, Representation/Revision Petition are 

enclosed as Annexures H,I & J respectively.

7.

fl

That disgruntled of the inaction on the part of respondents to award major 
penalty of dismissal from sendee on the basis of Inquiry report, the

: appellant approaches this Honourable Tribunal for redressal of his
1, _
; grievance on inter-alia the following grounds.

8.



'JI
.

I

iv-
il-' mmi Higiiiii M

;i

That the action of the Respondents/Police authorities dismissing the Appellant! 

is against law, void and violative of procedure enumerated in NWFP Police 

Rules, 1975 and in Efficiency & Deficiency Rules, Khyber Palchtunkhwa hence 

not tenable in the eyes of law which is liable to be undone by this venerable 

Court in its constitutional corrective jurisdiction.

a.

I'•

That the impugned orders dated OI.7.2014 and 07.6.2018 whereby the appellant 

. has been dismissed from service, is ultra-vires, whimsical, outcome of malafide, 

against law, without jurisdiction, abuse of procedure, without lawful authority 

and having no binding effect upon rights of appellant. 1

b.

I. That the criminal cases registered against the appellant were culminated into to
I

] acquittal of appellant upto Apex Supreme Court of Pakistan vide judgment 

dated 21.0i.20i9 and accordingly the appellant was released in the FIR No. 712 

of 2013 and FIR No. 499 of 2014, thus absolving from all encumbrances. 

Nevertheless to say that the entire departmental proceedings against the 

appellant were carried out in absentia of appellant when he was confined in jail 

which amount to grave miscarriage of justice. Now the appellant seeks 

indulgence of this Hon'ble Court to interfere in the matter as to whether the 

department/respondents can proceed against the appellant without giving him 

a right of audience, which too, ordained and envisaged in the Khyber 

: Pakhtunlchwa Police Rules, 1975-

c.

!

J li!i

ii-

That the appellant has unblemished service career which cannot be 

culminated upon dismissal from service. No warning or explanation was'

given to the appellant during' his entire service except this- inquiry. It is sorry
*

state of affairs that respondent/competent authority while passing the 

impugned orders has not taken care norms of justice and kept himself away 

from the lawful authority exercised in this particular matter. This conduct of 

the respondents leads to an irresistible conclusion that the impugned orders

d.

'^1



1

dated 0l.7!20l4 and 07.6.2018'are tainted with mala fide and against the norms 

of justice.

\^ That the appellant has not been afforded with a fair chance to defend his rights.
I ' , . •
I Appellant had unaware that what kind of inquiry was conducted and what type
! I

of evidence was collected. Moreover, no opportunity of cross-examination was 

provided to the appellant during the inquiry proceedings. Hence, all the 

proceedings have been conducted one sided and in a stereotype manner.

e.

:

■

That appellant was legally entitled to be communicated with the report of

■ inquiry officer. Rather it was the right of appellant to be remained aware with 

all the proceedings conducted into the matter. In this regard, Rule 6 of Khyber

: Palditunkhwa Police Rules, 1975 regarding procedure of the departmental'

■ inquiry is crystal clear which is reproduced infra:-

f.

.1
ilProcedure of Departmental Inquiry. -
'!

i. Where an Inquiry Officer Is appointed the authority 

shall. !;

Frame a charge and communicate It to 
the accused together with statement of the 
allegations explaining the charge and of any 
other relevant circumstances which are 
proposed to be taken into consideration;

Require the accused within 7 days from 
the day the charge has been communicated to 
him to put in a written defence and to state at 
the same time whether he desires to be heard 
in person;

a.

b.

;!•
The Inquiry Officer shall inquire into the charge 

and may examine such oral or documentary evidence 
in support of the charge or in defence of,the accused 
as may be considered necessary and the witnesses 
against him.

ii.

The Inquiry Officer shdll hear the case from 
day to day and no adjournment shall be given except 
for reasons to be recorded in writing and where any

iii.

adjournment Is given,
a. It shall not be more thari a week; and
b. The reasons therefore shall be reported forthwith to 
the authority
iv. Where the Inquiry Officer is satisfied that the 
accused is hampering, or attempting to hamper the 
progress of the inquiry he shall administer a warning, 
and if thereafter he is satisfied that the accused is 
acting in disregard of the warning, he shall record a

/

■'.1



•

findlng''to tHareffect and proceed to complete the 
departmental Inquiry ex parte.
V. The Inquiry Officer shall within TO days'of the 
conclusion of the proceedings or such longer period as 

be allowed by the authority, submit his findings 
d grounds thereof to the authority.

may
an

’

Thus, non-compliance of above-referred procedure as envisaged in the Police 

Rules, 1975 and non-communication of the reports of the Inquiry Officer to 

appellant, vitiates all the departmental proceedings against him. In addition to 

above, all the proceedings against the appellant Is illegal, self-contradictory, 

: violative of the procedure and replete irregularities which cannot provide a 

i legal bacldng to the impugned orders.

i

i

That it is an undeniable fact on the f^ce of record that allegation 

contained in the charge sheet culminating into award of the one of major 

punishment of most harsh kind were based on misconception of true facts, 

wrong, incorrect and misconceived.

g-

it is worthy to mention that the appellant has virtually been condemned 

unheard and subjected to a major punishment without being provided with 

appropriate opportunity to defend his cause beyond any encumbrance thus 

calling for interference by this Hon’ble Court to undo the injustice.

h.
an

i:

/ i. : That under the law the Iiquiry Officer was required to furnish all the 

I documents and witnesses along with the charge to the accused official. In this
I . , .

! regard , Section lO of the Public Servants (Inquiries) Act, 1850, is reproduced'^ 

as unden-

I

/
>

■

10. Copy of charge and list to be 

furnished to accused. A copy of the articles 

of charge, and list of the documents and 

witnesses by which each charge is to be 

sustained, shall be delivered to the person 

accused, at least three days before 

beginning of the inquiry, exclusive of the day

the

;
i!

!: ;i
illi

i

imm
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/ ‘i
li

r
i;
i! 1: 4

of deiivefy and the first day of. the Inquiry.*"•
m'- •'

On this score too, the impugned orders are liable to be declared as null & void.

j. That there is nothing on records to prove any complicity on part of the

appellant in involvement in either of the cases registered against him and

from Courts ofabove all the appellant has earned acquittal in both the
/
competent jurisdiction. The punishing authority ought to have awaited the 

Court- proceedings before finally deciding the departmental

cases

r outcome of the
? action. However, while pushing the inquiry proceedings in a slipshod manner: |:

i-,-

i the Inquiry Officer wrongly recommended award of Punishment to the j 

appellant as against the facts and law on the subject. The incorrect, wrong and | 

recommendation made by. the Inquiry Officer ought not been

!
•j

erroneous

considered by the authority i.e S.P/FRP, D.I.Khan for award of punishment 

! but to have rejected altogether.

k. ■ That the charge sheet and the inquiry to probe into the charge were having

legal sanctity. The appellant has not only rendered service to the cause of 

stretch of good many yearsi" a large family to feed but the

no

department over a

punishing authority and for that matter the appellate authority deprived the

appellant and his family of their due earning while Ignoring these aspects

; blatantly.
\

i:
!:■

That before dismissal of service of appellant, the appellant had a vested right of1.
hearing before any order adverse to his interest was passed by virtue of

I
the least requirement. The^principle of audi alteram partem which 

respondents, in the case of appellant, had imposed major penalty, influence 

mainly relying on the charge of absent and that too one sided, the veracity and

wasj

authentic of which, is not credible, therefore, the same is illegal, void ah Initio

and against the Rules.
-\

That the competent authority'while awarding the major penalty should always, 

keep in mind the gravity of charge, which in the case of appellant had not been 

proved. Where gravity of charge is of lesser degree and circumstances reflected

m.

/
5 ;

i

m



:

absence of bad faith and willfulness then 'minor punishment might be a.

preferred course.

That law provides for more than one kind of punishments keeping in view the 

^ object of such penal provisions and the gravity of the charge in a 

i Conceptually punishment to a delinquent employee is premised on the concept 

’ of retribution, deterrence or reformation. ^In awarding punishments, the' s .
: Competent Authority has to keep in mind the underlying object of law and the 

. severity of the charge. :

That where ever wide worded powers conferring discretion exists there remains 

always the need to structure the discretion, so that the decision will achieve the 

high quality of justice. The exercise of powers by the respondents without

intervene where exercise of such powers appears to be '

n.
case.

i'
1

:
0.

\

/
counsel for the appellant craves leave to raise additional grounds;ap|m||||||g|||S;

For the afore-stated grounds, the instant appe||g|||g||i||rf

P-

1

may please be allowed as prayed for.
/■

5 ':V

Any other relief, to which the present;
deemed entitled in facts .and.

i

Appellants is 
circumstances of the case, may please be granted in his
favour with costs throughout.

Your Humble Appellant/2022 •Dated:-

1

Through Counsel

;
Ahmad Ali

Advocate Supr^^e Court

Jt

Miss SJmmaita Awan 
Advocate High Court
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Tour to camp court DJ.Khan has been28.04.2022

adjourned for the same on 27 '06.2022.

V,^_J^eacier

27''Mune, 2022 1. ■ Counsel for the appellant present.

Learned counsel for the appellant submiped an application 

for withdrawal of the appeal on the ground that this Tribunal i'lad 

no jurisdiction to decide this appeal. He requested for withdrawal 

of appeal for presenting before the proper ’ forum. Dismissed 

accordingly. Consign.

2.

!

Pronounced in open court in DJ.Khan and given under 

my hand and seal of the Tribunal on this day of June.-2022.:

3.t r\ ...

, r

t
\j

(Kalim .\rshad Khan) 

Chairman
Cump ‘Court D.LKhan
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JUDGEMENT SHEET
IJiEPJESH^^AR HIGH COUHT, D.L.IOIANJBEISCCH. 

(^idicialpepartmen^^

W:P No. lO-P/2021

\

<<'•'■ ;C5l?
V.\

lylalik Sh;ah Jahan ,, ;•

v:
UJVersus :
0- '

\
Gpyemmeftt'of ICl^yber Pal<Qitunk^^^

Provincial' Police Officer/IGP, Peshawar 

and others^'

!

■ Ep.'j^'p.etifiow.er Mr. Alimad- Ali' Advocate:

'For respondents- 'Nemo. fMotlon: case)
i

Date, of hearing 13->10'.2021-

JUDGMENT 1

Muhammacll Naeem Anwar, J.- Through this single:

jiid.gment we will decide: instant petition, and “fF.F No, 11-
■;

D of 2021” titled “MctUk. Muhammad Kamran vs.

Goymuiient of KPK thwiialv Provincial Police- Officer I

and 4 dthUtis'' as ddehticaliqitestioh of law and fact iiiiVolved 

;iri both; these petitions,. The petitioner Malik. Shah Jahan has 

.Sought the following, relief and .prayed that:/-.

I
.1
1

I

1 :

To declare the, impugned orders bearing 

OB No. .644/FR;P dated .01.7,2014 and order 

bearing. No. 705S-59/EG dated 07.6.2018 

(Imposing Major Pehalt;^ d.h petitioh.er 

.from, dismissal :of service) as illegal, without

a;

;

!

/
:
}!

i

n ■:..........i .'i ■ 1

II

;
•
j ;
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1
.i
s!lawful authority, mala fide, unfair, unjust 

and :againSt the. principle of nat^^ justice 

:and be set-aside the same, 

b. To declare tlr.e decision/order: of 

■Cornmandant Frontier Heserve Police, 

IChyber Paklitunldiwa, Peshawar regarding, 

dismissal, of petitioner from service in 

exercise of powers conl^rred him under 

NWFP Police Pules, 1975 by talcing 

parte action as illegal, improper, and

without affording any opportunity Of
; !

representing petitioner ■$ point of view at, 

.any Stage before dismissal of service, which

too, is of violative of the procedure
1

enumerated in the said Rules and Efficiency

;;
.

Ii!5!

i

i;

/
i;

11
1'!

of Khyber& Discipline Rules:
■i

Pakhtunkhwa.

To issue directions: to the respondents or to

the quarter concerned to reinstate the
ji

petitioner oxi his respective post ^Constable: 

No.7774) and set aside the ijimpugned 

orders dated 01.7.2014 and 07.6*2018 

d. That; the Impugned orders dated 01.7-2014 

and 07i6>20i,81 (Imposing Major Penalty on 

petitioner from dismissal of service) be 

suspended during tlie pendency of the^

: c*

..

/

......

i
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instant wit petition^, and. the: respondents 

be restrained iToni fu'rtdier talcing: any 

jaction prejudiceito the petitioner.

To grant: any other relief which this 

SorioraMe. Gourt deems appropriate in the 

given circunistances of the- case.

e;

;

2, i .F.acts lying in the background of the instant petition are 

that the :petitioner was appointed as ;:Constable in the
I ^ i

Frontier Reserve Police .Department in the year 2007,
'!■

served; the iDepartment for almost 05 years. On 29.05.2007 

-he proceeded on. earned leave, for sixty days (60) but did not 

jom. bis duty,. On 04.10.2013, the Superintendent Police 

Investigation communicated SP FRP 'D.L Khan that the

petitioner has been booked in ease FIR No. 712 dated«

30.09,20.13: under section 324/3:53/186/1:48/149 PRC and .13

AO in. police. sfation. CantthDto^ Khan, thuSj he was 

/suspended' and proGeeded,' .against departmental inquiry

which' •.culminated ihtp: 'his removal' .from sertdee- from the-

date of his: .absence, .on 01.07.2014. In parallel criminal
;

pro.c.eedings he was charge sheeted after commencement’of 

criminal, trial, remained in custody and after full dressed

;
I

i
I

.trial,he was; acquitted of the charges levelled agamst h.irn.

vide .Judgment of the learned Additional 'Sessions: Judge.-H,

4’

i,.

.....
::
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;
D.i.Kliari m 13>Q3:*2aiS. Record: forther^ transpires that in. 

casS^HR:Hd. ^9^? 28^05:2014 under section302 PPG

at .'police Station Gantt;: D.I. Khan he was also nominated as 

I aceii's®^) wherein after completion of trial he was 

convicted under section 302.(b) PPC and sjentenced to death 

with, the payment-of compensation under section 544-A Cr. 

P .C to be: paid of the legal heirs of deceased, vide judgment 

of learned Additional Sessions Judge-I D.I. Khan on 

31,01.2017., against wliich he filed criminal appeal'No. 11- 

p of 2017 before this court which was allowed on 

13.1p20;i7 and he was acquitted of the charges, the 

.judgment of this; court was assaired.before.Hon’ble Supreme 

Court through criming:! appeal No. 277 however, on 

21.01,20.19-the appeal, was dismissed, Tlirough ihst^t writ, 

p;etitioh, filed dfi 06.;0:i.2021, the petitioner has challenged 

the orders/dated 01.07.2014, .& 0.7 .0.6.2018 of his removal 

, from :seiwice.. Facts of the connected W.PN'o. ll-D are that

!

:an i

Malik .Muliaramad Kararan, the petitioner was; police 

constable :posted at Police Station Lines District Baimu 

remumed absent froic duty since 19.01,2012, for which a 

depaftm'entaUnquii^'was initiatedagaihs^ him, charge sheet 

was served,Upon'him, his reply to the charge sheet ahd-sho.w
" i' ' ' ■ ■ 1

cause notice was received and placed on record. It was

T

►

i

i:

1

;
... ..... i:
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\ averred that he, alongvwhh: .other&'waS; booked'.iri .case FIR 

No: 309 dated: l'7.;.06-.201-2 at Police ;Statibh Saddaij' DJ 

Khan Uftdersectioh 302/3.4 P:PC» after, submission of challan 

^d- fec'Orcliiig of. .eyidence all, .of them were: convicted, under 

section’ ;.302(b): P.PC' vide: Judgment, dated 13.10.2015: 

however, their Cr. A No: 73-D Of 2015 was allbwed and

5.

they were acquitted of the charges on 04.04.2018. lit 

departmental proceedings after cornp.letion, he was
i

dismissed from: service vide impugned order dated,
i,

67.0.8..2012., his prayer .ih the petition is as Under:

TO declare.the impugned order bearing OB No.a.

1444: dated 1:3.8.2012 and order dated

.0'7;8.2.0i2 passed by .respondents/authorities 

j (imposing Maj.pr Penalty on petitijjner from
; I

; dismissal of service) as illegal, without lawful 

. auth.ority, mala fide, unfair, unj ust .and against 

the principle of natural j.usdce and be set-aside 

the, same;

b. Tb: 'declare the: decisipn/order of: District 

Police Officer, D.I. Khan regarding 

disraiSsai of petitioner from; service^ in 

exercise of powers conferred Inm under 

KhyberPakhtunldiwa Police Rules, 1975. by 

. talang ex-p.arte action as Illegal^ improper 

and without; affording any opportunity of

V

I

i jha A
■

t> 7'

, ;
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!;/
tepire.Senting petitioner’s point Of Yiew ati 

.any iStage-before! dismissal pf s,er^ce> 'which 

fbo,. is of; Yipldtiye ofi the procedure; 

ehurnferatedihithesaidRules-andEfficiency 

& Discipline Rules of ji Khyher 

Palclitunkliwa,

c. To issue directions to the respoiHjents or to 

the quarter concerned to reinstate ti^e 

;petitioner on his respective post (Gonstable 

No. 19;o6). and; set aside: the iinpugned 

orders, beafing: OB No. X4A4 dated, 

;i3,,8,.i2012 and order dated:07.8.2012.
\

d. That the Impugned Orders bearing OB No. 

1444 idated' I3i8.20l2 and order dated

!

I passed. by07.8.2012'

..respondents/authorities (Imposing Major 

Penalty on petitioner from ;dismissai of 

" service) be suspended during the.pendency 

:pf the instant writ petitionj and the 

respondents, be .restrained from further 

taldng: any action prejudice to the 

petitioner.;

3. Xearjied; cpunsel for petitioners GOhtended. that when

:
(

;

the. petitioners have earned ^acqUittai form the: Gou.rt of ,

competent jiirisdiction which has been made basis, for
i . ■ i; .

ihitiatihg, departmental proceedings against them, and that

i
/ i

Ai

'f. I■

\

\\\



.
too were .GOnducted in absentia, violative to the principle of 

audl,alteram partem, thus, the impugned orders are against 

the; law*, ^vhu^lsical, arbitrary, fanciful and coram, non.judice. 

■^^e added that petitioners had .served the, department for 

long, time' but without providing them an. opportunity as 

provided :in law' they were victimized by the impugned
f

orders- which bn one hand against rule 6 of Khyber

(;
ii

S'
U

vi

1
i'li

^1.

•i'.Palditiirikhwa Police Rules; 1975 but also against the canons 

of ; natatal justice. It was also: submitted that, neither any

■induiiy was eon.ducted not the provisions,, of section 10 of
:

Public:'Servant (inquiries) .Act, 1850 were'complied with.

4.; Arguments heard and record perused.

'It; is undisputed that on 29.05.20123 the petitioner of 

instant'.petition was allowed earned leave :for 6,0. days and it
i

:.als'0 not, denied, that he. did not report ibaek, for .duty on 

eompletion of 60'days leave i.e,, on 30.07.2013. Record 

reflects that there: were two crime' reports against the 

petitioner i.e., PIR .No. 7.12 dated 30.09.2013 under section

I
•

: ^

I

I I?

/ 5v

'A
i;i'!

ti
1

I;

324/353/,18'6/148/149 PPC and 13 AO & FIR No. 499 dated

2:,8.0,6.201.4. Under section 302 PPG at police station Gantt; 

i);L Khan., In the. former he was acquitted vide Judgment of 

thC: learned Additional Sessions Judge-II, D.I. Khan on
i:

1,3.03.2015. whereas in the later he was convicted under

:

:

. 1



'N.

-
I
/

5ii'..
-y

i-

f section; 3'02'(.b) PBG: and; sentenced to death with: the 

pa^^iTient :pf compensatiph under section.; 544-A Cr. .P .C to be 

paid' :of the- legal heirs- o.f deceased,, vide Judgment of: 

learned Additional Sessipvis Judge-I D.I. JChan on
i ’ ■

3:l,.Qh.2G17, It is an admitted '['act that the petitioner was 

acquitted of the charges when hiS 'criminal ippeal 'No. 11-0 

of 2017 was allowed by this'court on 13311.2Q17. A.s per 

record he; was required to report back for duty on
i

30..;07.2:013: which remained inejipiieable- perplexed and, 

disconcerted tliat till Ms nomination ,in the first ever 

criminal case which was lodged on 30.09.2013 why did he. 

not report to his office for' du'ty. Accordingly, it appears 

from;record that the petitioner of the W.F.‘ No.- ll-B- was- 

nominated :.in the FiR.'No.^3^)9 dated 17.06>2Q12 whereas

i

;
i

!

he rernained abseht froiri duty since 19;0fi2012 thus, :for the-
!reasons best known to him be absented himself from duty 

I '
since i;9;v0L2012 arid has :hever explained his absence:

tlirough:pi;aUsible Justificatibn,

.6, 'Moreover,, order dated 01.10.2014 reveals that the 

petitioner' of the: instaht' petition was:, ..suspended, on: 

04,,10>2013, charge sheet and statemehtbf allegations were 

sent to ;him tImougM Supermterident Central Prison D.I.
i ■ ■ '

^an 'Which returned, with the report that' the under-trial

i

AJT(;:ST;p:r

.......... ........

:

a u



1 ' V

f
.J-
/ .

!:
/

•!

S I
prisoner has-refiised to repeive the charge sheet,, the report'

^aji .r^t^ived with, office; memo No. 1.1170/WO/H-B,. dated.

1 i;4 G;;2'0.lE: .charge, sheet was deliyered upon

the-'petitipnef tiup SBO of concerned police station vide.
I*"

officer letter No, IdOOTRP on 25.1 l;2.bI3, but with no 

response. Final show^ ca.iise notice was served upon the 

petitioner on. 04.,G4.2.0:14 but the petitioner failed to reply 

y^ithin .die period of 15 days.
i

7;- |.'Aip'art' from above, .petitioner of the .instant was 

acquitted'by thi^.Gourt when h.is:appeal Nd.tl"P/20n was 

aUoWed On: 13.11.2017 and was released hut this petition •

ip ■it

w,as ifiled oh- 06:G1.2.02.1 .despite that-criminal, appeal No.

ini': of 2bi8 was also clismisscd from the apex court on

21.01.7019. The instant: petition has: been filed before this 

■■.Gdui-t. on 0^.;0.1..2.02while::ohailenging -the validity of the

lOrdef, dated Of .07.2014: &. 07.06.2018, especially when he

had been .acquittedron ISi 11.2017, after lapse.-of more than 

6 years feom: first order and more: than two years and six 

moriths -from last order, and no satisfactory' explanation, hasI ............ ' _
been offered hy the petitioner for such delay. Sirnilarly, the 

petitioner-of‘ W.P- No.t 11-D was- acquitted on Q4.04.2018

but; lie: approached tb this court on 06:.,01.2021. Thus, both
!

these petitions .are hit by the principle of “delay or laches”>.

,1-;

!:
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whidi is; based on the: maxim ''Vi^llaniibus non 

ciormienHus' aemd whicli mean's, equity aids

the. yi'gilant arid; not.the ones, who, sleep over,his nights. It 

refers to the unreasonable: delay enforcing a legal claim. ‘ 

‘‘S.leeping' bver his rights’' is, therefore, such a right which'is, 

lio huger available; as it is barred by the latches. ^Hon’ble 

the.:apex Court in a case titled (S 4c JB-) CM^

Sfiitlpjitp.ht Comniissioner Board of Revenue versus..Sy^d_

• '

.1

i

iAsJtfitaue AW’ 2003 SC 1321 has held that'“wrif
i

funsdwiidn is undoubtedly discmtioharv and extra-or^nari.

■in nature' which mav not, be invoked bv a party w_ho■ T
1

ft

demonstrates a. style of slackness- and laxity on his varL
i

■Ftirifiennore. if a barhf does not choose lesal remedy
i

available under the Statute striclly sDealdh& Constitutional
:i I

iurisdiction of the Hi?k Court cannot be exercised, in his \

favour. Jjaw is well-settled that .a parly Quiltv of $ross:\

nesli^eneeand laches is not entitled to. the equitable relief’’

Mext,^ the argument' of the learned counsel for the,:8.

petition's- 'that the petitioners have been acquitted from.
/eriminal cases: and departmental inquhies were not 

conducted ;is. not: tenable in the eye of law when they weire 

s.ervfed with the charge sheets i.e., if first case through. SHO

:

; I
i

of PS cantt: D.I. Khan and in .forrrter case: by inquiry officer I '

;

...... ..
S

i.
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I bxit' neither they filed' 'writtsi]: reply 'to the statem'ent of
i

^allegations nor the; reply of last show cause was filed by
i ■ .

therti^ The petitioners cannot say that no regular inquiry v^as
! ■ ' ' II

GondUGted into the matter when statement 'of allegations andI' , II
show .cause notices were sei-ved upon theni and even, then,

■ ll
there is no categoric denial in the contents of theses 

petitions-except generalized contents. The petitioners did 

;no.t'raise any objection during inquiiy proceedings. The 

petitioner of instant petition was suspended from seiwie'e on 

04-U)-20r3 and was removed from the service on 01-07-- 

20.i4. afiter'completion of inquiry and even, after his acquittal 

m the year ;20i7 he raised no objection. .Acquittal order, of 

the petitioners, from criminal cases do not, per-se:, absolve 

the departmental liability of civil Servants as both 

departmental, and criminal proceedings’ are entirely'different. 

andinot.mter.-Iinked;: one. is-related to criminal'liability and
i ,.

themther is related to disciplmemf service. This controversy 

was resolved by'the. apex Court, of Pakistan in case titled 

Dad V. Inspector General of ToUce and 2 others”

I;
ff
it’
bl

1.:

ifl
I

!/ :

\
fl;

I

. 1't̂

1
!)

i;'
11

' 1

■j

I

(2004-SChfR 1:92” wherein it was held that; -

i Disciplinary proceedings and criminal proceedings— 
i Differenee-^-Acquittal from criminal case—Bffect™
: Both 'Such proceedings are not interred dependent and 
; carl be: initiated simultaneously and brought to logical 
end. separately with different conclusipns-.-Griminal 
prbeeedmgs do. not constitute a bar | for initiation of

i!

■«.

G
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\
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idisciprf-inary prap^effings relevant to Efficiency and 
■fii'S.cipImary Ruies—A'Gq\;iittaL in' cvi'm.inal, case wQuld. 
E^e;np-beaf ing'^P'diaciilin'a

/ .
■■

:pr '• Reliance, may also:Re placed on '^GoveminUni of N.W.F.’-P 

throiish Secretary Finance, Excise and Taxation

Depdi-tfnent Peshawar and 2-otIiers'\(2003 SCMR 318”. 

Another Objection :of the petitioners was that they were not

dealt with in consonance with the section 10 of The Public

:S.ejw.ants; .(Inquiries). Act, 1850 (ACT NO. XXXVII OF

18':5'G)v suffice is^ to say that this Act has already been
;

repealed by' the’ Repealing Act 1870 fAct No. XIV of 

1870). Therefore, this contention is: misconceived.

Likewise, the provisions of section 10 of The Khyber
'1 , ...

Pal-ditunidiwa Police Rules, 1:975 deals with the Procedure
:■ ' ■ ' il

of .Departmental, Inqiiiiy .however this rule iin not. applicable
.. ^ . :. .. i 'm certain matters as provided in section 8 of the ibid Act 

which reads as under:

l

\

Rules 5 and 6 not to apply in certain cases.
Noth|hg:in^ rules 5 and 6 shall apply in a case- 
fa) where the accused is dismissed or 
renioved from 
on the ground of conduct which has led to a 
sentence of imprisonment; or 
(b) where ,the authority competent to dismiss 
remove a person from service, or to reduce a 
person in. rankviS- satisfied that for reasons to 
recorded in writing by that authority, it is not 
reasonably practiGable to give the accused an 
opportunity of showing cause.

8.

service or reduced in rank)

or

be



;

d> w

In view :ofxulGS .S’ tills submission of the learned counsel for 

p.etittoners dS; also: :misp.onstru,ed.

9., ; Admittedly and: undeniably, the petitioners, were civil

selvarits arid tlie irapughed. Notifications relate to the terras
I ' ' ”
I ii

and conditions of the civii sen'ants, regarding which, this

*

:
'CoUiH;'cannot exercise its jurisdiction under Article. 199 of the 

Cpns.titution, in accordance, w.hh .the bar provided in Article 

212 of the;. CgnstituCion of the; Islamic Republic of Pakistan^ ■

'Which,ireadaasi

“212, Administrative Courts and Tribunals. (1) 
■Mo.twithstandlng anything hereinabove, contained,, the 
.;app,rGpxiatc- Legislature may by Act [provide^ for the 
■,estabiish.raent: of], one .or’'more Administrative Courts 
or Tribunals to exercise exclusive jurisdiction in 
respect: of

(a) ; matters'- relating; to. lire, terms and co.nditions o.f 
i persons [who' are or have been] in the,' service of 
I Pakistan, including disciplinary matters;

(b) matters relating to claims arising from tortious acts 
of "'Qoverament, or. any person in the service- of 
Pakistan, or of any local or other authority 
empowered by taw to levy and tax or cess and any 
servant of such authority acting in. the discharge of 
his; duties'as; such servant; or

^ (c) rnattei'S. reiating to the acquisition, administration 
and disposal of any prCpferty which, is deemed to be 
enemy property under any law.

(2) .Notwithstanding anything hereinbefore, contained,
: where any Administrative Couil or Tribunal is 

established under clause (1), no other court shaU grant 
an: injunction,, make any order or entertain any 

: proceedings in respect of any matter to which the 
; jilriSdiction of such Administrative |bourt or tribunal

\
i

i.

TeSTpd.A.

(rjocnawar ■''■■A
' '' V'. '

V s.* • ■«
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.extencis; and a;li iDi:-dCeBd,irigs in respect of any such 
:mdttdE wMtb may be pending before^ such Other court 
lihimediately befbro the. establishment: of the 
^dminlsteativofeaurt or Tribunal otherihan an 
■:p:end:ihg! before: hie. Supreme Courh shallabate on such 

establishment:
Provided that the provisions of this clause shall 

not apply to an Administrative Court or Tribunal 
established:, under aiT Act of a Provincial Assembly: 
unless, at the request of that Assembly made in the 
form of a resolution, Majlis-e,-Shoora (Parliament) by 
law extends the provisio.ns to such a Court or Tribunal.

(3) An .appeal to the Supreme Court from a judgment,
,decree, order or sentence of air administrative-Court .or 
Tribunal shall lie only if the Supreme Court, being 
satisfied, that the ease involves a substantial question of 
law :bfb,ubliG;importanc.e, grants .leave to appeal”

i

ly
i:

■

!

i

\\

i

Likewise,, the principle^ laid down, by the apex Court 

regarding the^ terms and conditions' of civil servants, ,a,s 

enunciated ..in the cases, of: Miss Rukhsana baz vs. Seeretaryi 

■Rdudation. Punjab & others...(199-7 _SCMR 167); Ayyaz

10.
;

i:

!■

Aniu'm‘Vs. Government of P-uniab.- Housing and .Physical

Planiiing. Department through Secretary^ and others (1997. 

:SCMR 169T Rafiaue' Ahinad Chaudhry vs. Ahmad.. Nawaz 

Malik- -& others 0997 . SCMR 1701: Secretary Education

hiWFP. Peshawar and 2 others vs. Mustamif Khan & another 

(20QS S.CMR IT) and Peer Muhammad., vs. Government of 

RalUchi&tarii thrbush Chief Secretary & others (2007 gCMR, 

.54b' thus, matters relating to the terms and condition of 

service can. be^ urged before the departmental authority at first

;

;; I

■

bp';.
'I . V*
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p:
in&tan'G(3 and then, before^ the learned Seryipe Tribunal, .so, this 

Gbiirt, whil&.exercising its jurisdiction under Article ;199 of
i

the- Oohstitution of the Islamic Republic of Pakistan/ 1973,
;

ean’Tstep^in. '

M:.

Having discussed the provisions of the Act of 1973,. 

the A.P.T .Rules, the status of the petitioners being 

employees/cons.tables of Police Department do fall within the 

definition of civil sei-vant which excludes jurisdiction of this 

Cburtito adj;Udic,at.e'up:on' Clie. matters relating tp/the terms and 

CpnditiQns' of a. ciyil. servant and the Tribunal estabrished.

XI.

under the pfoyis.iori.’of the .Service Tribunal Actj 1974 is the
. i ■

proper foriim for.adjudication, of such'iTiatters,

"We earmot lose sigtil of the fact that noii-obstante.

clau^.es: of Articles 212.(1) and (2) begin with
1 . '

‘‘riQ.tydthstanding anything hereinbefore, contained/'’ thus.
i

oveitiding, inter alia, the constitutional jurisdiction of the 

High .Gouit under Article [:99, which is already “Subject to 

the Gbnsti'tution/’ 'Scope of jurisdiction and powers of the:
i

Tribunal are: provided in sections 4 and 5 of thb Act., The;

12

High: Cbiirt,, therefore, has no jurisdiction to entertain any
i * '1 .
' . . I *

proceedings in respect of terms and conditions pf service of a

civil servant which can .be adjudicated upph by the Tribunal 

under the’A.ct. This Court as a constitutional Court is mindfiil
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o:f tlie,juri:s£iietibnai;exGU^ under Article .212: of

.the: C.otistitufl'on^ Any .Irans'gressiGn, pf .this- constitutional 

liiiTiitatidn will render the order ;pf the High Court void :and 

illegal. Therefore,, unless the Jiirisdiption :Qf the Tribunal, is 

ousted; Uhcler section 4(l .)(b) b,f the Act, as described above, 

assinnption. of jurisdictidn' by the High Court 'in respect of 

matters; pf terms and conditions of' a civil servant, is 

Unepnstituti'on'al .and^ impermissible..
‘ i '

13'. ; .Fdf 'the above reasons, both these petitions are
i

dismissed', however, the.peti.lioners are at libeity to approach

the, prdpjsr foimm; :f6r, their' redr.es.sal, if they are so advised., .

Aunounced.
October 13^:2021 
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iJt'r-i/£. L/oii, ^ ^ I P_/i'f Zl, tj"^Z:o £'1, 

[S/i 'Ui ^ j/j L l5/i tf//•-jy'tf 'r^L-» ;j) JywZ''.'/ U'-U >)/-J' wi.i^y ^.■■'U- ;:^Wj / ;;.'U iZ'y
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