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BEFORE THE HON’BLE SERVICE TRIBUNALyo...
- KHYBER PAKHTUNKHWA, PESHAWAR.
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] In ﬁu:‘c‘:d.._

Service Appeal No. 410-D/2022 -

Shah Jahan son of Malik Sultan resident of Bakhtawar Abad Tehsﬂ
& District D.I.Khan.
APPLICANT
VERSUS

1. The Govemmént of Khyber Pakhtunkhwa through Provincial Police _
Officer / Inspector General of Police, Khyber Pakhtunkhwa,
Peshawar.

Regional Police Officer, D.I.Khan Division.

Deputy Inspector General, Dera Ismail Khan.
| Superintendent of Police / FRP, D.I.Khan Range.

Commandant Frontier Reserve Police, Khyber Pakhtunkhwé,
Peshawar.
| 6. District Police Officer, D.I.Khan.

7. Superintendent of Police Investigation, D.I. Khan. -

8. The Deputy Superintendent of Police, FRP, D.I.Khan Range.

th = » N
. . . . .

(Respohdents)

APPLICATION UNDER SECTION 12(2) OF CPC

FOR SETTING ASIDE THE JUDGMENT / ORDER

DATED  27.06.2022 PASSED BY  THIS

HONOURABLE TRIBUNAL IN SERVICE APPE-AI',
'NO." 410-D/2022  BEING  BASED  ON
: MiSREPRESENTATION ETC.



RESPECTFULLY SHEWETH,

f

Briét Facts of the Case:

. 1. That the petitioner challenged the impugned orders bearing OB No.
644/FRP dated 01.07.2014 and order bearing No. 7058-59/EC dated
07.06.2018 (Imposing Major Penalty on applicant from dismissal of
service) through Service Appeal No. 410-D/2022 before this
Honourable Tribunal. Copy of service 'appeal is enclosed ,és Mark-

A.

— b

?

2. That, on 6™ July, 2023, the applicant came to this Honourable
| Tribunal at Peshawar for updates regarding next date of Ihearing /
proceeding of his above said Service Appeal, then the applicanf ‘was
informed that his Service Appeal was withdrawn by his learned
Counsel on 27" June, 2022 by submitting an applic_ation. Hence, the

appéal of the applicant was dismissed as withdrawn on 2I7th June,

2022. Copies of application and order dated 27.06.2022 are enclosed

as Mal;i_(-B & C respectively.

3. That present applicant feeling aggrieved of the order daied

27.06.2022 of this Honourable Tribunal, wants to challenge the |
same .on the basis of mis-representation etc., inter alia,, on the

following grounds:
i That the impugned Judgment / order dated 27.06.2022 of this
Honourable Tribunal in Service Appeal No. 410-D/2022 is the

outcome of mis-representation etc., thus the same is liable to be

set aside invoking provision of section 12(2) CPC.
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That it is a matter of record that applicant was a civil servant, and

earlier he filed the writ petition No. 10-D/2021 before the

- Honourable Peshawar High Court, D.LKhan Bench by

challenging the impugned orders beariﬁg OB No. 644/FRP dated
01.07.2014 and order bearing No. 7058-59/EC dated 07.06.2018
(Imposing Major Penalty on applicant from dismissal of service).
The writ petition was decided on 13.10.2021, wherein, the
Honourable High Court held that the matter in issue is of terms
and conditions of a civil servant, hence the writ petition was
dismissed and it was mentioned in the judgment that “the
petitioner is at liberty to approach the proper forum for their
redressal, if they are so advised”. (Copy of Judgment dated
13.10.2021 is enclosed as Mark-D.). Therefore, the applicant

filed the Service Appeal before this Honourable Tribunal, and in

.- such like situation, the Service Tribunal was the right forum for

redressal of his grievances, but the Service Appeal was

‘withdrawn on the ground that the petitioner was not a civil

servant rather he was appointed under Police Rules. Thus, it was
misrepresented before this Honourable Tribunal to the effect that
the petitioner was not a civil servant. Hence, on this score alone

the impugned order is liable to be set aside.

That during proceedings of the lis, the applicant was unable to
pursue his case due to blood enmity and the applicant was shifted
to District Multan. The Learned counsel had not consulted the
applicant while submitting the application for withdrawal of
service appeal. Moreover, the Service Tribunal fxas the
Jurisdiction to decide the matter in issue in service aﬁpeal as the
applicant was civil servant and the matter in issue was the terms

and conditions of civil servant,
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therefore, on this sqofe alone the impugned order is liable to be

reversed.

. That the counsel for applicants may be allowed to raisé :

additional grounds at the time of arguments.

For the foregoing réasons it is respeétfully prayed that the -

=Iudgment / Order dated 27. 06 2022 passed by this Honourable Tribunal in

service appeal No. 410-D/2022 may klndly be set 351de declaring the same,

. passed on the basis of misrepresentationetc and may klndly be decided the

. ‘Service Appeal No. 410-D/2022 on its own merits;

Dated: - : Humble Applicant

Through Counsel

-

Haji Muhammad Sh keel
Advocate High Court,
District Courts, D I.Khan.
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" BEFORE THE HON’BLE SERVICE TRIBUNAL,

; KHYBER PAKHTUNKHWA, PESHAWAR.
B B | -
RO C.MNo. __ 2023
IR . In ‘ :
‘ ; Service Appeal No. 410-D72022
* .. Shah Jahan’ S PR ERPRRPRRE Applicant -
. VERSUS .
4Govt. of KPK and others U Respondents
\  AFFIDAVIT -
I, the applicant; do hereby solemnly affirm and declare on
oath that all the para-wise contents of the appeal are true and
corréct to the best of my knowledge and b_elief; ‘and that
o nothing has been deliberately_concealed or-kept secret from o
" this Honourable Court. R : -
j 0 \ o
; ' Sl -
‘ ‘ “ ‘ \:’l 2y J d .’,' . ) ' '
’ - EEEER A Deponent
Identified by Counsel | » '
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BEFORE THE HON’BLE SERVICE TRIBUNAL,
KHYBER PAKHTUNKHWA, PESHAWAR.
C.M No. _ 2023

In
Service Appeal No. 410-D/2022

‘ :Shah Jahan L Applicant
o VERSUS
Govt. of KPK and others ... Respondents

Shﬁh Jahan son of Malik Sﬁltan resident of Bakhtawar Abad, Tehsil & District
D.1.Khan.

............... Applicant

1. The Government of Khyber Pakhtunkhwa through I;rovincial Police
Officer / Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
Regional Police Officer, D.I.Khan Division.

Deputy Inspector General, Dera Ismail Khan.
Superintendent of Police / FRP, D.I Khan Range.

* Commandant Frontier Reserve Police, Khyber Pakhtunkhwa, Peshawar.

District Police Officer, D.I.Khan.

Superintendent of Police Investigation, D.I.Khan.

The Deputy Superintendent of Police, FRP, D.I.Khan Range.
T RESPONDENTS

= = NV R N SV N

Dated: Humble Applicant

Shah Jahani%"

Through Counsel

Haji Muhammad Shakes
Advocate High Court,
District Courts, D.I.Khan.
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*Shah Jahan
Son of Malik Sultan resndent of Bakhtawar Abad, Tehs1l &

District D.I.Khan

/

" [Appellant]
Versu’é ' '

Government of Khyber Pakhtunkhwa through Provincial Police Officer /
Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

"1
I
|
|
I
y
I

2 ‘Regional Police Officer, D.1.Khan Division.
3. Deputy Inspector General, Dera Ismail Khan.
4.. Superintendent of Police/FRP, D.1.Khan Range.

5. Commandant Frontier Reserve Police, i(Hyber Pakhtunkhwa, Peshawar.

6. ': Dlstrlct Pohce Officer, Dera Ismail Khan. ' |
7. Supenntendent of Pohce Investlgatlon, D.I.Khan.

8. . The Deputy Supermtendent of Police, Frontier Reserve Police, D.1.Khan

. Range. . 1,

; [Respondents]

SERVICE APPEAL UNDER SECTION 4 OF THE

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
ACT, 1974 AIMED AGAINST IMPUGNED ORDERS
BEARING OB NO 644/FRP DATED 01.7.2014 AND
ORDER BEARING NO. 7058-59/EC DATED 07.6.2018,
| WHEREBY THE RESPONDENTS IMPOSED MAJOR
PENALTY ON APPELLANT FROM DISMISSAL OF
SERVICE) AS HLLEGAL, WITHOUT LAWFUL

AUTHORITY, MALA FIDE, UNFAIR AND AGAINSTI

X THE PRINCIPLE OF EQUITY.




a;_ _ On acceptance of this Appeal, this Hon'bie Ttibunai
may kindly be pleased To declare tho Impugned orders :
bearing OB No. 644/FRP dated 01.7.2014 and order .
bearing No. 7058-59/EC ‘dated 07.6.2018 (Imposing - o
Major Penalty on appeliant from dismissal of service) -
as illegal, without lawful authority, mala fide, unfair,
unjust and against the principle of natural justice and

be set-aside the same.

b. To declare the decision/order of Commandant Frontler
_Reserve Police, Khyber ' akhtunkhwa, Peshawar

regarding dismissal of uppellupt from service in

exercise of powers conferred him under NWFP Police | '

Rules, 1975 by taking ex-parte action as illegal,

/ * improper and without affording any opportunity of
representing appeliant's point of view at any stage
before dismissal of service, which too, is of >v‘iolaﬁve
of the procedure enumerated in the said Rules and.

Efficiency & Discipline Rules of Khyber Pakhtunkhwa.

c To issve direccions to the respondents or to the quaﬁer . : o
| concerned to reinstate. the appellant on his respective
post (Comtt‘:ble No.7774) and set aside ﬂme impugned

orders dated 01.7.2014 and 07.6.2018

: : u
d That the Impugned orders dated || .OI .7.2014 and
' - 07.6. 2018 (Imposing Major Penalty on appellant from

dismissal. of service) be. suspended durlng the
) - pendency of the instant writ petition, and the
respo“ncllents be restrained from further taking any

action prejudice to the“appellunt,

e. To grani any other rellef which this Honorabie Court
' deems appropnate in ihe given cnrcumsfunces of the

case

Note:- Addresses given above shall suffice the object of service.
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Respectfully Sheweth, Lo

2.

3.

.4.

The appellant prefers the instant appeal on the grounds hereinafter submitted

apropos the following facts

I

. |

That the appellant was appointed as Constable in the Frontier Reservei
i

Pohce Department during the year 2007 and. served with due diligence forl

i almost 05 years having unblem1shed service records to his credit, earnmgi

~ goodwill and praise from his superlors for his-hard work and devotion. In!

- recognmon of the efficient and tremendous duties of appellant, no

-, adverse inference was ever drawn by the:superiors since nothing of the :

* sort was ever conveyed to the appellant during the entire stretch of hts,

' service. \

1

| 5 That the appellant had availed leave for 60 days w.e.f 29.5.2013 and|

i following its sanction by the competent authority proceed on leave,

expected to return for duties on 3072013, in the meanwhile, elder
brother of appellant got murdered on 23. 7 2013 while incident shattered
the entire family of the appellant ‘and left the appellant bewildered,

. disoriented and oblivious' of pursuing his routine hence was marked| .

absent on due date of expected return to duties.

5

That Superintendent of Police, FRP, ,D.LKhan Range, D.LKhan had

appointed Mr. Muhammad Nadeem Siddique, DSP/FRP, D.LKhan as
Inquiry Qfﬁcer who after completion of codal formalities, submitted his
finding report and recommended to impose major penalty upon appellant
on the charge of absent from duty. Copies of the impugned orders thereto
.dated 01.7.2014 and 07.6.2018 are‘encloseci as (Annexure A & B).

That it is far-fetched to mention here that to the dismay of appellant, he
was charged i in a false case registered vnde FIR No. 712 dated 30.9.2013

of Police Station Cantt, D.l.Khan ancl was 1odged in jail. Durmg
conﬁnement of the appellant in prison, he was.shown to have been

. proceeded agamst departmentally and through order dated 01.7. 2014

passed by S, P/FRP, D.I.Khan was awarded punishment of Removal from!

Service, albeit in sheer derogation of the law, rules and norms of -natural;,
- justice. Copy of FIR No. 712 dated 30.9.2013 is enclosed as (Amzexurei
: Q ' ' o

J———,
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That adversaries of appellant fabricated a case against the appellant vide
FIR No. 499/2014 of police station Cantt: D.I.Khan culminating in further

detention of the appellant in prison thus leaving no opportunity for him to

- defend his cause in departmental proceedings. The authority also did not

" take into consideration the surrounding facts and chose to decide the

matter exparte entailing in award of the above major penalty of removal

 from service. Copy of FIR No; 499 of 2014 is enclosed as (Annexure D)

That it was on 13.3.2015, the appellant was acquitted in case FIR No.

712 of 2013 by way of j Jucglncnt rendered by Additional Sessions Judge-

II, D.L K.han, but yet reme. med in custody due to pendency of case FIRi
No. 499/2014 In this case too the appellant also earned acquittal 1n|

- consequence of Judgment dated 13.11.2017 of Hon’ble Peshawar ngh

Court, D.LKhan Bench thereafter the appellant has since been released.

from custody thus absolvmg appellant of all encumbrances. The sa1d'

" judgment passed by Peshawar High Court, Peshawm was upheld and '

- maintained by apex Supr,eme Court of Pakistan vide judgment dated
1, 21.01.2019. Copies of judgment dated 13.3.2015, judgment dated

113.11.2017 and judgiment dated 21.01.2019 are enclosed as (dnnexure E,

- F& G).

~ major penalty of dismissal from service oln:; the basis of Inquiry report, the

- 10-D/2021 before Hon'ble Peshawar ngh Court, D.I.LKhan and vide
- judgment dated 13.11.2021, it was dlrected to the appellant to resort this; -

That dissatisfied of the inaction on the part.of 1'espondenfs to award

api)ellant having left with no other efﬁcacious remedy had filed W.P No.

|
Hon’ble Tribunal for redressal of his grievances. In compliance of the.

said directions, the appellant submitted representation dated 30.10.2021
to the Inspector General'of Police/Provincial Police Officer, Khyber
Pakhtunkhwa, Peshawar but desire relief could not be granted to the

. appellant. Copies of W.P No. 10~D/2021, judgment passed by Peshawar

- High Court, D.ILKhan Bench, Representation/Revision Petition are

. grievance on inter-alia the following grounds.

. enclosed as Annexures H, I & J respectively.

' That disgruntled of the inaction on the part of respondents to award major
‘penalty of dismissal from. service on the basis of Inquiry report, the °

. appellant approaches this Honourable Tribunal for redressal” of his




C.

. That the action of the Respondents/Police authorities dismissing the Ap’pellant%

_ That the criminal cases registered against the appellant were culminated into to

a right of audience, which tbo, ordained and envisaged in’ the Khyber

is against law, void and violative of procedure enumerated in NWEP Police

- Rules, 197_5 and in Efficiency & Deﬁc{ency Rules, Khyber Pakhtunkhwa hence

not tenable in the eyes of law which is liable to be undone by this venerable

Court in its constitutional corrective jurisdictlon.

-

That the impugned orders dated 01.7.2014 and 07.6.2018 whereby the appellant

.has been dismissed from service, is ultra-vires, whimsical, outcome of malafide,

_against law, without jurisdiction, abuse of procedure, without lawful authority

and having no binding effect upon rights of appellant. _ ‘

acquittal of appellant upto Apex Supreme Court of Pakistan vide judgment

dated 21.01.2019 and accordingly the appellant was released in the FIR No. 712

of 2013 and FIR No. 499 of 2014, thus absélving'from all encumbrances.’
Nevertheless to say that the entire departniental_ proceedings against the

appellant were carried out in absentia of appellant when he was confined in jail

which amount to grave miscarriage of justice. Now the- appellant seeks

indulgence of this Hon’ble Court to interfere in the matter as to whether the|
' /

depértment/respondents can-proceed against the appélla_nt without giving him

Pakhtunkhwa Police Rules, 1975. I

That the appellant has ‘unblemished ;:ewice career which cannot be

culminated upon dismissal from service. No warning or explanation was'

given to the appellant during his entire service except this inquiry. It is sorry
¥ .

- state of affairs that respondent/comi)etent authority while passing the

impugned orders has not taken care norms of justice and kept himself away

from the lawful autﬁoritf exercised in this particular matter. This conduct of

the respon‘denté leads to an irresistible conclusion that the impugned orders




. proceedings have been conducted one sided and in a stereotype manner.

N

dated 01.7:2014 and 07.6.2018 are tainted with mala fide and against the norms

“of justice,

That the appellant has not been afforded with a fair chance to defend his rights.

Appellant had unaware that what kind of inquiry was conducted and what type:
‘ i

of evidence was collected, Moreover, no opportunity of cross-examination was
1

provided to the appellant during the inquiry proceedings. Hence, all the

1)

3

* That appellant was legally (rn;itled to be communicated with the report of

: inquiry officer. Rather it was the right of appellant to be re_mained aware with

all the proceedings conducted into the matter. In this regard, Rule 6 of Khyber
Pakhtunkhwa Police Rules, 1975 regarding procedure of the departmental!

inquiry is crystal clear which is reproduced infra:-

: i '.
Procedure of Departinental Inquiry:-

[
i. Where an Inquiry Officer is o;!ppolnted the authority

shall, !

a. Frame a charge ‘and communicate it to

the accused together with statement of the
allegations explalning the charge and of any
other relevant circumstances- which are
proposed to be taken into consideration;
b, Require the accused within 7 days from
the day the charge has been communicated to
“him to put in a written defence and to state at
the same time whether he desires to be heard
in person; ’

ii. The Inquiry Officer shall inquire into the charge
and may examine such oral or documentary evidence
in support of the: charge or in defence of the accused
as may be considered necessary and the witnesses
against him, : o : . !
iii. The Inquiry Officer shdll hear the case from
day to day and no adjournment shall be given except
for reasons to be recorded in writing and where any
adjournment is given, :
a. It shall not be more thar a week; and
b. The reasons therefore shall be reported forthwith to
" the authority : g
iv. Where the Inquiry Officer is satisfied that the
accused is hampering, or attempting to hamper the

progress of the Inquiry he shall administer'a warning ..
and if thereafter he is satisfied that the accused Is
acting in disregard of the warning, he shall record a

1]

\ -




T -

Thus, non-compliance of above-referred procedure as envisaged in the Police

: punishment of most harsh kind were based on misconception of true facts,

" calling for interference by this Hon’ble Court to undo the injustice.

“asunder:- ' . : |

finding“to that effect and proceed to complete the
departmental Inquiry ex parte.

v, The Inquiry Officer shall within 10 days’of the
conclusion of the proceedings or such longer period as
may be allowed by the authority, submit his findings
and grounds thereof to the authority.

Rules, 1975 and non-communication of the feports of the Inquiry Ofﬁcef to
appellant, vitiates all the departmental proceedings against him. In addition to .
above, all the proceedings against the appeliant is illegal, self-contradictory, |
violative of the procedure and replete irregularities which cannot provide a
legal backing to the impugned orders.

That it s an undeniable fact on the flflce of record that allegation

contained in the charge sheet culminating | mto award of the one of major

- ‘wrong, incorrect and misconceived.

It is worthy to mention that the appellant has virtually been condemned

unheard apd subjected to a major punishment without being provided with an

" appropriate oppoftunity to defend his cause beyond any encumbrance thus

’

That under the law the I:iquiry Officer was required to furnish all the
documents and witnesses along with the charge to the accused official. In this

regard , Sectit:?n 10 of the PuBli; Servants (Inquiries) Act, 1850,—13 reproduced-!

10. ACopy of .charge. and list to be
furnished to accused. A copy of the orﬂcles.
'of charge, and list of the documents and
witnesses by which each charge is fo-be..}
sustained, shall be delivered to the person
accused, at }eos.t three days before the

- beginning of the inquiry; exclusive of the day




k.

* punishing authority and for that matter the appellate authority deprived the %
: appellant and his family of their due earning while ignoring these aspects

blatantly.

" hearing before any order adverse to his mterest was passed by virtue of

A

LT

" of deliveiy and the first day of.the Inquiry. -

_ On this score too, the impugned orders are liable to be declared as null & void.

_ That there is nothing on retords to prove any complicity on part of the

appellant in 1nvolvement in either of the cases reglstered against him and .

above all the appeilant has earned acquittal in both the cases from Courts of -

competent jurisdiction. The punishlng authority ought to have awaited the

outcome of the Court: proceedings before finally deciding the departmental'
actlon However, while pushing the inquiry proceedmgs ina shpshod manner’ |
i the Inquiry Ofﬁcer wrongly recommended: award of Punishment to the: !

| -appellant as agatnst the facts and law on the subject. The incorrect, wrong and |

|
: !
erroneous recommendation made by the Inquiry Officer ought not been ‘
considered by the authority i.e S.P/FRP, D.LKhan for award of por_lishment i

but to have rejected altogether. ' : | ‘|

* That the charge sheet and the inquiry to-probe into the charge were having no

Jegal sanctity. The appellant has not only rendered service to the cause of

department over a stretch of good r:tany years, a large family to feed but the :

That before dismissal of service of appellant, the appellant had a vested right of

principle of audi alteram partem which was the least requlrement The

- fespondents, in the case of appellant, had imposed major penalty. mfluence

mainly relying on the charge of absent and that too one sided, the veracity and
authentic of which, is not credible, therefore, the same is illegal, void ab initio

and against the Rules,

That the competent authority ‘while awarding the major penalty should always. -

keep in mind the gravity of charge, which in the case of éppellant had not been

. proved. Where gravity of charge is of lesser degree and circumstances reflected




absence of bad faith .and willfulness then ?minor punishment might be a

preferred course.

That law provides for more than one kind of p‘unlshments keeplxlg in view the
object of such .penal provislons and the gravity of the charge in a case.
Conceptually pumshment to a delinquent employee is premised on the concept o f
of retrlbut:on, deterrence or reformationl hln awarding pumshments, the

AL L . Competent Authority has to keep in mind the; underlying object of law and the |*

severity of the charge
LY T : Tlmt where ever wide wurdecl powers conferrmg dxscretion exists there remains
always the need to structure the dxscretlon. so that the decision will achieve the

hlgh quality of justice. The exercise of powers by the respondents thhout

observing law, Statutes is nor tenable in the eye of law r ‘h
procedure enumerated in the NWFP Police Rules, 139?5-
have failed to rationalize and regulate thelr powers by Rule:

mtervene where exercise of such powers appears to be arbm-a

/ e
p. Counsel for the appellant craves leave to raise additional grounds
hearing.
| . -
) : For the afore-stated grounds, the mstant appe
E may please be allowed as prayed for.
Any other relief, to which the presentg
? Appellants is deemed entitled in facts .and;
circumstances of the case, may please be granted in his-
favour with costs throughout.
Dated:-£/ Z 5 p022 Your Humble Appellant
~ } . . °

Through Counsel

Do /
Ahmad Ali

Mtss SHumaila Awan

Advocate High Court
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Tour to camp court D‘.I'.»Kha:n has been
adjdumed for the same on 27-.'(3_6.2022.

27" June, 2022 1. Counsel for fhe appellant present.

 2. -Learned counsel for the aﬁpellalit éublﬁigted an applica'ti'or_lf'
- for withdrawal of the appeal on the ground that this Tribunal f;!’.'.ad

no jurisdiction to decide this appeal. He reqﬁes@ed for withdfaﬁs}va’l

of appeai for ﬁreseﬁting betore the proper : forum. Dismif;.«;ed

: accordingly.Consign.

3. Pronounced in open court in D.1 Khan and given unde,f

my hand and seal of the Tribunal on this 2 7 Llay of June, 20 ’

(Kallm f\rshad Khan)
C h.urman ‘
bamp ourt V.LEKhan
, {
‘ADate of Presentatlon of Apphcaﬁ'@“
-nber of - |
(‘” 7ing Fee.........-/ o ‘ - M
b nt - -
1 e ol Copyle %f ‘ A /
gl .iiii'zmpleot-ion of Cogy. ' Z /7 / '7/()—~7 } I
ﬁate of Delivery of Copy. % et _ .
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, JUDGEMENT SHEE’I
THE PESHAWAR HIGH COURT, D.I. KHAN ]BENCI-I
(Judzcml ,Department)

- WiPNo.10-D/2021

O\ : Malik Shah Jahan

Q\Q . B Versus |
Government of Kliyber Pakhtunkhwa through
Provincial P‘O'che Officer/IGP, Peshawar
P and others

| '
- Eu;;%r petitioner

|

‘For respondents  Nemo (Motion case), | : L

Date of hearing 13.10.202%

- Muhammad_Naeem Anwar, J.- Through this single

judgment we will decide: instant petition, and “W.P No. 11-

D._of

2021 tltled “Malil Muhammad Kanvrar vs.

Goveranrent of KPK thiough Provincial Police Qfficer

k&, and 4 others” as identical question of law 4nd fact involved
‘ , i

i:in‘b;ts:th; ::th'es"‘e-péiitiéns,. The pétitioner Malik Shah.Jahan has

.s;OLl';';iht the =foTloWir;§ relief'and prayed that: -. |
' :a TO declare the. inizgugncd orders b_eari.ng E '
: OB No. 644/FRP dated 01.7,2014 and order
bearing No. 7058-56/EC dated 07.6.2018
(Im_po'sihg" .Maj’dr P,f,:'n,'zilty" -on petitiorer )
Afromi.'di’sm:issal of sexvicej as "ilhlegal, ‘without. ;
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1

lawful authority; mala fide, unfair, unjust

* and against the principle of natural justice

and be set-aside the same. .

To  declare ’tli-.'e'i' decision/order.  of
‘Cormmandant: ~f1r?onti,jer- Reserve Police,
Khyber Pald]tunld:'l'wa, Peshawar regarding
dismissal of petitioner frorn service in

exercise: of powers conferred him -under

NWEP Police Ritles, 1975 by taking ex-
parte action as illegal, improper and

without affording -any Opportunity of

representing petitioner’s point of view at

any stage before dismissal of service, which o

too, is of violative of the procedure
\

enumerated in the said Rules and Efficiency -

&  Discipline  Rules of  Khyber
Pakhtunkbwa. |

To issue directions to the respondents or'to

the quarter concerned to reinstaté the

- petitioner on his respective post. I(Constabjl'e:
[l

|
No.7774) and set aside the impugned

) f
ordérs dated 01.7.2014 and 07.6.2018

That the Impugned orders dated 01.7.2014
and 07.6.2018 (Imposing 'Ms,jbr Penalty on
petitionér from dismissal of serv_ilce) be

suspended during the péndency of the

TR v B

St
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instant writ petition; and the-respondents

be restrained from furthér taking any

action prejudicesto the pefitioner.
e To grant. any other relief which this
Hoiiorable Court deems appropriate. il the

given circunistances of the case.

2. Facts lying in the background of the instant pefition are.

i .
that the petitioner was appointed as ‘Constable in the
i i

o : . I _
Frontier Reserve Police Department 1T the 'year 2007,
: |
|

sel'j»%edi'-fll‘e Department for almost 05 yea%rs. On 29.05.2007

he =j51’oceeded c;n. earned leave. for sixty da:ys- (60) but did not

join his duty. On 04.10.2013, the Supérintend‘en’t Police

' .'I‘ii\‘f?csti‘gati’on communicated SP FRP D.I. Khan that the

petitioner has been b,oo,ke»c.l‘ in case FIR No. 712 dated

30092013 under section 324/353/186/148/149 PPC and 1 3

AO in police: station. Cantt: District D.I. Khan, thus; he was.

.‘s',l,lspcndefd’ and proceeded against departmental inquiry
which cilthinated into his removal frof sérvice from the

date of his abseiice, on 01.07.2014. In parallel criminal

proceedings he was charge sheeted after commencement of

crix::ni.nai, trial, remained in custody and after full dressed
.tni‘ai;uh'cwwas; acquitied of the charges levelled again__ét: him

vide Judgnient of the l,ear-n‘ed Additional Sessions: Judge-1I,
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: DIKhan on 13.03.2015. Record: further. transpires that in. :

cas'c 3F‘IR No. 499 dafed -?28‘;0?6;'20=154 under section 302 P--PC
“at pohoe statlon CantL D.L Khan he was aIso nominated as

ar | accused wherein after complutlou of trial he was

: convxcted under section 302(b) PPCand sentpnced to death X

W1th the payment of compensatlon under sccuon 544-A Cr.

P-,.=C to'bef..paud o‘f the legal heirs of deceased, vide J_udgrnent

of Jearned Additional Sessions Judge-I D.L Khan on

31 01.2017, against which he filed criminal appeal No. 11-

D of 2017 before this court which was allowed on

13.11.2017 and he was acquitted of the éhargesz _The
Jjudgment of this'court was .ass'a-il'c‘d.b‘efore. Hon’ble -Supr.eme-

: Court through crimingl appeal No. 277 howevu on

21 QI 2019-the appea] ‘Was chsmissed Through instant writ

ipetltxon filed oni 06; Ol 2021, the petitionet bas challenved
C
the orde1s dated 01. 07 2014, & 07.06.2018 of his iemoval

'from sexvice. Facts of z‘lze cormected W.P No. I I-D are that

» 'Malpk- Muhammad Kamran, the petitioner was ,p‘ohc.c
'éonétablfe posted ‘at Police ‘Station Lines District Bannu
. 'nem;ained abs:eht from. duty since | 19.01.2012, for whi§11 a
| dep:aﬁm'en-t"ai inquiry was initiated against kim, charge sh'eét
. was served upon him, his reply to the Chc.xC,C sheet and show

cau.,e notice was: received and placed o]n record. It was

. . AN B "
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averred ‘ﬂiaf-iire. alongwnh i{)ﬂie:s;‘Wtfaézl;oc;‘lg:céd' in casé FIR:
No 309. -:&a,-ted"i' [7.06.2012 "at Police Station Saddar D.I,
Khan unidersection 302/34 PPC; after submission of challan
and: tecording of evidence all of them were 't‘:on,vic'tcd. under
s.ec%ion& 302(b) PPC vide Judgment dated 13.10.2015

however, their Cr. A 'No, 73-D 0f 2015 was allowed and

they were acquitted of the charges on 04.04.2018. It

departmental: proceedings  after completion, he ‘was

dismissed from. service vide impugned order dated

07.08.20%2. his prayer in the pelition is as under: =

Can T'o“cdeclafe;ﬂxe:impugned order bearing: OB No.
1444 dated 13.8.2012 ‘and order dated

| 07.8.2012 passed by respondents/authorities

, ‘:A(Im.po_sm'g ‘Major Penalty on petltx‘pn.er from

: dismissal. of service) as illegal, -withf!;out lawful

I
1

-authority, mala fide; unfair, unj ustand against
the ,p'rincipl‘; ‘of natural jusﬁée‘ and be set-aside
the same: | |

b. To. declare the: decision/order of District
| Police. Officer, D.L K\ﬁan. .regafdi_-ﬁgf
disndissal of p‘et'-it.ioner from service' in
exercise .of powers .confex_‘_rc‘c.l‘ him under
Khyber Pakhtunikhwa Police Riles, 1575 by

-taking ex-parte action as illegal, improper

and. without; d.tffdrdi,ng' any opportunity of




fepresenting petitioner’s point of view at,
any:stage: befOretdxsnalssal G servicc, which
too, is. of vxolatwe of the procedure

* énungrated fivthe said Rules:and Efficiency

& Discipline Rules  of | Khyber

:
Palfrunkdive. !

in - ' ‘ i X N
lc.  Toissue directions to the respondents or to

the quarter concerned to reinstate the
‘ ;p‘eﬁi‘tione;rl-lo,n his respective post (Constable:
No. 1906). and set aside: ‘the impugned.
orders. bearing OB No. 1444 dated
13.8:2012 and order dated:07.8.2012:
‘ \
d. That the Impugned Orders bearing OB No.
A 1444 dated’ 13.8,2012 and order dated
07.8.2012 passed. by
.resp.on'den"ts/.auth‘ori‘ties .(Imp'osi'ng" Major
'Penalty on peuuoner from dxsnussal of

'semce) be suspended during the pendency

.-Qf ‘the instant writ petition, and the
! respondents. be .restrained from. further
taking: anjr action prejudice  to the

petitiosier.

3. 'Learned counsel for pefitioners conterided that when
the :p'e'ti'fione'rs haye earned acquittal form the court of
A=:competent jurisdiction which has been made basis. for

.1n1t1at1ng. departmental proceedmgs agdmot them and that

Fegnaeay M




too were conducted in abs_eﬁntiaf,, violative to the principle of

audi alteram partem: thus, the impugned orders are- against

the:law, whimsical, arbitrary, fanciful and coram non judice.

He added that petitioners had served the. department for

provided. in law they were vxctumzed by the impugned

orders. which on one hand against mle 6 of Khyber

of| natural justice. It was also submitted that. neither any
mc|{u1ry was conducted -not‘ the provié_’ions,, of section 10 of
Pulzb,l‘ic: ‘Servant (inquiries) Act, 1850 were complied with.

4. - Argamients heard and record -pe;méed.

5 Tt ‘is ‘undisputed that on 29.05.20123 the petitioner of
msitant pet1t1on was allowed earned 1eave for 60 days and it
also -not. denied that he did not report | lbaclc for duty on
fqompletl'on‘ of 60" days leave i.e., on 3.(‘?.0/..,2013. Record
-reﬁects that there: ‘were (wo crime reports against 't‘he,
peti;ti‘one'r :i.e., FIR. No. 712 dated 30;0.9'?.2"013 uhder section
3=24*/3:5‘3'/,1'85/1.48'/‘1491 PPCrand 13 AO & FIR No. 499 dated

28.06:2014 under section 302 PPC at police station Cantt:

Dl Khan. In the former he was acquifted vide Judgment of

the, learned. Additional Sessions Judge-II, D.I. Xhan on

1'.3.'.03.2?015, whereas in the later he was convicted uhdér

long, time but withotut ‘prpviding them an. opportunity as -

Pakhtunkhwa Police Rules 1975 but also against the canons
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‘section: 302(b) PPC and sentenced to death with: the

p‘agfx}erfﬁ of compensation under:section; 544-A. Cr. P.Cto'be

- paid of ‘the legal heirs of deceased, vide Tudgment of

‘l"earfl:s_ci Additional Sessions Judge-I D.L Khan on

310I 1.2017, It is ‘-El',l"l admitted fact that th;r petitioner was.
I , |

acqtzl’itit”ed of the charges when his ctiminal :appeal No, 11-D

|

of 2017 .was allowed by this court on :13{%11.2..9:17‘ As per
recc;ifd he was required to report back for dﬁ'ty- on -
300720 13 | which. ‘L'et'nained inexplicable, perpiéxed and.
.d'f'scgncéxited that tili his ndﬁﬁhatioﬁ | in ‘the first ever
criminal case which was 1‘Qc,i.ged on 3‘0.’09(2013 why did he

not ).%@jp‘QL’E fo 'his office for duty. Accordingly, it appears

from record that the petitioner of the W.P. No. 11-D: was

nominated in the FIR. No.. 309 dated 17.06.2012 whereas

he r‘lem‘z_ti'n_éd abserit fromidtity since 19.01.2012 thus, for the:

| .
‘reasons Best known, to-hirm be absented himself from duty

| , S
sincé 19:01.2012 arid has never explained his absence
I: o

! : :
through plausible justification.

6. iI\‘,/IQrefova,. ofder dated 01.10.2014 reveals that the:

petitioner of fhe instant pefition was suspended on

04._10,-;20‘1-‘3_, charge sheet and s‘,tat‘elﬁeﬁt"of allegations were

s(enﬁ} to. him: through. Superintendent Central Prison D.L |

Khan ‘whichi returned. with the report that the under-trial

§ ey it O
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prisoner has zx":eft;se‘d' to receive the charge sheet, the report
was teteived with office memo No. 11 170/WO/B-B dated

11.10.2013. thereafter the. charge sheet was delivered upon

. ;t‘l;'eaij@i;ifi;o“niciﬁ"ﬂnfbu‘gh SHO of;':qohc.emcd police station vide:
office letter No. 1602/FRP on 25.11:2013 but with o

response.. Final. show, -cause ngtice was served upon the

R

petitioner on.04.04.2014 bt the petitioner failed to Teply

‘W'i:tliiih: the period of 15-days.

7. |Apart from above, petitioner of the .instant w#s

allpl'wie'd 61 13.11.2017 and was released jbut this petition
" ii )

" W.a.'sg filed :0n. 06:01.2021 despite tll'ap'=c:irrfinal. appeal No:

77 of 2018 was also-dismissed from the apex court on

21.61.2019. The irstant: petition has: been filed bl'eforc]th'is

Court on 06.01.2021 while:challenging 'the"vélidity' of 't'he.

order dated 01.07.2014 & 07.06.2018, especially when he
had beéen acquitted:on 13.11.2017, after lapse -of mere than

6 -years from: first order and more: than two years and sik

months from last order and no satisfactory explanation,has '

i .
‘been offered by the petitioner for stich'delay. Sirhilarly, the

_p?ctit?lidn:cr‘-«of'_WaP~ No: 11-D was. acquitted on 04.04.2018

but he approached td this court on 06.01.2021. Thus, both

these petitions are hit by the principle of “delay or laches”;

pegenvar B O

acquitted by this Court when his-appeal No.11-D/2017 was

RPN o ) . N v
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which is based on the maxim “Vigilantibus _non
dorpientivs ‘aequitas subvenit,” which means. equity aids

tﬁc{y’if‘gﬁil‘ants and not the ones, who. sleep over his rights. It

refrs ‘to the unreasonable: delay enforcing a legal claim.
“Sleeping over his riglits™ is, therefore, such a right whichis.

fio 'lldng'ler"sava‘ilable as it is baired by the'latches. Hon’ble

the apex Court in a case titled “Menber (

Settlenrent Coniniissioner Board

Ashfaquc Al7 (PLD 2003 SC 132) bas held that “writ

jurisdiction is uridoubtedly discretionary and extra-ordinar

i .
in_natire_which _may not_be_invoked by _a _party who

| a8

‘ :denzion'.s'tmt‘es a.style of slackness and lagcztv on- his_part.

" Furtherinore, if_a party does not choose_legal remedy
L , |
f ; . | o
available under the Statule stricily speaking Constitutional

U
1

Jurisdiction. of the High Court cannol be exercised in his

favour. Law- is well-settled that a_party guilty of )zi'o'ss;

negligence and laches is not entitled to the equitable relief”

8. Next, the argument of the learned counsel for the:
petitioners that the petitioners have been acqui.ttéd from.

criminal cases: .and departinental inquiries w‘ere/. not

condhicted is not tenable in the eye of law when they were

served with the charge sheets i.e., if first case through SHO .
. ! ) '

of PS cantt: D.L Khan and in former case by inquiry officer

|
b
\ L]
I
1
!
i




'b;z-t‘t neither they filed: written. reply to the statement of -

saﬂdgations nor the reply of last shiow cause was filed by

them The petitioners cannot S'ly that no 1f=gula1 inquiry was
’ \

conducted into the matter when statement of allegations.and
i . ‘I

show cduse nouces were served upon thcm and even then,
| I|

there is no categoric demal in the contents of these

petitions. -,except generalized contents. The petitioners did

not raise any objection during inquiry proceedings. The

petitioner of instant petition was suspended from service en

04-10-2013 and was removed from the service on 01-07-

2014 after completion of inqﬁiry and even after his acquiftal

il thie year 2017 he raised no objection. Acquittal order of

“the petitioners from criminal cases do not, per-se; absolve

the | departmental liability of civil servants as both

departmental and criminal proceedings are e;itirely"different.

and ‘not. inter-liriked; one is related to criminal liability and
the: other s related to discipline.of service. This controversy
was resolved by’ the apex. Court. of Pakistan in case titled

“Kh‘ﬁli Dad v. Inspector General.of ‘Pal‘i'ce and 2 others”

(2004 SCMR 192” wheréin it was held that: -

D1scxphnary proceedmgs and crnmnal proceedmgs--~
| Difference--Acquittal from cfiminal case---Bffect---
 Both ssuch proceedings are not: mterred dependent and
‘¢can b initiated simultanecusly -and brought to logical
‘end. separately with different concluswns---Cmmmal
proceedmgs do not constitute a bar nlfox initiation of

Fegnmwar High
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::dlSCIpll]lal'y proceedings irelevant to Bfficiency and.
‘Disciplinary Ruiles---Acquittal in oummal case would
lidve' no-beating ofi disciplinary dction.”

* Reliance may also:be placed on “Government of N.

" through _Secretary _Fimance, Excise_ and _Taxation

Depaitment Peshawar and 2 others” (2003 SCMR 318",

Another objechon -of the pelxtloners was that they were not:

:dealt wuh in consonance with' the section. 1.0 of The Public

;S'cr\{.antsi (Inquitiés) Act, 1850 (ACT NO. XXXVII OF

1850); suffice is to say that this' Act has already been

repealed by the Repealing Act, 1870 (Act No, XIV of

1870). Therefore, this contention is n‘;’isconcei'.vled.
Liké:m‘zise the provisions of section 10 of The Khyber

Pakhtunld'xwa Police Rules, 1975 deals th the. Procedure
I

of. Departmental Inquuy howevez ‘this rule ‘m not. apphcable

“In certam matters as pr ovided in section 8 of the ibid Act

whi-ch reads as under:

8 - Rules. 5 fmd 6 not to_apply in certain cases. ~
: Nothing:in ruies 5 and 6 shall apply in a case-

(a) where the accused 'is dismissed or

rémoved from sexvice or reduced in rank,

on the ground of conduct which has led to a

sentence of imprisonment; or

, {b) where the-authority competcnt to dismiss.
or  remove-a person from service, or to.reduce'a
, - person in. rank,.is satisfied that for réasons to.
be:  recorded in writing by that authority, it is mot.
reasonably practicable to give the accused an

opportunity of showmg cause.
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. . b .
In view of fules 8 this submission of the learned counsel for
petitioriers:is: also misconstrued.

9. ! Admittedly and undeniably, the petitioners were civil

sefvants and the impugned. Notifications _rgziaté to the terms
! :

and. ’condlt,l'on_s of the civil servants, 1'e,g;a‘rdm-g which, this -

'Co‘urt cannot exeicise its ;unschctlon under lAmclc 199 of the

Constltutlon in accordance wuh the bar pxowded in Article
212 of the Constitution of ‘the: [slaniic Republic of Palcistan,

1973, which reads as:

“212, Administiative Courts_and. Tribunals. (1)
Noththstanc’ling anylhing hereinabove contained, the
appropridte Legislature may by Act [provide: Tor the
establishment: of] one or 'more Administrative Courts
or Tribuhals to exércise exclusive jlll‘lSdlCtlon in
respect of .
(a) matters: relating to the. tefms and conditions of
persons [who' are or have been] in the: service of
Pakistan, m,clud,ma_dls_cxp.lma;,y matters;

(b) matters rehtmo to claims arising from tortious acts
of ‘Government, or-any parson in the service of
Pakistan, or of any local or otler authority

his duties: as; such servant; or

. (¢) matteis: relating to the acqmsmon " administration
and disposal of any property which. is deemed to be
enemy property undcn any law.

. (2) Notwithstanding anything hereinbefore. contained,

. where any Administrative Court of Tribunal is
~ established under clause (1), no other court shall grant
Can mjunctlon, make dny order or entertain - any
; proceedings in respect of any matter to which the
. jurisdiction of such Administrative ‘Couri or tribunal

¢ ea R ar hl

“empowered by law to levy and tax.or cess and any -
servant of such authority acting it the discharge of




extends and all proceedings in respect of any such .

inatter which may be pending before such other court
ithmediately before -the establishment. of the
Admiinistrative Court or Tribunal otlrer than an appeal
 pending before the Supreme Court; shall abate on such
establishment: " - ' :
Provided that the provisions: of this clause shall
not apply to an Admiinistrative Court or Tribunal
established, under an Act of a Provincial Assembly
unless, at the request of that Assembly made in the
form of a resolution, Majlis-e-Shoora (Parliament) by
law extends the provisions to such a Court.or Tribunal.

(3)- An appeal to the Supreme Court from a judgment;
decree, order ‘or sentenice of an. administrative Court.or
Tribuftal shall li€ only if the Supreme Court, being
-+ satisffed that the case involves a substantial question of
| law of public importance, grants ':leavc;- to appeal”

10. * Likewise, the principle: faid down by the apex Court

regarding the terms and conditions of civil servahts as '

| ' .
enunciated in the cases of Miss Rukhsana ljaz vs. Secretary;

Education, Punjab & others (1997 SCMR_167). Ayvaz

Anjum. 'vs. Government of Punjab. I-]‘o‘usl-mfz and  Physical
| T 5!

i : : ! L
Planning. Department through Secretary: and others (1997

SCMR _169); Rafique Ahmiad Chaudhry ‘vs. Ahmad. Nawaz

Malik & others (1997, SCMR 170);_Secretary Education

NWEP, Peshawar and 2 others vs. Mustamir Khan & another

(2005 SCMR 17) and Peer Muhammad vs. Government of

Baluchistan through Chief: Secretary & others (2007 SCMR

54y, thus, mattets relating 1o the terms and condition .of

! service can be urged before the departmental authority at first
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1nstance dnd then before: fhe lom ned Sexvxce Tr1buna1 80, this

Coult while: exercising its jurisdiction under Article 199 of

'the Coristitution of fthe Islamic Republic! itof Pakistan, 1973,

€an '.t' :s,l:ep.&-in. "

1:-1_.,‘ Having discussed the provisions of the Act of 1973,

‘the A.P.T Rules, the stalus of the petitioners being

-employees/constables of Police Department do fall within the

definition of civil servant which excludes jurisdiction of this’

Court; to adjudicate upon the matters relatirig to, the terms and
¢onditions of a. civil servant and the Tribunal established
under the provision of the Service Tribunal Act; 1974 is the

proper: forum for:adjudication of such matters.

12.1 'We cannot lose sight of the fact that nom-obstante.

clausés of Articles 212(]) and (2) begin with
““rijq.tjwiﬁtli_’s“tand?ng_ anything hereinbéfore contained,” thus
overriding, inter alia, the constitutional jurisdiction of the

ngh Court under A:t‘icle 199, whi"ch is already “subject to

-the Constltutlon " Scope of ;unschctlon and powers of the

‘Tubunal are: provided in sections 4 and 5 of the Act. The:

‘ Hiifghj -Court, therefore, has uo ju‘r'iscljic.tion' to en’t‘erta-in any
1 ||

‘ ,ploceedmgs n respect of terms and condltmns of sexvice of a
3 ||

civil servant W]’llCl’l can be adjudicated upon by the Tiibunal

| ur;‘de‘r- the: Act. This Court as a consti't‘utional Court is mindful

o R o ne




of the jurisdictional exclusion contained under Article 213 of

the: Constitution. Any tiansgression of this constitutional

limatation will render the orderof the High Court void and

illegal. Therefore, unless the jutisdiction of the Tribunal is
ousted under section 4(1)(b), of the Act, as described above,
sa“ssuT}pti'on\ of j;uiisdiéri&n by, the If-,I'igh'Cbur.'t: in respect of

‘mattexs of tetms and conditions of a civil servant is.
unconstitutional and impermissible.

i

13. . For 'thé above reasons, both these petitions are

the proper forum for their redressal, if they are so-advised.

Announced
‘October 132021
Hasnain/* .

Hon’ble:Mr: Justice. Abdul. Shakoor &
Hon’ble-Mr. Justice Muhammad-Naeem: Anwar

v

.
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dismissed, however, the petitionets are at liberty ‘to approach .
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