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21.08.2023 ' The implementation petition of Mst. Shazia Niaz

is submitted today by Mr. Syed Noman Ali Bukhari
Advocate. 1t is fixed for implementation report before

Single Bench at Abbottabad on

Original file be requisitioned. AAG has noted the next
date.
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Execution Petition No. . /2023
In
Scrvncc Appeal No.1604/2022

Mst. Shazia Naz PST (BS-12)
GGPS Battian Battgram, District Mansehra.

PETITIONER

VERSUS
1. The District Education Officer (I'emale) Battagram.
. The Secretary E&SE, Deptt:, Govt: Of KP, Peshawar.
3. The Director Education E&SE Deptt, KP, Peshawar,

Rl* bl’()Nl)l N I'S

FeresesTNs e

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TOQ IMPLEMENT THE

JUDGMENT DATED: 22-06:2023 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT. o T

D N R R I I I I AR Y

RESPECTFULLY SHEWETIL:

l.  That the apphcanl/PcUUoncr ﬁlcd Service Appeal No. 1604/20”2
for the back bcncﬁts dnd conscqucnllal bcncﬁts

2. That the said appcal was finally heard by the Honorable Tribynal
on 22/06/2023 and the Honorable Tribunal is kmd cnougjh to
accept the appeal vide judgment dcllCd 22/06 /2073 as pxaycd for.
(Copy of judgment s attached as Anncxurc-A) IR

3. That the respondents were totally’ failed in taking any action
regarded the Hon’able Tribunal Judgment dated 22/06/2023.

4. That the respondent totally violated the judgment of Hon’able
’ Service Tribunal, is totally illegal amount to disobedicnce and
Contempt of Court. '



5. That the judgment is still in the field and has not been suspended
or set aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to implement the same- in letter and
spirit.

6. That the petitioner has having no other remedy to file this
" Execution Petition.

Y

It is, therefore, most humbly prayed that the respondents
may be directed to obey the judgment dated 22/06/2023 of this
august Tribunal in letter and spirit. Any other remedy, which this
august Tribunal deems fit and appropriate that, may also be

awarded in favor of applicant/appellant.
L%’/d o A
- PETIIAONE

Shazia Naz

THROUGH:

14

(.SYl‘ D NOMAN ALI BUKHARI)
' ADVOCA r L IH(JII C OURI

AFFIDAVIT:

A

It is affirmed and dcclalcd that the conlcntq of the above

‘Exccution Petition are true and corr cct to 1hc bo%t of my knowlcdgc
and belief.
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Service Appes al No.1604/2027 tirled *Asi. Shazia Naz-vs-The District Education Officer (Femalej Batagram -
and others " decided on 22.06.2023 by Divisian Bench comprising Kalim Avshad Khan, Chairman, und Miss..

Rushidn Bano, Member. Judicial, Khyber Fakhtuskinga Service Tribtinal at Camp Cour! Abbottabad.
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, A @
CAMP COURT ABBOT‘TABAD :

BEFORE:  KALIM ARSHAD KHAN ...CHAIRMAN |
RASHIDA BANO ..MEMBER (Judlcml % Mu“w,,

5. &

Service Appeal No.1604/2038,

Date of presentation of appeal............... 10.11.2022
Dates of Hearing..............ooooiiiin 22.06.2023
Date of Decision........vovvveiiiniiiiinnn 22.06.2023 -

Mst. Shazia Naz PST (BS—I’) GGPS Battlan ' Battagram, District
Mansehra....... ceeesseraescsarasaerrrasssatrassersssars hﬂ. ........... Appellant _

Versus

. The District Education Officer (Female) Battagram.
The Secretary, Secretary & Elementary Education; Govemmcnt of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

. The Director (E&SE), Government of Khyber Pakhtunkhwa, Clvsi '.
Secretariat, Peshawar.civveeesiirrneiieiiaceriesiinioniiinne (Respondents)
Present:

Syed Noman Ali Bukhari, Advocate.......... f.,.For the appellant,

- Mr. Asad Ali Khan , ; - .
Assistant Advocate General...............oooee For respondents

....................................................................................

APPEAL UNDER SECTION 4 OF THE KHYBER:
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE LETTER DATED 19.05.2022 “AND
ORDER DATED - 21.062022 WHEREBY THE
APPELLANT HAS BEEN RE-INSTATED INTO
SERVICE FROM THE DATE OF REMOVAL THAT IS
WITH EFFECT FROM 19.10.2015 AND - THE
INTERVENING PERIOD IS CONSIDERED AS LEAVE
WITHOUT PAY AND AGAINST NOT TAKING ACTION
ON THE DEPARTMENTAL APPEAL - OF THE
APPELLANT WITHIN STATUTORY PERIOD . OF
NINETY DAYS. ‘ -

JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: The facts gathered from the

the memorandum and grounds of this appeal are that the appellant was

ATTESTED

.e~gouw&_¢
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Service «1;,2'01 Na 160472022 titled “Mst. Shazia Naz-vs-The District Eduication Officer (Femalej Batagram
and.others” decided on 22.06.2023 &y Division Bench comprising Kalist Arshad Khan, Chairman. and Miss.
Rmnrdu Bano. Membe/ Judicial, M wber Pakhninkliva Service Fribunol 6t Camp Court 4§bouabad

appomted as PST in the 1espondent/department vide order dated )

-,

"06 04.2004; that the appeliant had been pertormmg duties andA

-t

marking attendance in the attendance register tlll 2018 but her salary
was stopped in the month of August 2016; that the appellant was
verbally mformed that her services were termmza(ted in the year 2015
but no order was commumcated that the appell'mt had apphed for. |
order of removal from service which, was prov'ided wherein she was.
removed from service vide order dated -1‘9.10,2'0;1 5; thét the a.ppe')]aht A
preferred departmental appeal on the basis of which an enquiry 'wa.sA
ordered tiide notification dated 23.02.2021; that after 'c‘o‘nducting
enquuy, the enquiry officer had recommended mnstzttement of the
appellant into service with effect fmm 19 10.2015; that respondent
No.3 (Director Elertxentary and Secondary Eduéat‘ion, Peshawar)‘ha

directed respondent No.1 (DEO (F) Battagzam) thloug,h letter dated
19.05.2022 to, reinstate the appellant with effect from the date of
removal and intervening period might be 'considered as leave without -
pay; that respondent No.! issued erder dated 2-1’.06‘2622, wherein the
appellant wae reinstated into service but intervening petiod was
treated as teave without tDEi)’; that the a‘ppcllar‘xt submitted atrival .repott “
and filed depzlixtmemel‘appea{ fot back beneﬁts including Seniotity,

promotion and pay but the same was not :’esponded within the

statutory period of ninety days, hence, this appeal.

!

Pt o i khwlm
87 vice Tribunad
Pu&hdwar
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akespondents were summoned.

Service Appeal No. 160472022 mled Mst. Shazie Naz-vs-The District Education Officer (Femuaiej dunidgrdr
and others” decided on 22.06.2023 by Division Bench comprising Kalim Arshad Khan, Chairman, and Miss.
Rashida Bano, Menther, Judicial, Khyber Pakhunkinea Service Tribunat at Camp Couri 4bboi tabad.

2. ~Ontrec'eipt of the appeal and its admission to full hearing, the
) S = | _
Respondents put appearance and

submitted written reply despite raising therein numerous legal and

factual objections. The defence setup was a total denial of the claim of

the appellant.

3. We have heard learned counsel for ‘the appellant and learned

Aésistant Advocate General for the respondents.

4,  The Learned counsel for the appellant reiterated the facts and .
grounds detailed in the memo and grounds of the appeaf while the

learned Assistant Advocate General refuted the érguments of the

learned counsel for the appei‘lant' and supported the impugnéd order.

5. The. appellant is aggrieved of the order dated 21. 06 20;(_,

whereby the appellant, who was. earlier removed from service, was
3

reinstated in service w.e.f. 19.10.2015 and. intervenihg périod from- -

19.10.2015 to 21.06.2022,‘was reated as leave without pay. He filed
departmental appeal against the said order (dated 21.06.2022) but that

was ot responded. It is urged by thé’appéllant that once the penalty of

removal fi¢ Vi " ;
al ﬁom service was set aside and he was reinstated from the‘

d
ate on whlch major penalty was 1mpos'ed upon him; he was entitled

’ -

C

!
etter No.4836/FNo. 327/F/APPEAL dated 19.05. 2022 adv1sed th
€

DEO (F
(F) Battagram to consider her mtervemng penod as le
ave
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Service Appeal No.1604/2022 titled -~ Ast. Shazia Naz-vs-Tie District Education Officer (Female) Battugram
Yo and others” decided on 22.06.2023 by Division Bench comprising Kalim Arshad Khan, Ciawrssan, and Miss.
Rashida Bano, Member, Judicial, Khwvber Pakhtunkhwa Service Tribunal vt Camp Court Abbotiabad.

D\

cf_ette—r -which means that it-was left upon the DEO(F)-that she may-

- aonsider the absence period as such under the above rule. Rule 12 of

‘the rules is reproduced below: |

“Rule-12 Extraordinary Leave (Leave without Pay).-—-( f) |

Extraordinary leave may be granted on any.ground upto a
maximum: period of five years at a time, provided that the
civil servant to whom such leave is granted has been in
continuous service for a pe"riod ofndt less than fen years. In
case a civil servant has not completed ten years of
continuous service, extraordinary leave without pay for a
maximum period of two years ma.y be granted at the
discretion of the leave sanclz‘oni}zg authority. This leave can
be gr'a'med z’rre'speczz’vé of the fact whether a civil servant is
a permanent or temporary employee. |

(2) The maximum period of extraordinary. leave without pay
combined with leave on full pay and leave on half pay shall
be subject to the limit-of 5 years prescribed in FR-18, i.e.
the maximum period of exrraofdindry leave without pay
that would be admissible to a civil servant who has
rendered continuous service for a period-of not less than 1 0-
years shall be 5 years less the period of leave on full pay
and leave on half pay so combined.

[(3) Extraordinary leave may be granted retrospectively 'z"n. :

lieu of absence without leave.]”

The stance of the respondents is not worth consideration nor tenable

because the penalty of the appellant was set aside as the appellant was

officer recommended reinstatement of the appellant from the 'datev of

he_r removal i.e. 19.10.2015. The appell.aht was.accord-ingl'y reinstated

’ ?eﬁh HWQ‘PQ;-

tound to be innocent during the enquiry proceedings and the enquiry .

1




. Service Appeal No.{604/2022 titied " Msi. Shezia Naz-vs-The Cisiriee Edvcaiion Officer (Female) Buitagram
’ . and others” decided on 22.08.2023 by Division Bench comprising Kalim Arshad Khan, Chairman, and Miss.

Rashida Bano, Member. Judicial, Kiyber Pakhunkhwa Service Tribunal at Camp Court Abbuttabad.

C.i.e. from the date of removal of the appellant from service, so when
™ e she was declared innocent and was reinstated into service from
% the date of removal, she ought to get her entire due considering her to .

be in service throughout as her proved innocence during the enquiry -

showed that she was penalized for none of her fault:

6. The Su’pfeme Court of Pakistan in a case reported as 2021
SCMR 962 titled “Muhammad Sharif and others versus Inspecré}'
General of Police, Punjab, Lahore and others” ha§ deait with the
question of grant of back benefits in detail. The detailed discussi:on of

the Supreme Court of Pakistan is as under: .

“Back Benefits

7. Al the very outset, it IS important 10 una’erls‘ke
that the term back benefits has not been mentioned in "
the service laws of Puhjab or Pakistan, jhoWever, the
term has ~a wide usage in the Sub-continen.tdl
 jurisprudence, including ours, for ,;a longtime.
According to Black’s Law Dictionary, Back Pay is the
- salary that aﬁ employee should have received but ;ﬁd
not because of. an emplbyer’s unlawful acfz'on’. ‘Back
Pay Award is a judicial deci.vioﬁ that an employee or
ex-employee is entitled to an accrued but uncollected
&  salary or benefits. The purpose of a back pay award is
e to make the employee wghé/e i.e., restore the economic
status quo that would have. obtained. but Jfor the
wrongdoing on the partof the employer. A;B"ack payis ;1
compensation for the tangible economic loss resulting

from an unlawfiul employment pract'ice‘ Back pay

-

PageS
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Service Appeal No.1604/2022 titled “Mst. Shuzia Naz-vs-The Disirict Ediscation O_m;er (Female) Bauagrc_zpy
and others” decided on 22.06.2023 by Division Bench comprising Kalim Arshad Khan, Chairman, and Miss.
Rashida Bano, Member, Judicial, Khyber Fukhiunkinva Service Tribunal at Camp Couri Abbottabad.

largely translates into- back benefits under our ﬁ
. . . "y, . " ., . I o '
jurisprudence.  "Back  benefits" are, therefore,

retroactive payments. Even though the term back

benefits is wider than bac;’; pay as it includes other
benefits but for the purposes of this casé we restrict
the meaning of back beneﬁtﬁ to arrears of pay or back
pay.

8. Reinstate in service heans to placé again in a

former state or position from which the person had

been removed. Reinstatement is ejjfe&ted from the date
of dismissal with back pay from that date, A reinstated
emp}oyee is to be treated as if he had not been
dismissed and is. therefore entitled to recover any
benefits (such as arrears of pay) that he has lost
during his period of unemployment. However, pay in S K

lieu of notice, ex gratia payments by the employer, or

supplementary benefits, and other sums he has-
received because of his dismissal or any subsequent

unemployment will be taken into account.

9. An employee, ie. civil servant in this case,

whose wrongful dismissal or removal has been set-

aide gbe;s back to his service as if he were never
dismissed or removed from service. The restitution of
employee, in this context, means that there has been
‘no discontinuance in his service and for all purposes
he had never left his pést. He is therefore entitled to
arrears of pay 'for.lhe period he was kept out of"
service for no fault of his own. No different is the
position where an errzﬁloyee has been served with a
penalty like reduction in rank or wz'.z“hholdz‘ng of
_increment(s) or forfeiture of service, etc. and the '

penalty has been set-aside. The employee stands
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 allowing him to enjoy the same terms and conditions

‘Service Appeal No.1604/2022 titled ~Mst. Shazia’ Naz-vs-The District Edieation Officer (Female} Bauagrgm
oud others™ decided on 22.06.2023 by Division Bench comprising Kalim Arshad Khan, Chairman, and Miss!
Rashida Bano. Member. Judicial. Khyber Pakhunkiwa Service Tribunal ar Camp Court Abborabad.

restored to his post with all his perks and benéfits

intact and will be entitled to arrears of.play as would
have accrued (o him had the penally not been imposed

on him. This general principle of restitution fully

meets the constitutional requirements of fair trial and

e

due process (Articles 4 and 10-A11) besides the right
to life (Article 912) which includes. the right to
livelihood ensuring all lawful economic benefits that

come with the post. Reinstating an employee bul not

‘of service as his colleagues is also discriminatory

(Article 2513). All this _snlowbails.into offending the

'right to dignity (Article 1414) of an employee for
béz’ng treated as a lesser employee inspite of being

reinstated or restored into service.

10.  The "concept of reinstatement into service with

original seniority and back benefits” is based on the

established principle of jurisprudence that "if an
illegal action/wrong is struck down by z‘h:e Court, as a
consequence, it is also to be ensured that no ztndue
harm is caused to any individual Hue‘ to si;ch .
illegality/wrong or as a result of delay :in the }edl‘ess

of his grievance." If by virtue of a declaration given

by the Court a civil servant is to be treated as being
stitl in 'seryice, he should also bé giveré the l.
consequential relief of the back benef:irsl (including |
salary) for the period he was kept out of serv-ice,asig’ |
he were actually performing duties. A civil servaﬁt '»
once. exonerated from the charges ,wbuld stand
restored ‘in service as if he were neverlout of it and
wquld- be entitled to back benefits. A' five Mlembef

Bench of this. Court in Inspector-General of Police
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available as an mmucnon under SI. No. 155, Vol-J]

Service Appeal No.1604/2022 titled "Mst. Shazic Naz-vs-The District Fducation Ujficer (Femiey DHHear
other 22.06.2023 by Division Bench comprising Kalin Arshad Khan, Chairman. and Miss..

and others ™ decided on 2 conny 3 man.
Rushida Bano. Member, Judicial, Khvber Pathiunkinvg Service Tribunal ot Camp Conrt Abbottabad. _

wie:

i’
B
k!

S.

Punjdb_ V. Tafiq Mahmoodl8  authoritatively
reiterated.

"[T]he grant of back benefits to an employeewho was
reinstated by a Court/Tribunal or the department is a
vule and denial of such benefit is an exception-on the

proof- of that such a pérsoh had remained gainfully

employed during such period.”

11. - It follows that where the order of dismissal,
removal or reduction in rank is set aside
unconditionally, back ~benefits are 1o be paid

‘necessarily. The grani of back benefits to an empldyé‘e

wh(; has been illegally kept away from his

employment is a rule and _déhia! of service benefits 10
such reinstared employee is an exception. When a civil
servant is reinstated in service and his dismissal from
service is held to be illegal and for no Jault of his,
then his reinstatement in service would mean that he
has always been in service and as a consequence Be -
paid salary from the day he was illegally removed or-
dismissed from service. One of the excépzions of not
granting full back benefits is that if the reinstated
employee had accepted another _emplbyment or
engaged in any profitable business durihg the
intervening period; in such a case, the said amount

_wou[gf be ‘set off against the salary. "This is now - R

Esta Code, 2007 edition.

12 s princi restitution nt of
This principle of restitution and payment of

b ' '  th )

ack benefits also finds it bresence under the second

rOVISO 1o secti .
proviso to section 16 of the Punjab Civil Servants Act

hich deals with back benefits z'h ;hé - -\
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Service Appeal o.1604/2022 titled “Mst. Shazia Naz-vs-The District Education Qfficer (Female) Battagram
and others™ decided on 22.06.2023 by Division Bench comprising Kaluri Arshad Khan, Chairman, and Miss.
Rashida Bano. Member, Judicial, Khyber Pakhunkinea Service Tribunat at Camp Court Abbouabad.

shape of arrears of pay in the event that the order of
dismissal or removal or reduction in rank is set-aside

in the following manner:-

Provided Jurther thar where a civil servant has been
dismissed or removed Jfrom .s;ervice_ or reduced in
rank, he shall in the event of the order of dismissal,
removal from service or reduction in rank,béz'ng set
asé‘de, be entitled to such arrears of pay as the

authority setting aside the order may determine.

3. In the past, the concept of arrears of pay was
dealt with by Fundamental Rule 54 ("FR") and Civil
Service Rule (Punjab) 7.3 ("CSR") issued by the

Federal Government and the Punjab Government,

respectively. The said Rules ;ﬁ;pyide asfollbws;

F.R. 54.-Where a Government Servant has been.
dismissed or removed is reinstated, the revising or
appellate authority may grant to him for the period of

his absence from duty.-

(a) - if he is honourably acqw’ttéa’, the full pay to
which he would have been éntitled if he had not been

dismissed or removed and, by an order to be

——— =

separately recorded, any dlloWancelof which he was

EREOCS CHg

in receipt prior to his dismissal or removal; or

(b) if otherwise, such portion of such pay - and
allowances as the revising or appellate authority may -

prescribe.

In a case falling under clause (a), the period of

absence from duty will be reated as a period spent on

duty.

In a case falling under clause (b), it will nor be

Benhmwniy
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Service Ippuaf No. J!SOJ{’()?? sitted “Mst. Shaza Naz-vs-The District Education Qfficer (Female) Ba/mgram
and others ™ decided on 22.00.2023 by Division Bench comprizing Kalvn Arshad Khon, Chairman. and Miss.
Rashida Bano, Member. Judicial, Khyber Pakinankivee Service Tribwnal ar Camy Court Abbotiabad.

treated as a period spent on duty unless the revising

‘orappellate authority so directs.

Explanation:-In this rule, "revising authority” means

A

the "authority” or "authorised Officer” as.defined in

the Government Servants (Efficiency and Discipline)

Rules, 1973, who passes the final order on the case

. and not the authority who pusses an order on appeal.

CSR -7:3. When a Government Servant who was

dismissed or removed from service, is reinstated, the

revising or appellate authority may grant to him for

the period of his absence from duty:

a)  If he is honourably acquitted, the full pay to

 which he would have been entitled if heé -had not be

dismissed or removed and by an order to be
separately recorded any allowances of which he was

in receipt prior (o his dismissal or removal,; or

b)  If otherwise, SL!C/? proportion of such pay and
allowances as the rewsmg or appellate aathorzty may

presc rzbc»d "

In a case Jalling under clause (a) the period of =

absence from duty will be treated as a period spent on

duty. In a case falling under clause (b) it will not be

t}fea_ted as period spent on dury unless the revising or

appellate authority so directs.

Note 1.--This rule is absolute and unconditional and

80 the question of lien does nor arise in the case of

Government Servant who is dismissed from service

and reinstated on appeal when the period of

unemployment between the date of dismissal ~and

reinstaiement is declared by the appellate "authoriry as

service T :hun!‘:ﬁ
- Fashgwerr
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.Service Appeal No.l 60472022 titled " Mst. Shazia Naz-vs-The Disirict Education Officer (Female) Batiagram
and others” decided on 22.06.2023 by Division 8ench comprising Kalim Arshad Khan, Chairman, and Miss.
Rushida Bano. Member, Judicial, Ahyber Pakhannva Service Tnbunal at Camp Court Abbottabad.

duty.

Administrative Instruction.--Post vacated by a
dismissed Government = Servant 'may be filled"
substantively subject to the condition that the
arrangements thus made will be reverse if the
dismissed Government Servant is reinstated biﬁl

appeal.

Note 2.-The term 'revising authority' as used in this’

rule includes an authority revising its own orders. , S o

14. FR and CSR predate the Constitution and the
Act. Afier the promulgation of the Constitution in

1973, FR and CSR were given protection under

Article 241 "_of the Constitution, albeit subject to their "

consistency with-the Constitution and till such time

that- a law was made under Article 240 by the

appropriate legisiature. Further, section 23(2) of the

Act provided that any rules, orders or instructions-

alrebdy in force before the commencement of ?he Act
- shall in so far as they iveré not inconsistent with the

provisions of the Act, be deemed 1o be the Rules made

under the Act. Thus, the posin'on emerging post 1973

s thaz‘ Fundamental Rules, Civil Service Rules

(Punjab) and other o:‘de;"s or instructions in respect of

terms and cond:taons of service shall remain subject

to the Act ana’ in case of any. inconsistency, the -

provisions of the Act shall prevail. Therefore, for the

purposes of back benef s, we give primacy to the L :
proviso to section 16 of the Act and examine and |

inter pret. it keeping the. spzru and wzsdom of FR 54 ‘
and CSR 7.3 in view.

-

15 Commg back o the second prowso to section é//) ’

Va*}ESTE‘D ‘
.‘ / ‘ ' | | 7 g -
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Service Appeal No.1604/2022 titled ~Mst. Shazia Naz-vs-The Disirict Education Officer (Femalej Buatiagram
and others” decided on 22.06.2023 by Division Bench comprising Kalim Arshad Khan, Chairman, and Miss,

Rashida Bano, Member. Judicial, Khyber Pokhtunkhwa Service Tribunal at Camp Court Abbonabad.

16 of the Act, it is | important to Sstructure the
discretion to be exercised by the authority or court in
granting arreérs of pay after the order of dismissal,
removal or reduction in rank has been set-aside. This
discretion is to be structured keeping in mind the
constitutional provisions discussed above,: the wisdom
handed down by the jurisprudence evolved 1ill date
and the administrative and  financial —oversight
envisaged under FR, CSR and the Esta Coa’e. The
reinstatement or restoration of an employee to the
post may be due to the following different reasons: (a)

purely on merits; (b) on technical grounds without

touching the acrual merits of the case and (c) on the

ground of leniency where the actual order is either

converted into a lesser penalty or totally set-aside.

16.  An employee on reinstatement on merits canngt

be deprived of back benefits. Any such deprivation

would be against the constitutional rights (discussed .

above) guaranteed to an employee. Besides, CSR 7.3

(a) also points in this direction. In case of

reinstatement or restoration to a post on merits, the
employee is entitled to full back benefits and there is

no discontinuity of service, thus the question of

intervening period does not arise in such a case. The

discretion under the second proviso to section 16 of

the Act is to be exercised in favour of Ihé enfployée by |

granting him all the back benefits.

I7. However, the above principle of grant of back
benefits is qualified by a situation i—vhere the order of
reinstatement s conditional;  either civil servant's
dismissal from service is declared illegal for a defect

in disciplinary prc)é:eedzngsj or the penalty is modified
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Service Appeal No.1G03/2022 tided “Mst. Shazic Naz-vs-The Districi Edvcanon Officer (Femalej Baiagram
and others" decided on 22.06.2023 by [hvision Bench comprising Kalim Arshad Khan, Chairman, and Miss.
Rashida Bano, Member, Judicial, Kiryber Pakhtunkinva Service Tribunal at Camp Court Abbottabad.

to be on the lower side with the result that thelcivil
servant is reinstated. In the former situation, the
merits of the case and the determination of the fault of
the employee go urztouchéd, even though ‘he stands

reinstated. Here, an inquiry could still be made into

the employee's conduct or his conduct may be

considered such as to call for a departmental inquiry. ‘

The de novo proceedings could be iniriated from the

stage where the defect had crepr in. In.such a

situation, the entitlement with regard to back benefits .

is put off till the final determination with regard to the

civil servant's conduct. If he is found ar fault, the

competent authority could justifiably deny him part of

the back benefits. And, in the latter situation, the civil

servant is not declared blameless; rather, his penalty

is reduced and, therefore, part of back benefits, as
necessitated by the implications of reduced penalty,

may justifiably be denied to him.

18. . We also feel inclined to underscore that a civil

servant cannot be burdened with the loss of service

benefits without -attributing any charge to him.

Appellate authorities, without saving a word about the

‘charge, often, as in two of these petitions, reinstate a

civil  servant ‘taking a lenient view or on -

compassionate “ground or on the "ground of

proportionality.  This view usually -becomes the
ground to deny back benefits to the reinstated civil
servant. It is underlined for the sake of clarity that the

matter  of . ‘leniency’ or  ‘compassion’  or

proportionality’ does. not erode the charge rather it

does not consider the award of penalty to be

appropriate in the case. It may so happen that the
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1o bearing on the penalty. imposed upon the civil
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charge stands established yet the authority or the

court, applying leniency or compassion or

proportionality as standard, feels inclined to extend

concession of reinstatement to the civil servant.

Notably the civil servant in such .a case is not
reinstated unconditionally and, thevefore, he may be

denied a portion of pay - while maintaining a

proportion between the gravity of the fault of the civil
servant and special/extenvating circumstances of .the
case - he would otherwz'se gel on reinstatement. It
would be in step with the second provise to section 16
of the Act and would also Abe consisient with the spirit

of FR 54(b) and CSR 7.3(b). If an employee is

reinstated in such an eventuality, the authority or the.

court needs to clearly state that though the charge

ascribed to the employee stood proved, concession is

being shown to him to avoid the rigors of major

penalty, which would otherwise be unwarranted in

view of peculiar circumstances of the case.
Leave without pay or leave of the kind due

19. 'In case backAbenejz‘ts as of right are not
awarded to the civil servant and he is served with any

other penalty after reinstatement in service, the

 intervening period has to be counted for, otherwise

the interruption in the service of a civil servant may

entail  forfeiture of his' service26, therefore, the

'mtervenmg period has to be regularzzed by treating it |

as an extra ordmary leave wnhout pay or leave of the

kind a’ueI or leave without pay, as the case may be. It

s poiijted out that the regularization of the

intervening period is a totally separate matter and has
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absence period as extraordinary leave without pay is

from.duty be treated as extraordinar Y leave -without

order is wiped off. Nevertheless the powers given to

proportionality as standard and where’ penalty is
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servant. The competent authority may condone
interruptions in service provided that the gaps are not

“due to any fault or willful act of the employee. The

service gups are usually regularized as extraordinary

" leave without pay or leave of the kind due. Terming.

not a punishment, rather, a ireatment ' given w'
regularize the period spent away Jrom duty. Nor could

a concession given 1o a civil servant that his absence .

pay mean that major penalfy imposed in the same

treat the period of absence as extraordinary leave.
without pay or leave of the kind due are 10 be’
exercised  after due application  of -mind and-

considering the facts and circumstances of a case.

20.  We, therefore, hold that a civil servant _on
unconditional remstatemem in service is to be gzven'; |

all back benefits and the only. exccpnon }usnfymg pa;t | o |
wrthholdmg of back benefits could be thar he accepted » o .
gainful emp/oyment engaged in profi table business

during the intervening period In case, the

dismissal/removal of a c[v-i/ servanf is declared illegél
for a defect in disciplinary proceea’mgs w1rhour
aﬁendmg to the merits of the case, the entztlement 1o
back benefits may be put 0/7 tll the inquiry is
conducted in the matter finally defzermimkg the fault
of the civil servant. In case, where fhere zs some jaulr
of rhe civil servant, including a szfu(mon - where
concession of reinstatement is ex!erzde.d to the civ,i/i

servant while applying leniency or compassion or o~
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eros
| ,&4‘ < modified but not wiped off in a way that the civil
s servant is restored to his position, the back benefits
will be paid as determined by the authority/court in. 3
the manner discussed above in this judgment. We, ‘
however, reiterate  that "gdinful employment/ |
profitable business” creates an overarching exception |
that would cover all cases involving the question of
’ back benefits.” N
7. Deriving wisdom from the above pronouncement we hold that,
since the appeliant was kept away from seivice because of none of her . '
fault and there is nothing on the record that during the. intervening
period the appellant remained engagéd in any gainful
employment/proﬁtabfe business, therefore; she is held entitled for the
back benefits for the i'nterveni'ng period. We thus allow this appeal as
prayed for. Costs shall follow the event. Consign.
0. é;bhounced in open Court at Abbottubad and given under our
hands and the seal of the Tribunal on this 22" day of June, 2023.
B |
ey . KALIM ARSHAD KHAN
' . Chairman -
Camp Court Abbottabad
RASHIDA BANO
Member (Judicial)
.. Camp Court Abbottabad
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INTHE COURT OF _4J)  Soveren C/wh-gﬂ , &AM |

P .g/\azfa INEY) . (Appellajnt)
: ‘ (Petitioner)
| (Plaintiff)

VERSUS -

— Bduealen Dt (Respondent)
o - (Defendant)
e, _ oz Nax  (pdat., ) |

~ Do hereby appoint and constitute er. M. Asif Yousafzaj, ASC to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our Courisel/Advocate in
the above noted matter, without any liability for his default and with the authority to
- engage/appoint any other Advocate/Counsel on my/our costs. :

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us. N

Dated /20 | K/&Awq Moy, -
(QLIENT) /

ACCEPTED
M. ASIF YQUSAFZAI, ASC, ‘

SYED NOMAN ALT BUKHARI
Advocate igh Court Peshawar -

(ﬁ‘mf ‘UW |

Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar
03129103240
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