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Service Appeal No

/2023

Bazargai Tehsil Lahor District Swabi
............. Appellant

VERSUS

Alia Ghafoor D/O Ghafoor Gul R/O Mohallah Gojaran,

Govt of KPK through Secretary Eiementary and -
Secondary Education, Civil Secretariate Peshawar and

others L. ‘Respondents
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: BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No f")'u /2023

Alia Ghafoor D/O Ghafoor Gul R/O Mohallah Gojaran,
Bazargai Tehsil Lahor District Swabi
............. Appellant\ \F. ser Pakhtukhwa

seovice Tyib e ll

VERSUS | Dinry r\..'77'02>

Dd(td /S QOQS
. Govt of KPK through Secretary Elementary and
Secondary Education, Civil Secretariat Peshawar.

S

Secretary Elementary and Secondary Education,
Civil Secretariat Peshawar

3. Director of Elementary & Secondary Education KP at
Hashtangari Chowk, Near Qila Bala Hisar Peshawar.

4. Deputy Director (Female), Elementary & Secondary
Education Khyber Pakhtunkhwa

5. District Education Officer (female) Swabi
6. District Accounts Officer Swabi

............. Respondents

Appeal under section 4 of Service Tribunal Act
against the order dated 28.08.2019 passed by
respondent no 3 (i.e Director E&SED) and order
dated 04.09.2019 passed by respondent no 5 (i.e
DEO (F) Swabi) wherein the intervening period is
B o g treated as extraordinary leave without pay instead
A of extending benefit of judgment dated 22.11.2022
passed by the Honorable KP Service Tribunal
Peshawar in service appeal no 209/2020

whereafter appellani preferred departmental
appeals dated 13.03.2023 and filed writ petition
no 1402-P/2023 before Honorable Peshawar High
- Court Peshawar wherein respondents are directed
vide order dated 26.04.2023 to decide the
departmental appeals of the appellant within 90
days which remained un-responded after lapse of
90 days which is illegal against law and facts and

liable to be set aside.

Filedto-day




Respected Sir, ‘
Appellant humbly submits as under:

1.  That appellant is residing in District Swabi as evident
from her CNIC and domicile (Copy of the CNIC &
domicile is attached as Annexure A)

2.  That appellant is equipped with qualification such as
BA, Masters in Islamiyat along with PTC -certificate
(Copies of academic documents are attached as
Annexure B) '

3. That being fully qualified and fulfilling all the
formalities and the recommendations of the
Departmental Selection Committee, the appellant was
appointed vide appointment order dated 31/07/2009 as
PST (BPS-7) along with others such as Rugia Begum etc
(Copy of the appointment order dated 31/07/2009 is
attached as Annexure C)

4.  That appellant along with Rugia Begum is transferred
from Kohistan to Swabi vide office order dated
19/10/2011 (Copy of the office order dated
19/10/2011 is attached as Annexure D) |

5.  That right from the taking over of charge, the appellant
performed her duties whole heartedly and to the entire
satisfaction of her superiors.

6. That despite performance of duties to the entire
satisfaction of superiors, the appellant was deeply
shocked to receive office order dated 22/10/2015

- wherein the appellant along with others such as Rugia
PST is removed from service (Copy of the office order
dated 22/10/2015 is attached as Annexure E)

7. That appellant along with Rugia Begum filed service
appeal no 252/2016 & 253/2016 against removal order
dated 22/10/2015 before the Honorable KP Service
Tribunal Peshawar which were accepted vide
consolidated judgment dated 13/12/2017 in the
following terms: (Copy of the judgment dated
13/12/2011 is attached as Annexure F)

“I. Consequently, the present appeals are accepted
and the department is directed to hold regular
inquiry against the appellants within a period of
90 days from the date of receipt of this judgment,

failing which the appellants shall be reinstated
in service..... » :



10.

11.

12.

13.

That vide order dated 28/08/2019, the worthy Director
set aside the transfer cancellation/removal order dated
22/10/2015 but the intervening period is treated as
leave without pay which is illegal against law and facts
(Copy of the office order dated 28/08/2019 is
attached as Annexure G)

That Rugia Begum was reinstated for the purpose of
denovo inquiry vide office order dated 18/09/2018 by
the DEO(F) Kohistan (Copy of the office order dated
18/09/2018 is attached as Annexure H)

That department failed to hold de-novo inquiry within
90 days and Rugia Begum (PST) is reinstated in service
with immediate effect and has been adjusted at GGPS
Muslim Abad Razzar District Swabi vide adjustment
order dated 02/09/2019 issued by DEO(F) Swabi and
the intervening period of 22/10/2015 to 01/09/2019 is
treated as extra-ordinary leave without pay (Copy of
the order dated 02/09/2019 is attached as Annexure
I)

That in the case of appellant, the Department also failed
to hold de-novo inquiry within a period of 90 days and
appellant is also reinstated in service with immediate
effect and adjusted at GGPS Muslim Abad Razzar
District Swabi vide adjustment order dated 04/09/2019
issued by DEO(F) Swabi and the intervening period of
22/10/2015 to 01/09/2019 is treated as extra-ordinary
leave without pay which is illegal against law and
facts(Copy of the order dated 04/09/2019 is attached
as Annexure J)

That one Rugia Begum (PST) filed service appeal no
409/2020 against order dated 28/08/2019 as well as
02/09/2019 before the Honorable KP Service Tribunal
Peshawar which is allowed vide judgment dated
22/11/2022 in the following terms: (Copy of the
judgment dated 22/11/2022 is attached as Annexure
K)

“9. Consequently, the appeal in hand is allowed by
modifying the impugned orders dated
28/08/2019 as well as 02/09/2019 and the
appellant stands reinstated in service with effect
from 22/10/2015 with all back benefits....”

That being aggrieved from the order dated 28/08/2019
passed by respondent no 3 and adjustment order dated
04/09/2019 passed by respondent no 5, appellant filed
two departmental appeals dated 13/03/2023 one




14.

15.

addressed to Secretary E&SED and the other addressed
to Director E&SED duly dispatched through registered
post by claiming the benefit of judgment dated
22/11/2022, but the departmental appeals remained
unresponded (Copy of the departmental appeals
dated 13/03/2023 along with post office receipts are
attached as Annexure L)

That feeling aggrieved, appellant filed writ petition no
1402-P/2023 before the Honorable Peshawar High
Court Peshawar which is disposed of vide order dated
26.04.2023 in the following terms: (Copy of the writ
petition and order dated 26.04.2023 is attached as
Annexure M)

“2. In view of the above, we dispose of this writ
petition and directed the respondent no 3 to decide the
departmental appeal of the petitioner strictly in
accordance with law and also in the light of the
judgment of the Khyber Pakhtunkhwa Service
Tribunal, provided that in case, the appeal of the
petitioner is not decided within 90 days, the petitioner

shall be at liberty to approach the Khyber

Pakhtunkhwa Service Tribunal for redressal of her
grievance.”

That despite order dated 26.04.2023 passed by the
Honorable Peshawar High Court Peshawar, the
departmental appeals remained undecided despite
lapse of 90 days which is illegal against law and facts on
the following grounds:

GROUNDS

A.

Because when admittedly, appellant performed duty till

22/10/2015 and admitted by the Department from their

own record as well as certificate, then removal order on
the basis of said absence was unwarranted and
uncalled for. :

Because, when removal order dated 22/10/2015 is
illegal and set aside and appellant is reinstated into
service, reinstatement means, appellant is to be
replanted from where evicted.

Because in the inquiry report, there is no evidence that

appellant was performing other duty during the penod
of removal. :

Because appellant cannot be penahzed for the fault of
the Department

5



Because, it was department; who stopped appellant
from performing duty.

Because in the case of other similarly placed PST i.e
Rugia Begum, the intervening period from 22/10/2015
to 01/09/2019 which was earlier treated as extra-
ordinary leave without pay is set aside and held
entitled for all back benefits vide judgment ‘dated
22/11/2022 passed by the Honorable KP Service
Tribunal Peshawar. ‘

Because when one Rugia Begum is held entitled for all
back benefits of the intervening period, then the
appellant is also entitled for same treatment.

Because appellant is entitled for the benefit of judgment
judgment dated 22/11/2022 passed by the Honorable
KP Service Tribunal Peshawar as per Article 4, 25 and
27 of the Constitution of Pakistan 1973.

B'ecaﬁse all citizens are equal before the law and
entitled for equal protection and treatment as per
Article 25 of the Constitution of Pakistan 1973.

Because as per fundamental rule 54, a civil servant who
is removed or dismissed is reinstated in service is
entitled to full pay and other allowances. FR 54 reads as
under: (Copy of FR-54 is attached as Annexure N)

[F. R. 54.—Where a Government Servant has been
dismissed or removed is reinstated, the revising or
appellate authority may grant to him for the period of

his absence from duty:—

(a) if he is honourably acquitted, the full pay to which
he would have been entitfled if he had not been

- dismissed or removed and, by an order to be
separately recorded, any allowance of which he was in
receipt prior to his dismissal or removal; or

(b) if otherwise, such portion of such pay and
allowances as the revising or appellate authority may
prescribe.

In a case falling under clause (a), the period of
absence from duty will be treated as a period spent on
duty.

In a case falling under clause (b), it will not be treated
as a period spent on duty unless the revising or
appellate authority so direct.” '



K. Because as per 1996 SCMR 1185 and 2009 SCMR 1, if a
Tribunal or the Supreme Court decides a point of law
relating to the terms and conditions of a civil servant
who litigated, and there were other civil servants, who
may not have taken any legal proceedings, in such a
case, the dictates of justice and rule of good
governance demand that the benefit of the said
decision be extended to other civil servants also, who
may, not be parties to that litigation, instead of
compelling them to approach the Tribunal or any other
legal forum. All citizens are equal before the law and
entitled to equal protection of law as per Article 25 of
the Constitution (Copy of the judgment reported in
1996 SCMR 1185 is attached as Annexure O & Copy
of judgment reported in 2009 SCMR 1 is attached as
Annexure P)

L. Because as per 2007 SCMR 855 and 2015 SCMR 7, the
Honorable Supreme Court of Pakistan held that a
reinstated civil servant is entitled for back benefits as it
was the Department which on basis of wrong opinion
kept the civil servant away from performing duty (Copy
of the judgment reported in 2007 SCMR 855 is
attached as Annexure Q & Copy of judgment
reported in 2015 SCMR 7 is attached as Annexure R)

M. Because appellant remained jobless from 22/10/2015
(removal) till 04/09/2019 (reinstatement).

N. Because as per Article 25 and 27 of the Constitution of
Pakistan 1973, there should be no discrimination in
services whereas appellant has been discriminated as
against Rugia Begum who is allowed all back benefits
for the intervening period from removal to
reinstatement. '

PRAYER:

It is therefore humbly prayed that on acceptance of
this service appeal;

I. Appellant may please be extended the benefit
of judgment dated 22/11/2022 passed by the
Honorable Khyber Pakhtunkhwa Service
Tribunal Peshawar in service appeal no
209/2020 whereby order dated 28/08/2019
passed by respondent no 3 (i.e Director
E&SED) and order dated 02/09/2019 passed by
respondent no 5 (i.e DEO (F) Swabi) has been
modified and identically placed Primary



/

School Teacher, Ruqgia Begum, has been @

reinstated w.e.f 22/10/2015 with all back
- benefits as per 1996 SCMR 1185 and 2009
SCMR 1.

II. Impugned order dated 28/08/2019 passed by
respondent no 3 (i.e Director E&SED) and order
dated 04/09/2019 passed by respondent no 5
(i.e DEO (F) Swabi) may please be modified as
reinstatement in service w.e.f 22/10/2015 with

~all back benefits instead of treating
intexvening period as extra ordinary leave
without pay as appellant was jobless during
said period and was pursuing the remedy in
the Court like Rugia Begum.

III. Any other relief deemed fit in the
circumstances of the post case and not
specifically asked for may also be graciously -
granted.

Dated. _ /08/2023 %

Appellant

Through  Amjad Ali (Marda :
- Advocate { syp 5 %‘
Supreme Court of Pakls@rﬂf C UOCATE

Office at Distt: Courts Mardan T

AFFIDAVIT
I, Alia Ghafoor D/O Ghafoor Gul R/O Mohallah Gojaran,
Bazargai Tehsil Lahor District Swabi (appellant) do solemnly
declare and verify on oath that the contents of the accompanying
service appeal are true and correct to the best of my knowledge
and belief and nothing has been concealed from this Honorable

Court. %&L

Deponent
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APPOINTMENT

Secondary Educat

immediate effect,

Consequent upon approval of District De
ion Department Kohistan the com
candidates against the post of PST in BPS-7 in the s
. the Government of NWFP Elementary & §

2FFICE OF THE EXECUTIVE DISTRICT OFFICEli EL
‘ SECOND

ARY EDUCATION KOHISTAN

————————e e e DIV AT AN

it Departmental Selection Committee of Elementary &

petent authority is pleased to appointithe fallowing (Femal
chuols noted against each according to the Policy issued
econdary Edication Department in the interest.of public service with

n
EMENTARY & @
|
9 !
by |
!l 1

L

S

Name of Candidate

Father Name

RIO

appointed

Na;menf Schaol where
! L4

Remarks

Alia Ghafoor -

Ghafoor Gul -

‘ Sawabi

GGPS Kass Banda

Agst V.Post

' Rugia Begum

Mustafa Gul 7 ~do-

GGPS Kass Banda -

-da-

Nuzhat Begum

Sher Afsar.. 4.

- 1 Rashida-

1 Javaid Khan %~ -

-do- |

GGPS Yazai

“do-

Atibottabad 7

-50P8°Ch

LAafiaBtor

| Qazi Abdur Ranid

-do-

@ o amiesfraf—

| GGPS Chiragh Abad ¥

- f-d—a-_ Pty e 8

do-

Naila Bibi Mansehra

1y
RSy

il
A?A. b

‘ Sumandur Khahn GGPS Harban Kot

CONDITIONS ' ST I |
1. NoTAIDAisallowedtoanvone |

Charge report should be submitted to all concgrned

any reason/ notice

time'to time for the category of the Govérnment Servants to which they belong

of this Order their appointment wiil automatically stand cancelled, i :
They should produced Age & Health Certificatefrom EDO Health Kohistan ..

the-concemed board/ University! institution beﬂjte-ql;g@;l of their pay

Executive District Officer

’ ol ol EeSEKohisan B
" Endst: No.Bjﬁ:i’L KohjMan the __..E,Hz‘—‘"“*"‘““"‘——fzow
PE g Teopyof hrubove W oiWarded o theg™. - Y | 4 o
B \q«%w Secretary Elementary & Secondary Educatjon Department NWFP Peshawar :
2. PAto Director Elementary & Secondary Educatian NWFP Peshawar ~
 District Coordination, Officer Kohistan )
- District Accounts Officer Kohistan
Dy: DO (F) ESSE Kohistan
Candidates concerned

t
gy i

Dated

& en AW

" Execifv District Officer
E&SE Kohistan

P

i SUPREME

Their appointment is purely on temporary basis and liable to termination at any time with out ass'._igning: i
They viill be governed by such rules & regulatign. enforced and as prescribed by the Govern‘me'ri'tr from
" in case the above candidates failed to assume the charge of his post with in ;ﬁftee:n, ,day‘s"ﬁéf:thg issuance-

They should not be ailowed to takgover,cl,parge?i_f their age is less than 18-years & above 35-years. :
Their original certificates/ Degreeés should'be varified by Dy: District Officer (Female) E&SEKohistan from

¥y

4VOCATE |
COURYT

~do-

H )
i §

e




DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION KHYBDR
PAKHTUNKHWA, PESHAWAR., :

OFFICE ORDER.

Consequent upon the ban relaxation by the competem authonly', the

‘ F@“GW"\g PST (Female) are hereby transferred/adjusted against the vacant post ofPST at

ﬁws’cﬁmmB noted apainst in their own pay & BPS in the m(cwxl of pubhc scwacg w:th
Yimediale effect

Axso

0 M\Sl’ ".K-l.i-;_lﬂfi_-lml'um' pPST

Name Designation

Present School

Transferto

: T Y
Rcma_rk:; ;

T GGPS: Bangar

GGP'S No.2, Baily

g
Against! |

‘ Yanjoual Kolistan | Swabi. V/l’os;;t f
6 “wist Rugia Begum PST | GGPS Mada Khail | GGPS: f?lm'yy‘ -do- |
' " Kohistan Swabi Y. »
Mote - 4
Charge report should be sent to all concerned. :
a No TA/DA cie are allowed _
b The EDOs (k2 é..Sl ) concerned are ciucclccl o (.hccl\ their ong,mdl scrvnuc
- documents before making pa\ ment of sahrles !
e Their Senjority will be dclcrmm‘cd under the rules.
1y o) DIRECTOR | =
cunt N, __g_"' N0 167/ Vol- lV/lmmfct (F) K.P. Dated Peshr the p/ 201
Copy of the above is to the:- L
P Lixeewtive District Officers (E&SE) Kohistan & Swabi. o
1. District Accounts Officers Kohistan & Swabi. -
-7 30 Teachers concerned.
4. PA o Director (E&SE) Khyber Pakhtunkhwa, Peshawar.
5. Master File.

Deputy Dlrcctrcss (Lalab) ,
Elementary & Secondary l"clucallon
Khyber Pakhl%zuxwa Peshawh

Ty

il e,

T SUPRENE COUK?



'OFFICE OF THE DISTRICIEDUCATION OFFICER (F)KOHISTAM

Ph: & Fax No.(G998407225
OFYFICE ORDER..

1
{
i
|
|
|

. In complianos wilh the Director, Elementary & Secondary Lducallon
Kiyber Pakhtunkhwa Peshawar letter No.3081/F.No.2C (IF) enquiry dated 16/03/2015, iwmmdu No.
2200/F Mo.20/(F) cnquiry dated 20/04/2013/. No. 3530/ F No.20/(F) enquiry dated 22/05/’7015 lanci
N0.3696/F No.20/(F) enquiry Dated 24/08/2015.and In llght of recommendation of enquiry ofhcm

the following PST teachers are hereby removed from service with immediate effect :
S/NO |,Name School = i !
T 7 Nuzhat PST GGPS Kas banda ' N
2 Nazia Qazi PST " GGPS-Bar komila .~ . . P
. 3 +/ | Alia Ghafoor B (GGPS Kas banda i m
/ 4 1 Regia PST : : B | GGPS Kas banda :
3 Sara DST - i GGPS Kundlal =
6 Khushnuma PST GGPS Dubair - o
7 Mussarat bibi PST | GGPS Badar shaha . »
District Education Officer N

[AATINENTA I £g QT
SRl Ciacil) InohiStan

E/No, /Esiab:_ /0 5= 78 /DEQ (F) KH: dated dx~ /22015,

Copy of the zbove is forwarded to:
The Direcior, Slemanta; vy & Secondary Education, Khyber Pllrh'im' '1wq Peghawar.
The Distiict Bducatior O ificer {F) Distiret Swabl, e nocessary action af herend as thc above !
now pasted in Distriet Swabi. : . .
30 The District Accounts Qilicer, Swabi

| AU
. .

4, The District Accownts Officer, Kohistan. . - !
5. The Sub Divisional Education Officer (I7) kohistan. . !
6. Office record . /{

B

. ; ' »%y@;aumu Officer :
. Female) Kohistan B
V/\ Ny

LA 0'5
~ v

ADVOCATE
4 SUPREME couRT

!
i




Bl:F()RE THE KHYBER PA.KHTUNKHWA SERV]CE TRIBUAL
' PESHAWAR ‘

A AppealNg;zgyzoI@
Date of Institution ... 14:03.2016

Date ofDecisioh‘ L 13122017

Mst. Alia Ghafoor D/O Ghafoon Gul R/O Bazwrgl Mohallah Guuam Tehsil I_Ahone i

' DlStllC[ Swabi. S (Appellmt) i L.
: ‘ VERSUS_* X ' N

1. Government of Khyber: Paldnunldwva through Secretary Eclucatxon Peshawal

and 5 others. _ : i _ - (Reqpondcnts) 4 s
" MR.HIDAYATULLAH I\HATTAK © . Forappellant.
Advocate : S B e

MR MUHANMMAD &N, o R
Deputy District Attorney, S ' ...For respondents:.

| MR.NIAZ MUHAMMAD KHAN, - . CHAIRMAN"

MR MUHAMMAD AMINKHANKUNDL ... MEMBER
JUDGMENT R R U

NIAZ MUIHAMMAD KHAN, CHAIRMAN’- This j(ldgfnem:smll also

«dlSpOSC of connected service '1ppeal No. 253/2016 of Mst Ruqm Bcgum W/O Nlaz

-Mohallaly, 2§ in both the appeals Common questlons of Iaw and f’lClQ are mvolved

o

‘ Arguments of the learned counsel for the parties heard and 'r_éci;ord perused.

l' .. ] . . o : pod
' . . .

3.-  The appellants were’ removed Jfrom service dn 22.10. 7015 'iThc or‘de‘r'waﬁ I ',:':
'. commumcated to the appellants on 24 11 2015 agamst wluch th“é appellants ﬁle(l ' R

S S

L aﬁ%ﬁﬁ:
T A Ceare -
, bUF‘i{f l* I e : :

N J-‘O\IOLATE
4 SUPR}:.ML CO R’I




- of notice and affording opportunity of hearing. .~ © <. . ]l

o

+

departmental appeals on 01.12.2015, whxch were not responded to and thereafter TN

the appellants ﬁled the present service appeals on 14. 03 2016. L . | , -
ARGUMENTS, A
4. The learned counsei for the appeliants argued that “the épp'clla’_nts weére

' _appointed as PTC Teachers in 2009. That they have been perfOrinincr their du»ttes";

|

and Quddenly they received the 1mpugned ordel That on the same day a uansj’er; e

~i~order- was also received by the -appehants. That in the 1mpugned orlglnal 01d61:§ ‘

 there is mentlon ot an cnqulrv but the appellants are unaware about any’ enqmw i
: . r ; -
'Illat,-.110 notiece was served upon the appellants. That in v1-e-w;ot the Jtldg111¢n1j I

reported as 2008-SCMR-1369, no civil servant ¢an be condemned without service

i
DI B

5. - On'the other hand, the learned * Deputy District Attorneiy_’érgﬁedi that 1an B
. | enquiry was eOndﬁcted. That the enquiry report is avail'cible on the file. That"in t?hei

| S’lld enqmry report the enqun-y officer recommended the removal of the appellams i '\',‘ U

. alonngth 6 other PTC Tcachers That the enquiry ofﬁcer reportccl that Lhe

' ;1ppomtmems were made in violation of law and rules. Thatxhe‘,enqtmjy off'lcer lm:ad e
. _ : ;. Co i
also reco—mmended dlsmphnary action against the appomtmg authorlty. The learrred
l

Deputy District Attomey 1e11ed upon a Judgmem reported as 2003 SLM’R 1040'm."

L order to support his argumem that 1llegal appomtments wm be W1thdrawn afte1

"conductin g enquiry.

-

' CONCLUSION.




(W8]

n§ proper_ ‘

]
1: .’ R N
orde1 was

. l ;

passed But in.the present case no. d1301plmary prooeedrnas Vgs 1n1t1ated a»gamst tl

Attomey deals- with an enqutry under the d1sc31plrnary 1ules where

opportumty of ‘hearlnq was afforded t0 th'e ewrl servant: and the'reafter the

appellants No notice, at all was. served upon ‘the appellants Th:s ]udgment 15' '

therefore 1rrelevant to" the present appeals Under the settled JurISprudentIal'\

|
! '

pr1ncrple no civil servant.can be condemned unheard No order can be pas|se‘d at the
R
baclc of a C1V1l servant and the nnpugned order has got no legal sanctity. -

|

7. - Consequently, the present ‘appeals are aceepted and the department

_/.-—————-—-.-—«—.__.__ -

dnected to hold recular enquu'y agamst the appe lants W1th1n a pertod of 90 da\s

R

from the date of 1ece1pt of thts Judgment farhncr Wthh the appellantsl shall l‘:e

_ l .
1
reinstated in servzce Pa1t1es are left to bear thetr own costs 1 1le be con]'sxcrned to

fm i S

0

therecordroom . ' S s |

/41711 VMM{ !
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DIRFC TORATE or ELEMENTARY & SEC ONDART ED UCA TION I\.HYBER 4KHTUN1\HWA i
PESHA WAR - o

OFFICE ORDER

t

Consequent upon Judgment of the Honourable Khybei Pakhttmk/ wa .
‘Service Tribunal announced on .dated 27/12/2018 in’ the Servzce Appeal
N0.253/2016, the transfer cancellation in respect of Mst Ruqm Begum PST BS:12°
GGPS Tarkha Banda Swabi issied vide this office Endst:’ No.3887-89 a’ched ‘

2271 0/20] J (copy attached) is hereby set aszde in the light of the sard ]udgmenf' '

Note:- 1. The intervening period of the teacher conce; nea’ wzll be treated as'
leave wrthoutpay . _ A S . i a

DIREC TOR

: Elemenrm "y & Seeondarjz =
Educatzon Khybei Pakhtunkhwa

I
]
|
[
§
l
!
l

Endst No 3 ég“é//F No. 70/F/Inquzl y Dated Peshawar the 2&/ 5’
Copy forwar ded for information to the - :

i
l
|

‘|
L
|
l

1. District Education Officer (Female) Swabz wth the remarks that rf the post ar lfhcv s
station where the teacher was working fi lled she may be aajusreci agamsr mqr‘-

vacant post of PST BS-12 in District Swabi.- ~ . - . ] i

!

i

P

3 oL
i..

i

|

2. . District Education Officer (F) Kohistan.
3. District Account Officer Swabz & Kohistan '
4. Sub Divisional Education Officer (Female) cancemed
. 5. Teachei concerned. Lo o '
- 6. PA to Director Elementar y & Secomlm y Educarzon Ahybe; Pakhtunkhwa SRR
. Deputy Diréoft? (Fe‘m'ale)\ ] P
Elementai y & Secondary Ea‘ucat;on o
Khyber Pakhrunkhwa o ’ L
" M.Zahir .

,—\ZJ’/?,) (‘t/{r(‘(/ i f“}//"/.

y gfzr'
hl f -
Supr LML Cotiy h

.ADVdCATE .
.CUUR]:;A_ e

L SUPE?EME«;

I

I
A

i
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OF

F'CE OF. THE DISTR!CT EDUCATION OFFICER ( )

KOSHISTAN
Office Order

Whereas Mrs Ruq:a PST GGF’S Mada Kht,l ‘
al No. * 25312016 be{ore Honorab!e Serwce Trabun

qervuce tribunal Pe%haw

Dnsmct Koshlstan submmed h
HDDP al
ar arceplnd her appeal

was re,:u.ned to depanmenl

he appellant was re -

for denovo proceedlng/mqusry |n accordmg

to rules ‘as per.Judgmenl
announced on 13-12: 2017 i

. i
In view of the above facls Mrs. R

uq:a PST GGPS Mada Khel
hereby re-instated into servi’ce, on hen_ own L_ay and gr‘ac.;e,,vyit‘h immédiet’e effet:t for the p
denovo inquiry as per: dlrecllons of. Honorabie Servn‘e Tnbunai Khyber Pakhtunkhwa Peshawar ’

Note: ‘ . b
- No TA/DA is allowbd.- . . _ R R L T I
' 2- Charge Report should be submitted to all concerned, - - . / Pl
! : Lo ; i ‘
) : D/w 0t ba’ucal{on O/fcer
P R '(Female) Kmhlsmn 1
| . .: . cL - ) : ;

Ead’su;No,/gﬁ'L[Zo7 DEO (F)-KH Dated Dassu the /8 Do ((9 e

Copy of the above is forwarded to lhe

'|‘ S ,\ S B
i- -: Dlreclor Eiement‘ary & secondary Educallon Khyber Pakhlunkhwa Peshawar o ' l '
2. Registrar Khyber Pakhtunkhwa Peshawar _ o c : }
3- Bistrict: l—duc.dlror‘ of Off:eer l-emaie Swabl ] : - ) ‘ :
4. Advocale General thbpr F’aki‘lumhwa Res shawar '~ .~ - = o l i
5- Deputy qulrlct Eduratron Omcer (F) Koshlstan . A
6- Oistinet f\crounl Officer Swabi ) o . R : i
7 ADEO (Irtiqalron) uocai ofhce o . . : o B ‘ - 1 f
8- P4 10 distrct Fdll(‘alion Officer Fomale Koshistan, oo ' — ‘ i
(o

L)fhcmi con"erm-'1

v

. . : L ‘ _ ,;.‘D\I(JCRTE
| 4 SUPREME COUKT .

er serwce‘,
hyber Pakhtunkhwa Peshawar The Honorable'

mstaied into serwce and the case

D|slncl Kosh|slan is

lj.urp'ose of
! ' -




"AD IUS FMEN’I ORDER.

DISTRICT EDUCATlON OFFICE (FEMALE) SWABI Co
(Office phone Fax No 0938280339 mv;fswabl@yahoo com) B L G

: . Consequent upon apploval of the competent authonty i.c. Director E&SE Khyber | :
Pakhtunkhwa PCSh"I.Wﬂl vide Endst. Numbers & Date noted against-each, the followmo PST (BPS- KRR

12) Teachers are heleby re-instated in service and adjusted against the vacant PST posts in the :
L e T TSR
schools noted against each in the. best 1nte1est of pubhc service with 1mmed1ate effect ‘ P
‘Note: The intervening period of each one is hewby converla,d mto E\tla
Oldmaly lewe without pay as per the glven detail. co i

Ty

|

S.No | Name with Designation | School where | The intervening period Dn ectolate Lctten -

adjusted’ - which is conveited: . -No & Dalu D
- : into EOL without pay T
1. Rugia Begum PST GGPS. Muslim 22-}0-'20-}510 01-09-2019 | No.;_3667 ((AI* No, "(J/ R .
C : . Abad (Razzar) . , - | Inquiry Datcd
: o 'Pcslmwn l!llc '7? 8-
» _ R R L O !
12 Musarrat Begum PST GGPS. Kadi ™ - 22-10-201_5 1o 0l -;09-2919 | No.3657- 61/!‘ NO "0/ DA
. : : Dagai (Razzar) |. = . : o ,InqunryD’u[Ld e
- ' : S o P_csAhjm'nv l1|1c!28 S R
. o : Lo hane
3 | AnilaIgbal PST GGPS. No.3 22-10-201510 01-09-2019 | No.3653- -56/F.No, 20/
. - | Swabi . o ' : v | Inquiry Ddtch-
o ’ ' S - Peshawai 1hL 28 8-
w019, 4
t
(DILSHAD BEGUM)

DISTRICT EDUCATION orFiC Efz L

(TFMALL) SWABI
i
i
l

Eﬁdst: No‘., U\"\ oM I DA-I/Adjustment/PST, Dated Swabi the;gl’_f/;a_l-_ﬂ( 201 9

Forwarded to the: - | : C ‘ R S

10 Director E&SE K'lybm Pq]\htunkhwa Peshawn

2. “District Accounts Officer Swabi. : :

3: DEO (Female) District Kohistan. . . T ‘ AL)VOLA-‘E
4, S.D.E.O (Female) Concerned. - : : R SUPRLME LUURi

5. ADEOQ Primary Local Oitlce B s .

3.0 Ofﬁmals concerned.

QL
. VOCAFE -
SUPREME Co)iey

o U o DIS, {CT EDUCATION | OI‘I‘ICI:R
%‘a N 7 :g/f@FLMALF)SWABI IR



mailto:emisfswabi@vahbo.com

o
. J :
M “w
. g .
- i
i
i

] DISTRICT EDUCATI
(Office phone Fax No 0238

ADJUSTMENT ORDER.

Consequent upon approvalof the

T Pakbienkhwa Peshawar vide Endst.
12) Teachers are hereby re-inst
eninst each i the best interest

A
T

- cehoals noted

Note: The interve
as per the given detail.

Ordinary lenve without pay

Numbers & Date noted against cach,

ated in service and adjusted against
ol hublic service with immed

ning period © feach one is hereby

ON OFFICE (FEMALE) SWAB!

280339, gz_mjs_f_swabi@vahoo,cofm)

N

competent

F

:

authority i.e. Dirécto_r E&SE ‘
the following PST (BPS-
the vacant PST posts inf the

iate effect.

converted into Extra,
{ . [

H

Klmyber

&
H

. /

r\"—\’—oﬂl\ﬁnz \\-'irll)_csigm\lion i School where The intervening period i Directorate Lietticr

| ] ! adjusted which is converted | No & Date [
o P B | im0 EOL without pay | L y
.‘"{."""1"?];;1 Ohatoor PST GRS, Mustim 32-102015 1o 01-09-2019-" | N0.3667-71/F.No.20/
o ~ l e e !,,-\h;ld {Rawzas) P --__.,_:L.-Lluquix".y.Dnlml.;’......‘j.-':'—»'éf'--- ;
‘ i ! . Peshawar the %8-§_—
I T ____________,___________,1________,__,.,_.-w_-_. 2019 - - o

¥

(DILSHAD BEGUM)
DISTRICT EDUCATIONIOFFICER]
(FEMALE) SWABI |

- Jos i~y o
Prdst No., G200 A

D.‘\-l.’:’\djusuncnl/PS'l'. Dated Swabi the el E g'f;‘ Cf 12019

Forwarded to the: -

Director E&SLE Khyber Pakhtunkhwa Peshawar,

1.

2 Distrier Accounts Officer Swabt.
RY DO (Fomale) District Kohistan.
4. SO (Female) Concerned.

ADLO Primary Local Office |
Oiticials concerncd.

Lt

e

DISTIRICT EPUCATION OFFICE
SRHEMALE) SWABL

i
i
i
i
1

; |
£ SUPRiong. “VVOCATE

H
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| SFORE THE KHYBER PAKHTUNKH WA SERVICES TRIBUNAL PESHAWAR,

Sévvice Appeal No. 409/2920

AiaRdt Ul iR T e

Date of Instifution ... 17.04.2020
Date of Decision...” 22.11.2022
. . N
Mst. Rugia Begum, Ex-Primary School Tez}cﬁer, Village &.P.O Bazargal :
Telisil Razzar, District Swabt. : |3
... (Appellant) 3
VERSLiS :.
: ' cw : , 3
Government of Khyber Pakhtunkhwa through Secretary (E&S),  Civil -
Secretariat, Peshawar and 03 others. . . : ;i
' _ (Respondents)
| | MR. AMJAD ALL o v
¥ ‘ Advocate — --- ~ For appellant. :
; : o *. . i
MR. MUHAMMAD RIAZ KHAN PAINDAKHEL, o
Assistant Advocate General - - o - _ Forrespondents.
f V . !
SALAH-UD-DIN - . MEMBER {JUDICIAL)
MIAN MUHAMMAD S MEMBER (EXECUTIVE) ;
JUDGMENT: S _,) e
. g‘&\ : - - | r
SALAH-UD-DIN, MEMBER ;- Precisely stated the facts
_ surrounding the instant appeal are that the appellant was appointed as d ‘“
: ! : _
! PST (BPS-07) vide appointment orde. dated 31.07.2009. The i
H . . ﬂ
; appellant took the charge ot her post and performed her duty with i
: : zeal and zest, During the course of her service, the appellant was ' ™
' o P %
o s : - : . E 4
; ' transferred from District Kohistan to District Swabt and she then " i
AT ) ‘ y o : %‘;;
) performed her duty in  District Swabi. Vide order dated g%
: i 3 NER . P ) - - . . ' N :ﬁ
[0 murulepiienie 22.10.2015, the transfer.order of the appeliant from District Kohistan %ﬁ*
E - o FromiL A pYee - . A ) o . ] ;ﬁ%
X " to District Swabi was withdrawn and vide office order ' : L
4\ ; o
oA .
e e S
ADVOCATE R
¢ SUPKEME COURT



2.

? . 22107 2015, the appe“ant was lemoved hom .k.u\/tce howevet -her

C Service appeal. No 25;/2016 was aucepled by this Tribunal vide

JudOmenl dated 13 j'OJ 7 aﬂd lhe depa

rtmenl was rlnected to hold

regular m,quir"y eiga‘ appeﬂant W]lhlﬂ a penod of 90 days from,

 receipt of the )udgment falhng which the appcllant was ordered to

- bc reinstated ip service: Vide order’ daud 28.08 20}9 bassed by

Director Elementary & Secondar 'y Ed LI(..EIUO!] Khyber

al\Juunf\hwa the order of canoa&:"luon or tlansfcr of the appellant. .

N

from l)tbl![b[ Kohistan to DISU!CI Swab1 was came“ed however the

inter vcmng period was ordered to be tr eated as leave W1thou[ pay.

Slmxlar!_y_, vide order dated 02._09;2_019 passed by DJSUIC[ Lduuahon »

Officer (_Fe’male) Swabi,“ the ap; e“ant was 1emslated

in
ser\'/ice nowwu the mlelvenmg perlod wu:lh effects tlom 72 10.20]5
10 01.09.2019 \vas mdcu,d Lo be tlealud as extra 01dnmry leave

w"ithout pa_y. The appellant filed c'iepai tmt,nt'll appeal, chdHenmng lhu

afommnuoned order to the extent of trg ualm;__, the mlcn venmé per:od
!

as leave withoyy | pay, howevcz the same

Was not responde within
the statutory period, hence the instant service appeal.

-

2. Notices were issued to the respondents, who. submitted thewr
. comiments, \vhuun they denied lhe as'sé:"ftjcms"raised by the appellant
in her appeal.

-

Learned Counsel for the appellant has arzied that the appe”anl
1

. : -
Was wrongly apg Jllevally removed from selwce and upon her L

' . lelnstatement v:dc order dated 02. 09 2019 sh e was entllled lo her -

Miner r'einst'um ; Service
'ukl:tukhwn - . 10[11 !1’] ‘tCl\ICe “lth
Nerviee Fritriiiimh C .

"-»xbuw:,a'

effect from 22.10.20]5 insl'al‘ed of

T
ory TEREY b juf b ‘t &)UR

. <



~

3
immediate effect. He next contended that the appellant remained out
of service on account of her wrong and illegal removal from service

- .

' vide order dated 22.10.2015, which has already been set-asidg by this

Tribunal vide'judgm'el‘zt; ‘c.l-atc;clffjl'é‘.12~20‘i’7. He further g1ngled that as

no fau'tl existed on the part of the appellant in non-perl’o;'mil%g of her -
: duty dLu:ing the intervening per:loci; therefore, competent P;uthority
" was not | usti.ﬁ'ed in treating the same as extra ordinary [eave without

pay. He also argued that during the intervening period, the appellant
o :
had not remained gainfully employed in any service. Relidnce was «

o placed on 2021 SCMR 962, 2015 SCMR 77 and 2007 SCMR 855.

4. On the other hand, vlt‘-:amed ‘Assistant Advocate General for the

! ' respondents has argued that the !yery ordér ol appointmeﬁt of the
appellﬁnt was fake and 13 shehas be_;in -reinstated on iechn’lcal

gnjounq, therefore, she Ais not enfitied to a-hy -back.bene'ﬁts.;He next

contended that the appc]laﬁt did not perform anS' duty dL;n'ing the

intervening period, ﬁmrefore, é_(jmpetem Authority has rightly treated

“the same as extra 01‘(|inar$-' leave_.without p;ill)/. Rehance was p:laée;cl on

b 2017 PLC (C.S) 177, judgment datéd A18.02.2020 pa-sse.d: by this
|‘ Tribunal in Service ‘Appeal No. 803/201.8, and judgm_ent dated

18.01.2021] passed by this Tribunal in Service Appeal No. 603/201 8.

-

5. - We have heard the arguments ol learned counsel for the

parities and have perused the record.

'

0. ‘A perusal of the record would show that vide order dated

e A A« : R ;
p  22.10.2015, the appellant was removed from service' on the

allegations that her appointment was, illegal and irregular. -The

PTG
f ‘mtmumm .
Tee Tribunad

frus vy
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pea i : N \
A A ] ) . . 4. ‘ ‘ ‘ . t .
'/{' t appetlant upproached this Tribunal through filing of Service Appeal
/ R ‘ No. 253/2016 against the order of her removal, wh:ch was allowed"

vide Juclgjmpnt dated 1.5 l" 201 7 and the dcpallment was directed to;

hold regular inquiry '1gam:,t the appeilam within a period of 90 days (
from the date of receipt of the judgment, failing which the appellant

shall be reinstated in service. It appeﬁré from the record that the )

departmental Authority did not take any step for implementation of

S RINERIRE ¢ A A

the judgment dated 13.12,2017 passegh by this Tribunal, constraining

the appellant to file Execution. Petition No. 100/2018 before thiss. ' |

o e e e

Tribunal. 1t was during the proceedings on execution pefition on g = - : ,

27122018 that the respondents ‘submitted - order dated

18.09.2018, whereby the appellant was reinstated for the purpose of L
de-novo inguiry. Vide order dated 27.12.2(:18, the execution pettion ;

! was disposed of in the terms reproduced:as below:-

“In view of above, when the petitioner has been reinstated

A A A T = T ey e gy e s e b

though for the purpose”of de-novo inquiry, the present execution
petition be consigned lo the record room. In case of grievance of the ‘
petitionel againist the outcome of de-novo inquiry, she muy approach

proper fOi"J,H?? inn accordance with law and rules on the subject.” A ,

+

7. Leis thus cwdcm (hat whxle dlsposmg_, of the C\LLUUOH petition

of the appellant vide order dated 275_. 12.2018, respondent-department

I . . ‘ ~ c . . . .
. was afforded an opportunity of cgrgductmg de-novo inquity against
. P ~. L g . . .
the appellant despite lapse of 90 days as mentioned in the judgment
: ' P .

dated 13.12.2017 but even then no de-novo inquiry was conducted in
' reRsTEp  he matter for reasons best known ta the departmental Authority. It is : i

an admitted fact that the order of ansfer of the appellant from

ce Tribmnad
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Dmum W ohistan Dxbtuci Swabi has been cancelled and she has

been rc.inslau_d in Se.nnce by the competent Authority. In these

: respondents that the appointment

cifeumstances, the-

of the appellant was fake, appears to be quite intriguing.

T

8.  The appgllant ‘was removed from service Vide order dated

22.10.2015, which: order has alrea'dy been set-aside by this

Tribunal, therefore, shc was cnmled to have been reinstated in i
A L : [N
service with effect Imm ”2 10. 2015 Nolhmg is available on the o
* Lo
record, which could show th_aL the appcll’ml had nemamt,d oamlully P
. o : . . a
employed in any service during the nlt;;;'\feﬂlt@ period, Lherefore, she ¢
. . L o . $ 7
is entitled to =l back benefits. - :
9.+ Consequently, the appeal in hard is allowed by modifying the ‘
' i , ? i
impugnecl orders dated 28.08.2019.a.'-:s':iz._well as 02.09.2019 and the
appelhnl stands :unstated n Su\nu with effect from 22.10.2015 .
; : (
~with ali back penchits. Parties are l(.lt lu befu lhen own costs. File be
consigned Lo the recog‘cl room. . S

 (SALAH-UD-DIN)
" MEMBER (JUDICIAL)
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The Director, A o
Elementary & Secondary Education,
Khyber Pakhtunkhwa, i

Subject: Departmental appeal for ‘modification of order idélltledl
‘ ~ 28/08/2019 passed by Director EXSED and {order”
dated 04/09/2019 passed by DEO (F) Swabi wherein
intervening period i$ ‘treated as extra ordinary leave
without pay which is illegal against law and facts and
appellant is entitled for the benefit of judgment dated
22/11/2022  passed by the Honorable Khyber
Pakhtunkhwa Service Ttibunal Peshawar in service
appeal no 209/2020° wherein identically p:la;éed
Primary School Teacker, Rugqia Begum, is reinstated

in service w.e.f 22/10/2015 with all back beneﬁts% |

- Respected Sir, _ E '

Appellant humbly submits as under: :

1. That appellant is residing in District Swabi as evident fronia I;ltil‘

CNIC and domicile (Copy of _the CNIC & domicille | is
attached as Annexure A) . .

2. . That appellant is equipped with qualification such as BA,
Masters in Islamiyat along with PTC certificate (Copies of
academic documents are attached as Annexure B) |

3. That being fully qualified and Rilfilling all the formalites and the
recommendations of the Departinental Selection Committee; the
appellant was appointed vide = appointment order dated
31/07/2009 as PST (BPS-7) along with others such ag Ruqia
Begum etc (Copy of the" appointment order dated
31/07/2009 is attached as Annéxure ) ' b

4. That appellant along with Ru(lia-Begurq is transferred ﬁ;'oﬁn
Kohistan to Swabi vide office order dated 19 /10/2011 (Copy of

_ the office order dated 19/10/2011 is attached as ‘Annexure

D) . 3 D

5. That right from the taking over of charge, the appellarit
. performed her duties whole heartedly - and to the entire

satisfaction of her superiors. ‘ L

superiors, the appellant was deeply shocked to receive office:
~order dated 22/10/2015 wherein.;t:he' appellant along with others \
such as Rugia PST is removed from service (Copy of the ofﬁicé
order dated 22/10/2015 is attached as Annexure E) .

6. That despite performance of dutizs to the entire satisfaction! of A}




7.

10,

1.

B GGPS Muslim Abad_.i’\azzar District. Swfab‘i; vide adjustmenfft
‘order dated -04/09/2019 issued: by DEO(F) Swabi and the

12,

- ‘illegal against law- and facts ((:,opy of the office order dated
28/08/2019 is attached as Annexure G) B

‘ inquiry vide office order dated -1'8/09/.;2018 by the DEC(F)

~ Annexure D ’

That one Ruqia. Begum (PST) filed service appeal no 409/2020

- against order dated 28/08/2019 as well as’ 02/09/2019 befdré
. the Honorable KP Setvice Tribuaal Peshawar which is aHow{edg
* - vide judgment dated 22/11/2022in the following terms: (Copy,

5B |

e

That appellant aloﬁg with Ruqla Begum filed service appjerid 5o
252/2016 & 253/2016 against témoval order dated 22/10/2015
before the Honorable KP Service Tribunal Peshawar which were

accepted vide consolidated judgment dated 13/12/2017 ,mf the
following terms: (Copy of the judgment dated 13/12/ 2017 is

attached as Annexure F)

“7. Consequently',,r_'t:;’]e' present appédls are accie;jted"
and the department is directed to hold regular
inquiry against ‘the appellants within a period

of 90 days froéj.the- date of receipt of t:his :
judgment, failing which the appellants shall be -
reinstated in service..,..” L P

[
I

That vide otder dated 28/08/ 201 9, the wéarthy Ditector set%asfide |
the transfer cancellation/ remoyal order dated 22/ 10/ 2015 but

the intervening period is treated as leave without pay which is -

~

That Ruqia Begum was reinstated for the purpose -of dehovo

Kobhistan (Copy of the office order dated 18/09/2018 !is
attached as Annexure H) - ' :
and Ruqia Begum (PST) is reinstated in service with immediate
effect and has been adjusted at GGPS Muslim Abad Razzar
District Swabi vide adjustment "_:c")rde.r dated 02/09/2019 issued
by DEO(F) Swabi and the interyening petiod ‘'of 22/ 10/2016 to -
01/09/2019 is treated as extra-o.g_idinary leave without pay (C(’)piy -
of the order dated 02/09/2019 is attached as Annexure I)

That department failed to hold-"-f‘dé-nbvo-i:nquiry within 90 days

That in the case of appellant, the Departmént also .-fzu:led to hiol;d

. . R . ; X : . [P
de-novo inquiry within a period of 90 days and appellant is also
reinstated in service with immediate effect cand adjusted| atr

intetvening period of 22/10/2016.t 01/09/2019 is treated aj,
extra-ordirary leave vithout pay which is illegal against law 'md
facts(Copy of the order dated 04/09/2019 is attached as

|

of the judgment dated 22/11/ 2022 is 'atteichéd as Annexure!

“9, Conse’qixently,‘ the. z{inpcal in hand is allowed hy. .
modifying. . the impugned orders dated |,




28/08/2019 as well as 02/09/2019 and the

appellant starids reinstated 'in setvice with

effect from "22/10/2015 with an  back -
- benefits....”» - L

13 That being aggrieved from t!;i‘e otder dated 28/08/2019 pabqed
by Director E&SED and adjustment order dated 04/09/2019

passed by DEO(F) Swabi, appellant approaches this appellate
authority on the following grounds: P

GROUNDS - R

A, Because when admittedly, :appellant  performed dutif dll
- 22/10/2015 and admitted by ~the Department from their% o;wn ‘
record as well as certificate, then removal order on the basis of

said absence wag unwarranted and uncalled for.

B. Because, when removal order dated 22/10/2015 is illegal zméd fset

aside and appellant is reinstated into service, reinstatement
- means, appellant is to pe replanted from where evicted, I

C. Because in the inquiry report, there is no evidence that appeillafnt
was performing other duty duririg the period of removal. ' !
D. . ‘Because appellant cannot be penalized for the fault of ithe‘
Department. , !
~ b P
E. ' Because, it was department, 'who  stopped appellant  from
performing duty. - .

F.  Because in the case of other 's;‘mjlarly placed PST ie Ruiqm
Begum, the intervening period from 22/10/2015 to 01/09/ 2®1|9
which was earlier treated as extra-ordinary leave without pay is
set aside and held entitled for all back benefits vide judgment
dated 22/11/2022 passed by the Honorable KP Service Tribu:na;l
Peshawar. - o P

G.  Because when one Rugia Begun is held entiﬂed for all back
benefits of the intervening perigd, then the appellant is also

entitled for same treatment.

H. Because appellant is entited for the benefit of judgment,
judgment dated 22/11/2022 passed by the "Honorable be;
Service Tribunal Peshawar as per Article 4, 25 and 27 of tlge;
Constitution of Pakistan 1973, .

R
equal protection and treatment £as per - Article 25 of the |

L Because all citizens are equal be%‘c}fe the law and entitled for! &
' O\

Constitution of Pakistan 1973

J. Because as per fundamental rule .54, a civil servant who is{’
. . - . P . . T @D 3 3
removed or dismissed is reinstated in service is entitled & full \

U
. X . : IU
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K.

Q)

» removal to reinstaterment. ’ i

pay and other allowances. FR: ‘»4 reads as under: (Copy of FR-
54 is attached as Annexure M) -

[F. R. 54.—Where a Govemment Servant has been dlSmlSSCd
ot removed is reinstated, the revising or appellate quthorlty
~ may grant to hitfh for the pe riod of hlq absence from durv -

{

(a) if he.is honOurably 4r‘qultted the full pay to whxch he

would have been entitled: if. he had not been d131n1s§ed or .

removed and, by an order to be’ separately tecorded any
allowance of which he was in recelpt ptior to his dlsrmesal or
removal; ot , ;

!
~-. i

(b) 1f otherwise, such portion of such pay and allowances as
the revising or appellate authotity may prescribe. D

i

In a case falling under clause (a), the period of absencé f:rom
duty will be treated as a petiod spent on duty. . ' :

In a case falling under clause (b), it will not be treated as a

period spent on duty unless the revising or appellate authonty

so direct.” g -
Because as per 1996 SCMR 1185 and 2009 SCMR ll 1f a
Tnburnl or the Supreme Court decides a point of law rehﬁmg to
the terms and conditions of a civil servant who hUgated, and
there were other civil servants,;who may not have taken z fmy legal
proceedings, in such a case, the dictates of justice and rule of
good governance demand that the benefit of the said dec151on be
extended to other civil servants also, who may, not be paries to

 that litigation, instead of compelling them to "lpplO’iCh the

Tribunal or any other legal forum. All citzens are equal befoxe

the law and entitled to equal protection of law as per Amcle 25
of the Constitution (Copy of the ]udgment reported in 1996

SCMR 1185 is attached as Annexure N & Copy of 1udcrment
teported in 2009 SCMR 1is attached as Annexure Q)

Because as per 2007 SCMR 855 and 2015 SCMR 7,lthe.

Honorable Supreme Coust of Pakistan held that a 1e1nbtftted civil

" servant is entitled for back benefits as it was the Depntment

which on basis of wrong opinion kept the civil servant away
from performing duty (Copy of the judgment repmted in

2007 SCMR 855 is attached as Annexure P & Copy of -

judgment reported in 2015 SCMR 7 is attached as Annieg(ure

Becquae appellant remained ;obless from 22/ 10/ 2015 (Lemovql)
till 04/ 09/2019 (reinstatement). C
[ _ ;
Because as per Article 25 and 27 of the Constitution of P’lklst’lﬂ
1973, there should be no discrimination in services Wheleqs
appellant has been. discriminated as against Rugia Begum who is
allowed all back benefits for the intervening ‘period| flO
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PRAYER:

L

- It is therefore humbly prayect that on acceptance of this
- departmental appeal; L S ;

i

Appellar_it may please_ﬁiie_ extended the benefit ojf

~ judgment dated 22/11/ 2.;(}'22 passed by the Honorable

Khyber Pakhtunkhwa. Service Tribunal Peshawar in
service appeal no 209/2020 ‘as per 1996 SCMR 1185

~ and 2009 SCMR 1 wheteby order dated 28/08/2019

1L

passed by Director E&SED ‘and_ order dated 5
02/09/2019 passed by DEO' (F) Swabi has been

modified and identically placed Primary School

Teacher, Rugia Begum, has been. rginstated \Yef
22./10/2015 with all baclk benefits. : B

The impugned order dated 28/08/2019 passed; by

 Director E&SED and otder dated 04/09/2019 passed

by DEO (F) Swabi may please be modified as

reinstatement. in service w.e.f 22/'10/20'15 with! all

back benefits instead of treating iritervening period
as extra ordinary leave without pay'as appellant was
jobless during. said period and was pursuinggtque

. remedy in the Court like Ruqia Begum.

TIL

ated: 13/03/2023-

Any other relief deemed fit in the circumstances jof

the post case and not si?eciﬁca]ly' asked for -mayilaléso”
be graciously granted. . - o P

Yours’ fé.ithfully,

.
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" 'Alia_Ghafoor D/O Ghafoor - §

, .. Gul R/O Mohallah Goj%arfan,__ '
- ‘;Bi‘zargéii  Tehsil  Lahor
I SRR _I')is-tricti'rSanbii" SN




The Secretary,
Elementary & Secondary Educatmn, '
Khyber Pakhtunkhwa

Subject: ~ Departmental appeal for modification of order dated

28/08/2019 passed by Dlrector E&SED and order

dated 04/09/2019 passed by DEQ (F) Swabi wherem :

intervening period is treated as extra ordinary leave

without pay which is 1|1egal agamst law and facts and :
appellant is entitled for the benefit of judgment d'tted ‘

22/11/2022 - passed by the : Honorable Khyber
Pakhtunkhwa: Service: Tribunal Peshawar in sewme

appeal no 209/2020° wherein 1dentlca]ly placed i

Primary Schod! Teacher, Rugia: Begum, is reinstated
in service w.e.f 22/ 10 / 2015 w1th a]l back beneﬁts‘

i.,l\ 1, 1

Respected Sir, S
Appellant humbly subrruts as under

1.,  That appellant is residing in D1str1ct S\V’lbl as evident flom he1

CNIC and domicile (Copy of ‘the CNIC & domlcﬂe is .

attached as Annexure A)

2. That 'tppell'tnt is equipped with quqhﬁcatlon such as| B{ .

Masters in Islamiyat along with PTC-.certificate (Coples of
. academic documents are flttached as Annexure B)

i
|t
1 I3

3., That being fully qualified and iulﬁ]hng all the formalities and the .

recommendations of the Depattmental { Selection Committee, the

appellant was appointed vide appointment order’ .d'tted .

131/07/2009- as PST (BPS-7) dlong with others such as Ruqrt
Begum etc (Copy of the appointment order dated
31/07/2009 is attached as Annexure C) o

4. Th’lt appellant along with Rqul'l Begum is transferred ‘ft‘om'_ "

Kohistan to Swabi vide office order dated 19/10/2011 (Copy of
the office order dated 19/ 10/ 2011 is attached as Annexme
D) i P
5.°  That right from the tftkmg over of ch'trge the qppelhnt
" performed her duties whole heartedly and to the entnc
satisfaction of her superiors. : _ »

6. . That despite performance of duties to the entire sqtisfftcu"on of
superiors, the appellant was’ deeply shocked to receive ofﬁce

order dated 22/10/2015 wherein the appellant along with G)thEIS A

- such as Rugia PST is removed from service (Copy of the ofﬁce
e 'ordet dated 22/ 10 / 2015 is attdched as Annexure E)

\’?‘
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10.

11.

12.

K

attached as Annexure H)

That appellant along with Ruqta Begum filed service ftppeftl 1o

252/2016-& 253/2016 agaifst; temoval order dated 22/10/9015
before the Honorable IKP Service Tribunal Peshawat wlncit were '

accepted vide consolidated judgment dated 13/12/2017 m the
following terms: (Copy of the judgment dated 13/12/ 2017 is
attached as Annexure K ,

“7.  Consequently, the present appeals are accepted
and the department is directed to hold regular
inquiry against the appellants within a period
of 90 days from the date of receipt ofi this

- judgment, falhng Wthh the appellants shall be
relnstated in service.. '

That vide order dated 28/08 / 2019 the worthy Director setiaside
the transfer cancellation/removal order dated 22/10/ 2015 but
the intervening period is treated as leave without pay which is
illegal against law and facts (Lopy of the office order chted
28/08/2019 is attached as Annexure G) |

That Rugia Begum was reinst:.ﬁted for the purpose of deéndvo
inquiry vide office order dated 18/09/2018 by the DEO(F)
Kohistan (Copy of the office order dated 18/09/2018 is

i z

That department failed to hold de-novo inquity within 90 dgays |

and Rugia Begum (PST) is teinstated in service with immédiate
effect and has been adjusted at GGPS Muslim Abad Razz'n
District Swabi vide qd;ustment order dated 02/09/2019 1ssued
by DEO(F) Swabi and the intervening period of 22/10/ 2016 to
01/09/2019 is treated as extri-ordinary leave without pay (Copy
of the order dated 02/09/2019 is attached as Annexure I)

That in the case of appelhnt thc Department also failed to hold
de-novo inquiry within a period of 90 days and appellant is 'tle,o
reinstated in service with immediate effect and adj usted at
GGPS Musim Abad Razzar District Swabi vide ad]ustment
order dated 04/09/2019 1ssuud by DEO(F) Swabi and the

intervening petiod of 22/10/: 2016 to 01/09/2019 is tle'lted as .

extra-ordinary leave without pa) which is ﬂlegal agamst h\v md
facts(Copy of the order dated 04/09/2019 is attftched as
Annexure J)

That one Rugjia Begum ('PST) uled service appeal no 409/ 2020

‘against order dated 28/08/2019 as well as 02/09/2019 befme
" the Honorable KP Service Tribunal Peshawar which is 'dlowed

vide judgment dated 22/11/2022 in the following terms: (Copy |

of the judgment dated 22/ 11/ 2022 is attached as Anne*(ure

-

v f
4\ 1 ' ! 1

“9, Consequently, the appeal in hand is a]lowed by 1%

modifying ° the - 1mpugned orders  dated
~ . | M/f (7.7

SUP&\LML
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13.

GROUNDS -

28/08/2019 as we]l as 02/09/2019 and the
appellant standts reinstated in service ‘with
effect from 4.2/10/2015 ‘with  all i'bepck
benefits....” ‘ ‘ P

That being aggrieved from the order dated 28/08/2019 p;rtééed
by Director E&SED and adjustment order dated 04/09/2019
passed by DEO(F) Swabi, appellant Qpploqches this 'tppelhte

authority on the following grouinds: ,
i

A

Department.

~ Service Tribunal Peshawar as pel Article 4, 25 and 27 of the

Because when admittedly, Appellant petformed dut; u]l
22/10/2015 and admitted by the Department from their! own
record as well as certificate, then removal order on the basn of
said absence was unwarranted and uncalled for. j :

Because, when removal order dmted 22/10/ 2015 is illegal fmd set
aside and appellant is reinstated into service, rembmtement
means, qppellant is to be replanted from where evicted. ‘

Because in the inquity report, theie 1s no evidence that appeﬂmt :
was petforming other duty durmg the period of removal.

Because appellant cannot be pemhzed for the f’lult of the

Because, it was department,’ who stopped appellant from
petrforming duty

Because in the case of other'similarly placed PST ie Rugia
Begum,'the interveniny period. from 22/10/2015 10 01/ 09/ 2019

which was earlier treated .as extra- 01d1na1y leave without pay 1s

set aside and held entitled foi.all back benefits vide ]udgment ,
dated 22/11/2022 passed by the Honorable KP Service Tnbuml o
Peshawar. L

Because when one Ruqia\Begﬁm is held entitled for all ibficl'
benefits of the intervening peﬂod then the appellant 1s ﬂso
entitled for same treatment.

Because appellant is entitled for the - beneﬁt of )udgment
judgment dated 22/11/2022 passed by the Honorable| KP

COI’lStlT.‘uthIl of Pakistan 1973. . = b

equal protection ‘and nemnent as per Article 25 of‘ the

Because all citizens are equ'll before the law and entltlecl f01
Constitution of Pakistan 1973. \(B

.

Because as per fundamental 1:&;116 54, a civil servant who' js-
removed or dismissed is reinstated in service is entitled t@%\ﬁl@w 2 /&
' 7 £D0VOCATH

bUPRLML COURI
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t

pay and other allowances. FR b4 reads as under: (Copy of FR- @

54 is attached as Annexure M)

[F. R. 54.—Where a Government Servant has been drsmlssed
or removed is teinstated;-the revising or appellate quthonty
may grant to him for the penod of his absence from duty —

(a) if he is honourably etgquitted, the full pay to Whifch he
would have been entitled if he had not been dismissed or
removed and, by an order to be separately recorded any
allowance of which he was in recelpt ptior to his dlSI‘l‘lISS"ll or
removal; or i

(b) if otherwise, such portlon of such pay und alIowances as
the revising or appellate authorrty may prescribe. :

i
In a case falling under cla wse (a), the period of 'lbsence ﬁom
duty will be treated asa perrod spent on duty.

In a case fallmg under cl'tuse (b), it will not be treated as a
period spent on duty unless the revrsmg or appellate authorrty
so direct.” = ... " .o - . g

Because as per 1996 SCMR '1185 and 2009 SCMR 1, if a
Tribunal ot the Supreme Court decides a point of law 1e1'1tmg to
the terms and condition3™of a civil servant who ].ltlg’lted', and

there were other civil servants, who may not have taken any legal

proceedings, in such a case, the dictates of justice and 1ule of
good governance demand that the benefit of the said decrston be
extended to other civil servants also, who may, not be parties to
that litigation, instead of compelling them to approach the
Tribunal or any other legal forum. All citizens are equal before
the law and entitled to equal ptotection of law as per A1t1cle 25
of the Constitution (Copy of the judgment reported in. 1996
SCMR 1185 is attached as Annexure N & Copy of )udgment

- reported in 2009 SCMR 1is attached as Annexure Q)

Because as per 2007 SCMR 855 and 2015 SCMR 7, the
Honorable Supreme Court of Pakistan held that a reinstated civil

- servant is entitled for back beneﬁts as it was the Dep'utment

which on basis of wrong opmlon kept the civil servant: away
from performing duty (Copy “of the judgment reported1 in
2007 SCMR 855 is attached as Annexure P & Copy1 of
judgment reported in 2015 SCMR 7 is attached as Annexure

Q)

Because appellant remained jobless from 22/10/2015 (removqi)
till 04/09/2019 (reinstatement). - } :

Because as per Article 25 and 27 of the Constitution of P’lkl%t’ln
1973, there should be no discrimination in services whetefts
appellant has been dlscnm.lnate'i as an.mst Ruqia Begum who is

allowed all back benefits fo, the intervening period: from'

removal to reinstatement.

31
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i PRAYER:
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Tt s therefore humbly pmyed that on accept'mce of |thls
. departmental appeal ' :

I

Appellant may please be extended the beneﬁt of
judgment dated 22/ 11/2022 passed by the Honorable
Khyber Pakhtunkhwa Service Tribunal Peshawar in

~service appeal no 209/2020 as per 1996 SCMR 1185

and 2009 SCMR 1 whe teby order dated 28/ 08/2019
passed - by Director E&SED: and - order d’lted '
02/09/2019 passed by DEO (F) Swabi has been-
modified "and 1dentlcally placed i Primary School .
Teacher, Rugqia Begurn, has been reinstated wef

) /10/2015 with all back beneﬁts

II.

~ The 1mpugned ordet dated 28/08/2019 passed by

Director E&SED and c«lder dated 04/09/2019 passed '
by DEO. (F) Swabi may please ‘be modlﬁed __
reinstatement in service wef 22/10/2015 with - '111
back benefits ‘instead of treating 1nterven1ng pemod |
as extra ordinary leave w1th0ut pay,as appellant] 'was

~ jobless -during said petiod and was- pursumg the -

I

~ be gracmusly granted..

Dated: 13/03/2023

remedy in the Court hke Ruqla Begum

Any other relief deemé‘d fit in the cucumstance]s lof
the post case ‘and not spemﬁcaﬂy asked for may | Jalso '

i
| '
i

Yours’ faithfully,
a N

-}"Appellant |
:Alia Ghafoor D/O Ghafoor
. “Gul R/O Mohallah Go;aqun, .
- ‘Bazargai  Tehsil L%thjor
- -District Swabi. | |

-
|
i
i
i
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BEFORE THE PESHAWAR HIGH COURT

PESHAWAR

‘Writ Petition No /72023

Alia Ghafoor D/O Ghafoor Gul R/O Mohallah Gojaran,

Bazargai Tehsil Lahor District Swabi
............. Petitioner

VERSUS

1. Govt of KPK through Secretary Elementary and

Secondary Education, Civil Secretariat Peshawar.

Secretary Elementary and Secondary Education,

Civil Secretariat Peshawar

3. Director of Elementary & Secondary Education KP at
Hashtangari Chowk, Near Qila Bala Hisar Peshawar.

'4.. Deputy Director (Female), Elementary & Secondary

- Education Khyber Pakhtunkhwa
5. District Education Officer (female) Swabi

o

seesersnnnece Respondents

SUBJECT: WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF ISLAMIC
REPUBLIC OF PAKISTAN - 1973

Respected Sir,
Petitioner humbly submits as under:

1.  That petitioner is residing in District Swabi as evident
from her CNIC and domicile (Copy of the CNIC &
domicile is attached as Annexure A)

2.  That petitioner is equipped with qualification such as
BA, Masters in Islamiyat along with PTC certificate
(Copies of academic documents are attached as
Annexure B)

3. That being fully qualified and fulfilling all the -

-
=4

. formalities and the recommendations of the
Departmental Selection Committee, the petitioner was
appointed vide appointment order dated 31/07/2009 as
PST (BPS-T) along with others such as Rugia Begum etc
(Copy of the appointment order dated 31/02/2009 is
attached as Annexure C) :

ol W

ADVOCATE
SUI’RLAIL COLRYT
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That petitioner along with Rugia Begum is transferred
from Kohistan to Swabi vide office order dated
19/10/2011 (Copy of the office order dated
19/10/2011 is attached as Annexure D)

That right from the taking over of charge, the petitioner
performed her duties whole heartedly and to the entire
satisfaction of her superiors.

That despite performance of duties to the entire
satisfaction of superiors, the petitioner was deeply
shocked to receive office order dated 22/10/2015
wherein the petitioner along with others such as Rugia
PST is removed from service (Copy of the office orxder
dated 22/10/2015 is attached as Annexure E)

That petitioner along with Ruqgia Begum filed service
appeal no 252/2016 & 253/2016 against removal order
dated 22/10/2015 before the Honorable KP Service
Tribunal Peshawar which were accepted vide
consolidated judgment dated 13/12/2017 in the
following terms: (Copy of the judgment dated
13/12/20117 is attached as Annexure F)

#7, Consequently, the present appeals are
accepted and the department is directed
to hold regular inquiry against the
appellants within a period of 90 days from
the date of receipt of this judgment,
failing which the appellants shall be
reinstated in service.....”

That vide order dated 28/08/2019, the worthy Director
set aside the transfer cancellation/removal order dated
22/10/2015 but the intervening period is treated as
leave without pay which is illegal against law and facts
(Copy of the office order dated 28/08/2019 is
attached as Annexure G)

That Rugia Begum was reinstated for the purpose of
denovo inquiry vide office order dated 18/09/2018 by
the DEO(®) Kohistan (Copy of the office order dated
18/09/2018 is attached as Annexure H)

That department failed to hold de-novo inquiry within
90 days and Rugia Begum (PST) is reinstated in service
with immediate effect and has been adjusted at GGPS
Muslim Abad Razzar District Swabi vide adjustment
order dated 02/09/2019 issued by DEO(F) Swabi and
the intervening period of 22/10/2016 to 01/09/20

WP1402-2023 ALIA GHAFOOR VS GOVT CF PGS80 USB.pdf
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treated as extra-ordinary leave without pay (Copy of

the order dated 02/09/2019 is attached as Annexure
I)

That in the case of petitioner, the Department also failed
to hold de-novo inquiry within a period of 90 days and
petitioner is also reinstated in service with immediate
effect and adjusted at GGPS Muslim Abad Razzar
District Swabi vide adjustment order dated 04/09/2019
issued by DEO(F) Swabi and the intervening period of
22/10/2016 to 01/09/2019 is treated as extra-ordinary
leave without pay which is illegal against law and
facts(Copy of the order dated 04/09/2019 is attached
as Annexure J)

That one Rugia Begum (PST) filed service appeal no
409/2020 against order dated 28/08/2019 as well as
02/09/2019 before the Honorable KP Service Tribunal
Peshawar which is allowed vide judgment dated
22/11/2022 in the following terms: (Copy of the
judgment dated 22/11/2022 is attached as Annexure
K)

«“9, Consequently, the appeal in hand is
allowed by modifying the impugned
orders dated 28/08/2019 as well as
02/09/2019 and the appellant stands
reinstated in service with effect from
22/10/2015 with all back benefits....”

That being aggrieved from the order dated 28/08/2019
passed by respondent no 3 and adjustment order dated
04/09/2019 passed by respondent no 8, petitioner filed
two departmental appeals dated 13/03/2023 one
addressed to Secretary E&SED and the other addressed
to Director E&SED duly dispatched through registered
post by claiming the benefit of judgment dated
22/11/2022, but the departmental appeals have not
been decided (Copy of the departmental appeals
dated 13/03/2023 along with post office receipts are
attached as Annexure L)

14. That being aggrieved and having no other efficacious
alternate remedy, petitioner approaches this Honorable
Court on following grounds:

GROUNDS

A. Because when admittedly, petitioner perfo ’

till 22/10/2015 and admitted by the Department from

WP1402-2023 ALIA GHAFOOR VS GOVT CF PGS80 USB.pdf
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their own record as well as certificate, then removal
order on the basis of said absence was unwarranted
and uncalled for.

Because, when removal order dated 22/10/2015 is
illegal and set aside and petitioner is reinstated into
service, reinstatement means, petitioner is to be
replanted from where evicted.

Because in the inquiry report, there is no evidence that
petitioner was performing other duty during the period
of removal.

Because petitioner cannot be penalizedvfor the fault of
the Department. '

Because, it was department, who stopped petitioner
from performing duty. :

Because in the case of other similarly placed PST i.e
Rugia Begum, the intervening period from 22/10/2018
to 01/09/2019 which was earlier treated as extra-
ordinary leave without pay is set aside and held
entitled for all back benefits vide judgment dated
22/11/2022 passed by the Honorable KP Service
Tribunal Peshawar.

Because when one Rugia Begum is held entitled for all
back benefits of the intervening period, then the
petitioner is also entitled for same treatment.

Because petitioner is entitled for the benefit of
judgment judgment dated 22/11/2022 passed by the
Honorable KP Service Tribunal Peshawar as per Article
4, 25 and 27 of the Constitution of Pakistan 1973.

Because all citizens are equal before the law and
entitled for equal protection and treatment as per
Article 25 of the Constitution of Pakistan 1973.

Because as per fundamental rule 54, a civil sexvant who
is removed or dismissed is reinstated in service is
entitled to full pay and other allowances. FR 54 reads as
under: (Copy of FR-54 is attached as Annexure M)

[F. R. 54.—Where a Government Servant has been
dismissed or removed is reinstated, the revising or
appellate authority may grant to him for the period of
his absence from duty:— '
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(a) if he is honourably acquitted, the full pay to which
he would have been entitled if he had not been
dismissed or removed and, by an order to be
separately recorded, any allowance of which he was in
receipt prior to his dismissal ox removal; or

(b) if otherwise, such portion of such pay and
allowances as the revising or appellate authority may
prescribe.

In a case falling under clause (a), the period of
absence from duty will be treated as a period spent on

duty.

In a case falling under clause (b), it will not be treated
as a period spent on duty unless the revising or
appellate authority so direct.”

Because as per 1996 SCMR 1185 and 2009 SCMR 1, if a
Tribunal or the Supreme Court decides a point of law
relating to the terms and conditions of a civil servant
who litigated, and there were other civil servants, who
may not have taken any legal proceedings, in such a
case, the dictates of justice and rule of good
governance demand that the benefit of the said
decision be extended to other civil servants also, who
may, not be parties to that litigation, instead of
compelling them to approach the Tribunal or any other
legal forum. All citizens are equal before the law and
entitled to equal protection of law as per Article 25 of
the Constitution (Copy of the judgment reported in
1996 SCMR 1185 is attached as Annexure N & Copy
of judgment reported in 2009 SCMR 1 is attached as
Annexure O)

Because as per 2007 SCMR 855 and 2015 SCMR 17, the
Honorable Supreme Court of Pakistan held that a
reinstated civil servant is entitled for back benefits as it
was the Department which on basis of wrong opinion
kept the civil servant away from performing duty (Copy
of the judgment reported in 2007 SCMR 855 is
attached as Annexure P & Copy of judgment
reported in 2015 SCMR 7 is attached as Annexure Q)

Because petitioner remained jobless from 22/10/2015
(removal) till 04/09/2019 (reinstatement).

Because as per Article 25 and 27 of the Constitution of
Pakistan 1973, there should be no discrimination in
services whereas petitioner has been discriminated as
against Rugia Begum who is allowed all back benefits

WP1402-2023 ALIA GHAFOOR VS GOVT CF PGS80 USB.pdf
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for the intervening period from removal to
reinstatement.

PRAYER:

It is therefore humbly prayed that on acceptance of
this writ petition;

1. Respondents may please be directed to extend
the benefit of judgment dated 22/11/2022
passed by the Honorable Khyber Pakhtunkhwa
Service Tribunal Peshawar in service appeal
no 209/2020 whereby order dated 28/08/2019
passed by respondent no 3 (i.e Director
E&SED) and order dated 02/09/2019 passed by
respondent no 5 (i.e DEO (F) Swabi) has been
modified and identically placed Primary
School Teacher, Rugia Begum, has been
reinstated w.e.f 22/10/2015 with all back
benefits as per 1996 SCMR 1185 and 2009
SCMR 1. : :

II. Respondents may please be directed to modify
impugned orxder dated 28/08/2019 passed by
respondent no 3 (i.e Director E&SED) and oxder
dated 04/09/2019 passed by respondent no 5
(i.e DEO (F) Swabi) as reinstatement in service
w.e.f 22/10/2015 with all back benefits instead
of treating intexrvening period as extra ordinary
leave without pay as petitioner was: jobless
during said period and was pursuing the
remedy in the Court like Ruqia Begum.

III. Any other relief deemed fit lin the
circumstances of the post case and not
specifically asked for may also be graciously
granted. ' .

OR IN ALTERNATIVE

¢ / . It is humbly prayed in altermative _:that on
f“/ 7 o ’/& acceptance of this writ petition, respondents no 2 &

3 may please be directed to decide the departmental
appeals dated 13/03/2023 filed by the petitioner in
the light of judgment dated 22/11/2022 passed by
the Honorable Khyber Pakhtunkhwa  Service
Tribunal Peshawar in service appeal no 209/20290.

.-,;l'z'\f()(',ATE
w PREME COURY
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No adverse action detrimental to the service of the o

petitioner be taken till final decision of the instant writ
petition. :

Dated. __1764/2023

Through

Supreme Court of Pakistan
Office at Distt: Courts Mardan

CERTIFICATE
It is therefore certified that no writ petition has been filed earlier on the

instant subject matter.

L. CONSTITUTION OF PAKISTAN 1973
- 2. OTHER AS PER NEED. '

/??;n/ KD//

¢ SUPRiny Lubﬁ]ms | !

.WP1402-2023 ALIA GHAFOOR VS GOVT CF PGS80 USB.pdf



v = .
. & . N
o 3
e
»—L
. - . .
T
- -« -
.

BEFORE THE PESHAWAR HIGH COURT
~ PESHAWAR

Writ Petition No /2023

Alia Ghafoor D/O Ghafoor Gul R/O Mohallah Gojaran,

Bazargai Tehsil Lahor District Swabi |
Petitioner

VERSUS

' Govt of KPK through ~Secretary Elementary and
Secondary Education, Civil Secretariate Peshawar and
others e .. Respondents

AFFIDAVIT
I, Alia Ghafoor D/O Ghafoor Gul R/O Mohallah Gojaran,
Bazargai Tehsil Liahor District Swabi (petitioner) do solemnly
| ‘declare and verify on oath that the contents of the accompanying
: ‘Wwrit petition are true and correct to the best of my knowledge and
belief and nothing has been concealed from this Honorable Court.

A X
a.
P , : Deponent é&/
' CNIC: 16201-0678275-8
Cell: 0315-0272494
Identlﬁed"by:, S
2 2? ,»e/f e, ,:‘({‘:
prliail cove:
Amj] (Mlaxdan)
Advocate
Supreme Court of Paklstan
) [+ S, "”!1 vossnees

Certified that the above was verified on solemnly
affirmation before me m omce, this.... %), KX
day of.M?:!.‘r"\.

slo, G“WY Gm\.. /[ T——
Who was identified by....t>

: Who'i
Zpcr 0{ % , o is personaily known to

lssioner
Peshawar Hagh L'uu » Sub-Rigistry, Mardan
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PESHAWAR HIGH COURT, PESHAWAR

ORDER SHEET
Da;t ;’;?;::g‘;f Order or other Proce'edings‘wﬁth Signature of J uldge(s).
1 2
26.04.2023 | W.P. No.1402-P/2023 with IR

»

SV OH

SUPREME COUN'

| redressal of her grievance.

Present: Mr. Amjad Ali, Advocate, for the ;Setitioner.

e v g e e o e ek

IJAZ ANWAR, J. Learned counsel for the petitioner
stated that similar relief, sought by-the petitioner, has already
been granted by the Khyber Pakhtunkhwa Service Tribunal vide
judgment dated 22.11.2022 and to this effect, she has already
filed a departmental appeal to respondent No.3 on 13.03.2023
which is still pending. He further stated that he will not press

this petition if direction is issued to respondent No.3 for

| decision of the applicaticfn of the petitioner in the light of the

judgment of the Khyber Pakhtunkhwa Service Tribunal.

2. Inview of the above, we dispose of this writ petition and
direct the respondent No.3 to decide the departmental appeal of
the petiﬁoner strictly in accordance With law and also in the
light of the judgment of the Khyber Pakhtunkhwa Service
Tribunal, providedAthat in case, the appeal of the petitioner is
not decided within 90 days, the petitioner shall be at liberty 10

approach the Khyber Pakhtunkhwa Service Pribunal for the

Announced
Dt:26.04.2023

f JUDGE
72 ==

ATE ' ~ JUDGE

{Mubanunadilioh)* (DB) Hon’ble Mr. Justice Ijaz Amvar and Hon’blz Mr. Justice Syed Arshad Ali
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96
Government decision.— a

68)( X X X X X X X

A doubt has been raised as to whether, in the case of a Government servant who
has been suspended while on leave, the subsistence grant should be calculated with
reference to his leave salary or with reference to his pay. Attention in this connectlon 5
ivited to F.R. 55, which prohbits grant of leave to Government servants ;  under
suspension. Such a Government servant, therefore, ceases to be on leave as soon as he is
placed under suspension, and the subsistence grant in his case also has to be calculated
with reference to the pay which was admissible to him on the eve of the commencement of
the leave, : P

L

These orders take effect from the 1% of December, 1969.
[G.P., M.F., O.M. No.F.12(32)-R3/70, dated the 14™ February, 1970.]

[F. R. 54.—Where a Government Servant has been dismissed or removed is
reinstated, the revising or appellate authority may grant to him for the period of his
absence from duty:—  ~ .

(a) if he is honourably acquitted, the full pay to which he would have bwn
entitled if he had not been dismissed or removed and, by an order’ to be
separately recorded, any allowance of which he was in receipt prIOI‘ to his
dismissal or removal; or

(b) if otherwise, such portlon of such pay and allowances as the reVlsmg or
appellate authorlty may prescribe. :
In a case falling under clause (a), the period of absence from duty wnll be
treated as a penod spent on duty.
In a case falling under clause (b), it will not be treated as a period spcnt on
duty unless the revising or appellate authority so directs. ,

Explanation:~In this rule, -"revising authority” means the "autlwuty”f'or -
"authorised Officer” as defined in the Government Servants (Efficiency and
Discipline) Rules, 1973, who passes the final order on the case and not the autlwruty
who passes an order on appeal.]

8%para omitted in terms of S.R.0.1173(1)/94 [F. l(6)R4/93 (1)), dated21-9-1994, :
95y bstituted vide S.R.0.718(1)/93. dated 2-8-1993, Gaz of Pak., Extr., Page No.1340, dated22-8- 199z
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---S. 4--—-Constitution of Pakistan (1973), Art. 212—-—Appeal to Service Tribunal or Supreme
Court—Effect-—-If the Service Tribunal or Supreme Court decides a point of law relating 1 to the
terms of service of a civil servant which covers not only the case of civil servant who Ittlgated
but also of other civil servants, who may have not taken any legal proceedings, in such a case,
the dictates and rule of good governance demand that the benefit of such judgment by S'ervrce
Tribunal/Supreme Court be extended to other civil servants, who may not be parties to ithe
litigation instead of compelling them to approach tire Service Tribunal or any other forum

Per Mukhtac Ahmad Junejo, J.---
(d) Service Tribunals Act (LXX of 1973)---
----S. 4---Appeal to Service Tribunal, scope and extent. “ , b ;

M. Bilal, Senior Advocate Supreme Court and Ejaz Muhammad Khan, Advocate-on—Recdrdﬁ for
Appellant. ' Lo

Raja Muhammad Bashir, Deputy Attorney- General-and Ch. Akhtar Ali, Advocate-on- Record for
Respondents. :

Dates of hearing: 7th and 8th April, 1996. 4
JUDGMENT

AIJMAL MIAN, J.---This is an appeal with the leave of this Court against.the judgment dated 11-
12-1986 passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the
Tribunal, passed in Appeal No.124(1} ,

of 1980, filed by the appellant, praying for the following reliefs:--

"16. In view of the above, the appellant {who was eventually promoted with effect from 28-8-
1980) humbly prays that this houourable Tribunal may kindly direct the respondent No I to
proceed in accordance with law and to declare him to have been promoted before the
ineligible and junior officers promoted in August, 1979 and February and May, 1980.°It is
further prayed that full salary and all other benefits may also kindly be allowed ito the
appellant from the date on which he would have been promoted if his name had been'put up
for .the consideration of the C.S.B. according to his seniority. Cost: tray also gracuously be
allowed,”

dismissing the same for the reasons recorded in Appeal NO. | 16(R) of 1981, filed by one M.
Ramizul Haq.

2. Leave to appeal was granted to consider inter alia the following questions:--

(a) Whether the seniority list of 1979 was properly prepared in accordance with law and what
is the effect of the reliance from the Government side in the Supreme Court in another: appeal
on the list of 19767

(b) Whether when preparing the list of 1979, section 8(4) of the Civil Servants Act, 1973 and
other related provisions of law, have been kept in view? i

(c} Whether a civil servant can be allowed to count hisseniority in a post from a date earller
than the one of his actual regular continuous officiation in that post; if not, whether the fact
that the respondents belonged to the defunct Civil Service of Pakistan will make any

difference?

(d) Whether one uniform principle of seniority will apply to all members of the Secretartat
Group or the officers joining the Group from different source/cadres would have to be; treated
differently; if so, whether such treatment whether with or without the support of statutory
rules or directions would not be in contravention of the relevant provisions o the Civil

. t,o/,;f
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" Servants Act, 1973, and in this context what is that effect of the abolition of the C.S.P. Cadre?

and : i

(e) Whether the eligibility of a civil servant for appointment to a selection post confers any
right of seniority in that post and cadre without issuance of a formal promotion/appointment
order in accordance with the prescribed procedure and whether in this:context a civil servant
belonging to ex-C.S.P cadre is entitled to automatic promotion to the post of Deputy Secretary
after he completes eight years of service but without the aforencted ‘requirement of l@eihg
actually selected/promoted or appointed? and Lo

(f) What is the effect on this case of the judgment of this Court in Khizar Haider Malik. and
others v. Muhammad Rafig Malik and another 1987 SCMR 78.? )
3. It may be observed that the order of granting leave was recalled on 10-2-1992, but 'L;:pdn
review, the same was set aside through an order dated 14-2-1994 and thereby the aforesaid
leave granting order was restored. i

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments
Service on the basis of the results of competitive examination held in June, 1960. It is the case
of the appellant that in 1967, he proceeded to U.S.A. on study leave and obtained a Mas;te(’s
Degree in Public Administration from the Maxwell School of Public Affairs and Citizenship,
Syracuse University. It is also his case that in June/luly, 1972, the Planning Divi@sicén
recommended him for promotion to the post of Deputy Secretary to the Government of
Pakistan. It is his further case that pending approval of the Establishment Division, PIannirjg
Division promoted. him as Deputy Secretary by an order dated 9-8-1972. The above order
reads as follows:-- . -
"OFFICE ORDER '

[

It has been decided that Mr.Hameed Akhtar Niazi, PML & CS will look after the work of Deputy

i

Secretary (Administration) with immediate effect. He will be designated:as Officer on Sﬁciél

Duty (Administration). C/;}g//’/'%
. . . : 4 .&L)VQQ,ATE

M. Zafar Igbal is posted as Deputy Secretary, Programming." N FREME COURYE

It has also been averred by the appellant that he was promoted as Deputy Secretary on regular
basis on 9-4-1973 and posted in the Establishment Division. L

5. It seems that in August, 1973, C.S.P. and P.S.P. cadres were merged into All Pakistan Unified
Grades, hereinafter referred to as APUG. It further seems that after the aforesaid merger, four
occupational groups were created, namely, Tribal Areas Group, District Management Group,,
Secretariat Group and Police Group. The appellant opted for the Secretariat Group. It is the
case of the appellant that the Gradation List of Deputy Secretaries i.e. of the Secretariat Grc?up
was prepared in accordance with the provision of section 8(4) of the Civil Servants Act, 1973,
hereinafter referred to as the Act, which provides that "Seniority in & post, service or cadré to
which a civil servant is promoted shall take effect from the date of regularappointment to that
post". According to the appellant, the above Gradation List was circulated in June, 1976,
wherein the appellant's name appeared at Serial No. 69. However, the appellant learnt in
August, 1979, that civil servants belonging to erstwhile Civil Service of Pakistan {C.S.P.}, whose
names appeared much-below the appellant in the aforesaid Gradation, Lists of 1976, were
being promoted to the rank of Joint Secretary {(Grade-20) and his name had not been put,up
for promotion to the General Selection Board for consideration . He first: made efforts to get
redress from the department, but eventually, he filed the aforementioned service'appeaj |n
the Tribunal, which way dismissed as stated above. After that he filed a petition for leave' to
appeal in this Court, which was granted to consider the above questions.

6. It may be pertinent to observe that in the above appeal, besides the Federation, 14 c]ivi!
sérvants were arrayed as respondents. it may further be observed that, in addition to the
above respondents, 7 other civil servants were impleaded pursuant to an application datedi 4-
1-1988. Dr. Sh. Aleem Mehmood was impleaded as a respondent ({respondent No. 23 in the:
present appeal) on his own application, whereas the applications of Muharnmad Asiam and.
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Tariq Junejo for being impleaded, remained pendlng till today: However, they were heard
One, Malik Zahoor Akhtar, has also appeared though he had not filed .any application for

getting himself impleaded in the aforesaid appeal. ‘ (@

7. Be that as it may, in support of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the
appellant, has vehemently contended that after the merger of the two cadres, namely, C. 5. P.
and P. S. P. and creation of APUG, the Gradation List of the Deputy Secretaries prepared m
1976 could not have been disturbed and that certain civil servants could not have been g»ven
seniority over the appellant from a date prior to their regular appointments as the Deputy
Secretaries in the above cadre. To reinforce the above submission, reliance has been placed by
him inter alia on section 8(4) of the Act and para. 8 of ESTACODE, 1989 Edition, under the
caption "Secretariat Group" at Serial No. 19 incorporated on the authority of 0.M.N0.2/2/75-
ACR, dated 12-4-1976.

The aforementioned newly added respondent supports Mr. Bilal's contention.

On the other hand, Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, has
contended that seniority inter se of the civil servants belonging to C.S.P. cadre obtaining prior
to its merger could not have been distorted to the detriment of any of the above civil servants
and, therefore, if C.S.P. officers, who were not actually posted as Deputy Secretaries but were
deputed to various Provinces on account of public exigencies, could not have been made
junior to civil servants who were junior to them prior to the merger of aforesaid two cadres
and who were working as Deputy Secretaries and were senior inter alia to the appellant. ‘

8. It appears that the Tribunal proceeded on the premises as urged by learned Deputy
Attorney-General. It may be advantageous to reproduce: the relevant portion of the |mpugned
judgment, which reads as follows:--

"It appears that the question of seniority was not examined when persons not being Member pross il
of the Service were appointed to APU J with the approval of the President vide Notification
No.l/1/73-ARC, dated 14-9-1973. Nevertheless, the seniority lists were prepared of the Deputy
Secretaries and Joint Secretaries, etc. and they included only those officers of the former C.S.P.
who at the relevant time were serving against these posts. At that time, the Rule for
appointment of the Deputy Secretaries was that a C.S.P. Officer who had completed 8 years’
service could be appointed as Deputy Secretary. No doubt, subsequently by Office Memo.
No.3/7/74-AR.lI, dated the 20th May, 1974, 12 years period was provided for Grade-19 and for
horizontal movement of Grade-18 Officers to the post of Deputy Secretary vide para. 3 of
Office Memo. No. 2/2/75-ARC, dated 21-2-1975, but this ‘deviation in the length of service is
immaterial as far as C.S.P. Officers are concerned. Their names already existed as Members of
€.S.P..and subsequently of APUG. Their seniority was to be changed in accordance with some
principle and not by making any, rule affecting their vested right. All Rules made under the
Civil Servants Act or the Civil Servants Ordinance have to be construed with prospectwe
operation and not with retrospective operation. All those Rules which affect the former
Officers of the C.S.P. have to be applied for the situations existing after the enactment of the
Civil Servants Ordinance, 1973, and the Rules made thereunder. The seniority of the C.S.P.
Officers in APUG could not, therefore, be distorted. Any seniority to which a Member of the
Cadre was entitled before the constitution of Secretariat Group, could not be affected by the
provisions of section 8(4) of the Civil Servants Act, 1973. In other words, the seniority of such,
a person cannot be destroyed by any subsequent change in the principles of seniority: By
making a provision in the relevant Officer Memorandum that seniority ‘shail count from;the
date when an officer becomes Deputy Secretary or is promoted to Grade-19, whichever is
earlier, the distortion in the seniority of other Federal Services was removed, but in case of
C.S.p. Officers this formula could not work as there was no scale comparable to Grade-19
(Junior Administrative Grade) and the C.S.P. Officers used to be promoted to the Joint
Secretary's grade from Senior C.S.P. Scale which is comparable with Grade-18, and the post of
Deputy Secretary was never a promotion post in the cadre. Thus, in our opinion, if after the
coming into force of the Civil Servants Act, an officer of former C.5.P. who was senior to his
colleagues working as Deputy Secretary in the Secretariat, but an officer who was worklng, in
the Province or elsewhere would, when brought to the Secretariat later, retain his seniority
vis-a-vis his own colleagues. In other words, if an officer of the former C.5.P. is appointed as
Deputy Secretary in the Secretariat Sub-Group, within APUG, he would count his seniority
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from the date he completes 8 years of service if any of his colleagues junior to him had already
been promoted. It is this principle, which the Establishment Division has applied and we thmk
that this is a proper course by which the distortion in the seniority can be removed.” '

9. In this regard, it may be pertinent to refer to page 1014 of the ESTACODE,, 1989 Edmon in
which under the caption "Reorganisation of APUG in to four Occupatronal Groups Semonty of
members of the Group" at Serial No. 17 has provnded as under on the basis of Establlshment
Secretary's D.O. Letter No.2/4/75-AV|, dated 2-10-1975:--

"SI. No. 17:

Kindly refer to Establishment Secretary's Clrcular D.0. Nos.5/1/73ARC, dated the 7th
September, 1973, 2/2/73-AVI, dated the 26th November, 1973, and 2/1/74-AVI, dated the
29th May, 1974, alongwith which the combined seniority lists of officers of Ali-Pakistan Umfled
Grades in various grades were circulated.

2. In the meantime, the All-Pakistan Unified Grades has.been organised into four Occupahonal
Groups-—the Secretariat Group, the District Management Group, the Pollce Group and the
Tribal Areas Group. The rules and procedures etc. governing the admlnlstratlon of each of
these Groups have already been issued and sent to you vide the Establishment Division's
Office Memoranda No.2/2/75-ARC, dated 21st February, 1975 (Secretariat Group) No. 2/2/74-
ARC, dated 23rd February, 1974 (District Management Group), No.3/2, /75-ARC, dated 3lst
May, 1975 (Police Group) and D.O. No. 1/6/73-ARC, dated 20th October, 1973 (Tribal Areas
Group). Consequently the seniority lists have now been drawn up separately in respect of each
Group. :

3. As already indicated, each group will henceforth be managed under the respective rules
quoted above. A member of a particular Group will be governed by prospects of promotlon
and advancement available within the Group. While entry into other Groups by horlzontal
movement is possible with the approval of Central Selection Board, there: will be no automatlc
mobility from one Group to the other. In other words, officers shown in.any particular Group
will now belong to that Group once for all unless specifically selected and approved for
movement to another Group.

4. You may now kindly inform the officers under your administrative: control accordlngly
Officers shown in the Secretariat Group but belonging originally to some other Group may let
this Division know fmally as to whether they would like to remain in the Secretariat Group or
go back to their parent Group. Option once exercised will- be final. Such option should reach
us not later than 31st October, 1975. Failure to exercise option by that date will be presumed
to be an option for the Group where the name appears presently. ' f

5. In the meantime, these lists may be treated as provisional and in case there are; any
omissions or discrepancies, these may please be communicated to.us |mmed|ately for
rectification."” ;

10. Reference may also be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages
1096 and 1097 thereof under the caption "Secretariat Group" at Serial No. 19 and which read
as under:-- :

Para. 3 of the ESTACODE: 3. Deputy Secretary.--Appointment to the post of Deputy Secretary
will be made in accordance with the following methods: -- i

(i) By promotion of Grade-18 Officers of Office Management Group and the Secretariat Group
on the recommendations of the Central Selection Board. .

(i) By horizontal movement from other Occupational Groups of Grade 19 Officers who have

been recommended by the Ministries/Divisions, Departments or Provmcra! Governments and
have been found fit by the Central Selection Board. ~ ;




(iii) By direct appointment or the recommendations of the Federal Public Service Commisgsién
of persons possessing such qualifications and experience etc., as may be prescribed.

para. 8 of the ESTACODE: 8. Deputy Secretary.—-Seniority would be determined from the date
of continuous regular . officiation as Deputy Secretary, or in a post in Grade-19, whichever.is
earlier." i

11. We may observe that in the present case, section 8(4) of the Act is relevant as it will be
covered by the rules framed for. regulating APUG. It is evident from afore-quoted para.f 4;0f
ESTACODE, 1989 Edition, at page 1014 that after the creation of Secrétariat Group, the civil
servants were given the option to opt the above Group or any other Group by 31-10-1975.
Whereas above quoted para. 3 of the ESTACODE at page 1096 under the caption" Secretariat
Group" at Serial No.19, indicates as to how the appointment to the post of Deputy Secrietary
will be made i.e. by promotion of Grade-18 Officers by horizontal movement and by direct

appointment on the recommendation of the Federal Public Service Commission.

12. It may further be noticed that para. 8 of the above ESTACODE at page 1097 provide; that
seniority would be determined from the date of continuous regular officiation as D;ep:uty
Secretary or in a postin Grade-19, whichever is earlier. P

13. The Tribunal has not taken into consideration that above relevant provisions of the
ESTACODE while dilating upon the controversy in issue. It should have decided, whethér,;the
respondents had exercised the options in terms of aforesaid para. 4 of the above ESTACODE at
page 1014, by 31-10-1975 and whether the seniority list was prepafed as per aforequdted
para. 8 of the ESTACODE, i.e. from the date of continuous regular officiation as Deputy
Secretary or in a post in Grade-19, whichever is earlier. -

14. There is no doubt that the seniority of an officer, who is working in a Provihcé or
elsewhere, cannot be distorted/disturbed to his detriment on account of the merger of above
two cadres of C.5.P. and P.S.P. and creation of APUG. His junior cannot be made senior ;toi;him
nor a junior to his junior can be made senior to him. But, this is.to be done within‘the
framework of the rules of reorganisation as given in the above ESTACODE. if the case of any
civil servant does not fall within the ambit of the above rules, section 23 of the Act can be
pressed into service by the President to obliviate the inequitable and unjust result aris:ing out
of the above reorganisation in respect of seniority of any of the civil servants. P

15. [t was also contended by Mr. Raja Muhammad Bashir, learned Deputy Attorney-den'eral,
that since that appellant has already been promoted to Grade-20, the above appeal has
become in fructuous. However, this contention was refuted by Mr. Bilal and it was uﬁge;d by
him that the appeliantis entitled to get his seniority restored according to the rules. S

16. In our view, it will be just and proper to remand the case to the Tribunal with the direction .
to re-examine the above case after notice to the affected persons .and to decide the same
afresh in the light of above observations. We may observe that if the Tribunal or this Court
decides a point of law relating to the terms of service of a civil servant which covers not only
the case of the civil servant who litigated, but also of other civil servants, who may have not
taken any legal proceedings; in such a case, the dictates of justice and rule of good governance
demand that the benefit of the above judgment be extended to other civil servants, v\{ho may
not be parties to the above litigation instead of compelling them to approach the Tribunal or
any other legal forum. ' o

17. The above appeal stands disposed of in the above terms, with no order as to costs /

(sd.) _ A\
Ajmal Mian, J. % ‘

(sd.) 7 A
Saiduzzaman Siddiqui, J. SUPREME CcoLRr:

MUKHATAR AHMAD JUNEJO, J.--My learned brother Ajmal Mian, J: was I<ind-enougH to send
me draft of the judgment proposed to be delivered by him in Civil Appeal No.345 of 1987
(Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan etc.)




With due 'respects to my learned brother, | am unable to agree with' him that this matter be
remanded to the Federal Service Tribunal with some directions including the direction to re -

. decide the case.

“

The facts of the case have already been given by my learned brother .and they need not be
reiterated. In the context of the facts given in para.4 of the draft judgment, appellant Hameed -
Akhtar Niazi filed his appeal before the Federal Service Tribunal under section 4 of the Sérvice
Tribunals Act with prayer in the following words:-- L
"In view of the above the appellant who was eventually promoted with effect from 28-8;1980
humbly prays that this Honourable Tribunal may kindly direct the respondent No.1 to préce;ed‘
in accordance with law and to-declare him to have been promoted before the ineligiblée ajnd
junior officers promoted in August, 1979 and February and May, 1980. It is further prayeér*l that
full salary and all other benefits may also kindly be allowed to the appellant from the dateion
which he would have been promoted if his name had been put up for. the consideration of the
C.B.S. according to his seniority. Cost may also graciously be allowed. " P

Perusal of the prayer shows that the appellant seeks his promotion from a date earlier than
the dates of promotion of certain officers termed by him to be ineligible and junior. According
to section 4 of the Service Tribunals Act, a civil servant can invoke juris’djiction of the TribLineiI in
respect of any of his terms and conditions of service. However, no appeal shall lie to a Tr'gbu:nal
against an order or decision of a departmental authority determining the fitness or otherv{yise
of a person to be appointed to or hold a particular post or to be promoted to a higher post or
grade, vide clause (b) of the proviso to section 4 of C the said Act. By asking the Tribu]:nal to
direct his promotion on a date earlier than the promotion of ineligible:and junior officefs, the
appeliant wanted the Tribunal to determine him to- be fit for promotion and to determine the
other officers to be ineligible for promotion by labelling them as ineligible. As regards the claim
for salary and monetary benefits, the same is again based on the presumptive promot_fion of
the appellant. Since the main relief of promotion cannot be given to the appellant by ‘the

Tribunal, the consequential relief can also not be given to him.

In my humble view appellant's appeal before the Federal Service Tribunal weis fnot
maintainable and it required to be rejected. In my humble view this appeal merits dismissal.

(sd.)

Mukhtar Ahmad Junejo, J.

ORDER OF THE COURT

By majority judgment this appeal is allowed, .The case is remanded to-the Tribunal in te%rrrﬁs of
the majority view. :

(Sd.) .
Ajmal Mian, J. : ‘ :
(sd.)

Saiduzzaman Siddiqui, J.

(Sd) [
Mukhtar Ahmad Junejo, J. . P

M.B.A./H-251/S . Appeal allowed
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2009SCMR1
[Supreme Court of Pakistan]

Present: Abdul Hameed Dogar, C.J., ljaz-ul-Hassan Khan, Muhammad.Qaim Jan Khan

and Ch. EjazYousaf, JJ

GOVERNMENT OF PUNIAB, through Secretary Education, Civil Se:cretariat, Lahoref énd
others----Petitioners

)

Versus

SAMEENA PARVEEN and others----Respondents

~

Criminal Petitions Nos.71-L and 72-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 224-1 tog 236-L
of 2006, decided on 29th April, 2008. -

(On appeal from the judgment, dated 29-1-2008 of the Lahore High Court, Lahore passed in
Cr.0.P. N0.370/W and 561/W of 2007 Writ Petitions Nos.11525, 11263, 11516, 11662, 11663
11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274, 345,599, 64'3 and 11619 of
2008).

Civil service—— : , 22 ) %

—---Administration of justice---If a Tribunal or the Supreme Court decides a point of law relatmg

to the terms and conditions of a civil servant who litigated, and there were other civil servants,

who may not have taken any legal proceedings, in such a case, the dlctates of justice and rule
of good governance demand that the benefit of the said decision be extended to other civil
servants. also, who may, not be parties to that litigation, instead of compelling them to
approdch the Tribunal or any other legal forum---All citizens are equai before law and entttled
to equal protection'of law as per Art.25 of the Constitution. Lo

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and
others 1996 SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board
Karachi and others 2005 SCMR 499 fol. ; ;

, i
Mst. Muggadas Akhtar and another v. Province of Punjab through Secretary Educatlon
Department, Government of Punjab and another 2000 PLC (C S.) 867: ref o

1
!




Ms. Afshan Ghazanfar, A.A.-G., Punjab and Rana Abdul"Qayyum, D.S. (;Education) Punjab f;or
Petitioners. ' !

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72-I§ a;nd
C.P.224-L of 2008). :

Nemo for other Respondents.

/
APFTY P)"

Ko7/
: AL '\i‘J(,ATE

SUPREME COURY
ORDER

ABDUL HAMEED DOGAR, C.J.---Through this order we intend to dispose of above captloned
petitions filed against common judgment, dated 29-1-2008 passed by learned Judge in
Chambers of Lahore High Court, Lahore whereby Cr.0.P. No. 370/W and 561/W of 20071, ert
Petitions Nos.11525, 11263, 11516, 11662, 11663, 11766, 11881, 11835, 12136 and 12185 of
2007, 86, 123, 274, 345, 599, 643 and 11619 of 2008 filed by respondents were aliowed and
the impugned orders passed by petitioner/authority were set aside.

2. Briefly, stated facts giving rise to the filing of instant petitions are- “that respondents were
appointed as PTC Teachers during the year 1995/1996 after compietlon of al! iegaI
requirements and they joined their respective place. of posting. - After sometlme therr
appointments were cancelled being bogus vide order No.277/E-1, dated 3-4-1998. Th|s order
was assailed before learned Lahore High Court, Lahore and same. was declared'to be W|th0ut
lawful authority in the case reported as Mst. Muqgadas Akhtar and another v. Provmce of
Punjab through Secretary Education Department, Government of Punjab and another 2000
PLC (C.S.} 867. The relevant paragraph is reproduced as under:-- i

"Consequently the petitioners are declared to be in service and the action of the
Headmasters/Incharge of the Schools stopping the petitioners from performance of thelr
duties as PTC Teachers on the basis of the above said impugned order, is declared to be
without lawful authority. It is, however, clarified that the department is at liberty to proceed
against petitioners, if so desired, on individual basis under the. reievant law and under the
Punjab Civil Servant {Efficiency and Discipline) Rules, 1975." ; ~n

in view of above. judgment, the respondents were ahsolved of the charges of. bogus
appointments. But later on once again the servuces of respondents were terminated vide
order, dated 3-8-2005, which order was challenged before learned- Lahore High Court Lahore
through Writ Petition No.16864 of 2005. The said writ petition was allowed vide judgment
dated 11-12-2006 and the impugned order, was declared as lllegal and without Iawful
authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed the order dated
3-8-2005 before Pun;ab Service Tribunal, Lahore through Appeal No.903 of 2006 whtch was
also allowed vide judgment, dated 4-9-2006. The said judgment was: ‘maintained by thls Court




?&f . .
in Civil Petition No.1960-L of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once a}ga{in
the services of respondents were terminated. Feeling aggrieved they filed above menticé;néd
petitions before the learned Lahore High Court, Lahore which were allowed vide impufgni_,ed
judgment as stated above. i

3. It is mainly contended by learned A.A-G. Punjab appearing on behalf .of petitioners tha:t the
jurisdiction of the learned High Court is barred under Article 212 of the Constitution of ls[arﬁic
Republic of Pakistan, 1973 in matters involving determination of terms'and conditions of civil
cervants. She further contended that the appointments of the responbents were bogu§ a:nd

fake as they were never selected by the competent authority, therefore the orders of disnﬁisvsal
passed by departmental authority were in accordance with law, which did not call for ajny
interference by this Court. :

4. On the other hand, Mr. S. M. Tayyub, learned Senior Advocate Supreme Court appearing.on
behalf of some of the respondents supported the impugned judgment and contended tjhat
appointments of respondents had taken place in accordance with rules and presicrik;)ed
procedure. They submitted their applications in pursuance of advertisement of the poists of
PTC Teachers. They passed the required test and were appointed by the competent authority.
According to him, the respondents were in service for about 9-10 years and during this @er}iod
no objection was raised, and subsequently on vague allegations they were dismissed ﬂfom
service. He further contended that cases of respond‘énts were at par with Mst. Naseem Akhtar
which was decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment, dated 2::11—
2006.

5 \We have considered the arguments of both the parties and have gone through the fre(;ord
and proceedings of the case in minute particulars. The matter has already been decided :byzthis
Court in the case of Mst. Naseem Akhtar (supra), and it has been held that the appoirﬁtnﬁent
_orders of the respondents as PTC Teachers were genuine. it was held by this Court in the :case
of Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakisténfand
others 1996 SCMR 1185 that if a Tribunal or this Court decides a point of law re!ating; to the
terms and conditions of a civil servant who litigated, and there were other civil servanfs, fwho
may not have taken any legal proceedings, in such a case, the dictates of justice and irule of
good governance demand that the benefit of the said decision be extended to otﬁeﬁ civil
servants also, who may not be parties to that litigation instead of compeliing ttgaem ‘t0
approach the Tribunal or any other legal forum. This view was reiterated by this Cour:t in the
case of Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and othefrs 2005
SCMR 499 and it was held that according to Article 25 of the Constitution of Islamic Repfub‘lic of
pakistan, 1973 all citizens are equal before law and entitled to equal p'rotection of law.

4

6. In this view of the matter, we are of the view that no ground for interferencei in the

impugned judgment is made out. Accordingly, the petitions being devoid of foﬁrce are
dismissed and leave to appeal refused. .

M.B.A./G-13/SC Petitions dismissed

e Nt T
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2007 SC MR 855
[Supreme Court of Pakistan]
Before Falak Sher and Ch. ljaz Ahmed, JJ

<

MUHAMMAD HUSSAIN and others---Petitioners

Versus
£.D.0. (EDUCATION} and others---Respondents ! g
o . . = l-ATf
C.p.LAs. Nos.1348-L to 1355-L of 2006, decided on 8th March, 2007. SUPREME COGRY 1
Co
(On appeal from the judgment/order dated 25-5-2006 passed by the Lahore High C';oufrt, .

Lahore in Appeals Nos.1736 to 1743 of 2004).

A B e T

(a) Punjab Civil Servants (Efficiency and Disciplinary) Rules, 1999---

Punjab’ Service Tribunals Act (IX of 1974), S.4-§--Appeal—-.-lvl‘|scori'duct,
. L

_—Rr. 3(b) & 4(1)(b)(iii}--
Civil servant not found:guilty of charge during

charge of---Compulsory retirement, penalty of---

SR S AR TN % N

several inquiries—-Reinstatement in service, but refusal- of Service T:ribunal to grant iback- :
benefits to civil servant---Validity-—-Authority had not denied plea c')fé civil servant rais:ed: in
appeal as to non-remaining -gainfully employed during relevant period!---Civil servant ha;d fnot
been found gainfully employed anywhere during relevant period---Dep}iving civil servani from
pack-benefits for the period for which he remained out of job without any fault of his, would gi
be unjust and harsh---Tribunal had decided controversy between parties without jgdicial §
application of mind---Impugned judgment was not sustainable in eyes of taw~--5upreme§ Céun ’ E
accepted appeal of civil servant. f ) ' §
:

| |

Mansoor-ul-Hag's case 2004 SCMR 1308; Sher Muhammad Shah‘zad'; case 2006 SCM‘iR ;421;
Binyamin Masih's case 2005 SCMR 1032; Mehmood Ahmad -Butt's case 2002 SCMR 1064{and ‘ g
Mrs. A.V. Issac's case PLD 1970 SC 415 rel. — . ‘ " %
3

(b) Civil service---

--—-Reinstatement in service---Back-benefits, grant of---Principle statedj.

g S e e e e D e A



<

Muhammad Saleem's case 1994 SCMR 2213 rel.

Grant of service back-benefits to an employee, who has been illegally kept away; from @
employment is the rule and denial of such benefits to such a reinstated employee ; lis ¢ an ;

exception on the proof/x/&_rYw\person having remained gainfully employed during such a 63
period. . E ;

Mansoor-ul-Hag's case 2004 SCMR 1308; Sher Muhammad Shahzad's case 2006 SCMR 421
Binyamin Masih's case 2005 SCMR 1032; Mehmood Ahmad Butt's case 2002.SCMR 1064 and
Mrs. A.V. Issac's case PLD 1970 SC 415 rel. :

(c) Precedent---

----Each and every case would be decided on its own peculiar circumstances and facts.

;.‘D\,'OCI-\Tt
SUPKEME L,UURI

(d) Punjab Service Tribunals Act (IX of 1974)---

—--S..4---Civil Procedure Code (V of 1908), Preamble-—-AppeaI—--TribunaI would be deemed to
be civil court, thus, could take benefit of principles of C.P.C. while deciding appeal-——Prmcnples

(e) Appeal (Civil)--—
--Evasive reply to averments made in appeal would not be considered denial in law.

Sardar Muhammad Arshad Khan's case 1998 PLC (C.S.) 217; Ali Muhammad's case 1994 CLC
173 and National Bank of Pakistan's case 1996 CLC 79 rel. ' .

(f) Punjab Service Tribunals Act (IX of 1974)---

—-Ss. 4 & 5(2)--Constitution of Pakistan {1973), Art.4---Appeal---Duty of Tribunal tci d}ecide
controversy between parties after judicial application of mind. :

Gouranga Mohan Sikdar's case. PLD 1970 SC 158; Mollah Ejahar Ali's case PLD 1970 SC 173 and
Messrs Airport Support Service's case 1998 SCMR 2268 rel. ;




" Ghulam Nabi Bhatti, Advocate Supreme Court for Petitioners (in all petitions.) i

Akhtar Ali Kureshi, A.A.-G.Pb., M. Gaiz-ud—Dih, Acting D.E.O., MEE, Faisalabad for Responide:nts
(in all petitions).

Date of hearing; 8th March, 2007.

JUDGMENT

CH. JAZ AHMED, J.—We intend to decide the captioned petitions by one consoli:dated
judgment having similar facts and law arising out of the same common impugned Judgment
dated 25-5-2006 wherein the orders of the respondents dated 30-3- 2004 were upheld.

2. Detailed facts have already been mentioned in the impugned judgment However, necessary
facts out of which the present petitions arise are that petitioners were appointed as PTC
Teachers. The competent authority had initiated disciplinary proceedings agamst ‘the
petitioners and finally the competent authority awarded major punishment of compulsorlly
retirements to the petitioners. Petitioners challenged the orders: of their compulsorlly
retirements by filing representations before the respondents, approachlng the Iearned H|gh
Court wherein learned High Court directed the respondents to reinstate- them. Respondents
were allowed to initiate fresh inquiry proceedings against the petitioners. Respondents
reinstated them without back-benefits vide order, dated 30-3-2004 -after conductmg: fresh
inquiry in view of the recommendations of the Enquiry Officer. Petitioners being aggneved
filed representations before the competent authority against the said.order. The respondents
failed to decide their representations. Petitioners filed appeals before the Service Trlbunal
which were dismissed vide consoildated judgment dated 4-5-2005 as time-barred. Petttloners
being aggrieved filed C.Ps. 1186 to 1193-L of 2005 which were convertecl into appeals -and
allowed. The impugned consolidated judgment, dated 4-5-2005 was set aside. The appeals
filed by the petitioners are pending before the Punjab Service Tribunal. The learned Service
Tribunal after remand dismissed their appeals vide impugned judgment, dated 25- 5 2006
Hence, these petitions. i

3. The learned counsel for the petitioners submits as under:

"Grudging against refusal of the back- benefits, consequent upon reinstatement in serv1ce by

* the Punjab Service Tribunal inherently for the reason that the factum of having not remamed

gainfully employed during the interregnum has remained unspe!t out.in the memo. of appeal
captioned petitions have been re- -coursed contendlng that the same was specificaily asserted
in para.15 thereof, which has escaped notice of the Trlbuna1 " b
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IGB Now PTC GPS417GB

10. Akbar Ali son of Muhammad Shafi, Ex PTC GPS 427 GB[13-3-2004
Now PTC GPS 427 GB

The intervening period from the date of imposition of penalty i.e. compulsory retirem:en:t to
date of reinstatement will be considered on leave of the kind due to them under Revised: Léave
Rules, 1981. However, the break in service for the period of EOL, if fallen in respect of any
above said teacher, is hereby condoned as provided in letter No. SOR (S&GAD) 16- 15/90.dated
17-5-1990."

(It is pertinent to mention here that Bashir Ahmad at serial No.1 and Akbar Ali at serialiNc}.lO
are not before this-Court.)

Para.15 of the appeal before Service Tribunal

2’@-«?}6/ ¢ Q,// .
A )\'UL’ATI:
"That the appellant has been jobless during this period." ¢« SUPRENVIL, \.U'UR I

7. Mere reading of the order of the reinstatement of the petitioners clearly shows that
petitioners were not found guilty of any misconduct and charges against them were ‘not
proved. The detailed litigation and facts are noted by the Service Fribunal in paragraphs 2 to 5
which depict that petitioners were not found guilty in spite of varigus inquiries conqlucted
against’ them by the respondents. It is pertinent to mention here .that fresh inquiFy lNas
ordered into appointments of the petmoners as the appointments of the petlttoners were
declared genuine by the new Inquiry officer and petitioners were reinstated. This fact wasinot
considered in its true perspective by the learned Service Tribunal in para. 6 of the |mpAugned
judgment. it is an admitted fact that there is nothing on record that the petitionersi -v{rere
gainfully employed anywhere during the relevant period and this fact was also not considered
by the learned Service Tribunal in para. 6 of the impugned judgment. Therefore, it wo:ulcl be
very unjust and harsh to deprive the petitioners of back-benefits for the period for whic:h t:hey
remained out of job without any fault from their side. It is a settled law that back-bene}fit?s in
such situation cannot be withheld by the respondents or by the learned Service Tribunal ltisa
settled law that grant of service back-benefits to an employee who ‘had been illegall\j,/ Kept
away from employment was the rule and denial of such benefits to such a rein};téted
employee was an exception on the proof of such a person having remamed gainfully employed
during such a period. There are various pronouncements of thlS Court qua aforesald
proposition of law. See Sher Muhammad Shahzad's case 2006 SCMR 421, Binyamin I\{laslh s
case 2005 SCMR 1032, Mehmood Ahmad Butt's case 2002 SCMR 1064, Mrs. A.V. Issac's éase
PLD 1970 SC 415. The learned Service Tribunal has refused back-benefits to the petitioﬁers in
view of law laid down by this Court in Mansoor-ul-Hag's case 2004 SCMR 1308 whlch is
distinguished on facts and law wherein PIDC vide order dated 23-6-1986 terminated Mansoor-
ul-Hag's lien by stating that the same will be maintained by PACO, a borrowing organliza!uon
and not in the PIDC and the said proposal was accepted by the PACO, therefore, the judgrﬁent
relied by the Law Officer and learned Service Tribunal is distinguished .on facts and Iawllt‘is a
settled law that each and every case is to be decided on its own peculiar csrcumstances and
facts as law laid down by this Court Muhammad Saleem's case 1994 SCMR 2213 The
respondents were allowed vide order, dated 2-3-2007 to supp]ement the petltlons v_wth

i




further documents. As mentioned above, respondents had not supplemented the petiti'ons
The assertions laid down by the petitioners in their: appeals in para.15:were not denied by the @
respondents specifically as depicted from para.5 of the impugned: judgment. The Serv:ce
Tribunal is deemed to be Civil Court and shall have the same powers as are vested |n such
Court under the Code of Civil Procedure including the following powers in view of sectlon 5(2)
of Punjab Service Tribunals Act, 1974:--

(a) Enforcing the attendance of any person and examining him on oath.:

f

{b) Compelling the production of documents, and
{c) Issuing commission for the examination of witnesses and documents.

8. The aforesaid provision clearly shows that C.P.C. is not applicable in stncto senso. However
at the time of deciding the appeals, the learned Service Tribunal may take benefit of pnncxples
of C.P.C. As mentioned above the petitioners had taken definite stand in their appea!s v1de
para.15 but the respondents failed to deny the same. it is a settled law: that even evaswe reply
to averment made in the appeal by the respondents would not be considered denial in I_aw
See Sardar Muhammad Arshad Khan's case 1998 PLC {C.S.) 217, Ali Muhammad's casef' 1994
CLC 173 and National Bank of Pakistan's case 1996 CLC 79. It is a settled law that Ie';ar!ned
Service Tribunal is duty bound to decide the.controversy between the parties after jfud;icial
application of mind in view of Article 4 read with 5(2) of the Constitution and law laid ddwn by.
this Court in Gouranga Mohan Sikdar's case PLD 1970 SC 158, Mollah Ejahar Ali's cas:e PLD
1970 SC 173 and Messrs Airport Support Services's case 1998 SCMR 2268 The learned Servme
Tribunal has decided the controversy between the partles without jud|C|aI application of mind
and even without perusing the para.15 of the appeals of the petmoners -therefore, |mp,ugned _
judgment is not sustainable in the eyes of law as the same was decided by the learned Sfer{/ice '
Tribunal in violation of the Iaw laid down by this Court in various pronouncements as
mentioned above.

9. For what has been discussed above, these petitions are converted into appeals and are'
allowed with no order as to costs.

¢

S.A.K./M-29/SC Appeals accepted.
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[Supreme Court of Pakistan]

Present: Iftikhar Muhammad Chaudhry, C.J., Tassaduq Hussain lJillani, Amir Hani Mujslijm,
Gulzar Ahmed and Sh. Azmat Saeed, J) : o t

INSPECTOR-GENERAL OF POLICE, PUNJAB---Appellant .

yersus g
\
TARIQ MAHMOOD---Respondent M /M .
o o] X%

' ‘ SUPREME »UUN
Civil Appeal No. 52 of 2012, decided on 25th April, 2013. f

{(On appeal from the judgment dated 20-10-2011 of the Punjab Service Tribunal, @aﬁore
passed in Appeal No.3039 of 2010) ‘ ol

Civil Service Rules {Punjab)---
——-R. 7.3--Fundamental Rules, R. 54---Reinstatement in service---Back benefits, entltlement
to--- Payment of back benefits on reinstatement in semce«-Scope---Pohce offmal ‘was
dismissed from service due to registration of F.LR. and civil suit flled against him—--Pohce
official filed revision petition before the Inspector General of Police, wh:ch was kept pendmg
till the decision of F.L.R. case and civil suit by the court-—-Subsequently pohce offnaal was
acquitted from the F.I.R. case and as a result his revision petition was allowed and he was
reinstated in service---Service Tribunal allowed payment of back beneflts to the police! offscnal
for the period during which he: remained out of sewlce—-—\/ahduty---Grant of back beneflts to an
employee who was reinstated by a Court/Tribunal or the department was a rule and demal of
such benefits was an exception on the proof that such person ‘thad remained gamfully
employed during such period---Entitlement of back benefits of a person had to be determmed
on the basis of facts of each case independently---Police official could not be held responsnble
for the period during which his revision petition was kept pending due to the F.LR. and civil
suit, because such pendency was on account of the act of the poilce department---Rewsnon
petmon filed by police official was kept pending till the decision of the criminal as well as civil
case, which had no relevance because unless he had been found guulty by the Court, he was
not debarred from performing his duty---Police official was entitled to back benefits, as lt was
the police department, which on basis of a wrong opinion kept him away from performlng his
duty--—-Police official was entitled to back benefits from the date of f:lmg revision pet:tlon ill
his remstatement in semce---Appeal was dismissed accordingly.




Muhammad Hussain and others v. EDO (Education) and others 2007 SCMR 855
Federation of Pakistan through Secretary, Ministry of Education . :and others v. Naheed
Naushahi 2010 SCMR 11; Sher Muhammad Shahzad v. District Health Officer 2006 SCMR 421
Binyamin Masih v. Government of Punjab through Secretary Education, Lahore 2005, SCMR
1032; General Manager/Circle Executive Muslim Commercial Bank Limited v. Mehmood
Ahmed Butt 2002 SCMR 1064;-Pakistan through General Manager, P. W, R., v. Mrs_ AV Issacs
PLD 1970 SC 415; Muhammad Bashir v. Secretary to the Government: of Pakistan 1994 SCMR
1801 and Trustees of the Port of Karachi v. Muhammad Saleem 1994 SCMR 2213 ref, .

Jawwad Hassan, Additional A.-G. for Appellant.
Aftab Alam, Advocate Supreme Court for Respondent.

Date of hearing: 25th April, 2013.

JUDGMENT

IFTIKHAR MUHAMMAD: CHAUDHRY, C.J.---Leave to appeal has been granted by thls
Court vide order dated 1st March, 2012, to examine the following question:-- :

"Inter alia contends that the learned Service Tribunal could not have exe’rcised
discretion to modify the quantum of punishment. Relies on 1G (Prlsons) N.-W.F.P,, etc. v Syed
Jaffar Shah (2009 PLC (C.S.) 47). Leave is granted inter alia to consider the issue raised.

2. On 13th March, 2012, the learned Bench, seized of the matter, was required to examme
the provisions of rule 7.3 of the Civil Service Rules {Punjab) in the context of the payment of
the entire back benefits for a period of 17 years, 8 months and 29 days during WhICh the
respondent stood removed from service and in this behalf, "twoi judgments, tltled as
Muhammad Hussain and ‘others v. EDO (Education} and others (2007 SCMR 855) and
Federation of Pakistan through Secretary Ministry of Education and others v. Naheed
Naushahi, {2010 SCMR 11) were cited. The learned Bench noted that some principles had: been
laid down in both the above-mentioned judgmenis but not in a defmlte way, partlcularly,
when examined in the light of the circumstances of this case, therefore, it was considered
appropriate that a rule be enunciated, after considering all the relevant aspects, arising |n this
and similar cases with further observation that it be placed before a'Bench of five Iearned
Judges of this Court for resolving the conflicting judgments. : . i

3. A brief account of the facts of the instant case is that upon a written complamt

“submitted by one Mst. Sakina Bibi through her husband, a case was registered agamst the

respondent, Constable Tarig Mehmood {N0.7607) and others, vide F.I.R. N0.52/1992 under

_ sections 109/419/420/468/471, P.P.C. at Police Station. Lower Mall, Lahgre. Due to reglstration

of the criminal case he was placed under suspension on 6-7-1992 w.e.f. 2961992
incidentally, the respondent had also been found absent from duty for a perlod of three

9
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" months and 26 days w.e.f. 29-6-1992 to 28-7-1992 and 30-8-1992 up till the passing of forder @
dated 26-11-1992, when in pursuance. of departmental proceedings, he was dismissed;frém

service under Punjab Police Rules, 1975. Against the order of dismissal from serwce
respondent preferred an appeal which was dismissed on 21-4-1993,

4. The respondent had been facing trial before the learned Magistrate in pursuance cz)f t}he
above-referred F.I.R. In the meanwhile, he also filed a Revision Petition before the Insp}ec;tor
General of Police. Revision petition so filed by him was entertained:but it was kept pending till
the decision of the case arising out of the F.L.R. noted hereinabove, as well as adjudicatioﬁ of a
civil suit. It may also be noted that in respect of the same subject matter, a civil suit wa% allso
pending in which the respondent was not a party. However, in the criminal case r'loted

hereinabove, the respondent was ultimately acquitted from the criminal charge by the Iearned
Magistrate Section-30, Lahore vide order dated 1-3-2010 not on ments but while dlsposmg of

application under section 249-A, Cr.P.C.

jf“.?t /»’;t/n'/ o()///

7 AOVOCATE
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5. It may be observed that this Court in the case of Dr. Muhammad Islam v. Govt. of N.-

W.F.P. through Secondary Food, Agriculture Live Stock and Cooperative!Department Peshawar

and 2 others {1998 SCMR 1993} had declared that all acquittals are: certainly honourable
There can be no acquittal which may be said to be dis-honourable and the law has not d;awn
any distinction between these two types of acquittals. Thus, after recording of acquitta{l, t}he
revision petition so preferred by him was allowed on 13-8-2010. The relevant paras thereffré'm
are reproduced herein below:-- A -

"This order shall dispose of a revision petition preferred by Ex-Constable §T5riq
Mehmood No.7607 of Lahore district a'gainst the punishment of "diismissal from sefviée"
awarded by the SP Headquarters, Lahore vide order No. 5575-80/ST, dated 26-11-1992 o‘n fhe
charge of his involvement in case F.I.R. No.52/92 under sections 419/420/468/471, P P. C
Police Stat:on Lower Mall, Lahore and absence from-duty for a period of about 4 months HIS
appeal was rejected by the appellate authority vide order No.16150-51/AC, dated 21-4- 1993.

!
i

(2) The undersigned has gone through the revision petition, parawise comments the}reéon -
offered by the punishing as well as appellate authorities and other relevant papers minfutély.
The petitioner has also been heard in person in the Orderly Room on 11:5-2010.

(3) Upon perusal of the case file it has transpired that on receipt of instant appeal the case
was referred to AIG Legal for opinion as the criminal case is under trial who opined that the '
innocence of the appellant can not be established prior to the deC|5|on of the criminal! ‘case,
which will be however, decided by the court after the disposal of civil suit, In the light of legal
opinion the then competent authority directed on 13-2-1994 to pend the case till the decnsnon ‘
of the court.”

(4) The petitioner in his revision petition as well'as during the course of personal hearmg
denied the allegations levelled against him and stated that he was falsely implicated m the
above said criminal case. During personal appearance he has adduced a:copy of order dat:ed_ 1-
3-2010 by Magistrate Section-30, Lahore, vide which he has been acquitted in caseiF._i.R.




No.52/92 under sections 419/420/468/471, P.P.C., Police Station Lower I\/Iail Lahoremnder
section 249-A, Cr.P.C. When asked about his absence from duty, the petmoner stated that he
remained absent due to registration of said criminal (case) against h|m Now the case has been
decided by the competent court of law and there is no reason to keep lt pending further

(5) In the light of his acquittal in the criminal case, a lenient view is taken. The petmoner is
reinstated in service with immediate effect and the period of absence/out of service W|II be
treated as leave without pay. No emolument will be paid to him for the period | lof his
absence/out of service." : .

<

6. In the opinion of the AIG, back benefits of the period durmg wh|ch the respondent
could not join his service could not be established because of the pendency of the dec1snon of
the criminal case, which was to be decided by the Court after dtsposal of the civil suit case to
determine the innocence of the respondent. We may observe, at this stage, that this oplnlon
was against the law because the proposition of the law is that a person is innocent un1ess he is W
proven guilty by a competent Court of law. Reference may: be: made to the case of
MUHAMMAD ASGHAR alias NANNAH v. State (2010 SCMR 1706)

7 M

‘ /

However, for. the redressal of his grievance in respect of grant of back beneflts x,he nquATE
approached the Service Tribunal and succeeded in getting the back benefits as prayeqjﬁgkbdeu, \,UURi
impugned judgment dated 20-10-2011. Concluding para therefrom is reproduced ;herein
below:-- =

“5. The departmental view that according to rule 7.3 of CSR it is discretion:of- the
competent authority to treat the period of absence either on duty or otherwise. But the
discretion has to be used judiciously. After acquittal in the criminal case and his remstatement
by the departmental authority there is no justification for depriving hlm of the beneflts of the
period that he remained out of service. Appeal is, therefore, accepted and the |mpugned
orders are set aside. He be paid benefits of the period that he remained out of service.”

7. The learned Additional Advocate-General, Punjab, in support of his arguments% s‘tjated
that as this Court in the, judgment reported as Naheed Naushahi (Supra) had observed:that
the question of grant of back benefits in terms of monetary benefits has to be decaded by the
Department keeping in view the facts whether civil servant had been. engaged in any job
during the period when he was subjected to departmental praceedings or otherW|se
Therefore, the Tribunal could not have passed an order in his favour without determmmg this
aspect of the case. Reliance has also been placed by him on the case'of Muhammad B'ash|r V.
Secretary to the Government of the Punjab, Education Department, Lahore and 2 others (1994
SCMR 1801). L

Whereas on the other hand in the case of Muhammad Hussain (ibid} it has been’i;held.
that grant of service back-benefits to an employee who had been illegally kept away from
employment was the rule and denial of such benefits to such a‘reinfstated emplovee was an
exception on the proof of such a person having remained gainfully ;employed duringé scnch a



period. Therefore, he prayed that under Rule 7.3 of CSR, Service Tribunal may have not
allowed him back benefits in view of the judgment which has been relied upon. :

8. Learned counsel for the respondent stated that in view of the facts and circumstiank:es
of the case, Service Tribunal had given relief which is in accordance with the law laid down in

the case of Muhammad Hussain (ibid). ' ,

9. We have carefully examined arguments put forward by both the Jearned counsel ffor the
parties. It would be appropriate to note that a Full Bench of this Court in the cqse; of
Muhammad Bashir {ibid), while taking into consideration facts of the case, namel{/, _ihe
appellant therein was compulsorily retired on 26-6-1986 after completing 25 years of séNice
under section 12(ii) of Punjab Civil Servants Act, 1974. After having failed to get his grie\/ance
redressed from the departmental authorities, he challenged the order of his retirement before
Punjab Service Tribunal on two grounds, firstly, that he had not completed 25 years' serv;ce
qualifying for pension and secondly, that the order of reinstatement ‘had not been madg in
accordance with public interest. The Tribunal did not attend to the first ground but aliowed
appeal on the ground that the record of appellant was satisfactory and good. The Tribunél also

held that the intervening period during which he remained out of service wouid be treaied as W
leave without pay and on havmg taken into consideration section 16 of Punjab Civil Servan

Act, 1974 read with FR 54 held as under:-- .;
Mﬁ/& ’R{LNOCP‘TE

“In the present case clause (b) would attract. The Committee shall also tgkedinto- LUL'R’
consideration whether a civil servant has earned any amount by way of salaryor’as profit on

account of his having accepted some employment or been engaged in some profntab!e

- business during the intervening period. Slmllarly, according to proviso {ii) of section 16 of the

Punjab Civil Servants Act, 1974, where an order of removal of a civil servant has been._set
aside, he shall be entitled to such arrears of pay as the authority setting aside the orde;r r:nay
determine, In the instant case, the Tribunal has not allowed the arrears of pay w}ith;out
assigning any reason. The learned counsel appearing on behalf of the respondents has refer;red
to comments of the Punjab Service Tribunal, which state as under:-- L

"While hearing the case the appellant Muhammad Bashir had given his comment to
forego arrears in case of his re-instatement in service. Consequently in the last para. of the
judgment dated 28-3-1992 it is observed that the intervening perlod during WhICh the
appellant remained out of service shall be treated as leave without pay.”

At this stage it would be appropriate to place in juxtaposition FR 54 and CSR 7.3 as under'f:--i

F.R.54 ' 7.3 Civil Service Ruies (Punjab)

When the suspension of a Government | When a Government :Servant who has’ béen
servant is held to have been unjustifiable. or | dismissed or removed from serwce is
not wholly justifiable; or when a Government | reinstated, the rev:smg or appellate authorlty
servant who has been dismissed, removed or | may grant to him for the period of ' his
suspended is reinstated, the revising or | absence from duty: P
appellate authority may grant to him for the ?




iy

" period of his absence from duty...

(a) if he is honourably acquitted, the full pay
to which he would have been entitled if he
had not removed or
suspended and, by an order to be separate]y

been dismissed

recorded any allowance of which he was in

receipt prior to his dismissal, removal or
suspension; and

(b) if otherwise, such proportion of such pay
and allowances as the revising or appellate
authority may prescribe. It further' pi’ovides
that in a case falling under clause (a), the
period of absence from duty will be treated as
a period spent on duty.

In a case falling under clause (b) it will not be
treated as a period spent on duty unless the
revising or appellat'e authority so directs.
Provided that the amount of arrears payable

to  the government servants concerned,

whether he is re-instated as a result of a
Court judgment or acceptance of his appeal
by " the departmental authority, shall be
reduced by the amount earned by way of
salary or as profit on account of his having
accepted some employment or been engaged
in some profitable business during the period
he remained dismissed,
suspended, and for the determination of the

removed or

said amount a committee shall be constituted
consisting of two officers of the
Administrative Division and a representative

of the Finance Division.

P

{a) "if he is honourably ‘acquitted, the full pay
to which he would have been entitled if he
had not been dlsmlssed or removed and by an
to be recorded ! and
allowances of which hetwas in receipt prlor to

order sepa rately

his dlsmlssal or removai; or

(b) "if otherwise, such proportion of sucb pay
and allowances as thé revising or appellate
authority may prescribe”. In a case fallmg
under clause (a), the period of absence from
duty will be treated as a period spent on! duty
In a case falling under Clause {b), it will n]otj’ be
treated as a period spent on duty unless the
revising or appellate authority so directsg '

e

In the provisions quoted above, one thing is common namely that on re-instatement elther by
Court order or by the departmental authority, after acceptance of appeal the employee would
be entitled to back benefits, if it is established that he had not been engaged gamfully durlng
the period when he was out of job.

10. There is yet another provision on this subject i.e. Sl.No. 155 Vol-ll, Esta Code 2007
Edition, the contents whereof are reproduced hereinbelow:--

Reinstatement of Government Servants on Court decision and Functions of ,Eniquiry
Committee. ' ' P




Ye) ,
~ A. reference is invited to the O.M from the Law Division No.F.7(8)-70- Sol(1), dated: 12th
August, 1970 (SL No.154), which states, inter alias; that, in accordance with the Supreme
Court's judgment in C.A. No.28 of 1969 (West Pakistan v. Mrs. A.'V. Issacs) if the drsm:ssai of a
government servant is held to be unlawful, he has to be allowed salaryifor the period he was
kept out of service, reduced by the amount, if any, that he might have earned by way of salary,
or as profits, on account of having accepted some employment, or hdving been engaged in
some profitable business, during the above period. Thus, the legal status of Governments
claims for arrears of pay and allowances is no longer the same as had been indicated in para 3
of this Ministry's Circular D.O. No.F.9(15})-RI (Rwp. )/61 dated 23rd December 1961 (Annex)
Consequently, it is no Ionger appropriate for the enquiry committee referred to in para 4. of
that circular D.O. to consider on merits, in cases in which government servants are restored to
their posts as a result of Court's decisions, as to whether or not, and not to what extent pay
and allowance for the period of their absence from duty should be restored.

'

)
I

¢

(2) It has accordingly been decided that, in cases where a government servant is relnstated
retrospectively as a result of a Court's decision, the functions of the eriquiry committee:. to;be
set up under para.4 of this Ministry's Circular D.0.No.F.9(15)- -RI(RHT)/61 dated 23rd
December, 1961 (Annex) would henceforth be as follows:-

{a) The Ministry/Division/Department, as the case may be, may obtain from the
government servant concerned, a solemn declaration, supported by:an affidavit, as to the
particulars of his employment, or engagement in profitable business; during the penodlof his -
absence from duty, and the amount earned by him by way of salary from such employment or
as profits in such business. P

{b) After examining such evidence as might be available, and cross- ‘Eexamining, if necéssary,
the government servant, the Ministry/ Division/Department, as the case may be, may glve
their findings as to whether or. not the above declaration is, 'prima facne acceptabie and on
what grounds. '

(c}) if the declaration is found to be, ‘'prima facie' unacceptab’»le,é :the
Ministry/Division/Department, as the case may be, should refer the case to the commrttee
which, before giving their finding as to the amount earned by the government servant; dunng
the period of absence from duty, may get the declaration properly verified/scrutinized by any
agency they consider appropriate. For example, if the case had been dealt with by the Specral
Police Establishment at any earlier stage in any connection, this verification/scrutiny may be
arranged to be carried out by that Establishment. For purpose of thrs verlfucatron/scrutlny,
assistance of the relevant Income-tax authorities may also be sought, if the government

servant concerned be an income-tax payer.

(d) In case the reinstatement of the government servant has been-ordered by the Cpurt on
account of the relevant administrative action having been found to be defe ti\f/e,f the
committee should also give their findings: !




) As to which officers were responsible for that defectiveness of an administrative aétion; @

and : ! <

(i)  Asto whether any, and what part, of the amount payable to the government serva:nt by
way of net salary for the period of his absence from duty, might justifiably be recovered -‘frém
such officers. The recovery from such officers will, of course, follow. departmental proceedlngs
under the Government Servants (Efficiency and Discipline) Rules.

(3) The above instructions do not apply to cases in which government servanté are
reinstated as a result of acceptance of appeals by departmental appeliate authorities,
will continue to be regulated by provisions of FR-54 as hitherto '

(Annex)

(Extract of paras,4 and 5 of the Finance Division letter No. F. 1{15)RI (Rwp)/61, dated
23rd December, 1961 as amended). :

(4) If as a result of Court decision, a government servant restored to h|s post, the questlon
whether pay and allowances for the period he was under suspension or was removed from
service should be decided on merit of each case. For this purpose, it is suggested that in ali
cases the Ministry or Department concerned should order a departmentai enquiry headed by
the representative of the Ministry/Department Administratively concerned with their Fmanual
Adviser/Deputy Financial Adviser as a member of the committee. This committee should
consider whether, on the merits of the case, Goverriment would be justified in restormg the .
official concerned, the pay and aliowances for the period involved and, if so, whether in full ‘or
in part. in corning to a conclusion whether pay and allowances to the individual should or'
should not be restored, following considerations will have to kept in view:-- '

(a) Whether the person concerned was acquitted on a purely technical or proceau?al

grounds or whether the actual allegations against him had been gone into and were found to
be incorrect;

(b} Whether the individual during the period he was away from active duty and other
sources of income; and so on.

(5) It has further been decided that in cases where the total period invoived doeéz niot
exceed 12 months from the time the individual was suspended or removed from service, the
final decision should be taken by the Ministry concerned at the level of Secretary and |n %ll
other cases the matter should be referred to the Ministry of Finance for prior concurrence;"

In view of the above provisions of F.R. and CSR as well as Esta Code, this Court had been
expressing its opinion with regards to the settled law in various pronouncements. Reference




.

may be made to judgments in the cases of Muhammad Hussain { {ibid); Naheed Naushahi's! case
(supra); Sher Muhammad Shahzad v. District Health Officer (2006 SCMR: 421); Binyamin Masnh
v. Government of Punjab through Secretary Education, Lahore (2005 :SCMR 1032) Generai
Manager/Circle Executive Muslim Commercial Bank Limited v. Mehmood Ahmed Butt (2002
SCMR 1064); Pakistan through General Manager, P.W.R., v. Mrs. A. V. Issacs (PLD 1970SC 415)

In the case of Muhammad Hussain (ibid), this Court has clearly settled the law st{ating
that:-- .

"It is a settled law that grant of service back-benefits to an employee who had"be:en
illegally kept away from employment was the rule and denial of such benefits to such a
reinstated employee was an exception on the proof of such a person having remained gamfully
employed during such a period." :

And further that:-

; ol
Q%’”’ 7 \\“\&-\'

"t is an admitted fact that there is nothing on record that the petitioners wéte galnfuiiyr N
employed anywhere during the relevant period and this fact was also not consndexed‘by‘the
learnied Service Tribunal in para 6 of the impugned judgment. Therefore, it would be very
unjust and harsh to deprive the petitioners of back-benefits for the: period for Wthh they

remained out of job without any fault from their side. It is a settled law that back benefits in
such situation cannot be withheld by the respondents or by the learned Service Trlbunal h

In the same case, the Supreme Court also distinguished the judgment of this Court in I\/Iahseor-
ul-Hag's case, cited above:-- P

"The learned Service Tribunal has refused back-benefits to the petitioners in view! of law
laid down by this Court in Mansoor-ul-Hag's case 2004 SCMR 1308 which is distinguished on
facts and law wherein PIDC vide order dated 23-6-1986 terminated Mansoor-ul-Haq's Ilen by
stating that the same will be maintained by PACO, a borrowing organization and not'in’ the
* PIDC and the said proposal was accepted by the PACO, therefore, the judgment relied! by the
Law Officer and learned Service Tribunal is distinguished on facts and law." ..

In the case of Sher Muhammad (supra) it was held:--

" _there is nothing on record that the petitioners were gainfully employed anywhere
during the relevant period. It would be very unjust and harsh to d‘epri\gle them of back- b‘erfeﬁts
for the period for which they remained out of job without any fault from their side. At the cost
of repetition they were proceeded under (Efficiency and Discipline) Rules for no fault on their
part and their services were terminated in an arbitrary manner without providing any reason
The departmental authority rejected their appeals simply on the .ground that they were
appointed against the post of Medical Technician in an erratic manner without noticing: that
they were selected as Dispensers in BS-6 and the competent authority of its own adjusted




]

them as Medical Technicians in their own pay and scale. It was not their fault that theyj;hegld
the post of Medical Technician, All these aspects have not been considered and the petitidners
were made to suffer throughout this period for nd fault of their own. In these crrcumstances
we fail to understand how their salary can be withheld for the said period when they remalned
out of service due to whimsical and arbitrary actions of the functionaries. The petitioners Ihave

got every right to recover their arrears. Reliance in this.respect is placed on Pakistan through
General Manager, P.W.R., Lahore v. Mrs. A.V. Issacs (PLD 1970 SC 415). Accordingly, keepmg in
view all the aforesaid features of the cases, we convert these petitions into appeals and allow
the petitioners all the back-benefits."

In the case of Binyamin Masih (supra), the Service Tribunal accepted thelappeal preferrefd on
behalf of the petitioner therein. However, it refused to grant back-benefits for the périod
during which the petitioner remained out of service. It was ordered hy this Court that the
intervening period be treated as leave of the kind due to him. The- Supreme Court converted
the petition into appeal and accepted the same while modifying the judgment of the Trlbunal
to the extent that the salary concerning the period from 24-1-1996 to 11-2-2000 wouid be
paid to the petitioner within a period of four weeks under intimation to:the Assistant Reg:sjrar-
of this Court at Lahore.

This Court ruled in the Mehmood Ahmed Butt case (supra) that:--

Sm’m{;:\tb. \,\_)LKi

"It may be added that grant of service benefits to an employee who had heen i!iégé!ly
kept away from his employment was the rule and denial of service benefits to such a
reinstated employee was an exception on the proof of such a person having remained ga:nfully

" employed during such a period. The mere fact that the respondent had ieft the country and

had gone abroad without any proof of his being gainfully employed during the perlod in
question, was not sufficient to deprive him of the benefits in issue. Needless also to add that
nothing is available with us to. hold that the respondent had remained gainfully empioyed
somewhere during the said period.”

The Supreme Court directed in its judgment in the Naheed Naushahi case (supra):—-

"Thus we are of the considered opinion that the Service Tribunal instead of gra'nt;ing
relief as it is evident from the concluding paras with regard to the financial back- benefits rnay
have referred the case to the department for establishing a Committee for the purpose as
noted above. Before parting with this order it is to be noted that the: department shall refer
the case of the respondent to the Committee, which will be constituted in view of the above
instructions contained in SI.No.151 of the Code for detefmining whether she is entitled for the
claimed financial benefits or not. However, the department is dlrected to dispose of the
matter in respect of her back-benefits expeditiously but not beyond the period of two months
on receipt of this order.” . E
In the case of Muhammad Bashir v. Secretary to the Government of Pakistan (1994 :SC‘I\/IR
1801), leave to appeal was granted to the appellant to consider whether the Service Trlbunal

was justified in refusing back benefits. The brief facts of the case were that -




..the appellant was serving as Subject Speaalnst in Government Comprehenswe
School, Faisalabad, when he was retired from service under section: 12(ii} of Punjab; Civil
Servants Act, 1974, after having completed 25 years' service, on 26-6-1986. The appellant
having failed to get his grievance redressed from the Departmental authorltles, approalched
the Punjab Service Tribunal. He challenged the order of his retirement on two grounds; flrstly,
the appellant had not completed 25 years' service qualifying for pension, and secondly that
the order of retirement had not been made in the public interest, The jearned Service Tnbunal
had not attended to ground No. 1 but allowed the appeal on the ground that the record of the
appellant was satisfactory and good. The Character Roll presented in the Court deplcts that his
service record was quite satisfactory/good. While allowing the appeal the Service Tnbunal held
that the intervening period, during which the appellant remained out of service, s all be
treated as leave without pay.” -

Citing the provisions of F.R. 54, the Supreme Court held that:--

"In the present case clause (b) would attract. The Committee shall also take into
consideration whether a civil servant has earned any amount by way of salary or as proflt ‘on
account of his having accepted some employment or been engaged in some profltable
business during the lntervemng period. Similarly, according to proviso (ii) of section 16 of the
Punjab Civil Servants Act, 1974, where an order of removal of a civil servant has been set
aside, he shall be entitled to such arrears of pay as the authority setting aside the order may
determine. In the instant case the Tribunal has not allowed the arrears of pay wgth(;)ut
assigning any reason.” ‘ ' .

In the case of Trustees of The Port of Karachi v. Muhammad Saleem (1994 SCMR 2213)
the Court has held that the while the entitlement of a reinstated employee to get the back
benefits is to be determined on the basis of the facts of each case independently.

In the impugned judgment in this case, the Service Tribunal had held that the app’ell:ant
had given his comment to forego arrears (back benefits) in case of his re- lnstatement in
service. Consequently, it was observed by the tribunal that the intervening period durmg
which the appellant remained out of service shall be treated as leave: ‘without pay. Howe\_/er,
the Supreme Court held that this concession of the appellant had not béen incorporated jin ithe
impugned judgment of the Service Tribunal and that there was also no reference to that back
benefits are not allowed in view of the concession of the appellant. Therefore, it was held that
these comments cannot be taken into consideration. In view of these facts and cnrcumstances,
the appeal was accepted, and the case remanded to the official respondents for decudlng ‘the
matter in accordance with law. The Committee was ordered to decnde the appellant S
entitlement of arrears of pay and adjustment, if any, in accordance with Rule F.R. 54 anld Civil
Services Laws. Doy
11.  The crux of the above case-law is that the grant of back benefits to an employeé who
was reinstated by a Court/Tribunal or the department is a rule and denial of such benefilt lS an
exception on the proof of that such a person had remained gainfully employed durmg such
period. The entitlement of back benefits of a person has to be detérmined on the basus of facts




of each case independently. There would be cases at times when no difficulty is felt b\;/ the
Court or Tribunal to grant the back benefits when there are admitted facts betweer_i tzhe
parties but when there is a dispute in respect of the facts then of course, the matter had to be
referred to the Department. ‘ o

12.  In the instant case the respondent was dismissed from service was awarded to him vide
order dated 26-11-1992 butlater on reinstated on 13-8-2010, however, the back benefits%wére
not awarded to him as the intervening period was considered as absence/out of servicé. The
case of the respondent is to be considered at the touchstone of the principles-of grantiné back
benefits as deduced from the judgments cited above. It is to be observed that as far aias %he
question of granting back benefits to the respondent with regard to the period during WQich
he remained absent from duty i.e. period of about 4 months could be based on a disputeid fact
but as far as the period during which his Revision Patition was kept pending for decision bf the
criminal as well as civil cases are concerned, the respondent cannot be held responsible fbr the
same because it was on account of the act of the Department for which he cannot be held
responsible in any manner, therefore, in view of such admitted facts and following the
principles as laid down in both the above said judgments as well as in the case of Muhafnfnad
Basher (supra), we are of the opinion that minus the period during which he remained ébgent
from duty.i.e. four months, he is entitled to back benefits subject to-establishing befoire i.the
‘department in terms of Rule 7.3 of CSR that he was not gainfully employed during this p;er;iod.
As far as rest of the period is concerned, he is entitied for back benefits, as it w%s the
Department, which on the basis of a wrong opinion kept him away from performing hi;s duty,
as it is evident from the order dated 13-8-2010 passed by the Revisional Authority, whi,’ché has
already been reproduced hereinabove. L

12(sic.) For the foregoing reasons, we are of the opinion that there is no confiict;ing the
judgments, which has been cited in the subsequent leave granting order dated 13-3-2012; the
principles of both the cases are common, as it has been observed hereinabove. In the c'fasés of
such like nature, the Department should have decided the cases, depending upon the facis-of
each case and as far as the instant case is concerned, the respondent is entitled to gét back
benefits during the period when he had instituted a revision petition;:which was kept pienfding
till the decision of the criminal as well as civil cases, which have no refevance as unless:he had
been found guilty by the Court, he was not debarred from performing his duty. Thére’ﬁfore,
from the date of filing of the revision petition and till its decision he is entitled fér back
benefits as far as the question of giving him back benefits during the period when he refmained
absent, it is for the Department to conduct an inquiry and independently decide wheth?erfhe is
entitled for the same or not. .

13.  Thus, the appeal is dismissed with costs.

MWA/1-18/SC Appeal dismissed.
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