
¥ f*

\ ■

: -•‘•'j^::;n:a ’C" ....
Learned counsel for the appellant present. Mr. Kabirullah

••:rnn nn.
Khattak learned Addl. AG for the respondents present.

08.04.2022

Written reply on behalf of respondents not submitted. Learned 

Addl. AG seeks time to furnish written reply. Last opportunity is 

granted. To come up for written reply/ preliminary hearing before the 

S.B on 18.05.2022. | \
' :

9 s

Chairrh'ah '

18.05.2022 Junior to counsel for the appellant present. Mr. 
Muhammad Adeel Butt, Addl. AG alongwith Mr. Zewar Khan 

Inspector for the respondents preserit.
f

SCA.ESfl!5v5E!D
KPST

Igosfhssiwsiir
Reply/comments on behalf of respondents submitted 

which is placed on file. Copy of the same is hand over to 

junior counsel for the appellant. To come up for rejoinder if 
any, and arguments on 25.07.2022 before A.B./ \

(Mian Muhammad) 
Member (E)
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Counsel for the appellant present.. 18.11.2021>-

Perusal of the record reveals that no notice has been issued to 

the respondents in pursuance of order sheet dated 01.10.2021. 

The office is directed to issue pre-admission notice to 

respondents immediately and be careful in future. To come up for 

reply/parawise comments of respondents and preliminary hearing 

on 03.12.2021 before the S.B. /

(MIAN MUHAMMAD) 
MEMBER (E)

Counsel for the appellant present. Mr. Kabirullah Khattak, 

Addl: AG for respondents present.

03.12.2021

Learned AAG, on contact with the respondent-department, ir ■ 

stated at the bar that reply in pre-admission notice will be 

subrriitted on the next date. Adjourned. To come up for written 

reply/preliminary hearing on 03.02.2022 before S.B/" ^

(MIAN MUHAMMAI 
MEMBER (E)

. ^

■.'

The Tribunal is non-functional, therefore, the case is 

^ adjourned to 08.04.2022 before S.B for the same.

03.02.2022

Reader
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Form-A

FORM OF ORDER SHEET
Court of

7P~74' /2021Case No.-

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Kamal Muhammad resubmitted today by 

Mr. Noor Mohammad Khattak Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman for proper order pleas^

16/08/20211-

REGISTRAR

This case is entrusted to S. Bench at Peshawar. Notice be issued to 

appellant/counsel for preliminary hearing to be put up there on-
2-

f



Counsel for the appellant present.01.10.2021

Learned counsel for the appellant argued that the appellant 

is aggrieved of original impugned order dated 11.12.2010 and 

appellate order dated 29.07.2021. The appellant was nominated 

in FIR No. 279 dated 10.09.2010 in a criminal case under Section- 

302/324/148/149 PPC Police Station Gandigar District Dir Upper. 

The appellant was awarded ten (10) years imprisonment as well 

as compensation to the legal heirs of the deceased by the Trial 

Court vide its judgement dated 30.09.2019. The orders of Trial 

Court were challenged before the Peshawar High Court, Mingora 

Bench (Dar-ul-Qaza) Swat in No. Cr.A No.444-M/2019 which set 

aside orders of trial court and the appellant acquitted of the 

charges on 20.05.2021. On his acquittal,the appellant preferred 

departmental appeal on 08.06.2021 which was dismissed on 

29.07.2021 on the ground being "badly time barred", hence, the 

instant service appeal filed in the Service Tribunal on 11.08.2021. 

It was further contended that the appellant has not been treated 

as per dictates of law. The requirements under Section-3-A(b) of 

the Khyber Pakhtunkhwa Removal from Service (Special Powers) 

Ordinance, 2000 have not been fulfilled and the appellant has 

been condemned unheard without holding a proper enquiry. So 

much so that the original impugned order dated 10.09.2010 does 

not mention the criminal case registered against the appellant 

under FIR No. 279 dated 10.09.2010 i.e the date of absence from 

his duty. Since no formal enquiry has been conducted against the 

appellant and the impugned orders passed against him, are 

discriminatory, malafide and in violation of principle of natural 

justice. The same may be set aside and the appellant reinstated 

in service with all back benefits. As there is a gape of long period 

of 11 years between the original impugned order and appellate 

order. Let pre-admission notice be issued to the respondents for 

an early reply. Adjourned. To come up for furti 
before the S.B on 18.11.2021. f

■in r-ft-;
■ >

roceedings

(MIAN MUHAMMAD) 
MEMBER (E)



The appeal of Mr. Kamal Muj^ammad Ex-fle'ad'Cohstable Police Line District Dir Upper

received today i.e. on 11.08.2021 is incomplete on the following score which is returned to the 

counsel for the appellant for completion and resubmission within 15 days.

1- Departmental appeal having no date be dated.
2- Annexure-G of the appeal is illegible which may be replaced by legible/better one.

H 7s.t.No.

Dt. / 72021

REGISTRAR ■ 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Noor Muhammad Khattak Adv.
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^KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CH ECK LIST

Case Title: KAMAL MUHAMMAD V/S POLICE DEPARTMENT

S# CONTENTS YES NO
1 This Appeal has been presented by: Noor Mohammad Khattak

Whether Counsel/Appellant/Respondent/Deponents have signed the 
requisite documents?

2

3 Whether appeal is within time?
Whether the enactment under which the appeal is filed mentioned?4

5 Whether the enactment under which the appeal is filed is correct?
6 Whether affidavit is appended?
7 Whether affidavit is duly attested by competent Oath Commissioner?

Whether appeal/annexures are properly paged?
Whether certificate regarding filing any earlier appeal on the subject, 
furnished?

✓
8

9 X

10 Whether annexures are legible?
11 Whether annexures are attested?
12 Whether copies of annexures are readable/clear?______________
13 Whether copy of appeal is delivered to AG/DAG?_______________

Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?______
Whether numbers of referred cases given are correct?__________

16 Whether appeal contains cuttinq/overwritinq?_________________
Whether list of books has been provided at the end of the appeal? 

18 I Whether case relate to this court?

■/

15
X

17
✓

19 Whether requisite number of spare copies attached? 
Whether complete spare copy is filed in separate file cover? 
Whether addresses of parties given are complete?

20
21
22 Whether index filed?
23 Whether index is correct?

Whether Security and Process Fee deposited? On
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? On ________ ________________
Whether copies of comments/reply/rejoinder submitted? On 
Whether copies of comments/reply/rejoinder provided to opposite 
party? On __________________

24

25

26

27

It is certified that formalities/documentation as required in the above table have been 
fulfilled.

Name: Noor Moi lAD Khattak

Signature: 
Dated: ’ 09/08/2021



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

SERVICE APPEAL NO. /2021

KAMAL MUHAMMAD V/S POLICE DEPTT:

INDEX

pS;Nf RMdocu M Ehif^P-. BannexuSBiSg
1 Memo of appeal 1-3

2 Affidavit 4

3 Service book A £
4 FIR B

j

Impugned order dt: 11-12- 

.2010 '5 C
£

6 Judgment dt: 20-05-2021 D

7 Release order dt: 25-05-2021 E

8 Departmental appeal ■F

Appellate order dt: 22-01-9 G2021
13 Wakalat Nama Bli

Dated: 09-08-2021

APPELLANT

Through:
NOOR MOHAMMAD KHATTAK 

ADVOCATE
• PLATE NO. (/a, 2"“ FLOOR,

JUMA KHAN PLAZA, NEAR FATA SECRETARIAT, 
WARSAK ROAD, PESHAWAR

0345-9383141



-c BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

*^hyhor Pakhtiikhw* 
vfeo IVibunSr*'70-71^ /2021APPEAL NO.

Diary

Mr. Kamal Muhammad, Ex-Head Constable, 
Police Lines, District Dir Upper.

Datca

APPELLANT

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa, 
Peshawar.
Regional Police Officer, Malakand Region at Saidu Sharif 
Swat.
District Police Officer, District Dir Upper.

1-

2-

3-
RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER^
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 11.12.2010
WHEREBY THE APPELLANT HAS BEEN DISMISSED
FROM SERVICE AND AGAINST THE APPELLATE ORDER
DATED 29-7,2021 WHEREBY DEPARTMENTAL APPEAL
OF THE APPELLANT HAS BEEN REGRETTED ON NO
GOOD GROUNDS

PRAYER:
That on acceptance of this appeal the impugned order
dated 11-12,2010 & Appellate 29-7-2021 mav very
kindly be set aside and the appelSant mav kindly be
reinstated into service with all back benefits. Any other
remedy which this august Tribunal deems fit that mav

be awarded in favor of the appellant,

’ ' R/SHWETH:
ON FACTS:

That appellant is the employee of the respondent 
■ Department and was appointed as Constable vide order 

• ^-^^^(jated 4.7.1991 after fulfilling all the codal formalities 

required for the post and started performing his duty with 

full zeal & zest. Copy of the relevant page of the service 

Book/missal is attached as annexure ..................;.............A.

1.

«ncl filed.

That during service the appellant was promoted to the Rank 

of Head Constable. That appellant while performing his duty 

as head constable in the respondent Department an FIR was 

lodged against the appellant under section 302/324/148/149 
PTC vide dated 10.9.2010. Copy of the FIR is attached as 

annexure

2.

B-



3. That due the ibid reason the appellant ahy;pntpd himgplf 
from_^^and as such the respondents inspite'orknowina 

f^factthat_ap.p.ellant has been charged in the criminal case 

has straight away issued the impugned order dated 
11.12.2010 whereby the appellant has been disn^sed fro^ 

service w.e.f. the date of absence. Copy of the impugned 
T3TdHnTalTactTedlis~annexure C.

4. That vjde__iudgment dated. 20.5.2021 the . Hopourahle, 
Peshawar High Court honorably acguitted the appellant from 

theTriniinal charge and as such the appellant was released 
from 'jairvidedated 25.5.2021, That after acguittal the _ 
appellant visited the concerned" Quarter foTarrivirBuF;he 

respondent No.3 handed over the~impugned~order to the 

appellant. Copies of the judgment, release order are 
attached as annexure D & E.

5. That the appellant feeling aggrieved from the impugned 

order dated 11.12.2010 Tifed-Departmental Apppal hui- t-hP
__ was rejected by respondent No.2 without ac;c;iqninff

any cogent reason vide appellate order datedr29.7.2021. 
'Copy of loe^ment Appe*ai~&~Appellate order dated
^■F.>2021 is attached as annexure

' ..............

That appellant feeling highly aggrieved by the order dated 

11.12.2010 and having no other remedy filed the instant 
appeal on the following grounds amongst the others! ^ '

same

F &G.

6.

GROUNDS:

A- That impugned order dated 11.12.2010 and 29-0-2021 
issued by the respondents are ag'ainst theliwTTacfsThormi 
of natural justice and materials on the record hence not 
tenable and liable to be set aside.

B- That appellant has not been treated by the respondent 
Depar^ent in accordancelividTTaw andTul^~orrtlTFsul3iecC 

nofe9“above and as such the respondenK"v1olated Article 4 

and 25 of the Constitution of Islamic Republic of Pakistan 
1973.

C- That the respondents acted in arbitrary and malafide 
while
11.12.2010 and thereafter passing the appellate order dated 
29-07-2021.

__________________ manner
issuing the impugned Dismissal ~order datecl’

D- That, the treatment meted out to the appellant clearly based 

on discrimination and malafide and as such the respondents 
violated the Principle Of Natural Justice.



. r

3.
.) E- That no charge sheet and statement of allogatinn has been 

issuecTtoThe appellant prior to the IssuanceoTtFiFrrfibTigned 

order dated 11.12.2010.

F- That neither shbw cause notice nor chance of personal 
hearingnTaTbeen given by the respondents to appefia^nt 
before issuing the impugned orders datedTTTZ.ZOlO and 

29-07-2021.

That no regular i.ag.ui,tyj3as_bgg^tixo.nducted-in the matter of 
the appellant which is as p'eTSu^eme CouTt Judgments is 

necessary in punitive actions against the Civil Servants.

H- That even otherwise the penalty imposed upon the appellant 
is very harsh by Oismissinq the appellant from service wRicFT 
does not commensurate with the facts and-circumsfaficerof 
the case of the, appellant which is not maintainablelrrth^ 
eye of law.

That the appellant had more than 19 years of service at his 

credit. During his entire service, the appellant 
earlier been charge sheeted for dereliction of duties. The 

penalty is therefore very harsh and liable to be set aside 
this.ground also.

That appellant seeks permission to advance other grounds 

and proofs.at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 
appellant may very graciously be accepted as prayed for, 
please.

Dated: 06-08-2021

,G-

I-
was never

on

J-

APPELLANT

KAMAL MUHAMMAD
Through:

NOOR MOHAJ^AD KHATTAK

&

kamrai\/khan

ADVOCATES,
High Court, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

KAMAL MUHAMMAD VS POLICE DEPTT:

AFFIDAVIT

Stated on oath that the contents of the accompanying service 

appeal are correct to best of my knowledge and belief and nothing 

has been concealed from this Honorable Service Tribunal.

TD

CERTIFICATE:
Certify that no earlier service appeal has been filed 

by the appellant In the instant matter before this Honorable Service 
Tribunal.

CE •ATIQN

/



i

2

V {continnU-)6. APPOINrUBMTS,-PB^OTIONS, BXDOCTIORS, DISCHASCSf-, ETC. '^ KACTER ROLL OF
T

r ■ 59 4I 2
1
:v;.

- App^jinted, promoted, 
ri^jisnded, reduced 

di'charged, 
ditfmised. resigned 

fiT died

* ■

Fall Signature of Superintendent 
of Police

; No. of 
District 

•I Order

DateTo what grade and pajr 
Appointed, promoted 

or reduced
s

11I iUl-S Wt-sj I/
K

. t
t

I

!

C^-
I

%e) t ^5
.Isili^.M.'W.e.f. 1.12,19

*.8

,.9/7,( 78.;
s

y • I
•t

-U3'i> P.M.w.e.f.^l2.t9-^"; V/ 

^/SJWDlf.

«•«» lU'Tiii^r ti-i'jjf.

v/ !Rs ^e.P.La r-*ri t-. t -:•
Rs

\

\
»■'%\

■ t ‘

'4t-'/iis
A<»r\'r'r*'

i

t

'l/.
:■■■.

' *

I7. TBANSPERS BEYQND THB DISTRICT- .-r:

-1
• 4T 3s :•>

-■ -i.9mm^\ -

» ^ It m/ To 1 /*r“» ' Aothority for transfer*/ f* S)
•. V r

v4lt nalft yis/r- ■ ■/ ■’* ■■

WgS.'.'V T —

tjiriy ...

. r«

,: . 'Mi

. 1; \ . .f /Date From*

AM/3i££i • ■">

: t
■4

. , s .Ci
; .-:I

/I:.-:s
'--H

District police 
— UpP‘^'^ "

•. '--it
Oir r.:'

/2/r7 /r2/'l .-J' •
.. ■•'^*e ■

' '--• 'mM.
■ -v ■•'.•,

4,,

• ■ ‘it -•■<'. •

•' >l
. ■

•H\



I ■ >?:a«
. , -J’-

:':ii:. ■m''Y'>r

'v -■^KCvk-
I

/? Ai^^yMb ^ 8 r-
\fhYt' y;

h V /' - •
■ 'Yh\

\
6im

.M'j

J mm r-■.;
If[:

iY' M;f f
" ■ "- ■ ■ ■■■-.. "J '. "v '.

O'0 ‘v

iiTy
__________^____________ ^y—,

^■^^.:rCY..(y/^- k e>^/g
'§0^^^(Jk^44^K Y^/Aom

1 Wm1

77o 1^
*i:^j»Aj6lii-liS^/',('t ^■1 m

a1
j..^i# ,

'M«siE^» >C// a a
5••\J ' *'^..•”i. X

uAYd'cZ't^ ' '

- 4> o^OtY^C ^^ ?-^y-J'^.
ifymm 111 maYy..ymm.7^0^.fy'y'fmj'1'yyjr.,^'''i^/^Y/_^/, z-m'.

j

'%

II I'
\im ■ :'■- 
•’' vI 7BT?re as f'Y- ^’«.

..■»I;a^" : >m**
■fy YA j

V
yr

!>!>*•- .

i

hkm.
w •; ,

MJ i1*? F-^..5^^

fr... .'•' V :rf^^?'.!■

■ i-^iiife Sfc'i'"

l;.'^
y;

Ui I
C i

'!.or

y

t

■f' My'X'^s/ fi< ' if

to

y r

jM.



.jJ

j-j.o

1

f

I
VW// n ^ • ^

J j"' ^
>■

^>\i J..J>
-

/>?t

■O'yI/.•
.*♦

U'k
I ■ fi ;

■ '■-■v(3 .:;"'<s3iE'^I>A
\

5-v ^

vl:^ w
f/. O

- - -ji-;;^,-

--L.S ■'..

' **, '

■"iil*X• ->'v. . *.,-i V-\'-
A-sj.-j■ %

-o‘•V.
' • u

■ - . - V j, *, ^■l- L,

■O ■-"■,t. ■-.‘'^^.,0 ti X . ;

•. • ;'\ •*.■s'

■

•; >•
''*- ■'

-•?

A.-i-yo *.,>'-,»V.

'•• '^' .j ’\ **
• .j '•i

L. I ^y
•J t

:y c;^■“•l-

*,* •c*
% nJ’•••. •

».*t »;
■- V>-:•\ ** \c-.- _ \•' r••••'., -■j'< ^ \. V.V'
\ ly\

A '
•K, ‘'•' s

.*.
tV^v,¥--- ■<-t

^ .j'■■ . -ji--', 1
..I ») i.• ••N .>

■

>"' .'m S-S^ . \
■■■ \j.. .• S,

■■ •

if- I
S

. 1 •

»■■'■ • ;/‘'.W;>' .-'i-v§.- ..-.' •'
•y •.

■ w...V. 1 •'. r
■' 'r.

• \ »* •■; .X\ *-. r?&

irfe- ■• •1 • , tj*/-
'* V ‘ -•‘Xs^^ 

•: •'?
;. •

; \

-‘. ■ , " . .•'■-■.■■ • • • . ■ ^ ^ ^ 

'. '■‘te-.: . >' •■• -'. ' ■‘.^L-cXijy^:,; ■
? -^, i • •■--

; ■<.. ^li r-
1.

• --.
i;;

b‘ ' .'



%

P\t~/^iexo '(t
. .1

V

\
/r ;ORDER.T

h‘

HC Kamal Muhammad No. 37 while posted as OHC-Police Line . ' / 
Dir Upper absented himsejf with effect fiom 10.09 jOlO till to date with out anv 
leave or prior permission from the higl ups.^iiCli Ts^ross misc'onducl and' 
against the discipline of the force. • • .-

He was served with charge Sheet and sumiuary of allegation-vide 
tiiis office Endst: No 24/E13, Dated 14:09.2010; Aii enquiry '.committee 
comprising Mr.. Fazal Wahid Khan DSP/Invesvigation Dir Upper and Mr. 
Muamber Khan SHO PS Dir was constituted to enquire'.info.'the matter.. '. 
However the defaulter HC did'not appear before the said .conunittee .for'■ 
recording his statement up till now. He is absenl/from his law full duty for 
period of 2 months 27 days till' now. He was served with Final.Shovv Cause 
Notice vicfe this office Letter No. 24 Dated 23.11.2010. It is-evident from-Fihal ■ 
Show Cause Notice and local verification that there is no hope that he'will be 
presented him self in near fuUire. As the enquiry committee’recommended him 
for major punishment i.e Dismissal from service. . . '

ft
ft

U

!• ;
T

• M
i a -

U:'
w:
I

A f|

■i-

I Due to his long absence with out leave are permeation and 
recommendation of enquiry committee, he is hereby DISMISSED'from service 
under section 3 (a) (b).of the K.P.K removal from Service (.Special Power)'. 
Ordinance 2000, from the date of his absence, the Kit / other uniform articles 
shall immediately be deposited from'him in the District Godpwn. ' . .. :

Order announced.
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1

District Police. Officer, 
Dir Upper

• IF •

OB No._i4l^_ 

Dated. /// /2 * 2010.
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BEFORE THE PESHAWAR HIGH COURT. MINGORA 

BENCH/DARUL QAZA AT ^WAT

Cr.A

Kamal Muhammad S/o Zardol Muhammad R/o Sra Shah, Darora, 
Tehsil & District Dir Upper (Appellant)

VERSUS
1. The State through Additional Advocate General Peshawar High 

Court Mingora Bench Swat.

2, Ubaid Ullah S/O Dilawar Khan R/O Shaldara Darora, Tehsil & 

District Dir Upper
0

(Respondents)
i \
7 .i■ tT

A'

GROUNDS OF APPEAL:

/•
1) That the evidence of prosecution has twice been 

disbelieved,' as co-accused to whom same role was 

attributed were acquitted of the charges leveled 

against them vide order dated 28.09.2012 and dated 

10.03.17.

Peshawar Hi* I Banch 2) Co-dccuscd of the case have already been acquitted

on the same set of evidence, which must noi oe even 

considered against fhe appellant.

3] That acquittal of co-accused suggest that the evidence 

FlLEiS^ODAY prosecution is not believable and trustworthy,

therefore, the benefit of same should have been 

extended to the appellant: ■■n4\0CT 2019

Additional Registrar 4) That neither weapon of oftence has been recovered 

from the appellant nor any pointation has been made 

by appellant

Page 2
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JUDGMENT SHEET 
IN THE PESHAWAI’ HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
{Judicial Department)

Cr.ANo.444-M/2019
WHhM.RNo.n-M/2ni9

Kamal Muhammad s/o Zardol Muhammad r/o Sra Shah, 
Darora, Tehsil <fi District Dir Upper,

(AppelliiUt)mm-
Versus

y i

The State and anotheri
\ s ;\ (Respondents)

Present; Mr. Sher Muhammad Khan and
Malak Aurangzeb, Advocates for the Appellant.

Mr. Razauddin Khan, A.A.G for the State.

Mr. Ihsanullah and Muhammad Nabi, 
Advocates for the Respondent/ Complainant.

Date of hearing: .20.05.2021

JUDGMENT

ISHTIAQ IBRAHIM, J,~ Through this criminal

appeal, appellant Kamal Muhammad has challenged

judgment dated 30.09.2019 rendered by the learned

Additional Sessions Judge, Dir Upper, in case F.I.R

No.279 dated 09.10.2010 registered unde.'
/OTESTED

sections 302/324/109/.148/149 P.P.C at PoliceEx ner
Peshawar Hicj/i Covirt, Bench 
Mingora Dar-ul-Qaza, Swat.

Station Gandigar, District Dir Upper, whereby

he was convicted and sentenced u/s;

1. 302 (b) PPC to..iieath as Ta’zir, with a 
fine of Rs.50,000/>. He was also directed 
to pay compensation of Rs.500,000/- to 
the legal heirs of the deceased within the 
meanings of section 544-A Cr.P.C; and

I linN'hl.K.MH. JIISTICK ISIITIAO IHHAHI.M
iiox'nL.r. .M H. JUSTICE wioah aiimai>

SibzAli' 1



2. 324 P.P.C to ten (10)
. imprisonment with a.fine of Rs.50,000/- 

or in default to undergo 03 months S.I.
The benefit of section 382-B Cr.P.C was 
extended to the appellant.

years

On 10.09.2010 at 17:002. hours,

complainant Ubaid Ullah (PW-10) at the spot i.e. his 

bhaitak/Jmjra made a report before Zafar Khan (Rtd) 

Inspector (PW-5) to the effect that they had a dispute 

over a barren land with their neighbours Muhammad

Zeb etc, regarding which, a case was already 

pending before the Court. On the eventful day, a bit

prior to the occurrence, an,, altercation had taken

place between the parties, though that matter was

soon pacified by the elders and parties had gone to

their respective houses, however, in the meantime at

3 6:45 hours, the present appellant Muhammad

Kamal alongwith Muhammad Zeb, Said Zeb,

Muhtaram Zeb, Awal Zeb, Meher Zeb, Haider Khan

and Mukhtiar Khan (acquitted co-accused) came
P eshawar HigK Court Bench
Mmgora Dar-ul-Qa^a.

duly armed to the spot hujra and started firing at tlie

complainant-party, as a result of which, Alam Zada,

Jan Zada and Yousaf hit and died on the spot while

Noor Jamal, Fida Muhammad Khan, Naseeb Zada

and Sabz Ali Khan sustained firearm injures.

Besides the injured persons and complainant (PW-

Ali’j »?OX'Ht.R MR. JUSTIfTi. ISlfHAH I^^RAll^^^
noywLKMR-JtiSTTrr.NviOAB aiimad

ri)»)

vi-■

k:y.-
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10), the occurrence was also stated to be witnessed 

by PWs Rabat Shah, Hanif Muhammad (PW-12) 

and Ikhtiar Khan. This report of the complainant 

was taken down in shape df mwasila Ex.PA/1 

the basis whereof, the F.LR Ex.PA was registered
i

against the above named eight accused.

, OH

fCu

The injury sheets of the injured persons 

and deceased were prepared. Inquest report? of the 

deceased were also prepared. The dead bodies of

3.
K- i\ /

f

.'i;-

deceased Alam Zada, Jan Zada and Yousaf were

examined by Dr. Zahid Khan (PW-7) in the hospital. 

Later on, injured persons namely Noor Jamal, Fida

Muhammad and Sabz Ali Khan also succumbed to

their injuries. Accordingly, their inquest reports

were prepared and their dead bodies were also

examined by the doctor. Injured Sharif Ahmad was

// medically examined by the doctor (PW-7) vide
MTESTED
ExMin medico-legal report Ex.PW7/8. Investigating Officer

Peshawar Bench
Mingora Dar-ul-Qaza, Swat.

Fazal Rabi Khan Inspector (PW-13) prepared site

plan Ex.PB at the instance of the eyewitnesses.

During spot inspection, he took into possession

blood stained earth from the place of deceased as

well as injured persons vide recovery memos Ex.PC

and Ex.PC/I. He also took into possession 11

ICQX'm.E MR. JIISnCE FSHnAO IIIHAHIMStbzAli* (Dll)
tlQN'fllJ-: MR-JUSTICE WrOAH AHMaH
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empties of 7.62 from the'place of the 

appellant through recovery memo Ex.PC/2. He also 

recorded statements of the PWs and prepared the 

lists of legal heirs of the deceased. During the 

of investigation, on 15.09.2010, the complainant 

(PW-IO) recorded his supplementary statement u/s 

164 Cr.P.C before the ' concerned Judicial

present

course

;;;

Magistrate, wherein he also charged acquitted co­

accused Said Afzal and Ghulam Muhammad for the

commission of offence. Since, accused Ghulam 

Muhammad was charged for commanding the co­

accused for commission of the offence, therefore, 

section 109 P.P.C was also inserted in record of the

case through memo Ex.PW4/l. As some of the

accused including the present appellant/convict were

absconding, therefore, I.O (PW-13) applied to the

concerned Court for issuance of proclamation u/s 87

Cr.P.C and warrants u/s 204 Cr.P.C against them
Peshawar Hi^ ^urt Bench 
Mingora Swat. through applications Ex.PF and Ex.PF/1, which

were accordingly issued.

Initially, three co-accused namely Said

Zeb, Saif Afeal and GhuHm Muhammad were

arrested. Challan against them for trial and against

the absconding co-accused including the present

tinvm.g Mil JiiSTirr isiitiao ibkaium
iinN’Rij; MR. jirsTirF^noAR AitMAi)

StbKAli*! (UU)
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appellant was submitted for proceedings u/s 512 

Cr.P.C. On conclusion of the trial, the above named 

arrested co-accused were acquitted by the then 

learned trial Court while the present appellant 

alongwith co-accused were declared proclaimed 

offenders vide judgment dated 28.09.2012. Said 

judgment to the extent of acquittal of co-accused has 

also been challenged by the complainant-party 

through connected Criminal Appeals No.201-

M/20] 2 and No.67-M/202I before this Court.

Thereafter, co-accused /proclaimed

offenders namely Mukhtiar and Muhammad Zeb

were also arrested in the case and on completion of

their investigation, supplementary challans were

submitted against them. On conclusion of their trial,

they too were acquitted by the then learned trial

Court through judgment dated 10.03.2017, where-

against tlie complainant-party has also preferred the
Peshavyar Court Bench 
Mingora Dar-ul-Qaiia, Swat. connected Cr.A I30-M/20IJ before this Court.

On 11.05.2017, the present appellant

surrendered before the police and thus he was

arrested vide his card of arrest Ex.PW3/l. His three

days police custody was obtained by the 1.0 from 

the concerned Court, during which, he was

StbtAli'l iin.vm.K MB. jiifnCE isimAfi iHRAii’iist
»n\"ni.r. mr. Jii.^rv. wioab ahmao

(l»D)
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interrogated and on expiry whereof, he 

produced before the learned Judicial Magistrate for 

recording his confessional statement but on his

was

refusal he was sent to judicial lockup, 

completion of investigation, supplementary challan 

(EX.PW3/4) was submitted against the appellant 

before the learned trial Court. After the compliance 

of the provision of section 265-C Cr.P.C, 

09.08.2017, the appellant was charge sheeted, to 

which, he did not plead guilty and claimed trial. In

On

order to substantiate its allegations against the

present appellant, the prosecution produced and

examined as many as 13 witnesses followed by the

statement of accused u/s 342 Cr.P.C, wherein he

neither wished to be examined on oath nor desired to

produce evidence in defence.

On conclusion of trial,: the learned trial4.

f'Vciv-awpr Hidh (^art Be'-K.h 
Mingora Dafuj/Qaiis, Sw^-. ,

Court convicted and sentenced the appellant in the

aforesaid manner vide its judgment dated

30.09.2019, hence, this criminal appeal.

Arguments heard and record of the case5.

perused with valuable assistance of learned counsel

for the parties and learned Additional A.G

representing the State.

HON’nLKMR. Jiignr>: isirriAO iiiraiumSibzAli'l (DO)
IIOS‘nl,f.MR. JltSTlCK WIOAIt AltMAl>
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6. The case of prosecution against the 

appellant is that he alongwith the acquitted and dead 

co-accused, at the instance of acquitted co-accused 

Ghulam Muhammad, have done to death six persons 

besides ineffectively attempting at the lives of the

PWs as well as causing injuries to PWs Naseeb Zada
* ‘

and Sharif Ahmad through firing. However, it is 

evident from the record that eight accused including
V,

\ /

the present appellant were directly nominated by the 

complainant (PW-10) for commission of the offence

in his initial report Ex.PA/1 while acquitted co­

accused (Said Afzal and Ghulam Muhammad) were

subsequently nominated by the complainant (PW-

10) in his supplementary statement u/s 164 Cr.P.C

on 15.09.2010, after 05 days of the' occurrence,

wherein acquitted co-accused Said Afzal was

attributed the role of firing while other acquitted co­

accused Ghulam Muhammad was ascribed the role
PeG‘^awar Hif^Court Bench 
Mir.gora Dar-ui-Q;:'.:?, that he has instigated co-accused to fire at the

complainant-party. The alleged eyewitnesses i.e.

complainant (PW-10) and Hanif Muhammad (PW- 

12) did not sustain any injury in the incident. Name 

of injured Sharif Ahmad (PW-11) was also not 

mentioned by the complainant/eyewitness (PW-10)

Slbt Ali'l HOVHI.E MB. JUSTICE ISimAfi IRHAHfM
»ON'RI.E MR. .lltSTiCr WlOAR AIIMAT)

(Dil)'
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in the initial report {murgsila Ex.PA/1) in spite of 

the fact that on the same day, he was medically 

examined by Dr. Zahid Khan (PW-7) for sustaining 

two firearm injuries on his buttock. In the site plan 

Ex.PB, presence of the present appellant has been 

shown at point No.lO, which is a place outside the 

spot bhaitak of the complainant alongside its 

window but during his cross examination, the 

complainant (PW-10) states that said point No.lO is 

situated inside the spot bhaitak/hujra. However,

'•:

\

eyewitness Hanif. Muhammad (PW-12) in' his

examination-in-chief specifically states that;

L/

The injured Sharif Ahmad (PW-11)

states that at the relevant time the complainant was

present outside in the veranda of the hvjra and none
AHESTEa

of the witnesses were outside the boundary wall of
Peshawar Hioti Gourt Bench 
Mincora Da.rbr~Q,aza, Swat.

the spot hujra. The I.O (PW-13) confirms that the aii

witnesses, deceased and injured persons have been

shown inside the courtyard of the spot hujra except

point No.lO, which is assigned to the present

appellant. As per the . site plan Ex.PB, the

complainant (PW-10) has been shown at point No.],

SibzAli'l »QN’'BH:MR.JtlSnfT t-SirriAO IBKAttlM{Oil)
hOX'hi.r mb. jiisTirr wtOAw ahmad

3
I
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which is rooftop of his house whereas the 

eyewitness Hanif Muhammad (PW-12) has been 

shown at point No.] 8, which is next to point No.l, at 

a distance of one space, on its westei-n side 

rooftop. In fi'ont of the said point No. 10 (place of 

presence of the present appellant), on its western 

side there are a veranda, two rooms and a boundary 

wall of the spot hujra and then points No.i & 18 

(rooftop of the house of complainant) assigned to the 

complainant (PW-IO) and the eyewitness (PW-12) 

are located. Injured Sharif Ahmad (PW-11) who is 

brother of .the complainant (PW-dO) during his 

cross-examination admits that;

on same

•,v
s

■: t
i,
4: ..

i

\
X.

While the eyewitness (PW-12) admits

that:

jXi Zl wiy Jl?. jjjjt JV I/'Peshawar Hi^h^curt Bench 
Mingora Da^^-Qaza, Sv.?at.

For the sake of arguments, as stated by
;

the complainant (PW-10), even if ,we assume for a

while that the roof of the house where the

eyewitnesses (PW-10 & PW-12) were present at the

relevant time, was below the level of the spot

SabzAli*] H0N’nLi:MR. ju.'rricE i.sitTiAO idraiiim
HOX’tll.R MR- jrtSTTO: WrOAH AltiMAH

(nn)
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bhaitak then too keeping in view the location of the

window of the spot bhaitak at northern side of the

presence of the eyewitnesses at a distance of about

23 paces that too behind the constructions admitted

by the PWs, the visibility of the present appellant 

allegedly firing at the deceased and injured by the 

eyewitnesses is impossible. The eyewitnesses could 

not offer any plausible and confirmatory explanation 

during their testimonies to convince the Court qua 

the alleged presence as well as role of the present

A

1';;

appellant in commission of the offence.

Adverting to the testimony of injured 

Sharif Ahmad (PW-11). He has been shown at point 

No.3, in front of the window inside spot bhaitak

where he and deceased Noor Jamal were allegedly

fired at by present appellant from point No. 10, but

during his testimony, this injured/witness does not/]
ATT.ESTES

know about the point No.10 (the presence of the
Peshawar Hi^lyCcurt Bench 
Mingora Da?^i-Qa:ca, Sv,?nt. appellant). PW-11 'States that his brother

complainant has initially stated nothing to the police

regarding sustaining injuries by him during the

incident. He adds that due to number of the injure;’ 

persons in the incident, the complainant has omitted

his name whereas he admits to have been shifted to

iinwni.t: mb. jiiSTirK tsimAO ihhahim

HOX'DI.K MW-Jllimrt! WIOAR AHMAD
Sab> AU' (DO)
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the hospital soon after the occuitence. He further

states to have given statement against the accused

after 22, days of the occurrence. However, the

complainant (PW-IO) during his cross-examination 

states to have mentioned the name of injured PW 

Sharif Ahmad in his initial report but the report 

negates such assertion of the complainant. The scrib

4 of murasila (Ex.PA/1) admits that at the time of. sV

reporting the matter, the complainant (PW-10) has

not mentioned the name of injured Sharif Ahmad

before him. Said late disclosure of the injuries

allegedly sustained by PW-11 in the incident has not

been successfully explained by the prosecution

nowhere on the record. Although, injured Sharif

Ahmad (PW-11) states that signs of firing were

present in spot hujra'huX admits to have not shown 

any of such signs to the police. He also does not

know as to whether the complainant (PW-10) has

Peshawar High^urt Bench 
Mingora Ds/ij^Qaza, 5;wat. shown any such signs to the police or not. Injured 

(PW-11) denies the presence of the complainant 

(PW-10) on the rooftop by stating that he was 

present in veranda of the hujra. He could not specify 

the location of each accused on- the, spot at the

relevant time and states that same has been

nns-nt.K MR. JiiSTtcl'; i.sim.\o ibhaiiim
linX-HLKMn JIlffnrHWinAR AHMAD

(l»B)Snb7.Ali*|
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appellant is not believable in absence of any 

unimpeachable evidence. The late disclosure of the

above referred important events of the occurrence by 

the prosecution such as ascribing the specific role of 

firing to the appellant upon injured and deceased 

Noor Jamal, mentioning of name .of injured Sharif 

Ahmad (PW-11), certain deviations of PWs from

---- -

>:

iV. their earlier statements given in the trials of the
s. *•.; V. y

/
acquitted co-accused and contradictions amongst the 

statements of . the PWs qua exact point of the

presence of injured Sharif Ahmad (PW-11) inside 

the spot hujra at the relevant time appear to be

dishonest improvements making their entire

testimony doubtful on the well-known principle of

criminal jurisprudence that improvements once are

found unjustified, deliberate and dishonest in

testimony of a witness, the same would cast serious

- STE^'ED
Exfeml/er

Peshawai- HigyCourt Banch 
Minsora Dar^l-Qsiia, Swat.

doubts upon the veracity of such witness. In this

respect, reliance is placed on the case of 'Akhtar AH

and others Vs. The State ’ (2008 SCMR 6), wherein

the apex Court has held that;

“When a witness improves his version 
to strengthen the prosecution case, his. 
improved statement subsequently made 
cannot be relied upon as the witness has 
improved his statement dishonestly, 
therefore, his credibility becomes 
doubtful on the well-known principle of

SibiAl!*! iinv'Di.F MR. jiisnrt: ishtiao iiihaiiim
iinx’ni.r MB-JUsnCK wiOAH a»m.\d

(OB)

1.
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4.' .it criminal jurisprudence 
improvements once found deliberate and 
dishonest cast serious doubt on the

that

veracity of such witness.”

In view of the testimonies of PWs, it is 

crystal clear that the occurrence has not taken place 

in the alleged mode and manner rather it appears that 

real facts have been concealed by the prosecution.
i •

Record is also mute regarding any ill 

will of present appellant with the complainant-party. 

In response to a question put by the defence to the

9.
A

complainant (PW-IO), he has replied that although

with acquitted co-accused Ghulam Muhammad and

the present appellant, he had no direct motive blit the

appellant being close relative of acquitted co­

accused Muhammad Zeb etc with whom the

complainant was having motive and for sake of that

relation, the appellant has participated in the

incident. However, as held above, his participation

AHESTED/ in the crime with alleged role could not be
Exarnin^

Peshawar High Gturt Bench 
Mingora Dar-i^Qaza, Swat.' established by the prosecution through any

believable source. PWs have also admitted that the

appellant was sersring in police department and he

was- residing in a- separate village. Moreso, the

prosecution could not bring any credible

circumstantial evidence on record qua involvement

IION'BLKMR. JIISTtrt! ISlITtAO inRAHIM
IION-IU.KMR JMSTlCr.WlOAW AHMAD

(DD)SebrAli'l
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of the appellant' in the offence. So, in the 

circumstances, his false implication in the case on

the basis of the mala fide in order to avoid-his any 

legal guidance to the co-accused in the matter could

not be ruled out. It is pertinent to highlight here that

amongst all 10 .accused, most of them belong to one

and same family besides some were very prominent 

figures of the family while some accused including

o

(\
{ :\

the present appellant were serving in police

department, therefore, in such circumstances, the

exaggeration on part of the prosecution for false

implication of innocents persons by throwing a wide

net cannot be ruled out. In this regard, reliance is

placed on the case of Khalil-ur-Rehman and

another Vs. The State and another^ (2019 YLR

2553, Peshawar), wherein it has been held that;j •

“The true mode and manner of the occurrence 
appears to have been suppressed. The charge 
appears to have been exaggerated and the net 
has been thrown wide by implicating five 
persons without assigning any specific role to 
any of them, possibility of false implication 
could not be ruled out. In this respect reliance is 
placed upon the judgment of Hon'ble Supreme 
Court rendered in Sohni's case (PLD 1965 
Supreme Court 111), wherein it was held that;

"Furthermore, according to Doctor 
Muhammad Yamin Khan out of the 9 
injuries found one Maulo deceased 2 were 
contused wounds, 1 incised wound, J was 
abrasion and the rest were contusions. 
Death was due to the shock and 
compression of brain caused by blood clots 
due to fracture of skull which was caused 
by injuries Nos. 1 and 2 that were found on

/7
ISTESTED

Exarhinof
Peshawar Hi^h C^urt ^cnch 
Mingora DarLdvQa;:a, Svwmu.

hov^.i.t: fttH jictict; is»tiao inRAitiM
iro,N-Hi.K MR. JiiSTrrr wioas aiimab

(DH)Sib7.Al>*:
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the deceased. Most of the remaining
injuries were on the leg of the deceased. In 
view of the number and nature of njuries 
one may legitimately ask whether this could 
possibly have been the result of assault by 6 
accused persons or that they could have' 
been easily caused by two or three persons. 
Viewing all the circumstances we are 
satisfied that the High Court was right in 
insisting on some corroboration of the 
evidence of the eye-witnesses connecting 
the accused with the crime. As such 
corroboration was lacking, the High Couri 
was justified in giving the benefit of doubt 
to the accused persons."

The overall prosecution evidence would

give an obvious inference that the Iprosecution has
i

badly failed to prove its case against the accused

beyond reasonable doubt in the alleged mode and 

manner. It is a cardinal principle criminal justice that

the benefit of even a slight doubt is to be extended in

favour of the accused. In this regard reliance is

placed on the case of ’’Fazal Muhammad Vs. Zia ul

Hag and another’ [2016 PCr.LJ Note 30

(Peshawar)], wherein it has been held by this Court

that;

% ^
“Prosecution was bound to prove its case 
beyond any reasonable shadow of doubt; if 
any reasonable doubt would arise in the 
prosecution case, benefit of the same must 
be extended to accused, not as a grace or 
concession, but as a matter of right. Better 
to acquit hundred culprits, than convicting 
one innocent soul. Acquitting by error, 
would be better than conviction by error.”

Poshawnr Higytcurt Banch 
Mingora

The medical evidence brought by the10.

prosecution through doctors (PW-6 & PW-7) though

noynLf:;MR. justict isiitiao inmniM(DB)Sibz a;!'I
ItnN'ni.K MR. JTCTirr wiqab ai?mai>
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establishes uhhtoral death of the deceased and 

sustaining firearm injuries by'the PWs, however, in 

absence of essential corroboration, the present 

appellant could not be held responsible for 

commission of the offence.

11. In view of the aforesaid contradictions

and infirmities in the prosecution evidence, 

of the firm opinion that the prime prosecution 

witnesses were unable to give testimony in line with 

the prosecution version. Moreso,; owing to the 

aforesaid strong grounds, false implication of the

we aro

. /

appellant could not be excluded. Even in view of the

above contradictory testimonies of the PWs against 

the prosecution version particularly the site plan

Ex.PB, the alleged role of the appellant is not

established on the record through any reliable and

independent source.
/

It would also carry importance to12.
EKVrdiW-

P&shaV'iE!’ fjprich
Mingora

highlight here that nine accused; including the

present appellant were given the same role of

genera] firing at the deceased and injured PWs.- The

specific role ascribed to the appellant in the site plan

Ex.PB could not be established by the prosecution.

Earlier two sets of accused have already been

SnbzAIi*! tlO.Vm.KMR. JIISTICT tSUTIAQ tnHAIUM(DD)
itoN'nLKMR. Jii5;nci:wio,\B aiimad

IV.-
'•'*1 .
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acquitted by the then learned trial Courts through

judgments dated 28.09.2012 and 10.03,2017. One

set was consisting upon three co-accused namely 

Said Zebj Saif Afzal and Ghulam Muhammad were

arrested whereas the other was consisting upon co­

accused namely Mukhtiar and Muhammad Zeb.

Except acquitted co-accused Ghulam Muhammad,\

all acquitted co-accused have been assigned same
. I j role of firing. During earlier trials of the acquitted;/■

co-accused, almost same set of evidence has been

produced by the prosecution, which was twice

disbelieved by the learned trial Courts. Moreso, 

during trial of the present appellant the Investigating 

Officer (PW-4) who had conducted investigation in

the case before arrest of the appellant states that:

Nothing new or any incriminating

Peshawcii- B.vich
'Minc;ora

evidence was brought on record during investigation

or trial of the present appellant to distinguish his role

from that of his already acquitted co-accused in the

case. Connected Criminal Appeals No.201-M/20I2,

130-M/2017 & 67-M/2021 filed by the complainant-

party against acquittal of the co-accused were

HON’tlLR MH. JllSTirr. t^imAO tRHAHIM
HQN'ni.KfttR. JIISTtrK WIOAR AitMAD

(DU)SibiAM'
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dismissed by this Court and the Said impugned

judgments dated 28.09.2012 & 10.03.2017 of the

learned trial Courts were maintained by us today 

vide our separate judgments in criminal appeals.

The said co-accused were extended the benefits of

doubt and in peculiar circumstances of the case to

term the present appellant as guilty of the offence,

the prosecution was required to produce a very-
:•

Strong and overwhelming evidence differentiating/
i

I

his role from that of the acquitted co-accused in such

an coherent manner, which could not falsify the

whole prosecution story/version, however, as a

natural phenomenon in particular facts and'

circumstances of the case, the prime prosecution 

witnesses were unable to give incriminating

testimonies against the present appellant. Brining of 

dishonest improvements by the PWs during

evidence is clearly their unnatural conduct.
AITE^0

cKct/vili'er 
^eshavvar HUfJcoyh Banch 

Swat.

Therefore, on strength of the available prosecution-

evidence, only conviction of the present appellant is

not sustainable. In this regard, reliance is placed on

the case of 'Muhammad PervCiiz Vs. The State and

other' fPLD 2019 Supreme Court 592), wherein

ittwni.K.MH jiisnrr.tSHTtAO ibrahim
iins-ni.rMR. jiistickwioah ahmao

fOO)Sohz Ali*|
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-M the august Supreme Court of Pakistan has observed

that;

“Reappraisal of evidence-—Accused and 
co-accused assigned similar role of 
strangling the deceased—Same set of 
evidence forming basis of acquittal of co- . 
accused but conviction of accused-—Held, 
that the evidence of prosecution qua the co­
accused was rejected by the Courts below 
and he was acquitted—Role assigned to the 
acquitted co-accused was inexorably 
intertwined- with the accused’s alleged 
participation in the crime, thus, it would be 
unsafe to. maintain the conviction of 
accused in such circumstances.”

Reliance can also be placed on a very 

recent judgment rendered by the august Supreme

Court of Pakistan in the case of 'Tariq Mehmood Vs.

The State ‘ (2021 SCMR 471), wherein it has been

.held that;

“Reappraisal of .evidence—Witness 
statements/ evidence disbelieved with 
respect to majority of the co-accused 
persons, relied upon by the High Court and 
Trial Court to convict the accused without 
any independent corroboration—Held, that 
fractional reliance to maintain solitary 
conviction of accused on the statements of • 
the witnesses disbelieved qua their own 
assailants was an option fraught with 
potential risk or error and as such 
inconsistent with the principle of safe 
administration of justice—Appeal was 
allowed and accused was acquitted of the 
charge.”

Dar-ui-Qc,..,. 3,,,,;.

Hence, the evidence recorded by the

■ prosecution witnesses during trial of the present

appellant, particularly establishing no’ potential

human error or omission on part of the prosecution,

llON'PLr MR. JtrSTlCR ISIITMO IBRAtllM(UO)Ali’l
ltOK'ni.KMH- Jll.gTICK WIQAK AHMA t>
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would require same treatment given to the acquitted 

co-accused. There are a lot of inconsistencies, 

contradictions and infirmities in the case of the

prosecution, however, we do not feel necessary to 

highlight same here as the aforementioned discussion

would be sufficient for just decision of the appeal in

hand.

13. No doubt, after the occurrence, the 

appellant has absconded for a considerable period, 

however, it is by now settled that mere absconsion is

not sufficient for holding an accused guilty unless 

the same is supported by the other trustworthy, 

unimpeachable and confidence inspiring evidence, 

which is missing here in this case. Therefore, 

mere absconsion, the appellant/accused cannot be

on

convicted. Wisdom in this regard is derived from the

case of 'Rohtas Khan Vs. The State’ ('2010 SCMR

655), wherein the august Supreme Court of Pakistan

has held that:
Bench

“Abscondence of accused, no doubt, is a 
relevant fact, but it can be used as a 
corroborative piece of evidence, which 
cannot be read in isolation but has to be 
read alongwith substantive piece of 
evidence."

For what has been discussed above, we14.

have reached to an inescapable conclusion that the

HOV'HLr MR. Jlt.STirK ISHTlAn mHAHIM
iiovilf.r ^^R. jiisncK wiqar aiimad

SibtAli*! (i>n»

r

\
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'
learned trial Court has not appreciated the'

prosecution evidence in its true perspective while

awarding conviction to the appellant and as such the

impugned judgment of the learned trial Court is not

maintainable. Resultantly, this appeal is allowed, the

impugned judgment dated 30.09.2019 of the learned

trial Court is set aside and the appellant is acquitted

of the charges. The Murder Reference No.ll-

M/2019 is answered in nesative, T\\^ appellant be

released forthwith from jail if not required in any

other case.

These are the reasons of our short order15.

of the even date.

Announced.
Dt: 20.05.2021

oU

WK

£>7
Date of Presentation of Appiicant-^-^j^-^--^<*^ 

Date of Completion of
No of Copies-—"*—..... ............................
Urgent Fee 
Fee Charged
Date of Delivery of Copies

IXEl--- P^nawir High Court MIngora/Dar-al-Qaza
^-87 ofOarooft-e^tlat OderISM

TfON-ni.E MR.JlISTTCK IfiH'nAO IHRAJtl.M
HON‘III.E MR-Jli«mCT. \VIOa’k AIIMAP

(DU)S«t>z Ali’
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No. 2.9,

CRIMINAL APWNiiliM^^

X%
V.

T

2021

Karrial Stal^ elic
FIR No. 279 Med’B^^2()^kt^^/S;3M^'324:/m/1^8:/149-^P^ PS Gandi jyar

SUPERmTENDENtai$fRlfitlfil»ER^ 

RtLEASEORDER

As per: ffiei^f;:20;05;202l oi-fc a;iigust Peshawar
High Coh^hStt^Gra^Serl2h/lteh§%al^^ appeal

No; 44tM/»tis 

aequitted^ of .of'-PS

^d. cc^viehoP. ahd." awarded - to the‘ Gandigar

accused/appdharitMs s^';-asidd^ copy of aforesaid :order is

attached.
You are/Hereby/ dlfecied tO 'set free the appellanf/convict 

l<j;imiiil Muhammad S/G Zardol Muhammad R/O Sra Shah 

Diirora, DlsIrK.’l Dir Lippar fOrthWllih I'roin l:h:e prison jTi-ovided 

dial he Is nofroqtiii^i'Kl ih ahy otter c

Given under my hand and the seai of the court this 25"'. of

May 2021.

I
SddMjdarffeessiods Judge-II 

'■T2&rUpp'er ■ ,
s*

;

i
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Worthy Regional Police Officer,
■7

Malakand Region At Swat.

Subject:

DEPARTMENTAL APPEAL AGAINST THE
ORDER DATED 01.12.2010. WHEREBY THE

APPELLANT WAS DISMISSED FROM

SERVICE AND SUCH DISMISSAL ORDER
WAS RECEIVED BY THE APPELLANT AFTER
ACQUITTAL FROM CRIME CASE BY THE

HONOURABLE PESHAWAR HIGH COURT

MINGORA BENCH DARUL QAZA AT SWAT

ON 20.05.2021.

RESPECTED SIR;

1. That the appellant was enlisted in police department on 04.07.1991 and since his 

appointment he performed his duty with great devotion and honesty whatsoever 
assigned to him and no compliant has been filed against him by his superior regarding 

his performance.
2. That the appellant has falsely been implicated in the criminal case vide FIR No.279 

dated 10.09.2010 U/S 302/324/148/149/PPC at Police Station Gandigar and due to 

criminal case the appellant was compelled to remain absent from his duty.(Copy of FIR 

dated 10.09.2010 is annexure as A)
^ That the appellant was acquitted by the Honorable Peshawar High Court Mingora Bench 

Darul Qaza at Swat on 20.05.2021. In pursuance of the order of the Honorable Peshawar 
High Court Mingora Bench Darul Qaza at Swatyelease order was issued from the court 
of Honorable Additional Sessions Judge -II Dir Upper on 25.05.2021 which was received 

to jail authorities on 28.05.2021 and the appellant was set free from the jail on that 
very day.(Copies of Judgment dated 20.05.2021 and order dated 25.05.2021 are 

attached as annexure B&C).

■dii-
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^^^That after the acquittal, the appellant went to the department to know the fate of his ' 

service, but he was informed that he has been dismissed from service on 01.12.2010 

from the date of absence ,without communicating charge sheet, show cause notice and 

without conducting regular inquiry against him and handed over his dismissal order 
dated 01.12.2010(copY of dismissal order dated 01.12.2010 is attached as annexure-D) 

^ That the appellant wants to file instant departmental appeal against his dismissal order 
dated 01.12.2010 received by the appellant after acquittal from criminal case on 

20.05.2021 on the following grounds.

GROUNDS

A. That the impugned order dated 01.12.2010 received by appellant on 28.05.2021 after 
his acquittal from criminal case by the Honorable Peshawar High Court Mingora Bench 

Darul Qaza at Swat is against the law, facts, norms of justice and materials on record, 
therefore, not tenable and liable to be set aside.

B. That the appellant was never associated with the enquiry proceedings before passing 

the impugned order of dismissal from service which Is violation of law and rules and as 

such the impugned order is liable to be set aside.
C. That no opportunity of defense was provided to the appellant during enquiry 

proceedings, which is violation of Article-lOA of the constitution of Pakistan.
D. That Show Cause Notice was not issued to the appellant before passing the impugned 

order, which is against the norms of Justice and fair play.
E. That no Charge Sheet was communicated to the appellant, which is violation of 

rule 6-i (a) of Police Rules 1975.
F. That even the enquiry report was not provided to the appellant, which is against the 

norms of justice and fair play.
G. That the appellant was charged in criminal case and as per Civil Sei‘vice Regulations, 

194-A,the appellant should be suspended till the conclusion of criminal case pending 

against him, but the appellant was dismissed from Service without waiting to 

conclusion of criminal case pending against him in court which is violation of
CSR, 194-A.

H. That the appellant was acquitted in the criminal case pending against him and as per 
16-3 of Police Rules 1934 the appellant is entitled for re-instatement as the reasons 

due to which the appellant was remained absent from duty is vanished and there 

remain no ground to penalize the appellant.
I. That the penalty imposed upon the appellant is too very harsh as the appellant has 

served the department for about 20 years having unblemished service record, but due
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y

:to false.implication in criminal case, he was compelled to remain absent from his duty, 
. therefore, needs to be treated with lenient view.

J. That the penalty imposed upon the appellant passed in violation of law and rules, 
therefore, not sustainable and liable to be set aside.

K. That the appellant has been condemned un-heard and has not been treated according 

to law and rules.

' it is, therefore, most humbly requested that on the acceptance of this 
departmental appeal; the impugned dismissal order dated 01.12.2010 may kindly be 
set aside and the appellant may be re-instated into Service with all back and 

consequential benefits.

Appellant

Kamal Mohammad, Ex-Head Constable 
Police Lines, Dir Upper.

Cell No: 0340-9090411 

0315-9250411

Date

%

A' *
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* ANNEXURE * " G " PAGE " 36 "

OFFICE OF THE
REGIONAL POLICE OFFICER. MALAKAND

SAIDU SHARIF SWAT.

No. 8778 /E, dated Saidu Sharif the 29/07/202

To,

The District Police Officer. Dir Upper.

Subject; APPLICATION

Memorandurri:

An application submitted by Ex-Head Constable Kamal Muhammad 
No .37 of Dir Upper District. Requesting therein for re-instatement in 
service.

His application was thoroughly perused and found that he 
was dismissed from service on 11/12/2010 after completing all codal 
formalities. His application is badly time barred hence request of the 

applicant cannot be entertained. His application is hereby filed .

REGIONAL POLICE OFFICER 

MALAKAND SAIDU SHARIF SWAT
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^-'i OFFICE or THE
‘i^-^i»0^AiJ:i'll^ET/OFnC£RaVlALAMNij 

SAUJU SHARIF SWAT.
P!i: {)9J6-92'^03SI-S2 F^x No. 09^6^9210390

/£. rlated Sfiidu Siiari!' Ibc .„:ry^i._/.._.Z

‘l‘h<r DiS'iru't rolicc DlTtcer. Dir ljpp‘:i-.

r% /2UU
Ni>. “'f h e •pTgt

32 7j8Oy;To:

Date

UPPER DIR
.UTLtCAriON.Subject:

M.cnwr:v^<^um:.

Upper District, rcq.iit-slitiji iheroiii lor tcinstoterneni m scrvicc,
His LippiicMioii was thoroiiEhly pcnj-^cd and tounci'Thar he was disniisN^d O-nm

.service ..U! 11/12/2010 aiber coir.iOcting riH codid Fomiidilies. His ;^pplioali<JnJS badly ritne oairod, hcticc 

>f the applicanv cop.nci be enteH-rurjc;! His eppl'caiioii is hci'ohy i.iicd ./d
.'•cqijest

■ ///y/Z if-i A\(im
C^nTcer.l^cgioi

:it Sharif Sn at

51>Mc3^ O ^

"I, o^\.Ol______
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Bli^I OI^ TH E KHYBER PAKHTUNKIIWA SERVICK TRIBUNAT
PESHAWAR.

Service Appeal No. 7274/2021 .

Kamal Muhammad Ex-Head Constable Police Line, Dir Upper
VERSUS.

Appellant.

1) Provincial Police Officer, Khyber Pakhtunlchawa Peshawar. 

Regional Police Officer Malakand at Saidu Sharif, Swat. 

District Police Officer Upper Dir ............................. '

2)

3) Respondents.

INDEX

S.# Detail of documents Annexure Pages
Para wise comments. 
Power of Attorney ■

1-3
2

4

Affidavit.j. 5 .
4 Copy of bed entries

Charge Sheet, Statement of allegation Final 
Show Notice Finding Report, &■ Dismissal 
order • .

A” . 6-14
D “B” 15-19

Inspector Legal 
Dir Upper

j
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f-r.before the KHYBF.R PAKHTTTNKHWA SFRVTPf

TRIBUNAL PFSTT A W A P
Service Appeal No. 7274/2021.

Kamal Muhammad Ex- Head Constable Police Line, Dir Upper.

)........... (Appellant)
Versus

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Regional Police Officer, Malakaiid at Saidu Sharif Swat.
3. The District Police Officer, Upper Dir (Respondents).

PARA WISE REPLY ON BEHALF OF RESPONDENT^;

Respectfully Sheweth:

Preliminary objections:

1. That the Present service Appeal is not maintainable in its present 
forum.

2. That the Appellant has not come to this august Tribunal with clean 

hands.
3. That the Present service Appeal badly barred by law & limitation.
4. That appeal is bad for misjoinder and non-joinder of necessary parties.
5. That the appellant has suppressed and concealed the material facts

from this honorable tribunal

ON FACTS.

1) Correct to the extent that the appellant remained employee of 

respondent department and enisled as constable in the year 1991 but 
his service record is full of bad entries followed by committing brutal 
murder of 03 innocent persons and'wounding 04 persons reported vide 

FIRNo.279 dated 10.09.2010 u/s 302/324/148/1.49/149/PPC 

Gandigar(Copies of bad entries enclose
2) Pertains to record hence needs no
3) Incorrect, the appellant was issued charge sheet plus statement of 

allegation and enquiry committee was constituted to scrutinize the 

cbnductof appellant on threadbare angles. The inquiry committee

proceeding but in vain. The appellant was directly chargedli?bmta1 
murder registered vide FIR No 279 dated 10 09.2^'uS^ ^ 

_^^?.?4U£8/149/149/PPC Gandigar for.killing 03Jnnocent.person 

^and injuring 04 person. After commission of offence the appellant 
'^nejnto^hidmg for a long period about 07 years. The inquiry
committee after proper proceeding suhmitted_the fmdings1r^rt
narfafing that the appellant intentionally and^dS^iberately avoiding his 

appearance before inquiry committee and also charged in criminal

Aas annexure )
comments,



case vide FIR No .279 dated 10.09.2010 u/s 

302/324/148/149/149/PPC Gandigar recommending for major 

pumshment.,The cppetent authority on, pursuel of findings report 
issued final show cause notice and is handed over in the appellant 
house for service upon him but he intentionallY.not iom the* 

proceeding of^nquiry. The competent authority on the 

recommendation ofinquiry committee dismissed the appellant from 

service.(Copy of charge sheet, Statement of allegation, findings 

report, final show cause notice and dismissal order enclosed as 

annexure
4) Pertains to judgment of honorable High Court, hence needs no 

comments.
5) Incorrect, the departmental appeal of the appellant found groundless 

and therefore rejected by the respondents purely on merit, keeping in 

view the seriousness of the incident.
6) The appellant has got no cause of action to file the instant service 

appeal and the honorable court has got not jurisdiction to entertain the 

present service appeal

)

GROUNDS.

A. Incorrect, the order of respondents are in accordance with law, 
based on facts and was issued in light of material available 

record.
B. Incorrect, the appellant was treated by the respondent department 

in accordance with law/rules and.no violation of the constitution 

has been committed by the respondents.
C. Incorrect, no malafide exist on the part of respondents in process of 

passing both orders.
D. Incorrect, no discrimination was done with appellant while treating 

his case and no violation of the principles of nature justice has 

been committed, by the respondents.
E. Incorrect, charge sheet plus statement of allegations and final show 

cause notice have been issued before passing the dismissal order.
F. Incorrect, charge sheet and final show cause notice have been 

issued to the appellant but appellant after commission of brutal 
murder has gone into hiding and Intentionally avoiding joining the 

whole proceeding. Moreover his application ' filed before 

respondent No.02 was rejected being badly time barred.
G. Incorrect, proper inquiry into the matter was conducted in 

accordance with law/rules as briefly discussed in preceding paras.
H. Incorrect, the order of dismissal was passed after proper scrutiny of 

whole record facts and circumstances of the 

diligent mind. All 
completing codel formalities as envisaged in law/rules

I. Incorrect, as already discussed in preceding paras, That the 

appellant was directly charged in brutal nf 03 innocent persons

on

by applying 

the process have been committed after
case



■

wounding 04 persons and absconded for more than 07 years after 

commission of offence.
...j

J. The respondent also seeks leave of this honorable, , .,service tribunal
to rely on additional .grounds at the time of arguments/hearing.

Prayer,

It IS therefore humbly prayed that on acceptance of this para-wise 

reply, the service appeal graciously be dismissed with cost.

Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar, crp.

Regional Police Officer, 
Malakand at Saidu Sharif, Swat. Regional Ponce Otiicerp

W* d! cl k <1H U R ‘li y i OI f"
Sai(3u Sharif. Swat.

District Police Officer, 
Upper Dir. 7

i



BEFORE THE HYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 7274/2021. ■

Kamal Muhammad Ex- Head Constable Police Line,Dir Upper

(Appellant)

Versus.

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
2. .The Regional Police Officer,Malakand Devision At Swat.
3. The District Police Officer, Upper Dir

...(Respondents).

Power of Attorney

We, the undersigned do hereby authorized Zewar Khan Inspector Legal to' 
appear on our behalf before the honorable Court in the cited above case on each and every date.

He is also authorized to file para wise comments/ reply, prefer appeal and 
to submit the relevant documents before the court.

Respondents:

1. Provincial Police Officer,
Khyber Pakhtunkhwa Peshawar. 4c3)

2. Regional Police Officer,
Malakan at Saidu Sharif Swat

Regional Pon^r<:; (,)hIcvi, 
Region, 

Saidu Sharif, S’-vai.

V
3. District Police Officer, 

Upper Dir.
7

cer

A



BEFORE THE HYBER PAKHTTJNKHWA SFRVTrp
TRIBUNAL PESHAWAR

Service Appeal No: 7274/2021.

Kamal Muhammad Ex- Head Constable Police Li,ne,Dir Upper

(Appellant)
Versus

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
2. -The Regional Police Officer,Malakand Devision At Swat 

The District Police Officer, Upper Dir3.

...(Respondents).

Affidavit
I, Zewar Khan, Inspector/Legal do hereby solemnly affirm and declared that the 

of para wise reply

been concealed from this honorable

contents
true and correct to the best of my knowledge and belief and nothing hasare

court.

O .

DEPONENT 
Zewar Khan Inspector 
Eega!, Upper Dir.
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CHARGESHEEL

■ I Abdur R^f, District Pol.ce Officer: Dir Upper. As competent authority, 
Head Constable ICamal Muhammad No.u7 as follows,- ^

' hereby charged You
Muhammad No.37 while posted- OAS.l

r 10.09.2010 with, out priorHead Constable ICamalYou
(Police Line) absented yourself 
permission of your superiois.

with lawtlil duly w.e.
1

nralafied intention, negligence, omission and disinterest
All there based on your

misconduct on your pari.
!

in duty which is'gross
By reason of the above. You aPP- m ^B^ty ^^ “ti

3 of the NWFP ‘ J^Ltics spedified m Sect,on-3 of the
/

2.
section n . 
have rendered yourself liable 
Ordinance ibid.

You are therefore, d.rected to submit your written defence w.thtn 07 days 

sheet 10 the enquiry officer/comraitlee3.
of the receipt of this charge

4.

wish to be heard in person.Intimate whether you

statement of allegations is enclosed.
5.

6.

m
(ABDtJRRAUF) 

District Police Officer, 
Dir Upper

f /EB, Kamal Muhiunnr.icJ No,37

;heet within stipulated period.

submit your reply, toNO. in

the charge s

Im ' i)V;

■ 1:

• n

! ■i



u B
t^tsctplinary action.

1 Abdur Rauf District Police Officer, Dir Upper; As competent authonty am of 
Head Constable Kamal'Muhammad No.37 has rendered himsell 

3 of the NWFP Removaf From Service (Specialthe’opinion that You 
liable to be proceeded under Section 
Powers) Ordinance 2000.

.<nTATEMENT of ALLRGA HONS.

You Head Constable Kamal Muhammad No.37 while posted OASl
w.c.f 10.09.2010 with out. prior •■(Police Line) absented yourself with lawful duly 

permission o.t your superiors.

For the purpose of scrutinizing the conduct o the said accused with reference; 
to the above ahegaSns. a,t ertpuity oottuttittee consisting of the following ,s const.tuted under 

section 5 of the said ordinance.

2.

1. Mr, Fazal Wahid iChan DSP/lnyestigaiion.
2. Mr, Muarnber Khan SFlO PS On .:

, ’Tro,!"!” ~"u"» r..a.s
o;.,. ..»

appropriate action against the accused.

of the-
3-

[he- date time and placeaccused official shall join the proceedings on
The

fixed by the enquiry committee
4;

(ABDUR
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,x, ^7 while posted as OHCPbUoe Line
HC Kamal Muhammad No. a7 ^ out any
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