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08.04.2022 Learned counsel for the appellant present Mr Kablrullaﬁ

Khattak learned Addl AG for the respondents present

Written reply on behalf of respondents not submitted. Learned

Addl. AG seeks time to furnish written reply. Last opportunlty is
granted. To come up for written reply/ preliminary hearmg before the
"S.Bon 18.05.2022.

~ Chairman ~

18.05.2022 Junior to counsel for the appellant present. Mr. .
Muhammad Adeel Butt, Addl. AG alongwith Mr. Zewar Khan .

Inspector for the respondents present.

SC&?;NSNTED Reply/comments on behalf of respondents submitted
iRPeshawar which is placed on file. Copy of the same is hand over to

junior counsel for the appellant. To come up for rejoinder if

any, and arguments on 25.07.2022 before B.B.

(Mian Muhammad)
Member (E)
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e 7 181.2021 Counsel for the appellant present. - g IR

Perusal of the record reveals that no notice has béen'issued to
the feSpondents in pursuance of order sheet dated 01.10.2021.
The office is .directed to issue pre-admission - notice to
respondents immediately and be careful in future. To come up for
reply/parawise comments of respondents and prélimihary hearing.' -
on 03.12.2021 before the S.B. \ .

(MIAN MUHAMMAD)
MEMBER (E)

03.12.2021 Counsel for the appellant present. Mr. Kabirullah Khatl:ak,“
o Addl: AG for respondents present. |

Learned AAG, on contact with the respondeht—depart_ment, oy
~ stated at the bar that reply in pre-admission notice will be
submitted on the next date. Adjourned. To come up for written -

reply/preliminary hearing on 03.02.2022 before S.

(MIAN MUHAMMA
MEMBER (E)

103.02.2022  The . Tribunal is non-functional, therefore, the aase is
o * ‘adjourned to 08.04.2022 before S.B for the same.

S o _RZer
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FORM OF ORDER SHEET o g

Court of . .
Case No.- 7;1 74 _[2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 16/08/2021 The appeal of Mr. Kamal Muhammad resubmitted today by
Mr. Noor Mohammad Khattak Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for proper order plegs ,
e /
REGISTRAR
7. This case is entrusted to S. Bench at Peshawar. Notice be issued to

appellant/counsel for preliminary hearing to be put up there on-

_QLD&QL,

CH N




01.10.2021

. a

- Counsel for the appellant present.

Learned counsel for the appellént argued that the appellant |
is aggrieved of original impugned order dated 11.12.2010 and

appellate order dated 29.07.2021. The appellant was nominated

in FIR No. 279 dated 10.09.2010 in a criminal case under Section-
302/324/148/149 PPC Police Station Gandigar District Dir Upper.
The appellant was awarded ten (10) years imprisonment as wéll
as compensation to the legal heirs of the deceased by the Trial
Court vide its judgement dated 30.09.2019. The orders of Trial
Court were challenged before the Peshawar High Court, Mingora
Bench (Dar-ul-Qaza) Swat in No. Cr.A No.444-M/2019 which set
aside orders of trial court and the appeliant acquitted of the
charges on 20.05.2021. On his acquittal, the appellant preferred
departmental appeal on 08.06.2021 which was dismissed on
29.07.2021 on the ground being “badly time barred”, hence, the
instant service appeal filed in the Service Tribunal on 11.08.2021.
It was further contended that the appellant has not been treated
as per dictates of law. The requirements under Section-3-A(b) of
the Khyber Pakhtunkhwa Removal from Service (Special Powers)
Ordinance, 2000 have not been fulfilled and the appeliant has
been condemned unheard without holding a proper enquiry. So
much so that the original impugned order dated 10.09.2010 does
not mention the criminal case registered‘against the appellant
under FIR No. 279 dated 10.09.2010 i.e the date of absence from
his duty. Since no formal enquiry has been conducted against the
appellant and the impugned orders passed against him, are
discriminatory, malafide and in violation of principle of natural
justice. The same may be set aside and the appellant reinstated
in service with all back benefits. As there is a gape of long period
of 11 years between the original impugned order and appellate
order, Let pre-admission notice bé issued to the fespondents for
an early reply. Adjourned. To come up for furt
before the S.B on 18.11.2021.

roceedings

- (MIAN MUHAMMAD)
MEMBER (E)




The appeal of Mr. Kamal Mufiarimad Ex-fiead Constable Police Line District Dir Upper
received today i.e. on 11.08.2021 is incomplete on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

1- Departmental appeal having no date be dated.
2- Annexure-G of the appeal is illegible which may be replaced by legible/better one.

No. J41Z /s,

Dt. [;248 /2021

REGISTRAR .
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
, PESHAWAR.
Mr. Noor Muhammad Khattak Adv.
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waYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CHECK LIST
Case Title: KAMAL MUHAMMAD v/S POLICE DEPARTMENT

CONTENTS YES NO
This Appeal has been presented by: NOOR MOHAMMAD KHATTAK v
Whether CounseI/Appeliant/Respondent/Deponents have signed the
requisite documents?
Whether appeal is within time?
Whether the enactment under which the appeal is filed mentioned?
Whether the enactment under which the appeal is filed is correct?
Whether affidavit is appended?
Whether affidavit is duly attested by competent Oath Commissioner?
Whether appeal/annexures are properly paged?
Whether certificate regardlng filing any earlier appeal on the subject,
furnished?
1 Whether annexures are legible?
Whether annexures are attested?
Whether copies of annexures are readable/clear?
Whether copy of appeal is delivered to AG/DAG?
Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?
Whether numbers of referred cases given are correct?
Whether appeal contains cutting/overwriting?
Whether list of books has been provided at the end of the appeal?
Whether case relate to this court?
Whether requisite number of spare copies attached?
Whether complete spare copy is filed in separate file cover?
Whether addresses of parties given are complete?
Whether index filed?
Whether index is correct?
Whether Security and Process Fee deposited? On
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
Rule 11, notice along with copy of appeal and annexures has been sent ,
to respondents? On
Whether copies of comments/reply/rejoinder submitted? On
27 Whether copies of comments/reply/rejoinder provided to opposite
party? On
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It is certified that formalities/documentation as requured in the above table have been
fulfilled.

Name: NooR Mo AD KHATTAK
Signature:

Dated: - 09/08/2021
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BEFORE THE KHYBﬁER? PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR '
SERVICE APPEAL NO. /2021
KAMAL MUHAMMAD ' V/S POLICE DEPTT:

Memo of appeal | ... s
Affidavit

Service book

FIR

Impugned order dt: 11-12-
2010 '

A
B
C
| Judgment dt: 20-05-2021 D
E
F
G

Release orde:r dt: 25-05-2021

Departmental appeal

‘| Appellate order dt: 22-01- :
12021 , . 3&

Wakalat Nama | e T 37

© (N[ |lu|slw|N]|RIOS

WY
w

- Dated: 09-08-2021

APPELLANT .

Through: |
NOOR MOHAMMAD KHATTAK .
"~ .ADVQCATE |

- FLATE NO. ¢4, 2"° FLOOR,
JUMA KHAN PLAZA, NEAR FATA SECRETARIAT,
WARSAK ROAD, PESHAWAR

. 0345-9383141
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“._~  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
Khyher p"khtllkhwa

Service Tribunal
APPEAL NO. '7527// /2021 e

Mr. Kamal Muhammad, Ex-Head Constable, Dateal z202)
Police Lines, DIStrICt Dir Upper.

..................................................... sunennnees APPELLANT
VERSUS
1- The Inspector General of Police, Khyber Pakhtunkhwa,
Peshawar.
2- Regional Police Officer, Malakand Region at Saidu Sharif
- Swat.

3-  District Police Officer, District Dir Upper.
Ceeebeber bbb a et arenaneas RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 11.12.2010
WHEREBY "THE APPELLANT HAS BEEN DISMISSED M
FROM_SERVICE AND AGAINST THE APPELLATE ORDER
DATED .29.7.2021 WHEREBY DEFARTMENTAL APPEAL

OF THE APPELLANT HAS BEEN REGRETTED ON NO
GOOD GRCUNDS

PRAYER:

That on_acceptance of this appeal the mpuqned order
dated 11.12.2010 & Appeliate 29.7.2021 may very
kindly be set aside and the appeliant may kindly be

é\{ledto- gay Ieinstated into service with all back benefits. Any other /

remedy which this august Tribunal deems fit that may

RW also be awarded in favor of the appellant.

{
{ ) R/ SHWETH:
ON FACTS:

. 1. That appellant is the employee of the respondent

« * Department and was appointed as Constable vide order
Re-submittad - dated 4.7.1991 after fulfilling all the codal formalities
and filed. yrequued for the post and started performing his duty with
/ﬁ]ﬂ)‘ full zeal & zest. Copy of the relevant page of the service

b Book/missal is attached as aNNEXUre ..eeeeerersesssiseresssasns A.

Registrar

2. That during service the appellant was promoted to the Rank

of Head Constable. That appellant while performing his duty

"as head constable in the respondent Department an FIR was
lodged against the appellant under section 302/324/148/149

PPC vide dated 10.9.2010. Copy of the FIR is attached as
ANNEXUTE 1veennssnnes R, B.




2~

3. That due the ibid reason the appellant absented_himself
from duty and as such the respondents inspite of knowing
he fact that appellant has been charged in the criminal case
has straight away issued the impugned order dated
11.12.2010 whereby the appellant has been dismissed from
Service w.e.f. the date of absence. Copy of the impugned
“OFAEF 1S atfached @S aNNEXUNE vuivvrevvecesreesssensassasensensens C.

4. That vide judgment dated 20.5.2021_ the__Honourable
Peshawar High Court honorably acquitted the appellant from
theCriminal charge and as such the appellant was released
from jail vide dated 25.5.2021. That after acquittal_the
appellant visited the concerned quarter for_arrival but the

réSpondent No.3 handed over the impuaned order_to the

appellant. Copies of the judgment, release order are
attached s ANNEXUIE .veiveveseeraresesrncareresnseeeressonsens D &E.

5. That the appellant feeling _aggrieved from_the impugned
order dated 11.12.2010 filed_Departmental Appeal but the
same_was rejected by respondent No.2 without assigning
any cogent reason vide appellate order dated 29.7.2021.
Copy of Department Appeal & Appeliate order dated
'2.-?%’?43,,2021 is attached as anNEXUre ..voveessreeesserensses F &G.

6. That appellant feeling highly aggrieved by the order dated
11.12.2010 and having no other remedy filed the instant
‘appeal on the following grounds amongst the others.

f '

GROUNDS:

A-  That impugned order dated 11.12.2010 and 29-0-2021
issued by the respondents are against the law, facts, norms
of natural justice and materials on the record hence not
tenable and liable to be set aside.

B-  That appellant_has not been treated by the respondent
Department in accordance with law and Tules on the subject
noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamic Republic of Pakistan
1973. '

C-  That the respondents acted in arbitrary and malafide manner
while issuing the impugned Dismissal order  dated
11.12.2010 and thereafter passing the appellate order dated
29-07-2021.

D-  That, the treatment meted out to the appellant clearly based
on discrimination and malafide and as such the irespondents
violated the Principle Of Natural Justice.



L tT
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That no charge sheet -and statement of allegation has been»
issued o the appellant prior to the issuance of the imptigned

~ Order dated 11.12.2010.

That nerther show cause ndtice nor chance of personal
hearing” has has been given by the respondents to appellant
before Issuing the impugned orders dated 11.12.2010 and

-29-07-2021.

That no regular_inquiry.has.been.conducted.in the matter of

the appellant which is as per Supreme Court Judgments is

necessary in punitive actions against the Civil Servants.

That even otherwise the _penalty imposed upon the appellant
is very harsh by Dismissing the appellant from service which-
does not commensurate with the facts and _circumstances of

th_e_._c_:_la.s_e_____m_e__appellant which is not maintainable in the :
eye of law.

That the appellant had more than 19 years of service at his
credit. During his entire service, the appellant was never-

_earlier been charge sheeted for dereliction of duties. The

penalty is therefore very harsh and Ilable to be set aside on
this.ground also.

) That appellant seeks permission to advance other grounds .

and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the

| appellant may very graciously be accepted as prayed for,
please.

‘Dated: 06-08-2021 :

APPELLANT

k Hfg
KAMAL UHAM MAD

Through: |
NOOR MOHA%AD KHATTAK
KAMRAm—— -

ADVOCATES,
High Court, Peshawar
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KAMAL MUHAMMAD VS  POLICE DEPTT:

AFFIDAVIT
Stated on oath that the contents of the accompanylng service

appeal are cofrect to best of my knowledge and belief and nothing .
has been concealed from this Honorable Service Tribunal.

YL

 CERTIFICATE:

Certify that no earlier service appeal has been filed
by the appellant in.the mstant matter before this Honorable Service

Tr:bunal

 ceRfimdion
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Dir Upper absented himself with effect from 10.09.2010 till to date w1lh out any

leave or prior permission from the high ups. Whitih 1s gross mlsconduct and- -

against the discipline of the force.

He was served with charge Shéet and: summary of allecratlon vide .
this office Endst: No 24/EB. Dated 14.09.2010. An cnqlmy ‘committee
comprising Mr.. Fazal Wahid Khan DSP/Investigation Dir Uppe1 and Mr.
Muamber Khan SHO PS Dir was constituted to enquire into” the matter.
However the defaulter HC did" not appear before the said.committee” for

recording his statement up till now. He is absent/from his law full-duty for a- "
period of 2 months 27 days till now. He was served with Final Show Cause .
Notice vide this office Letter No. 24 Dated 23.11.2010. It is. evident from-Final -

Show Cause Notice and local verification that-there is no hope that he ‘will be
presented him self in near future. As the enquiry committee recommended hlm_
for major punishment i.e Dismissal from service. '

Due to his long absence with out leave .are ‘permeation and
recommendation of enquiry committee. he is hereby DlS'\IISSED from service

under section 3 (a) (b) of the K.P.K removal from Service (Specnal Poiver) ' |
Ordinance 2000, from the date.of his absence. The Kit / other uniform ar ucles o

shall immediately be deposited from h;m in the District Gocl wi,

Order announced.

OBNo._ /013
Dated. 4 2 + 2010.

T g D

istrict Police Offtcer
p“"\Upper pir =~

12 /03/22/
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T
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perses 2 (§)

ORDER. - . R

HC Kamal Muhammad No. 37 while posted as OHCPolicé Line "

e
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M}’gf BEFORE THE PESHAWAR HIGH COURT, MINC’“PQ

BENCH/DARUL QAZA AT SWAT |

. cra 4 '¢.§/201’9

Kamal Muhammad S/o Zardol Muhammad R/o Sra Shah, Darora,
Tehsil & District Dir UPPeT.....coverver .. e, (Appellant)
VERSUS ' |

. The State through Additional Advocoie Generol Peshowor ngh
Court Mingora Bench Swat.

2. Ubaid Ullgh S/O Dilawar Khan R/O Sholdorc: Dororo Tehsil &

Dlsmcf Dir Upper ........ (Responden?s)

GROUNDS OF APPEAL:

1) That the evidence of prosecution has twice been

disbelieved,” as co-accused to whom same role was

aftributed were acquitted of the charges leveled

| / | against them w‘de_ order dated 28.09.2012 and dated

AHE}YED 10.03.17.

- ﬁ-x ine
Peshavar High <, i Bench 2) Co-accused of the case have a!reody been acquitted
Mmqora DadupA i

on the same set of evidence, which must noi pe even

considered ogcn'nsf fhe,oppel!onf.--

3) That, acquittal of co- occused suggest that the evidence
of prosecution is nof behevob!e and h'usfworfhy
therefore, the benef.r of some should hove been
-extended to the oppe!lcznf |

Additional Registrar 4) Tt neither weapon of offence has been recovered

from the appellant nor any pointation has been made

by appellant. | - o

- Page2 ——
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' JUDGMENT SHEET
"IN THE PESHAWAR HIGH COURT,

MINGORA BENCH (DAR—UL-QAZA), SWAT
(Judzczal Department)

Cr.A‘ No.444-M/2019 *
With M.R No.11-M/2019 -

Kamal Mulmmmad s/o Zardol Mulmmmad r/o Sra Slmh,
Darora, Tehsil & District Dir Upper., .-

(Appellam).“ .
Versus
The State and another
-. (Respondents)
Present: M. Sher Muhammad Khan z;ndi

M. Razauddin Khan, A.A.G for the State,

! " Mnr. Ihsanullah and Muhammad Nabi,
Advocates for the Respondent/ Complainant.

Date of hearing: 20.05.2021

JUDGMENT

ISHTIAQ IBRAHIM, J- Through this criminal

appeal, appellant Kamal Muhammad has challenged

_judgment dated 30.09.2019 rendered by the learned

-/ No.279 dated 09.10.2010 reglstered under:
- ATTESTED ‘
e or sections 302/324/1 09/148/149 PP.C at Police

.reshaw.ar High Court Bench
Mingora Dar-ul- Qaza, Swat,

Station Gandigar, District Dir Upper, whereby
he was convicted and sentenced u/s;

1. 302 (b) PPC to.death as Ta’zir, with a
fine of Rs.50,000/-. He was also directed =
to pay compensation of Rs.500,000/- to
the legal heirs of the deceased within the
meanings of section 544-A Cr.P.C; and

\

Malak Aurangzeb, Advocates for the Appellant.

Additional Sessions-Judge, Dir Upper, in case F.IR

SubzAIi'{ [{H] RLE M ISHCE . N
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eshawar High Caurt Rench
Mingora Dar-ul-Qaza, Swat

=

.

2.324 PPC to ten (10) vyears
imprisonment; with a fine of Rs.50,000/-
or in default to undergo 03 months S.1.

The beneﬁi of section ‘38‘2-.B Cr.P.C was
extended to-the appellani. . :

2. - On  10.09.2010 -' a:'t"  17:00  hours,
complainant Ubaid Ullah (PW- I.O.-) é’t the spot i.e. his
bhaitak/hujra made a report before Zafar Khan (Rtd)
Inspector (PW-5) to the effect. that they had -a’rdispu'te
over a barren land with their neighbours Muhammad
Zeb etc, regarding which, a case was already
pending before the Court. On the eventful day,'a bit
p.rior to the occur'.rence, aﬁ-,.a'l_tcr_qation had taken
place between the parties, though that matter was
soon pacified by the elders and p.arties had gone to
their respective houses, however, i.ﬁ.»the meantime at
16:45 hours, the -prese'x;t appcjz'»jant- Muhammad

Kamal alongwith Muhammad Zeb, Said Zeb,

Muhtaram Zeb, Awal Zeb, Meher Zeb, Haider Khan

and Mukhtiar Khan (acquiﬁed co-accused) came
duly armed to the spot sujra and started firing at the

complainant-party, as a result of which, Alam Zada,

~Jan Zada and Yousaf hit and died on the spot while

Noor Jamal, Fida Muhammad Khan, Naseeb Zada

“and Sabz Ali Khan sustained firearm injures.

Besides the injured persons and complainafit (PW-

sweais]  om X STICE .
M N'B M) 1 W




Mingora Dar-Gl-Qaza, Swal,

3.
10), the occurrence was also s';a”te_‘d'to be witnessed
by PW;s' Rahat Shah, Hanif M;iﬁ'ammad (PW-12)
and lkhtiar Khan. This -re}!)ort- c‘jf the complainant
was taken do;’vn'in shape of murasila Ex.PA/1, ou
the basis whereof, the FTI.I:{ Ex.PA was registered

: |
against the above named eight accused.
f .

3. The 'ihju& sheets of the injured persons
and deceased were. prepared. Inquest réports of the
deceased were also ﬁrepared. The dead bodies of
deceased Alam Zada, Jan Zada énd Yousaf were
examined by Dr. Zahid Khan (PW-?) in the hospital.
Later on, injuréd péysons namgl}f' '_:Nloor Jamal, Fida
Muhammad and éabz Ali Khaﬁ‘ -ai’so succumbed to
their injuries. Accordingly, thelr iinquest‘ reports

were prepared and their dead bodies were also

examined by the doctor. Injured Sharif Ahmad was

medically examined by the doctor tPW-.7) ;/ide
medicg-]egal report Ex. PW7/8. Investigating Officer
Fazal Rabi Khan Inspector (PW-13) prepared site
plan Ex.PB at the instance of the eyewitnesses.
During spot inspection, he took into possessio.r‘x‘
blood stained earth from the place of deceased as
well as injured persons vide recovgfy memos Ex.PC

and Ex.PC/I. He also took into possession 11

sbzaitl  om)




empties of 7.62 from the place of the présent

~ appellant through recovery memo Ex.PC/2. He also

_recorded statements of the PWs and prepared the

lists of legal heirs of the deceased. During the course
of investigation,' on 15.09.2010, the complainanf.
(PW-10) récorded his sﬂpp'lem;niar,y statement u/s
164 CrP.C before the" cbhﬁerned  Judicial
Magistrate, wherein he also charged acquiﬁed co-
accused Said Afzal and 'Ghulam Muhammad for the

commission of offence. Since; -accused Ghulam

~ Muhammad was cﬁarged for c‘o‘rﬁmanding the co-

accused for commission of the: offence, therefore,
section 109 P.P.C was also inserted in record of the

case through memo Ex.PW4/1. As some of the

-accused includihg the present appellant/convict were

absconding, therefore, 1.0 (PW-13) applied to the
concerned C9uﬁ for issuance of pféc]amatiqﬁ u/s 87
CrP.C and warrants u/s 204 Cr.P'.:C againct them
through app]icatjo}as_ Ex.PF and Ex.PF/l, which
were accordingly issued.

. Initially, three co’-acgu‘sed namely Said

Zeb, Saif Afzal and Ghu‘am..Muhammad were’

. arrested. Challan against them for trial and against

the absconding co-accused including the present

sonatff  om NUILEMILIUSTICE JS x
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appellant was submittgd for proceédings u/s 512
Cr;P.C. Cv)n‘conclu'sion 6f the triél, the above named
arrested co-aéc;lséd wer':;i acquitted. by the .then
learned trial Court while the Apr.esent appellant
alongwith co-accused were de'c_l-a_.red proclaimed
offenders vide judgmen't dated 28.09.2012. Said
judgment to the extent of acquittal of co-accused has
also been challenged by the ‘-‘_@:omp]ainant-party
through cormect.ed Criminal '_):{\};)pbea]s No.201-

M/2012 and No.67-M/2021 before this Court.

Thereéfter, co-accused  /proclaimed
offenders namely -Mukhtiar and Muhammad Zeb
were also arrested in the case and c;n completion of
their investigation, 'sﬁpplementary challans were
submitted against thel-'n. On conclusion of their trial,
they too were acquittegi by the then lear;led trial
Court through judgment dated 1’0:03.2017, wh'ere-~
against the complainanbpa‘rty has,aiso preferred the:

connected Cr.A 130-M/20'7 befor’e’iihis Court,

On 11.65.2017, the f)re‘sem appe;llan-t
surrendered béfore lthe police and thus he was
arrested vide his card of arrest Ex-.P‘WB»/ 1. His three
days police custody was obtained by the 1.0 from

the concerned Court, during which, he was

Sabx Ali‘f ({1} LONBLE MR, JUSTICE ISUTIAQ INBALIIM
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interrogated and on expiry ;ivhéreof, he was
produced before thé learned Judicial Magistrate for
recording - his confessional state‘m‘e-nt‘ ‘but on his
refusal he was sent to judicial lockup. On
- completion of investigation, supj;'lé'mentary challan
(ExPW3/4) was submitied agaiﬁgt the appellant

before the learned trial Court, Affer; the compliance‘

of the provision of section 265-C CrP.C, ¢n
09.08.2017, -the appellant was charge sheeted, to
whi-oh, he did not plead gﬁilty and claimed trial. In
order to substantiate its allegations against the
present appellant, the pfosecutidh_ produced and
examined as many as 1?; witnessés foliowed‘ by'the
statement of accused u/s 342 Cr.:i?.C, wherein he

neither wished to be examined on oath nor desired to

produce evidence in defence.

AT - 4. ~ On conclusion of trial; the learned trial
i . L '

[eshaway High Glurc Ganch Court convicted and sentenced the ‘appellant in the .
ingora Datul/Qaza, Swar. . ] o

aforesaid manner vide its -judgment dated

30.09.2019, hence, this criminal appeal.

5. Arguments heard and record of the case
perused with valuable assistance of learned counsel

‘for the parties and learned Additional A.G

representing the State.
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6. The case of i:;'osecution against .t'hc
af)pellant is that he alongwith the ggquitted and dead
co-accu.sed, at the instaﬁce of adq;itted co-accused
Ghulam Muhaminéd, have done to death six persons
besides ineffectively attén-zpting at."the- lives of the

PWs as well as causing injuries to PWs Naseeb Zada

~and Sharif Ahmad through firing, However, it is

evident from the record that eight accused including
the present appellant were directly nominated by the
complainant (PW-10) for commiséion of the offence
in his initial report Ex.PA/1 while acquitted co-
suﬁsequently nominated by the éor'nplainant (PW-
10) in his supplementary état;temenf" s 164 CrP.C
on 15.09.20]0, after 05 days of r_the"occurrvence,
wherein acquitted co-accused "-".S'éid Afzal was
attributed the role-of firing while.-ét'i;er acquitted co-
accused Ghulam Muhammad was ascribed the role
that he has instigated co-accused to fire at the -
complainant-party. The~.éllege‘d‘ eyewifnesses., i.e.-
complainant (PW-10) ana Hanif Muhammad PW-
12) did not'sﬁs‘t'ain any injury in the incident. Name
of injured Sharif Ahmaa (PW-11) was also not

mentioned by the comp]ainant/eyéwitness (PW-10)

szt oW~ "BLE MB, JUSTICE § a8
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in the initial report (murasila ExPA/l) in spite of
the fact that oﬁ the same day; -'--l;e"_was medically
examined by Dr. Zahid Khan ‘(PW-,-‘7) for sustéiﬁing |
two firearm injuries on.ﬁis buttock. In the site plan
Ex.PB, presence of the present appellant has been
shown at point No.10, which is a place outside the
spot bhaitak of the complainant alongside its
window buté during his cross 'examinat_ion, the
complainant (PW.-IO-)'states that 's.a'i.‘d point~ No.10 is
situated inside the spot bhaz‘t&k)hujra. However,
eyewitness Hanif Muhammad (PW-12) in" his

examination-in-chief specifically states that;

EbmrlesT e SPW izt e SPL LN E S
e s

The injured Sharif Ahmad (PW-11)
states that at the relevant time the complainant was

present outside in the veranda of the /ujra and none

of the witnesses were outside the boundary wall of

the spot hujra. The 1.O (PW-13) confirms that the ai:

witnesses, deceased and injured persons have been

“shown inside the courtyard of the spot hujra except

point No.10, which is assigned to the present
appeilant. As per the .site 'p];’m Ex.PB, the

complainant (PW-10) has been shof{ﬁ/n at point No.],

Sabz Ali'l (610}
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which is rooftop of his héhse whereas the
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eyewitness Hamf Muhammad (PW-12) has been

shown at point No 18, which is next to point No.1, at

a distance of one space, on its western side on same

rooftop. In front of the said point No.10 (place of

presence of the present appellant), on its western

side there are a veranda, two rooms and a boundary

wall of the spot hujra and then poinfs No.l & 18 |

(rooftop of the house of compiaingh't) assigned to the

complainant (PW-10) and the 'eyéwitnesé (PW-12)

are located. Injured Sharif Ahma;d: (PW-I 1) who is

brother of the complamant (PW 10) durmg hls

Cross- cxammatlon admits that

-4}3¢1l270/(ﬁl£u@/:fo{JU$ e

While the eyewitness (PW-12) admits

that;

dl,:’-'g.JLuch_wud-G/uﬁ’JU$ Lv/:uﬂ/‘(ﬁ;i;di
/lr";i:u/(t’&.:ir‘u!éﬂdh’J.r'.uh_)ffl?bfg}:ulz
) -e:./J

For the sake of argume‘hts, as stated by
the complainant (PW-10), -even 1f ,‘we assume for a
while -‘that the roof of the héilse. where the

eyewitnesses (PW-10 & PW-12) were present at the

relevant time, was below the level of the spot

sz’ (om) UQN'TLE MB, JUSTICE JSUTIAQ IBRAIIN
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bhaitak then too keepmg in view the location of the
wmdow of the spot bhaitak at noﬂhern sxde of the
presence of the eyewitnesses at a distance of about

23 paces that too behind the constructions admitted

by the PWs, the visibility of the p‘fesent appellant

allegedly firing at the deceased and injured by the -

eyewitnesses is impossible.. The'eyéwitnesses could
not offer any plausible and confirmatory explanation
during their testimonies"-to convi’nlqe the Court qua
the alleged presence as well as fdie of the present

appellant in cdmmission’ of the offence.

7. Adverting to the test_iﬁony of injured
Sharif Ahmad (PW-11). He has been shown at point
No.3, in front of the window -_ih.si‘éde spot bhaz‘tél;

where he and deceased Noor Jamal were allegedly

fired at by present appellant from point No.10, but

during his testimony, this injured/witness does not
know about the point No.10 (the presence of ;he
appe]lémt). PW;]l states  that his Brother
complainant has initially stated not.hing to the police

regarding sustaining injuries by “him during the

incident. He adds that due to number of the injure:!
persons in the incident,.the complainant has omitted

his name whereas he admits to have been shifted to

Sab:l«li‘l {hi) "BLE i M
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the hospital soon after the océllxix‘ff_ence. He further
states t(‘)‘ have given statement ééainst the 'accuséd
aft‘er 22 days of the occurrence. Howelver, ihe
complainant (PW-10) during his cross-e*amination
states to have mentioned the néme of injured PW
Sharif Ahmad in his initial rep'c;rt but the report
negates such assertion of the complainant. The scri'b
of murasila (Ex.PA/1) admits tl"1at_E at the time of

reporting the matter, the complainant (PW-10) has

_not mentioned the name of injured Sharif Ahmad

before him. Said late disclospfé of the injuries
allegedly sustained by PW-11 in thAe-l incident has not
been successfully explaifled_ by .the prosecution

'no‘where‘ on the record. Although, injured Sharif

 Ahmad (PW-11) states that signs: of firing were

present in spot hujra‘But admits to have not shown
any of such signs to the police. He also does not
know as to whether the complainant (PW-10) has -

shown any such signs to the police or not. Injured

(PW-11). denies the presence of the complainant

(PW-10) on the rooftop by stating that he was
present in veranda of the hujra. He could not specify
the location of each accused oﬁ_} the, spot at the

relevant time and states -that- same has “beeu

Sobx Ali* [(115)) W&J&Uﬂx\w
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appellant is not believable in" absence of any
unimpeachable eviﬁence. The laté %lisc!osure of the
above referred important events of tﬁe occurrence by
the prosecution such as aécribing th;speciﬁc role of

firing to the appeliant upon injured and deceased

Noor Jamal, mentioning of nam'ei-:of injured Sharif

Ahmad (PW-il), certain deviatiéns of PWs from
their earlier statelﬁents given iﬁ.ihe trials of the
acquitted co-accused and contradictions amongst the
statements of the PWs 'qua exact point -of the
presence of injured Sharif Ahmad (PW-11) inside
the spot. hujra at the relevant tlme appear to be
dishonest improvements makihé their entire
testiinﬂ"ony doubtful on the well-kn@wﬁ principle of
criminal jurisprudence that imprdv.eme‘nts once are
found unjustified, deliberate and dishonest in
testimony of a witness, the same i{s;oul'd cast serious
doubts upon the veracity of such witness. In this

respect, reliance is placed on the céée of ‘Akhtar Ali

énd others Vs. The State’ (2008 SCI?VIR 6), wherein

the apex Court has held that;

“When a witness improves his version
to strengthen tiie prosecution case, his
improved statement subsequently made
cannot be relied upon as the witness has
improved his statement dishonestly,
therefore, his credibility becomes
doubtful on the well-known principle of

SabIAIi’I {0B) M 1] CJSHT ),
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- criminal ‘jurisprudence  that
improvements once found deliberate and

dishonest cast serious doubt on the
veracity of such witness.”

In view of the tejstim‘onies‘ of P‘Ws it is

crystal clear that the occurrence has not taken place

in the alleged mode and manner rather 1t appears that

real facts have been concealed by the prosecutlon

9. . Record is also lnute regarding any ill _>
will of present appellant with the comnlainant-party.
In réspon‘se to a question put by the defence to the
complainant (PW-10), he has replied that although |
with acquitted co-acnused Ghula.m‘-Muhalmmad and
the present appellant, he had no dlrect motive but the
appellant being \close‘ relative 0;0 aﬁquitted co-

accused Muha‘mn‘léd Zeb etc'1~_l$)ith whom the

complainant was having niotive énd for sake of that

relation, ‘the appellant has partlcxpated in the
incident. However, as held above, hlS partlmpatmn
in the crime w1tl1 alleged role could not.be
established by the. prosecution through any
believable -source. PWs have also admitted that the -
appellant was serving. in poline d.enanment and he
was. residing in a; separate villégé. Moreso, the
prosecution could not brmg any credible

circumstantial evidence on record qua involvement

sealrl  om \'BLE MR JVSTICE 1M
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of “the appéllant’ in the  Gffence. So, 'in the
circumstances, his false iinplicéti,;n in the case on
the basis of the mala ﬁé’é in ordér to avoid-his any
legal gu-idance to the co;accused'ih' the matter cou]‘(.i
not be ruled out. It is pertineﬁt fo highlight here that
amongst all.IO,accused, mosf of them belong to one

and same family besides some were very prominent

‘ figures of the family while some accused including

the present appéllapt were serving in police
departmént, therefore, in such loi:fcumstaxlces; the
exaggeration on part of the présecution for false
iﬁplication of innocents persons by throwing a wide
net cannot be ruled out. In this;'r'r;e-.gard,‘ reliance is

placed on the case of ‘Kha‘ﬁi%r-Rehman and

another Vs, The State_and another’ (2019 YLR

2553, Peshawar), wherein it has beén held that; .

“The true mode and manner of the occurrence
appears to have been suppressed. The charge
appears to have been exaggerated and the net
has been thrown wide by implicating five
persons without assigning any specific role to
any of them, possibility of false implication
could not be ruled out. In this respect reliance is
placed upon the judgment of Hon'ble Supreme
Court rendered in Sohni's case (PLD 1965
Supreme Court 111), wherein it was held that;

"Furthermore, according to  Doctor
Muhammad Yamin Khan out of the 9
‘injuries found one Maulo deceased 2 were
contused wounds, 1 incised wound, ) was
abrasion and the rest' were contusions.
Death  was due to  the  shock and
compression of brain caused by blood clots
due to fracture of skull. which was caused
by injuries Nos. 1 and 2 that were found on

Sebz Ali® () ) UON'SLEMRIUSTICE ISHTIAQ IBRAHIM
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the decéased. Most of the remaining
injuries were on the leg of the deceased, In
view of the number and nature  of njuries
one may legitimately ask whether this could
possibly have been the result of assault by 6
accused persons or that they could have-
been easily caused by two or three persons.
Viewing all the circumstances we are
satisfied that the High Court was right in
insisting on some corroboration of the
evidence of the eye-witnesses connecting
the accused with the crime. As such
corroboration was lacking, the High Couri
was justified in giving the benefii of doubt
to the accused pefsons."

The overall prosecution evidence would

give an obvious inference that the prosecution has

badly failed to prove its case égainsi the accused
beyond reasonable doubt in the. alleged mode and
manner. It is a cardinal principleﬁ cr;iminal justice that

the benefit of even a slight doubt i"s to be extended in

favour of the accused. In this 'regard reliance is

placed on the case of ‘Fazal Muhammad Vs. Zia ul

Hag _and__another’ [2016 PCr.LJ Note 30

(Péshawar)], wherein it has been held by this Court

that;

R
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“Prosecution was bound to prove ils case
Peshawar Hig! k.éﬁr: Ranch beyond any reasonable shadow o‘f do'ub{; if
Mingora Daghi-Quza, Swat. . any reasonable doubt would arise in the
prosecution case, benefit of the same must
be extended to accused, not as a grace or
concession, but as a matter of right. Better
to acquit hundred culprits, than convicting
one innocent soul. Acquitting by error,
would be better than conviction by error.”

N

EAm

10 . The medical evidence brought by the

prosecutién through doctors (PW-6 & PW-7) though
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establishes unhéturél death "of the de;:eased'and
sustaining firearm injuries by the PWs, ho;/vever, in
absence of essential cciroboration,  the p_rcée;r:lt
appellant could mot be held }esponsible for

commission of the offence.

11. In view of the afore.éaid c;ontradictions
and in_ﬁrhaities in the' prosecutiorisevidence, we ati
of the firm opinion that the .f'):rji-me' prosecution
witnessgs were unable to givevtés'tli'ﬁony‘ in line with
the prosecution version. Moré%o,_g owing to the

aforesaid strong grounds, false implication of the

appellant could not be excluded. Even in view of the

above contradictory testimonies of the PWs against

the prosecution version particularly the site plan

Ex.PB, the alleged role of the appeliant is not
established on the record thrtb)ug-l”n-z any'reliéb]e and

independent source.

| 2. Jt would also cérry . importance to

highlight here that nine accusédi including the
present appellant were given the same role of
general firing at the deceased and injured PWs. The

specific role ascribed to the appellant in the site plan

Ex.PB could not -be established by-.the prosecution.

.

Earlier two sets of accused have already been

siwaiel o HON'RLE MR JUSTICE [SHTIAQ INEAILIM
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acquitted by the then l_ear.nc;d. trial Courts fhrbugh
judgments dated 28.99.2012 and -]0.03.'2017. One
set was c;msisting up’;.on three Ac.<~)-":accused namely
Said Zeb, Saif Afzal and Ghulam Muhammad were.
arrested wh.ereas.thé other was éoh;sist'ing upon co-
accused namely Mukhtiar and;‘}f\dzuhammad Zeb.
Except acquitted co-accusedthlljflam Muhammad,
all acquitted co-accused ‘have bééﬁ assigned same
rd]e of firing. During earlier trials of the acquitted
co-accused, almosﬁ same set of evidence has been
produced by the prosecution, which was twice

disbelieved by the leamed trial Courts. Moreso,

during trial of the pres:ent appellant the Tnvestig‘ating |

Officer (PW-4) who had.conductedfinvéstigation in
the case before arrest of the appe‘l']éfxlt states that:
LuL)a;uszzéa,g:u,:%_swLf},/u
| S S
‘Nothing new or éﬁ‘y incriminating
evidence was brought on record durmg investigation
or trial of the present appellant toi disfinguish his ‘rolé
from thlat of his already acquitted 9§-a§cused in the
case. Connected CriAminaI Appeals NoéOl-M/ZO 1-2,
130-M/2017 & 67-M/2021 filed by fhe complainant-

party against acquittal of the co-accused were

subn Al o NBLE ; BRAHL
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dismissed by this Court and the said impugned

judgments dated 28.09.2012 & 10.03.2017 of the
learned trial Courts were.'ma‘in_tai'hed' by us today
vide our separate judgmentg in zbzd criminal appeals.
The said-co-accuSed were ext‘ehc‘_i.é'd'.the benefits of
doubt and in pecu]_ia‘r.circurnstah§e$ of the case to

term the present appellan‘i as guilty of the offence,

the prosecution was required to produce a very
: ..:,;,.;1' strong and overwhelmiﬂg evidence differe_ntiating
his role from that of the acquitted co-accused in such
an coherent manner, which could not falsify the
whole prosecution story/version,f{ ‘however, as a
natural phenomenon in parfiéuia; facts énd'
circun&stances of -the'céﬁg, the pl_‘iime' pr"os-ccutionv

witnesses were unable to givé incriminating

testimonies against the present app':él]ant. Brining of
dishonest improvements by the PWs during

%;ﬂ/,ﬂ; - evidence is clearly  their unnatural conduct.
Sub bEo LR .

o Exdfiper Therefore, on strength of the available prosecution.
rasnawar Mgy Coyft Banch ' ’
MinGoia Darvfi-gf. s, Swat,

eviderice‘, only conviction of the present appellant is
not sustainable. In this regard, reliance is placed on

the case of ‘Muhammad Pervaiz Vs The State and.

other’ (PLD 2019 Supreme Court 592), wherein

Sohz Ali® (D8) VRLED ! s
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the august Supreme Court of Pakiét?n has observed

that;

“Reappraisal of evidence----Accused and
co-accused assigned similar role of
strangling the deceased---Same set of
evidence forming basis of acquittal of co- .
accused but conviction of accused----Held,
that the evidence of prosecution qua the co-
accused was rejected by the Courts below
and he was acquitted---Role assigned to the
acquitted co-accused was inexorably
intertwined with the accused’s alleged
RSN participation in the crime, thus, it would be
SR unsafe to. maintain the : conviction of
" accused in such circumstances.”

Reliance can also be ;;laced'on a very
EP recent judgment rendered by th’e"-august Supreme

Court of Pakistan in the case of ‘Tarig Mehmo&)d Vs.

The State’ (2021 SCMR 471), wherein it has been

_held that;

“Reappraisal ~ of  .evidence---Witness
statements/ evidence disbelieved with
respect to majority of the co-accused
persons, relied urson by the High Court and
Trial Court to convict the accused without
any independent corroboration---Heid, that
fractional reliance to maintain solitary
conviction of accused on the statements of .
O the witnesses disbelieved qua their own
g assailants was an option fraught with
i ‘ potential risk or error and as such
e w‘:{cr: ,:, o incops'isten? with t}?e Princip}e of safe
NMingora D;j:j,‘_“_%_’;} e administration of Justlge---Aj_)peal was
T allowed and accused was acquitted of the

charge.” : '

Hence, the evidence recorded by the
prosecution witnesses during trial of the present
.appellant,. particularly establishing no’ potential

human error or omission on part of the prosecution,

Sabe Al (o8) LON'BLY MR, JUSTICE [SNTIAO IBRAHIM




S

RTESIED

L)rm :

ourt B -ench

“&w- amy L.

P "hJW-A Pi i1

221 -
would require same treatment gi;reri to the acquitted
co-accused. There .a're a lot 'ofg inconsistencies,
contradictions and infirmities in the case of the
prosecution, however, we do not feel necessary to
highlight same here as the afOremenfioned discussion
would be sufficient for just decision of the appeal in

hand.

13. No doubt, after the occurrence, the
appellant has absconded for a consnderable period,
however, it is by now se‘a:,led that mere absconsion is
not sufficient for holding an achsed guilty unless
the same is supported by the_ibﬁhér trustworthy,
unimpeachable anc\l confidence inspiring evidence,
which is missing here in this caée. Therefore, on

mere absconsion, the appellant/accused cannot be

convicted. Wisdom in this regard is derived from the

case of ‘Rohtas Khan Vs. The State’ (2010 SCMR
655), wherein the august Supreme Court of Pakistan

has heid that:

. “Abscondence of accused, no doubt, is a
relevant fact, but it can be used as a
corroborative piece of evidence, which
cannot be read in isolation but has to be
read alongw1th substantxve piece of
evidence.”

4. For what has been dis&ussed above, we

have reached to an inescapable conclusion that the

swoaiie]  om HON'BLE MR, JUSTICE ISHTIAQ IBRAIIM
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learned trial Cqurt has not appreciated. the
prosecution evidence in L.) true perspective while
awarding conviction to the -appellant; and as sﬁ'ch the .
impugned j-udgmentof the learned t?ria:] Court is not
maintainable. Resultantly, this appgél is allowed, the
impugned judgment dated 30‘._,09'.2"0'1-9 of the leamed

trial Court is set aside and the appellant 1s acquitted

~ of the charges. The Murder - Reference No 11-

o M/2019 is answered in negative. The appellant be

released forthwith from jail if _nb_t.required in any

other case.

15. These are the reasons of our short order

’

of the even date.

Announced.
Dt 20.05.2021

.S.No 0:}7 M;., y %

Name of Applicant-- "

Date of Presentation of Apphcang 0? j& b 200 ceﬂ!fled to be triie COpy
nate of Completion of Cop.wZ 5 Tt W

No of Coples / _ /b.
Urgent Fee "g 3y _ e ' ‘

Fee Cherged —n A~ st “'ghCoun. Mmgﬂm/l}ar iha, St
Date of Delivery of COP‘esdg"'Q‘oj“““/ﬁ%ﬁ.’/ Adthorzed Under Artide 47 of Gamnore-Shaadat gy

swaalc]  (om) un.\_m.nm..msmusxm&mwnu
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No. 2.5 /As;/rze 1'1 mtm« Upfper dlated 0707 S‘/ 2021

-~ CRIMINAL mm NO: Ba4-M// '_1'019 WITH LR 11 Wzms
Kamal Muhfamma:d Vs the State et

LTS 02/324/109/148/149 PPC BS Ga,n_d_lw |

‘SUPEBINTENI]ENFI' DIS’I’RIG‘I’ !Ml FIMEBGABR

j;ntlmsmnnm ISR B

| i'Gandlgar and conv .

- 'accused/ appellant IS i;'s ; : as

B lMay 2021.

Swe mf,cnmmal appeal

sentence awarded 10 - the

', copy of aforesald order is

' .attached

You are,’ hereby, directed” Ed--'sé'tj ‘freek' the appellant/convict

Kamal Muhammaeéd $/0 Zardol Muhammad R/O-Sra Shah

Diivara, Disteict D Uppar forthwlth from the prison Provided

~that he Is not mqt'xiif{t'zél inaziriy jS[*i‘f-x’éir em’e.

Given undex my. hand and tlne sea] of the court this 250 of

2 97 iﬁz’ég:/“i*zﬁélppc . fPS

@

| s Peror 05 @21- o -the august Peshawar .
High Cotrt, M

" No. 444M/ by
. -:a¢qu1tted of th .

drbwna*»:: Sessmns ]udgeJI )4/4:



; ANNEXURE _ /E“ %
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N
Worthy Regional Police Officer,

Malakand Region At Swat.

Subject:

DEPARTMENTAL APPEAL AGAINST THE
ORDER DATED 01.12.2010, WHEREBY THE
APPELLANT WAS DISMISSED FROM
SERVICE AND SUCH DISMISSAL ORDER
WAS RECEIVED BY THE APPELLANT AFTER
ACQUITTAL FROM CRIME CASE BY THE
HONOURABLE PESHAWAR HIGH COURT

"MINGORA BENCH DARUL QAZA AT SWAT
ON 20.05.2021 .

RESPECTED SIR;

1

i~

(od

That the appellant was enlisted in police department on 04.07.1991 and since his
appointment he performed his duty with great devotion and honesty whatsoever
assigned to him and no compliant has been filed against him by his superior regarding »
his performance.

That the appeilant has falsely been implicated in the criminal case vide FIR No.279
dated 10.09.2010 U/S 302/324/148/149/PPC at Police Station Gandigar and due to
criminal case the appellant was compelled to remain absent from his duty.(Copy of FIR
dated 10.09.2010 is annexure as A) )

That the appellant was acquitted by the Honorable Peshawar High Court Mingora Bench
Darul Qaza at Swat on 20.05.2021. In pursuance of the order of the Honorable Peshawar
High Court Mingora Bench Darul Qaza at Swat,release order was issued from the court
of Honorable Additional Sessions Judge —l Dir Upper on 25.05.2021 which was received
to jail authorities on 28.05.2021 and the appellant was set free from the jail on that
very day.(Copies of judgment dated 20.05.2021 and order dated 25.05.2021 are
attached as annexure B&C).
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‘,jf\ That after the acquittal, the appellant went to the department to know the fate of his

'

5.

service, but he was informed that he has been dismissed from service on 01.12.2010
from the date of absence ,without communicating charge shéet, show cause notice and
without conducting regular inquiry against him and handed over his dismissal order
dated 01.12.2010(copy of dismissal order dated 01.12.2010 is attached as annexure-D)
That the appellant wants to file instant departmental appeal against his dismissal order
dated 01.12.2010 received by the appellant after acquittal from criminal case on

. 20.05.2021 on the following grounds.

GROUNDS

A.

That the impugned order dated 01.12.2010 received by appellant on 28.05.2021 after
his acquittal from criminal case by the Honorable Peshawar High Court Mingora Bench
Darul Qaza at Swat is against the law, facts, norms ofjustice‘and materials on record,
therefbre, not tenable and liable to be set aside.

That the appellant was never associated with the enquiry proceedings before passing
the impugned order of dismissal from service which is violation of law and rules and as
such the impugned order is liable to be set aside.

That no opportunity of defense was provided to the appellant during enquiry
proceedings, which is violation of Article-10A of the constitution of Pakistan.

That Show Cause Notice was not issued to the appellant before pass'ing the impugned
order, which is against the norms of justice and fair play.

That no Charge Sheet was communicated to the appellant, which is violation of

~ rule 6-i {a) of Police Rules 1975.

That even the enquiry report was not provided to the appellant, which is against the
norms of justice and fair play.

. That the a;ppellant was charged in criminal case and as per Civil Service Regulations,

194-A the appellant should be suspended till the conclusion of criminal case pending
against him, but the appellant was dismissed from Service without waiting to
conclusion of criminal case pending against him in court which is violation of

- CSR, 194-A.

That the appellant was acquitted in the criminal case pending against him and as per
16-3 of Police Rules 1934 the appellant is entitled for re-instatement as the reasons
due to which the appellant was remained absent from duty is vanished and there
remain no ground to penalize the appellant.

That the penalty imposed upon the appellant is too very harsh as the ap‘pellant has
served the department for about 20 years having unblemished service record, but due




/1

: _;to fa!se tmpilcatuon m cnmmai case, he was compelled to remain absent from hns duty, -
-therefore needs to be treated wuth !ement view.’

That the penalty imposed upon the appel!ant passed in violation of law and rules,
-therefore not sustainable and liable to be set aside.

That the appellant has been condemned un-heard and has not been treated accordmg
- -:to law and rules

. Itis, therefore, most humbly requested that on the acceptance of this
departmental appeal; the |mpugned dlsmnssal order dated 01 12.2010 may kindly be

set aside and the appellant may be re-lnstated into Servsce wuth all back and
consequentual benefits. - -

Appellant

Kamal M-oharnrnad, Ex-Head Constable
Police Lines, Dir Upper.

Cell No: 0340-9090411
' 0315-9250411 - .

L -D-ate..:g' ﬁ v 262 I




* ANNEXURE*  “G"  PAGE “ 36 “.

. OFFICE OF THE
REGIONAL POLICE OFFICER, MALAKAND
'SAIDU SHARIF SWAT.

No. 8778 /E, dated Saidu Sharif the 29/07/202

To,
The District Police Officer . Dir Upper.
 Subject; - APPLICATION
Memorandui:

‘ An application submitted by Ex- Head Constable Kamal Muhammad.
No .37 of Dir Upper District..Requesting therein for re-instatement in.
service. :

. ~ His appllcatlon was thoroughly perused and found that he
was dismissed from service on 11/12/2010 after completlng all codal
formalities. His application is badly time barred hence request of the
applicant cannot be entertained. His application is hereby filed .

REGIONAL POLICE OFFICER
MALAKAND SAIDU SHARIF SWAT
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(OFFICE OF THE
REGIONAL POLICEOFFICER MALAKAND

SATDU SHARIF SWAT. o
Pl 0946-9240381-82 & Fox No. 1946-9240390
Epail; digrrelahandidyahoo.con

.

ST daied Saida Sharfl he ,__;.f_\_,]_,_/,_,___?],- 121724

Subject: APPLICATION. , - |pate LoFop
et o UPPER DIR |

An application submitled by lix-Head Constahle Kamal Muhammad Ne. 537 of 13ir
Upper District, requesting therein Tor reinstaternent in’scrvic';;,
His application was thoreughly perused and found thar he waz dismiseed from

service on LU122010 after completing all coda} Formalifies. Fhy application iz hadlv time baread. honce
. " . e——— - .

e M

requrst of the applicsnt capnat (e entertnined  His application ig hereby fifed.

: L ‘ . : \RQE_“-“ .
» Nlﬁln!ﬁ?ﬂﬁﬁ at gnidu CQharif Swat
“Nag?




BEFORE TII E KHYBER PAKHTUNKIIWA SERVICE TRIBUNAL

PESHAWAR

Sérvice Appeal No. 7274/2021 .

Kamal Muhammad Ex- Head Constable Police Line, Dir Upper ...... Appellant.
VERSUS. '
1) P1ovm01al Pollcc Officer, Khyber Pakhtunkhawa Peshawar,.
2) Regxonal Police Officer Malakand at Saldu Sharli Swat
3) District Police Ofﬁcer Upper Dir ..o Respbndents.
INDEX
S.# | Detail of documents Annexure Pages
1. | Para wise comments. - -3
EH Power of Attor ney. = 4
3. | Affidavit.' - 5|
4 Copy of bed entries “A” . 6-14
5 | Charge Sheet, Statement of allegation Final BT 15-19
Show Notice Finding Report & Dlsmlssal : 1
| order -

S
ek
(i 7
Inspector Legal
Dir Upper
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. 7274/2021

Kamal Muhammad Ex- Head Constable Pohce Line, Dir Upper

| feeeeneaes | (Appellant)
Versus ‘ '

1. The Provmc1al Pohce Ofﬁcer Khyber Pakhtunkhwa, Peshawar
2. The Regional Police Officer, Malakand at Saidu Sharif Swat. :
3. The District Police Officer, Upper Dir............ : (Respondents’).

PARA WISE REPLY ON BEHALF OF RESPONDENTS,
Respectfully Sheweth :

Preliminary objections:

1. That the Present service Appeal is not mamtamable In its present
" forum. '

2. Thatthe Appellant has not come to this august Tnbunal w1th clean
* hands. - _

3. That the Present service 'Appeal badly barred by law & l1m1tat1on o

4. That appeal is bad for misjoinder and non-joinder of necessary parties.

5. That the appellant has suppressed and concealed the matenal facts
from this honorable trlbunal '

" ON FACTS,.

1) Correct to the extent that the appellant rernamed employee of
respondent department and enisled as constable in the year 1991 but
- his service record is full of bad entries followed by committing brutal
murder of 03 innocent persons and wounding 04 persons reported vide
FIR No.279 dated 10.09.2010 u/s 302/324/148/149/149/PPC
‘Gandigar(Copies of bad entries enclose as armexure... " 7. . )

2) Pertains to record hence needs no comments,

3) Incorrect, the appellant was issued charge sheet plus statement of -
allegation and ¢ enquiry committee was constituted to scrutinize the

~Conduct of appellant on threadbare angles. The inquiry committee
utlhzxng different source to 111f0§51 the appellant for joining inquiry
Mmg but in vain. The. appellant was directly charged in brutal
procecdil
murder registered vide FIR No 279 dated 10.09.201G u/s
302/324/ 148/149/149/PPC Gandigar for killing 03.innocent person
and mJurmg 04 person. After commission of offence the appellant
gone mto hldmg for a long period about 07 yvears. The i Inquiry
‘ comm1ttee after proper proceedmg submitted the ﬁndxngsmn

Harrating that the appellant intentionally and deliberately avoiding his
appearance before inquiry comm1ttee and also charged in criminal




., casevide FIR No 279 dated 10.09.2010 w/s
302/324/148/149/149/PPC Gandlgar recommending for major
e ————— .

punishment. The copetent authority on pursuel of findings report

. igsued final show cause notice and is handed over in the appellant
house for service upon him but he intentionally not join the
proceedlng of enqurry The competent authority on the -
recommendation 0f inquiry committee dismissed the appellant from

service.(Copy of charge sheet, Statement of allegation, ﬁndrngs

-report, final show cause notice and dismissal order enclosed as
[

annexure ....... 827 ... )
4) Pertains to judgment of honorable ngh Court, hence needs no
comments.

5) Incorrect, the departmental appeal of the appellant found groundless
and therefore rejected by the respondents purely on merit, keeprng in
view the seriousness of the mcrdent

6) The appellant has got no cause of actron to file the 1nstant service

appeal and the honorable court has got not JUI‘ISdlCthIl to entertain the
present service appeal

GROUNDS.

“A. Incorrect, the order of respondents are in accordance with law,
based on facts and was issued in light of material available on
record. ' -

B. Incorrect, the appellant was treated by the respondent department
in accordance with law/rules and no Vlolatron of the constltutron
has been committed by the respondents.

C. Incorrect, no malafide exist on the part of respondents in process of
passing both orders. KN

D. Incorrect, no dlscrlmmatlon was done with- appellant while treating

his case and no violation of the principles of nature justice has
- been committed by the respondents.

E. Incorrect, charge sheet plus statement of allegations and final show
“cause notice have been issued before passing the dismissal order.

F. Incorrect, charge sheet and final show cause notice have been
issued to the appellant but appellant after commission of brutal -
murder has gone into hiding and intentionally avoiding joining the

“whole proceeding. Moreover his application ~filed before
resp‘ondent No.02 was rejected being badly time barred.

G. Incorrect, proper inquiry into the matter was conducted in
“accordance with law/rules as briefly discussed in preceding paras.
H. Incorrect, the order of dismissal was passed after proper scrutiny of
whole record facts and circumstances of the case by applying
diligent mind. All the process have been committed after

completing codel formalities as envrsaged in law/rules

I. Incorrect, as already discussed in preceding paras, That the

- appellant was directly charged in brutal of 03 innocent persons
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. wounding 04 personS' and absconded for more than 07 years after
commission of offence. | |

J. The respondent also seeks leave of this honorable service tribunat
to rely on additional grounds at the tire of arguments/hearing.
Prayer.

It is therefore humbly‘prayed that. on acceptazice of'this para-wise
reply, the service appeal graciously be dismissed with cost.

Provincial Police Officer,

Khyber Pakhtunkhwa, Peshawar, %O/ﬂb/ ,
Regional Police Officer, - % % er
Malakand at Saidu Sharif, Swgt. R*’O‘li”.a‘ ':f e o

Saidu Sharif, Swat.

x

1.

District Police Officer, . :
. _ 7N

Upper Dir. : Blatrict Policg Gfffsag .
- DirUpper, ..



,-BEFORE THE HYBER PAKHTUNKHWA SERVICE
| - TRIBUNAL PESHAWAR

Service Appea] No. 7274/2021 _ _
Kamal Muhammad Ex- Head Constable Police Lme Dir Upper -
(Ap_pellant)_
Versus .- | |

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
2. .The Regional Police Officer,Malakand Devision At Swat.
3. The District Police Officer, Upper Dir

.. .(Re.s‘ponclents).'

Power of Attorney

We, the undersigned do hereby aigthorized Zewar Khan Inspector Legal to
appear on our behalf before the honorable Court in the cited above case on each and every date.

He is also authorized to file para wise comments/ repIy, prefer appeal and
to submit the televant documents before the court.

Respondents:

1. Provincial Police Officer, . S %O -
Khyber Pakhtunkhwa Peshawar., ‘ &/

2. Regional Police Officer, : - Reojonal Polce QIR

oo Offcey,

. . Niatawand Region,
Malakan at Saidu Sharif Swat - iatawand Rogor
. K . ! bazdu ‘Qhafh, Swal,

A

3. District Police Ofﬁcer,_ o - A

Upper Dir. ;
@?ﬁfrfﬁi’ Palj

Bir ¢ Gower Ofﬁcer




'M;BEFORE THE HYBER PAKHTUNKHWA SERVICE -
| |  TRIBUNAL PESHAWAR,

Service Appeal No: 7274/2021. | |
Kamal Muhammad Ex- Head Cdnstable'Poiioe Li,ne,D‘ir Upper' |
| | | (App'eilant) |
Versus

1. "The Provincial Police Ofﬁcer;.Khyber Pakhtunkhwa, Peshawar
2. .The Regional Police Officer,Malakand Devision At Swat.
3. The District Police Officer, Upper Dir -

~ ...(Respondents). -

© Affidavit

I, Zewar Khan, Inspector/Legal do hereby solemnly affirm and declared that the contents
of para wise reply are true and correct to the best of my knowledge and belief and nothing has -

been concealed from this honorable court.

i
! 1=
DEPONENT _
Zewar Khan Inspector
Legal, Upper Dir.
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CHARGE SHEET.

‘ 1, Abdur Rauf , District Police Officer; Dir Uppfer‘ As competent authority,
hereby chiarged You Head Constable Kamal Muhammad No.37 as follows:-

: ‘ You Head Constable Kamal Muhammad N0.37 while posted: OASI
;o (Police Line) absented yourself with lawful duty w.el 10.09.2010 " with. out prior
permission of your SUpEriors. : I ‘ '

; All there based on your malafied intention, negligence, omission and disinterest
/ in duty which 1s'gross misconduct on your part. ' ) '
4 .
a . u' - ’ .
: 2 . By reason of the above. You appear 10 be guilty of misconduct under .

section 3 of the NWFP Removal From Service ( Special Powers } ordinance 2000 and
. have rendered yourself liable o all or any of (he penalties specified in Section-3-of the
: Ordinance ibid. . oo B ' o
3 ‘ You aré theretore, directed to submit your written defence within 07 days
of the receipt of this charge sheet 10 the enquiry officer/committee. :

4. Your written defence, if any should reach o0 the enquiry Commitiee within
the specified period, failing which it should be presumed that you have no defence to,
offer and in that case the expatriation shall follow against you- '

5. Intimate whether you wish 10 be heard in person. }
6. Statement of allegations is enclosed. ‘
_ m'\ :
: . : : (ABDUR RAUF)
‘ _ : B . © District Police Officer,

Dir Upper

“

NO. 'ﬂo / /EB. dated Dir Upper the / - '(("‘2010. '
) Copy to Head Constable iCamal Muliammad No,37 10 submit your veply. 1o
the charge sheet within stipulated period. :

IS TA N Y



-/  DISCIPLINARY ACTION.

1 Abdur Rauf District Police Officer, Dir Uppcf: As ‘l&;ompetém authority, am of
_tbe' opinion that You Head Constable Kamal Muhammad N0.37 hés rendered himsell
/ ‘liable to be proceeded under Section 3 of the NWFP Removal From Service (Special
Powers) Ordinance 2000. ’

STATEMENT OF ALLEGATIONS.

" You Head Constablc'Kamal Muhammad No.37 while posted OASI
“(Police Line) absented yourself with Jawful duty w.el.10.09.2010 with out. prior
permission of your superiors. ‘

K]

i 2. For the purpose of scrutinizing the conduct o the said accused with reference’
HUon to the above allegations, an enquiry committee consisting of the following is constituted under -

section 5 of the said ordinance.

1. Mr, Fazal Wahid Khan DSP/Investigation.
2. Mr, Muamber Khan SHO PS Lir.:

3. ~ The enquiry commitice shall in accordance  with the provisions of the-

_ordinance. provide reasonable opportunity of hearing 1o the accused official. record its findings

and make within 07 days of the receipt of this order, recommendations as to punishment or other -

appropriate action against the accused.

4 . The accused official shall join the 1:}|'0cccdin_gs'0n the date time and place
fixed by the enquiry committee. '

! - : ‘ : ' (ABDUR RAUF) -

- District Police O.fficer,
Dir Upper

No. ‘2 Z/ - . /EC, Dated Dilr Upper fl\e __/Z/ ?’, ]20&0.

Copy toi-

|. Mr, Fazal Wahid Khan DSP/Investigation.

2. Mr, Muamber Khan SHO PS Dir . ,

3 Head Constable Kamal Muhammad No.37 to submit your reply to the enquiry committee
within stipulated period. : ' o ‘

R
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ORDER. -

HC Kamal Muhammad No. 17 while posted as QHC Police Line '
Dir Upper absented himself with effect from 10.09.2010 till to date with out any
leave o prior permission from the high ups. Which is gross misconduct and
against the discipline of the force. s L .
He was served with charge Sheet and summary of allegation vide

this office Endst: No 24/EB, Dated 14.09.2010. An eriquiry committee -

comprising My. Fazal Wahid Khan DSP/nvestigation Dir Upper and Mr.
Muambei Khan SHO PS Dir was _constituted {0 enquire 1nto the matter.
However the defaulter HC did not appear vefore the said comumittee for’,
recording his statement up 611 now. He is absent!from his law full duty for a
period of 2 months 27 days till now. He was served with Final Show Cause
Notice vide this office Letter No. 24 Dated 73.11.2010. 1t 18 evident from Final
Show Cause Notice and local verification (hat there 1800 hope that he will-be
presented him self in near future, AS the enquity committee recommended him
for major punishment i e Dismissal from service. ' '

Du¢ to his long absence with out leave-are permezxtion and
reconmendation of enquiry committee, he-is hereby DISMISSED from service
under section 3 (a) (b) of the KPK removal from Service (Special Power)

QOrdinance 2000, from the date of his absence. The Kit/ -other uniform articles -

shall immediately be depo'sited from him in the District Godpwn.

Order announced.

—
—.

. Dir Upper
oB Nq___LQ_]_ﬁ___ .

Dated. L 0o




