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_ ! 1 10/@8}’2023 ' . The Misc. application in Servu‘e ﬂrmea% N [
i 234/2022 submltted today by Mr. Saé&tﬂilah Khan Marwat "
| ! Advocate. it is fixed for hearing beforé Division Bench at
Peshawar on /5-08.2028 . . -%Origiha! file ke
requisitioned.
Bv the ian
115.0812023 1. Learned counsel for petitioner present. Mr Fazal Shah

g ﬁgNNégﬁ}% Mohmand learned Additional Advocate Génera_{ for the
T wenT J
Peshawag respondents present.

2. Due to summer vacations D.B is.not available,
therefore, case is adjourned. To come up for arguments on

restoration application on 03.11.2023 before DB P.P given to

a

parties.
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(Rashida Bano)
Member (J)
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I BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

Misc. A. NoS 2672023
IN
N S. A. No. 234/2022

Arifa Saleem W/O Sardar Naeem,
Senior Instructor, Physical Education,

il GGHSS, Nishterabad, Peshawar . ... ...... . ... Appellant

R 1. Director, Elementary and
Secondary Education, KP,

Peshawar,

2. Secretary, Government of
KP, Elementary & Fecondary

";:?;;w..{.if-;-. ' Education Department,

Gooed 3 Peshawar.............. e .. Respondents
APPLICATION _FOR _CORRECTION _/ RE-
HEARING / RESTORATION OF THE SUBJECT
'APP‘EAL REGARDING_ SENIORITY DISPUTE:

spectfully Sheweth,

o
D
"

1. That applicant along with 03 other colleagues filed appeals this
hon'ble Tribunal for correction of seniority pOS1tIOﬂ which was

admitted to reguiar hearmg and the parties were then served with
notices. (Copy as annex “A")

2. That written statements / reply was subm‘ttédwby the official

-respondents and the private respondents were placed x-party by
“the hon’ble Tribunal. (Copy as annex “B")

3. That the said appeals came up for hearing on 17-07-2023 after full

probe, the hon'ble Tribunal was pleased to dizposed of the matter
with direction to the official- respondents to anti-date the promotion
order with effect from 13-11-2007 instead of 19-05-2009




BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

Misc. A, NoS 72/2023
IN
'S. A. No. 234/2022

Arifa Saleem W/O Sardar Naeem,

Senior Instructor, Physical Education, :
GGHSS, Nishterabad, Peshawar . .., .. .... . ... Appellant

VERSUS
Rirector, Elementary and

Secondary Education, KP,

Peshawar,

Secretary, Government of
KP, Elementary & Fecondary

Education Department,

Peshawar............... e e e e . Respondents

APPLICATION _FOR _CORRECTION _/ RE-
HEARING / RESTORATION OF THE SUBJECT
APPEAL REGARDING SENIORITY DISPUTE:

spectfully Sheweth,

1

Thét applicant along with 03 other colleagues filed appeais this
hon'ble Tribunal for correction of seniority position which was
admit‘ted to regular hearing and the parties were theni.seljved with
notices. (Copy as annex “A”") |

2. That written statements / reply was subméttéd by - the official

-r‘espondents. and the private respondents were placed x-party by
‘the hon’ble Tribunal. (Copy as annex “B")

3. ‘That the said appeals came up for hearing ©1117-07-2023 after full

probe, the hon’ble Tribunal was pleased to dieﬁposed of the matter
with direction to the official respondents to anti-date the promotion
order with effect from 13-11-2007 instead of 19-05-2009




2
‘accordance with the department Notification dated 29-04-2014.
(Copy as annex “C")

That applicant was promoted to the post of Instructor Physical
Education B-17 on 15-06-2009 and she should be given seniority

with effect from 15-06-2009 Instead of 13-11-2007 which requires
correction,

It is, therefore, most humbly requested that applicant be awarded /
-anti-dated senlority with effect from 15-06-2009 instead of 13-11-

2007, with such other relief as may be deemed proper and just in
circumstances of the case. |

'«zﬁt‘@w

Applicant

Date: 09-08-2023 Saadullah Khan Marwat
Advocate

Through

AFFIDAVIT

fﬁgij@-ﬂw

DEPONENT .
«/ . .
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BEFORE KPK SERVICE TRIBUNAL PESHAWAR

S.A No. v“'u"i /2022

Mst, Arifa Salegm W/0Q Sardar Nagem,
i | Senlor Instructor, Physical Education,
GGHSS, Nishtar Abad, Peshawar . ... ..o v Appellant

| Whehes "’nw\tuuh\vn

Wi viee Teibon: al
‘ . VERSUS ) :
‘ . . Diary M. M__

i, Director, Elementary and a ;ﬁ-‘-"/ 202G

ame
Secondary Education, KP,
Peshawar.

2. Secretary, Government of KP,
Elementary & Seccjndary

L ‘ Education Dep'a;rtment,

l ‘ ~ Peshawar.

3. Mst. Misbah Seema, Senior Instructor,
Physicéi Educafion, Govt. Girls Higher
Secondary School Munawar Shah No.
06. D. 1. Khan. (5. No. 09)

4, Mst. Rahila Bano, Senior Instructor,

|

|

~ Physical Education, GGHSS, No. 05

' Qasaban D. 1. Khan. (S. No. 10)

[.

5. Mst. Parveen Akhtar, Senlor Instructor,

co . .
F“edﬁ-@:_cga;hys‘cal Educatlon, Govt. Girls Higher

- Secondary School, Akora Khattak,

‘y‘“ﬂgﬂa-&:n- ' :

| ar Nowshera. (S. Na. 16) e

é Mst. Yahya Beglum, Senior Instructor,

| Physical Education, GGHSS Pir Pial'
Nowshara. (S. No. 19)

7. Mst. Mufeeda Begium, Senior Instructor,

Physical Education, GGHSS, Shehbaz

Ghara, Mardan. (5. No.‘ 22)
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‘ - 8. Mst Samina Akhtar, Senlor Instructor,
' L Physical Education, GGHSS, Comprehensive
: Peshawar City. (5. N.o. 23)

', Mst. Ghazala Nacem, Senlor Instructor,

Physical Education, GGHSS, Behzad

Chakarkot Kohat. (S. No. 2_7)
10, Mst, Basreal Afzal, Senior Instructor,
Physical Education, GGHSS,
Hathlan Mardan, (S, No. 29)
:' 11, Mst Tasleem Kausar, Senlor Instructor,
Physical Educétion GGHSS, Skhakot
Malakand (S. No. 35)
12. Mst. Maryum Rasool, Senior Instructor,
Physical Education GGHSS, Kalabut
Township-1T Haripur (S. No. 39)
! ' 13.  Mst. Mussarj lgbal, Senlor Instructor,
! : Physical Education GGHSS, _ o
| Esak Chuntra Karak (S. No. 41) - - -
14.  Mst. Sardar Bibi, Senior Instructor,
Physical Education, GGHSS, No. 01
Karak. (S. No 42)
Mst Shahida Begsum Semor lnstructor,
Physical Education GGHSS Esak Chuntra,
| Karak (S No. 46)

Mst. Nazma Shaheen, Senior Instructor,

.____g‘. e —

I . Physical Education, GGHSS, Larama,

S R Peshawar (5. N0o. 50). % . ...t Respondents ;
A S .

| ‘ APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974
/ AGAINST _FINAL SENIORITY LIST OF SENIOR
; INSTRUCTORS PHYSICAL EDUCATION ELEMENTARY
| AND SECONDARY EDUCATION DEPARTMENT _KP
LN © . PESHAWAR DATED 02:03-2021 OF R. NO. 03 WHEREBY
KT ) JUNIOR _TO APPELLANT _WERE sHOWN SENIOR

/« o T
WITHOUT ANY REASON AND JUSTIFICATION: l - N e




g 2 s

. i o

B - Respectfuily Sheweth;

1, That on 20-10- 1993 appellant was appolnted as Pnysical Educatlon

1 |

B Teacher (Female) (PET) on the recommendatlon of Departmentai

: | Selection Committee with some terms and conditions contalned
therein and her name was flguired at S, No, 9 of the. order Ibld.
(Copy as annex "A")

2. That on 08-05-2008, appeiiant was awarded degree of Master of
| _ Science obtained from Gomal Unlversity, ©. I, Khan., (Copy as annex
; . \IB")

_‘ 3.

- That on 13-11-2007, Secretary Education, Govt. of KP, Schools and
Literacy Department issued Notification accorded up-gradation to the
past of Librarlans amd Director {ﬁh'ysrf*al Fdueation from B-16 to Be17?
regular of the exls;_lng Incumbents who hoid Master Degree in the

relevant subject. Her uu;no seniority positlon will remaln Intact.

Here it would be nol out of place to mention that appeliant was

awarded degree of M. Sc on 08-05-2008 with B-17. (Copy as annex
T "C"

o 4.  That on 10-02-2009 orn the recommendatibn of Departmental
R | Promotion Committee, | appellant was promoted to the post of
: Director Physical Education B-16 on regular basis and her name was
Ll figured at S. Ng. 02. (Copy as annex “D")

m———

5. That on 31-03-2009, Director Education issued Final Seniority List

| wherein name of appellant was placed at S. No. 78.(Copy as annex .
i \\Ell)

6. That prior to the aforesaid exercise, up-gradation, prbmotlon
. senlority list, etc, no proper rules were infield, yet on 16-05- 2009

for the first time service structure was guven to the employees of Lhe
department,

A__.\j___ -

That on 15-06-2009, apoeliant was promoted to B-17 on reqular
basis on the recommendation of DPC. Her name was placed at S,
No. 13. (Copy as annex “F") : '




8. That on 01-01-2017, subsequent senlority st was clrculated
whereln appellant name was flgured at S. No. 65, This s'e}nlonlty list

‘was also not prepared properly and per the mandate of law. Seniors |

were not assigned proper place in senlority Hét. (Copy aél annex “G")

. '8, That on 1,0~b2~2017 reprasentation was submitted te éhe authorlt\}
for correction of the aforesald seniority. (Copy as annex “H")

i, 10, That on 23-05-2018, the competent authorlty issued Notlfication for
promotion of 60 female Instructors Physical Educatlon B-17 to the
post of Senior Instructor Physical Education 8-18 in the department,
The name of appeliant was figured at S. No. 60. (Copy as annex “1")

11. That on 31-12-2018, Tentative Senlority List of 8-18 female Senlor-
Instructor Physical Educatlon was circulated whereln the name of
appellant was figured at S. No 61. Being senior, proper place was
not assigned to her. (Copy as annex. "1")

12. That on 02-03-2021, Final Seniority List of Senlor Instructors
Physical Education B-18 (F)‘,with covering letter dated 26-;0-2021
was circulated wherein the:namé of appellant was placed at S. No.
53 instead of proper place. “The said List was shown as draft

seniority list and the department is going to make promotion over
this list. (Copy as annex “‘K"):

13. That on receipt of the said serdority list, appellant submitted
representatidn on 29—10~2021 before authority which met dead
response till date. (Copy as annex L)

Hence, this e‘ppea!, Inter alia on the foilowing grounds:-

y GROUNDS
i. .

a. That appeliant was initially appainted on 20-10-1993 as PET and was
|~ promoted to the post of DPE on 10-02-2009. She was further
I © promoted to the Senior Instructor §-18 on 23-05-2018. Similarly|
o contesting respondents was initially appointed on 15-11-1984 énd’
. promoted to the post of DPE on 18-02-2003 B-16, while she was




P U WP

T .
05(”"" |

awarded B-17 on 14-10-2013 and B-18 on 18-04-2019. Same is l:hl :
position of other respondents but Instead contesting respandents ‘_
were shown senlor to appellant for no legal reason.

b, That on 08-05-2009, result of appellant was declared by; admlttlhg 4

i +7

her two degree of Master of Sclence and thereafter on‘iSi'-OE*—ZOOQ, ;

she was upg_racied to B-17 from B-16 on regular basls and was then
entitied to senlority. N

As agalnst contesting respondents admltted to the degree of M. Sc
and upgraded to the post.of B-17 on regular basis,

That as and when senlority list was Issued by the respondents, the

same was not based on legal footing and contesting‘reSpondents
being juntor were shown senior.

. That every seniority list as per the judgments of the apex court

gives fresh cause of action to an aggrieved person to assall the same
for her vested right.

That as and when appeliant flled representation for correction. of the
seniority list of B-18, Deputy Director (F & A) Elementary &
Secondary Education KP, Peshawar forwarded the same to R, No. 02 |
on 06-12-2021 to look Into the matter and to promote sentors.
amongst all the eligible candidates to B-19, meaning thereby that

the former seniority llsts wera not prepared as per the mandate of
law and seniority rules.

That in preparing the seniority lists, seniority rules were not taken
into task and juniors were placed seniors only and only on the pre-

text that thé seniority positions of all candidates would remain

intact. With due respect it is not the law to destroy legal right of a

-servant, but {senion’ty shall follow seniority rules and not Notification
- dated 13-11-2007.

. That the impugned seniority list dated 02-03-2021 Is. not based on

law and seniority rules but is based on favoritism, discrimination and

- malafide by placing 'seniors, juniors and their future rights were.
- infringed for no legal reason and justification.




h, ’That IR numeraus letters, raspondc.nts shewed reservation over the |

seniority lists, maaning thereby that the sama wera net basad an

legal footlng.

| i. That though the seniority lists were circulated time and again by thé'

respondents but no merit pcsltlon WAaS asslgned to the contestlng

respondents viz-a a-viz appe\lant.

jo That for the first time servica structure was glven In the, year 2009
" tp the employees of the departrnent and If such Is the posmcn, then
the formar exerclse was af no avall to eontesting respondents but
~was a futile. exercise. All such actions werg not based on law but

‘were based on favontism discr\minatton and malafide

‘ It Is, therefore, most humbly prayed that on acceptance of
appeal the impugned sentority list dated 02-03- 2021 of R. No.
"g1 be set aside by placing appellant senior to contesting

respondents, efc, with such other relief as may be deemed

(

Appellant
Through ,fff‘;

. proper and just the circumstances of the case.

A I 3
Saadullah Khan Marwal

l,./—\\,
( W\
Arbab Salful Kamal
)\ J,.o" ll7~%‘}
Dated: 10-01-2022 ‘ Am]ad~Nawaz

Advocates

/uw/’@'lw‘

\Q




BEFORE THE HON ORABL.E KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
EES_EAWAB,

. ‘ : l

|
|
T | -
Mst; Arifa  Saleem, SIP BPS-18 GGHSS  Nishtar Abad . District
l’es| AWaTwinn, L 1A L1113 48 1410 RN 83 8 Am e R e e e Appellant,

| ‘ | VERSUS

. Dlreict:or‘ E&SE Imyber Pam‘tunlthwa & Othei‘sllll.l.lli.ll“lllll'.'lll!“lllll;‘ll'."l.!’Respondents

The Respondents No. 1-2 submit as under:- | S

PRE:L!MINARY OBJECTIONS.
|

* That the Appellant has got no cause of action/locus standi.

2 That the Appellant is not an aggrieved person within the meaning of Article-
212 of the Constitution of Islamic Republic of Pakistan 1973,

3 That the instant Service Appeal is badly time barred‘under relevant
provision of law of limitation Act 1908.

4 That the Appellant has concealed material facts from this Honorable
Tribunal in the instant Service Appeal.

5 That the Appellant has not come to this Honorable Tribunal with clean
hands.

6 That the Appellant is not entitled for the relief he has sought from this
Honorable Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules,

8 That this Honorable Court has got no Jurisdiction to entertain the present
T~ appeal.

Ny e 9;’ That the impugned final Semorltyhstdated 02-3-2021 of the Departmentis
' »in accordance with the mandatory provisions of Rules-17  of APT Rules

I 1989 read with section-8 of .Civil Servants Act 1973 and liable to be
i ; maintained in favor of the Respondents No. 1-2 in the interest of justice.




10 Thatthe appellant has correctly being placed at seniority No. 47 in the final
seniority list as stood on 02-03-2021.

ON.FACTS. o |

1. That Para-1 needs no comments being pertains to the appointment of the
- appellant against the PET (F)} post vide order/Notiflcation dated
17-11-1994 and a copy of thg said order is Annexure-A for ready.reference.

;University D.I.Khan regarding his MSc degree in Session-2005-2006 under
' Registration No, 09-CPER-2003 Roll No. 251 with result declaration dated
" ]6-05-2006 but in spite of this the appellant has not made the aforesaid
. University as a Respondent in the instant case on mala fide and a copy
. whereof is attached as Annexure-B for ready reference.

2:. That'Para-Z needs no comments being pertains to the record of the Gomal
|

'3, That Para-3 is corract that vide order & Notification dated 12-1é-2006, the
. appellant has premoted to the past of DPE in BPS-16 an regular Basis by the
DPC and a copy of the said order is Annexure-C for ready reference.

. |
4! That Para-4 is correct that the policy of one time upgradation in the upper

scale was allowed by the ReSpdndént No.1 to the appellant in BPS-17
| (Personal) and a copy of the said Notification dated 13-11-2007 is
| Annexure-D for ready reference.  © -

5. That Para-5 is correct that as ‘pletif, final Seniority list dated 31-3-2009
pertaining to the DPE cadre in BPS-17, the appellant was placed at S. No. 69
and a copy of the said seniority is Annexure-E for ready reference,

6. That Para-6 is incorrect, hence, denied formal rules & structure were there
which were updated and amended from time to time by the Department
according to the needs & demands of the Department in the interest of
public interest.

7. That Para-7 is also incorrect & denied on the grdunds that the seniority list
dated 01-01-2017 of the Department is in accordance with the aforesaid
Rules, wherein, the appellant has correctly been placed as per her service
record in the custody of the Department, hence, the plea of the appellant is
illegal & liable to be rejected and a copy of the said Seniority list
Annexure-F, |

8. That para-8 is incorrect & denied on the grounds that no Departmental
appeal against the seniority list dated 01-1-2017 has been filed by the
appellant to the appellate authority till date, therefore, got finality under the
law & limitation Act 1908 against the appellant. L

] Iy
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9. That Para-9 is incorrect vide order & Notification dated 23-5-2018 attached
as (Annexure-G) at around 60 (F) [nstructure Physical Education in BPS-17

were promoted to the post of SIP in BPS-18 by the Department under the
existing rules & policy,

10. That Para-10 is corﬂect to the extent of Tentative Seniority list of SIP in BPS-
18 which was later 'on circulated for the information of all concerned for
~necessary correctlon through Departmental appeal, Therefore, no vested
 right of placing the appellant at a Senfority list number of her choice is
: accrued to the appellant, Hence, the claim of the appellant is {llegal & liable to
| be rejected, ' . - '
| .
1
11! That Para-11 is correct that vide Notification dated 2-3-2021, the

| Department has Notified final Seniority list relating to the SIP, in BPS-18 D
?cédre by the Department under the above mentioned provision of law &
| rt;xles, wherein, the appellant has correctly been placed at Seniority list No, 47
‘as per her service record in the custody of the Department since 1994,
’T;herefore, the plea of the appellant is illegal & liable to be rejected and a copy

of the said seniority list dated 02-3-2021 is Annexure-H.

12, That Para-12 is incorrect, no departmental has been filed by the appellant
against the said final seniority list dated 02-3-2021 to the appellate authority
till date, hence, got finality under the law. Therefore, the app?al in hand is
liable to be rejected on the following grounds inter alia:-

GROiUNDS:-

a. Incorrect & not admitted. The plea of the appellant is illegal in view of the
forgoing submission in the instant reply on behalf of the Respondent No.
1-2, as he has been treated as per law rules & policy by the Department.

b. Incorrect & not admitted, hence, needs no further comments as already
replies in the foregoing paras by the Department as the seniority list dated
02-3-2021 is legal & liable to be maintained. '

c. Incorrect & not admitted, the seniority list dated 02-3-2021 legally

competent liable to be maintained as the act of the Department with regard
to the seniority list dated 02-3-2021 is the result of due process of law &
rules.

d. Incorrect & not admitted, the plea of the appellant is without any Iegal
grounds and justification, hence, liable to be rejected in favor of the

Vs
Department. AN S
(o by LT L

e. Incorrect & not admitted, the statement of the appellant is against the
facts, hence, liable to.be rejected.




the best of my knowledge & belief.

\\\\\\\\\\
-
T

f. Incorrect & not admitted, as detail reply to this ground has been given in
the forgoing paras by the Department.

g. Incorrect & notadm itted, the act of the respondent Department {s within
legal para met/ ez and liable to be maintained, :

h. Incorrect & not admitted, hence, needs no further comment as already
replies above by the Department. That the act of the Respondent with
regard to the seniority list dated 02-3-2021 is legal.

1, Ingorrect & not admitted, the stand of the appellant without any legal

proof and justification, hence, liable to be dismissed.

Incorrect & not admitted, the competent authority is entitled to frame
rules & regularization for the employses in that interest just to.avold the
aspect of stagnancy & disparity among the employees including the

?ppellant. Therefore, the appeal in hand is liable to be rejected with the
| |additional‘submission that the Honorable Bench is requested to allow the
- Respondent Department for the submission of additional grounds case law

;& record at the time of arguments on the date fixed please.

E Therefore, it is most humbly requested that this Honorable
Tribunal may very graciously be pleased to dismiss the instant Service
Appeal in favor of the Department in the interest of justice p}lea;e.

Dated. ___/__/2022.

S o
DIRECTOR
E&SE Department Khyber
/ f Pakhtunkhwa, Peshawar.
@.é(/u/’b/;t__. ‘ (Respondent No: 1)
| SECRETARY
E&SE Department Khyber

Pakhtunkhwa, Peshawar.
(Respondent No: 2)

AFFIDAVIT

1. Dr. Havat Khan Assistant Director (Litigation-1I) E&SE

Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on

oath that the contents of the instant para wise Comments are true & correct to

oo
/\i -:?Q‘i'i"
De‘pcilm ent




‘a N ,\ 7 ‘ o
" : / \\nm! I’
ﬁ"' ’ ../'/ M ~ ’ *
- TS
| | \ r': ' - :" "‘:;/
Serviee Appeal B0 e Fdlw'tlior?\'}zii').'lﬁ'u:.--
| Titled *Arifn S:leem-vs-Director Elementary and Secondary lduds 1 De
’; Pakhtunkhwa, Peshawar.
I ORDER . o
| 27%duly, 2022 KALIM ARSHAD KHAN, CHAIRMAN: Leamed counsel fo the
| appallant present, Mr, Fazal Shah Mohmand, Additional Advocate Genersl -

lor uiTicin rcspundums present.

02. At thie very outset Jearned counsel for I.hc uppellant prodoced (.Op)' ol

] notificution dated 29. 04 2014 and contended 1hut vide this nouhcmnn the
.': N 2y .

]:romouon/ul the uppullunt und ollu.ls, mcnlmncd in the nouhc.;u i from
~the post of Dirccior Physucul Education’ (DPE) (BPS-16 1o BPS;17) on

regular busis was given cflect from 13.11.2007 instead of }0.015.2009.

Lwrncd counsel for llu. appdlam submitted that in the impuy\u} senioeity

; ' 4 Im 0102.03.2021. thc dalc ot promollon of t!:c appcl]am was snli ’\mucn us
T .1.“ LOTE RN 'l‘;- """- “,t 1

aii
'u-«f

i
\
-t

LooE i
SR 19 05.2009 Instcud oﬁ 13 11 2007 and submmcd that thc appca}

n‘kaght he

disposed of w:lh !he d:ru.uon to the otliciul respunduus 0 mcorpt%rm the

dntc ofpromouon ot’thc appcllant lrom BI’S—lG to BPS-17 as 13 ) 112007 in .

3 "j'.': lhc 1mpugncd scmorlty list. T hc lcarn(.d Add:ttonal Advocatc Gcncl‘ai whcn

B : :
t.on!mnted wuh tlu: suummn submllu.d lhzT the depariment outJu ‘to have

mcnl:oned the correct dau. ol promolton in the notification. “The appeal | is

- thus disposed of in the above terms. Costs to follow the evint, Consign.

3, .Pronounced in _open court in. Peshawar and. given under our .

hands and seal of the Tnbunal on lhzs 27" day of July, 2023.
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