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: BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
o TRIBUNAL PESHAWAR R »

SERVICE APPEAL NO. 1760/2022

Ajmal Shahld PET (BPS-15) GMS Saldra Dlstnct Battagram,
tesrtsnensadeasainen T S SRR ot ..Appellant

. VERSUS

Government of Khyber Pakhtunkhwa through the Secretary E&SE
Department & others... SR S ’ ...Respondents

JOINT PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS No: 1 4

Respectfullv Sheweth -

The Respondents Subm1t as under: -
'PRELIMINARY OBJ ECTIONS

1 That the Appellant has got no cause of action & locus standi to file the
1nstant appeal before this Honorable Tribunal. Lo

2 That the appellant has concealed matenal facts from thls Honorable
Trlbunal inithe t1tled appeal '

_3 T])at the Appellant has not come to this Honorable Court with clean
- hands. . .

4 Tbat the appeal is bad for mis Jomder and non-joinder of the necessary
Partles

‘ 5 That the appellant is not an aggrieved person within the meamng of
Sectlon 4 of the Khyber Pakhtunkhwa Serv1ce Tribunal Act 1974:

6! T]Iat the appeal in hand 1S barred by the law of l1m1tat10n

7 That the appellant could not made out his case for promotlon as SST in
the Department : '

-8 Tbat the cadre of the appellant has a separate Service Rules Notlﬁed on
- 26-04-2018" for promotlon in the upper scales in the Respondent
Department '

ONFACTS - ii

1 Tbat Para 1 1s correct that vide Not1ﬁcat1on dated 31- 03 2017 the
; appellant was appointed against the PET in BPS-15 post on purely
contract/temporary bases for the initial period of one year in the
: Respondent Department (Copy of the appointment order 31 -03-201 71s

' attac]zed as 64nnexureA)



 That Para-2 :is correct. that vide Notification dated 23-02-2018 the

appellant was regularized against the PET in BPS-15 post. (Copy of the
Notzﬁca tzon dated 23-02 -2018 is Annexure -B)

That Para-3 is incorrect as there is a separate service rules notified vide
Notification dated 26-04-2018 whereby, the appellant along with ‘his
colleagues has been provided fair chances of promotion in the upper
scales against the IPE in BS-17, SIPE BS-18 and even again the post of

~Additional Director, (DE&S) in BS-19 in the Respondent Department

subject to the, cond1t1on of Seniority cum fitness of the appellant. (C'apy

. of the Notiﬁcatzon dated 26-04-2018 is attached as Annexure-C).

_ That Para- 4 1s incorrect as the Service Rules dated 13-11-2012 Super

ceded by the Current Service Rules dated 26-04- 2018 for the cadre of the
appellant by the Department

' That Para- 5 is also incorrect the appellant could not made out his ¢ case

for promotlon as SST under the rules in the Department nor quahfy the
cr1ter1a for promotlon in the Department. :

. That Para- 6 is incorrect as no Departmental appeal against the Serv1ce
- Rules dated 24 07-2014 has been filed by the appellant till date.

That Para 7 is incorrect as the appellant has got no cause of actlon to
filed the instant appeal before this Honorable Tribunal therefore, the

~appeal in hand is 11able to be dismissed on the following grounds mter

aha

ON GROUNDS. a

A.

, Incorrect & not admitted, the Service Rules dated 24-07-2014 is W1th1n

legal sphere and liable to maintained in favor of the Department.

Incorrect & not admitted. The plea of the appellant is agamst the factual

" position of the case on the grounds that he has a separate service rules
- notified on dated 26-04-2018 by the Respondent Department. :

. Incorrect & not admltted The act of the Department is legal and 11able

to be mamtamed

Incorrect & not admitted, the appellant has been treated as per law

rules & policy by the department in the instant case. However, the plea
of the appellant is illegal. R : g

Incorrect & not admitted, the act of the Department with regard to the

Notification dated 24-07-2014 is legal.

Incorrect & not adm1tted The appellant has. been treated as per law

rules & policy by the department having not violated the provision of
Section-9 of the civil servant Act 1973 read with Rule-7 of APT Rules
1989 in the t1tled case



G Incorrect & not admltted the act of the Department is not only legal but

'is also' in accordance with the prov1s1on of Art1cle 38 (e of the
i const1tut10n of 1973 . .

T

L ;E; - H;;.Incorrect & not admltted As the appellant is not an aggmeved person
' _.+i within the meamng of Article 212 of the constitution 197 3, however, the
i Respondent also seek leave of this Honorable Tribunal to submit

' additional ground record of case Law at the time of arguments on the
- date of hearmg

PRAYER ‘.j : §

Therefore in view of the above made submissions, the appeal in

- hand may kmdly be reJected in favor of the Department in the mterest
of Justlce

Dated /2023,

-i | %%RECTOR 48 ' |

E&SE Department Khyber -
Pakhtunkhwa, Peshawar.
(Respondents No: 4)

Pakhtunkhwa Peshawar i
' (Respondent No 1]

SECRET )
Govt; to Khyber Palthtunkhwa

Establishment Department:
(Respondent No: 2)

-+ SECRETARY :
Govt; to Khyber: Pakhtunkhwa:
., Finance Department. . |
( 'i(Respondent No: 3) :

o

AFFIDAVIT .

i I Dr. Hayat Khan Assistant Director (Litigation-II) E&SE Department
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents
of the instant para wise Comments are true & correct to the best of my knowledg?
behef ! -, ; :

Degfinent
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AT Service Appeal No: 1760/2022

M

‘Ajmal © Shahid, PET, (BPS-15) - GMS  Saidra District
‘Battagram .............................................................................. Appellant

VERSUS

o zGeverlnment of, Khyber Pakhtunkhwa through the Secretary E &SE B

1

- Department & 0thers........ouueieueeieeeeeeeeseseeeeseesens e Respondents

AFFIDAVIT

- I, Dr. Hayat Khan Assistant Director (Litigation-I) E&SE :

. Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on '
- oath that the contents of the instant para wise Comments are true & correct |

to the best of my knowledge & belief. It is further stated on oath that in this

appeal the answermg Respondents have neither been placed Ex-Parte norf .
thelr defense has been struck off/cost. _ W} o

Depdnent |
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" APPOINTMENT ORDER .- -~ |

Consequent upon recommendation of the Departmental Selection .Committee,

" appointment of the following candidates are hereby ordered against the post of PET (Male), in Schools fori

~ one year mentioned against each(School based), in BPS-15 (Rs.13510-1120-47110) @ Rs. 13510/- fixed plus;
.. usual allowances as admissible under the rules on adhoc basis on Contract under the existing policy of the‘
Provincial Government, in Teaching Cadre on the terms and condition given below with effect from the date.

of their taking over charge:-
S.NO. Roll Na NAME FATHER'S NAME bon CNIC oG SCHOOL NANE |
t .| §115000058 | SYEDNABISHAI | SAMANDARSHAN GHGATIOM | 11001 2e7730m0 | 12642 | GNS GANTAR
2 | siisaooo7 | SMIPAM SHER AL} KHAN DL/OI/TI908 | 13901.6741479-3 | 12125 | GUS PASHTO
7 4515000567 | SYED ABDUL SAMAD | SYED FEROZ SHAH 16/11/1992 | 14101-4679712-3 117.61 | GMS PAZANG
4 aLisoopse | MFAVATULLAH MUnAMMAD TAWAD | OS/0S/19U T an01 3845756-7 11431 | GMS GANGWAL
5 1| s115000023 AMAL SHAHID SHAHIDECN 1070471995 | 12507, 3859334.7 | 10037 | GMSSAIDRA
a a115000071 | FIDAHUSSAIN Ef:fm“mn HUSSAIN | 15/07/198Y | y4909.0407007-7 | 10534 | GHS NEHAR
7 | 0115000053 | MUMAMMAD HAZAR | SAKHAWAT D3/I71981 | oniagansiiy | 10509 | Sho L na !
"5 | o115000016 | CARIRALIKHAN SARDAR ALI KAN 01/03/1987 ) y4502.1504970-7 | 99.16 gmwgucm R |
9 | ausoooozo | PAKHRULISLAM SAIF UR REHMAN 27/10/1984 } 13541.7011366-1 9703 | GMS BARACHAR i

 TERMS & CONDITIONS

"

L. 1 NO TA/DA ecis allowed.
2. Charge reports should be submitted 1o all concerned in duplicate:

Appointment is purely on temporary & contract basis initially for one year from the date of issuance.
. {

He should not be handed over charge if his age exceeds 35 years or below I8 years except Serial Na

Mr Muhammad Hazar to whom upper age automatically relaxed vide Government of Khyb

Pakhtunkhwa Establishment and Administration Department (Establishment Wing Notification N

SOB-II/R&AD)/2-1-2007 Dated Peshawar {he: 01-March-2008, wherein 03 years automatically a;

relaxation is given to candidate belong to Backward Area.

Appointment is subject to the condition that the certificate/documents niust be verified from 1|
concerned authorities by the DEO, anyone found producing bogus Certificate will be reported to the l¢

b ‘enforcing agencies for further action. Expenditure on verification will be borne by the appointees.

4 6. Their services are liable to termination on one month’s notice from either side. In case of resignati
' without notice her one-month pay/allowances shall be forfeited to the Government.

7. Pay will not be drawn until and unless a cerlificate regarding verification of his documents and I/
release Order is issued by this office, ' '

. 8 They should join their post within 10 days of the issuaiige of this notification. In cuse of failure to jlc
C the post within stipulated period, her appointment will atands expired automatically and no subsequ
D appeal etc shall be enterlained. -

oo 9. Health and Age Certificate should he produced from the Medical Supetintendent concerned beft
o taking over charge. ' : |
10. Refore handing over charge, they will have (o signan agreerent with the Department as per (erms ¢

condition of this appointment Order otherwise this order will not be valid. !

S

TR 11, They will be governed by such rules and regulations as may be issued from time to @\hy the Govl
' _ : 7
o

|
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12. Their services shall be terminated at any time, in case their performance is:found unsatisfactory duri

her contracL peuod In case ol' misconduct, they shall be proceeded under thu rules framed from time
umu

13. Their appomtmeul is made on School based, they will have to serve at lhu place of posting, and th
service is not transferable to any other station. ' y

14. Belore handing over charge, once agaia their dm,umenla may be checked by lhe DDO concerned, if th

' have not the required relevant qualifications as per rules or in case of any dq,rucl(.emﬁc'ue 1ssucd af|

September 30/09/2016, against which they claimed score for merit they mdy nol be lmndecl ovur cha )
" of the post.

l_ 4
\ % g
, L/
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. i ; ‘ ~ | Muhammad Riaz Swat
NPT ] , ‘District Education OHis
P ' ' ‘ - {Male) Battagram
c oy - ".“'.",f ;J - Qo . " .
BaY L A et B yy o3 , .
‘EndStNo. ;‘3235-,45 JEB-I/PET/NTS 2017. Dated Battagram the 31/03/2017
‘Copv fomrmded to: ' '
The Duectm E&SE Khyber Pal\htunl\hwa, Peshawar - .
The Deputy Commissioner Bullagram.
[‘hT, I'S 1o the Szeretary to Govt. Khiyber Pakhtunkhwa ES:SE Deparunent.
Thc District Accounts Officer ,Battagram. :
Tlle Principal/F Tead Master concerned. :
The Accountant Local Gffice.
T he candidates concerned.
DMO IMU Battagram.
.9, DEMIS Local Office.
0. Master File.
1
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& Sccondary Education

& - ape .
: ln pursumee of The Khyber Pakhinkhwa melow.c@ of the Elementary

(Appoiniment & Regularization of Services) Act.2017 (Khyber Puklmmklm-a Act No.l of 2018) &

ementary & Secandary Buducation  Depurtment Govt of Rhyber Pr lklmml\h\vn Notitication No;

SOUSFIERSED! 32201 8/SITT/Contraet duied: 16-02-2018, services of lhc l'oliawmu (10) PET Teachery

appointed throngh N I'S on sdhoe basis on contrnel, nre liercby n.bulnrlnd In Bl’&—lb. on ll\c ame post ik

feaching cades, on terms und mudumn given below with ¢ »ffect from the date of their 15t dppmmmem as put
detail given ‘w 1inst cz:ch. in the mluust af public service,
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ERMS & CONDIT!ONS.

1. Their Smwcc: shall be governcd by the Khyber pakhiunkhwa Civil Scrvams Act, 1973, the Kiy
Pai.!mmkhm {Appoiniment, Deputation, posing & Transfer of Teachers, Lecturers, and Instructos
Ooctor's) fegulatory ACt, 2011, and such rules & ccgulations as may bc_nssued from. tlime to tme by

ape! 01/02 ' |
Goyernment, Pag /
gf
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In pursuice_of Tttt o RS A A T
consndcrcd repular and they shali be ehgible for pension / deduction of GP Fund I

hiva Clvll Servant Act, 1973 as amended tn 2013

Jion and experience requlre
1@ month notice from cither s

Their scrwcus shall be

Khyber Pakhtunk };
d {or a regular post.

ide, i caselﬂaf resignation withoul

terms of the
They ghalt posscss the same qualifica
able to sermunation on ol

Their 'c'wus are li

allowances shall be {orfc.lted to the Gov(,mmcnt.

thcir one month pay /
tation shall not affect the promntion quots of existing holders of posls in respecti

riotice,
ve service:

5. Their regulariti

cadres.
emalned absent.

-6. The regulnrlmtlon w:ll not b
psipned from service ‘and also noO

o in favar of thost, who have nat taken over chatge of have r

1 for those who are under disciplinary procecdings

from duty brr
a Employee of the: Elemcnw s

¢ The Khyber pakhturikhw
Act, 2018 {Klwbﬁ. ?akhwnkhwa Al

f The hhybcr Pakhtuni»h*-- ,

prvices are regu!atized unde

1
7. The employces whose s
1 and Regularlzation of Services)

and Secondary gducation {Appoinimen
No.t of 201-8} ar in the process ol aualnlng service a

imploytes of the' Elementary and bGCOl’ld'lr“,' education (Appoint

ok
A 2017 {Khyb(.r PaPhwnl\hs 2 Act Ncrl of 2018} shall rank junior to
or c1d:e, a8 the case mat,- be, whao ulir basis On the cam

¢ of the Elementary and Secandory Education [Appo;ntment and
Ne.1 of ?018) and shail also rank junior 10
\.rlcc or cadre before the

| the commencemaent ©
ment’ and regularlzatlon of se
all civil servants beicnging to the same
mencement of The

rvices) m:r

sr.rvlcc are In service on rep
Khyber I*akhtunkhwa Employee
wher pakhiunkhwa Act

i Regularization of Services) Act, 2017 {K!
egular basis to the raspeciive ser

suti other persoens, If any, who, wure appoimed ont

pective of thelr actual date of appuintment.
er this Act with‘m the same service

commencement of this Act, irres

8. Fhe sernofity 1Nter-se of the employecs, whost sarvices are repularized pnd

; o cadre, shall be determined on the basis ud their merit position in such service or cadre
Their seniority shall be determined on the basis of their contirues serce in cadre, prov-(h.d that sf the date

0

i ' : . ; N ' ) : .

P of communusservuce'fn the case of two ormore amployees is the same, the cmployee older in age shall rank
senior to the younger onc. : ' ‘ ‘ '
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NOTIFICATION

No.SO(B&A)I-1872018/DPE Service Rules:- In pursuance of the provision contained in sub

NOTIFICATION

%

. R ° . \
&, 7~ GOVERNMENT OF THE KHYBER PAKHTUNKHWA =~ ™
Y,  ELEMENTARY & SECONDARY EDUCATION DEPARTMENT.

Peshawar, Dated the 26.04.2018

rule (2) of rule 3 of the Khyber Pakhwunkhwa Civil

Servants (Appointment, Promotion and Transfer) Rules, 1989, the Elementary and Secondary Education Departmient in ccnsultation with the

Establishment Deparunent and the Finance Department hereby directs that in this Department’s Notification No.

SO(PEM-

S/SSRC/Meeting/2012/Teaching Cadre, dated, 13.11.2012, the following further amendments shall be made, namely:

AMENDMENTS
In the appendix. for Serial No. 1A, the following shall be substituted in respective columns, namely:
S-No. | Nomenciature of the | Minimum Qualification for appointment hy initial Age Method of recrnitment.
post. recruitment or by transfer. limig.
i 2 3 4 5
“lAL lnszmcfnr Physical | (i). At least Second Class Master's Degree in Physical | 22-35 [(2) Seventy percent by Promotion, on the basis of seniority—cum-fitness, from among
Educanon Education, with Bachelor of Education (B.ED) or| years Senior Physical Education Teacher BPS-16 with at least five years” service as Senic

(BPS-17)

equivalent qualification from a recognized
university.

(ii). If no suitable candidate possessing the above
qualification is available a candidate possessing
Master’s Degree in the Physical Education may be
appointed as an Instructor Physical Education subject
10 the condition that he shall acquire the qualification
of Bachelor of Education (B.ED) within three years
from the date of his appointment, failing which his
service shall ba terminated without notice irrespective
of any provision of the rules for the time being enforce.

G)

Physical Education Teacher (SPEYs) and Physical Education Teacher (PET:
providf.:d that if no suitable person is available from amongst Senior Physic
Education Teacher (SPETs) for promotion then the post shall be filled by promsotic
en the ba.sis of seniority-cum-fitness from amongst the Physicai Fdvcation Teach
(PETs) with at least five years® service as such ha:ing qualification in cofvmn No 3.

Note: - if no suitable person is available for promotion then by injtial recruitizent; and

Thirty percent by initial recruitment. ™.

L
W @m Mg, P



et e e -SECRETARY T0 -
‘ GOVERNMENT OF KHYBER PAKHTUNKFWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT.

_ Endst. Of even Number & Date.

Copy of the above is forwarded to:-

The Secretary to Government of Khyber Pakhtunkhwa, Establishment Department.
The Secretary to Government of Khyber Pakhtunkhwa, Finance Department.
-The Secretary to Government of Khyber Pakhtunkhwa, Law Deparument,
The Secretary to Government of Khyber Pakhtunkhiwa Public Service Comimission.
The Accountant General Khyber Pakhtunkhwa Peshawar.
The Secretary, Social Sector FATA Sccretariat, Warsak Road, Peshawar.
. 1. The Directors E&SE, PITE and DCTE Khyber Pakhtunkhwa,
8. The Director Education, FATA Warsak Road Peshawar.
9. The Director FMIU Finance Department,
10. Manager Government Printing Press, Khyber Pakhtunkhwa Peshawar with the request for publication in lhc next official Gazette.
t1. Deputy Director (EMIS) E&SE Department.
12, Ali the DEOs (M/F) Khyber Pakhtunkhwa.
13. All the Agency Education Officers/ Agency Accounts Officers, FATA.
14_ All Distriet Accounts Officers Khyber Pakhtunkhwa.
15. The Section Officer (FR) Finance Department,
16. The Budget Officer-V and X, Finance Department.
7. Assistant Legal Drafler-IV, Govt: of Khyber Pakhtunkhwa Law Department.
1E. Section Officer (R-T) Govt: of Khyber Pakhtunkhwa Establishment Department.

N

9. The Section Officers {(S/M/F) E&SE Department.

20. The Section Officer (Primary) E&SE Department. M(
21. The Section Officer {Lit-) E&SE Department. ’Q
22. The Section Officer (General) E&SE Department. _ /
23. PS to Governor Khyber Pakhtunkhwa. Q\ .

" 24. PS to Chicf Minister Khyber Pakhtunkhwa.
25. FS to Chief Secretary Khyber Pakhtunkhwa.
26. PS to Minister Education Khyber Pakhtunkhwa.
27. PS1o Secretary E&SE Department.
28. PSto Special Secretary E&SE Department.
29. Master File,

M h—a,
(MURTAZA KHAN)
SE_Cf TON OFFICER {BUUGKT)



