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| BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
A ’ TRIBUNAL PESHAWAR.

. 1! SERVICEAPPEALNO.1752/2022
Akbar  Ali; PET, " (BPS15) GHHS Baghicha Deri, District
. ................................................................. Appellant

VERSUS

Government of Khyber Pakhtunkhwa through the Secretary E&SE

' Department & others...;....; ...................................................... Respondents

J OINT PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS No: 1-4.

‘Respectfullv Sheweth

The Respondents Submit as under: -

' 'PRELIMINARY OBJ ECTIONS

1 That the Appellant has got no cause of action & locus standi to file the
 instant: appeal before th1s Honorable Tribunal.

- 2 T]zat the appellant has concealed materlal facts from this Honorable
‘ Tr1bunal in: the titled appeal.

| _3 That the Appellant has not come to this Honorable Court with clean

hands

|

- 4 T]Jat the appeal is bad for mis Jomder and non-joinder of the necessary
: Part1es : S

5 Tbat the app;ellant is not an aggrieved person within the meaning of
: Sec'tion5-4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

;6 T]mt the appeal in hand 18 barred by the law of limitation.

' 7 That the appellant could not made out his case for promotion as SST in
~ the Department

| '8 Thatthe cadre of. the appellant has a separate Service Rules Notified on
1'26-04-2018 . for promotlon in the upper scales in the Respondent
o Department /

ON FACTS

1 That Para l is .correct that vide Notification dated 27-03-2015, the
:appellant was appointed against the PET in BPS 15 post on purely
' contract/temporary : bases for the initial period of one year in the

“Respondent: Department. (Copy of the appointment order 27-3-2015 is
attached as 641mexu1'e -A).



That Para- 2 :is correct. that vide Notification dated 10-03-2018 the
appellant was regularized against the PET in BPS-15 post. (Copy of the
Notzﬁcatzon dated 10-03-2018 is Annexure-B).

That Para 3 is incorrect as there is a separate service rules notified vide
Notification dated 26-04-2018 whereby, the appellant along with his
colleagues has been provided fair chances of promotion in the upper

- scales against the IPE in BS-17, SIPE BS-18 and even again the post of

Additional Director (DE&S) in BS-19 in the Respondent Department

“subject to the condition of Seniority cum fitness of the appellant. (Copy

of the Notification dated 26-04-2018 is attached as Annexure-C).

- That Para-4 is incorrect as the Service Rules dated 13-11-2012 Super

ceded by the Current Service Rules dated 26-04-2018 for the cadre of the

- appellant by the Department.

- That Para 5 is also incorrect the appellant could not made out his case
- for promotion as SST under the rules in the Department nor qualify the

criteria for promotion in the Department.

That Para-6 is incorrect as no Departmental appeal against the Service
Rules dated 24-07-2014 has been filed by the appellant till date.

That Para-7 is incorrect as the appellant has got no cause of action to
filed the instant appeal before this Honorable Tribunal therefore, the
appeal in hand is liable to be dismissed on the following grounds inter
aha '

ON GROUNDS

A.'

Incorrect & not admitted, the Service Rules dated 24-07-2014 is within
legal sphere and liable to maintained in favor of the Department.

Incorrect & not admitted. The plea of the appellant is against the factual

- position of the case on the grounds that he has a separate service rules

notified on dated 26-04-2018 by the Respondent Department.

Incorrect &f:nbt admitted. The act of the Department is legal and liable
to be maintained.

Incorrect & not admitted, the appellant has been treated as per law,
rules & policy by the department in the instant case. However, the plea

. of the appellant is illegal.

Incorrect & not admitted, the act of the Department with regard to the
Notification dated 24-07-2014 is legal.

Incorrect & not admitted. The appellant has been treated as per law
rules & policy by the department having not violated the provision of
Section-9 of the civil servant Act 1973 read with Rule-7 of APT Rules

11989 in the titled case



G Incorrect & not adnutted the act of the Department is not only legal but

is also'. in accordance with the prov131on “of Artlcle 38 (e) of the
constltutlon of 1973: :

H Incorrect & not admltted As the appellant is not an aggrieved person

- _within the’ meamng of Article 212 of the constitution 1973, however, the
K Respondent also seek leave of this Honorable Tribunal to submit
. additional ground, record of case Law at the time of arguments on the

- date of hearmg

o i .

. PRAYERi

Therefore in view of the above made submissions, the appeal in

‘hand may kindly be rejected in favor of the Department in the interest
Y of Justlce -

" Dated. /2023,

o %RECTORW

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 4)

> &SE Department Khyber
.. - Pakhtunkhwa, Peshawar
(Respondent No: 1)

o S SECRETAm
o e Govt; to Khyber Pakhtunkhwa

Establishment Department
(Respondent No: 2)

" Govt; to Khyber: Pakhtunkhwa
Finance Department
(Respondent No: 3)

I PR B AFFIDAVIT
L_r Hayat Khan Assistant Director (Litigation-IT) E&SE Department

' Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents
of the instant para wise Comments are true & correct to the best of my knowledge &

1

,Al".behef A S B , | JJJ

- /
Depdnent




§ B,EFORE THE HONORABLE KHYBER PAKHATUNKHWA .
...~ SERVICE TRIBUNAL PESHAWAR. |

Se:viceA eal No: 1752/2022 . 1

Akbar AN, PET, (BPS-15) GHHS Baghicha Deri, District.
Ma.rdan ............................................. Appe].lant
VERSUS

o "j'Gov'ernineni: of, Khyber Pakhtunkhwa through the Secretary E&SE -

. Department & others............covuevuurveeemererrssrssssooossosrn Respondents |

i
i

AFFIDAVIT o - :

o~ L Dr. Hayat Khan Assistant Director (Litigationl) E&SE
Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declartje on
“oath that the contents of the instant para wise Comments are true & correct -

o to the best of my knowledge & belief. It is further stated on oath that in this -

appeal the answering Respondents have neither been placed Ex-Parte nor’
“their defense has been struck off/cost. '/? |

Depgnent
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APPOINTMENT

Consequent upon the recommendalson of the Departmenml Se{ectlon Committee,

appmntment of the following candidates are h?rebv ardered agalnst the post of P.ET. an schoat
hased In B15-15 {Rs.8500-700-29500) Rs.8500/+ rlxed plus’ usual allowances 2s admissiblc
under the rules on adhot besis on Contract under the existing policy of the Provincial Govt.
in Teaching f Cadee on the terms and conditlons given belnw with effect fram the date of
their taldng aver ¢harpe in the scheals as nated agalst e-nrh’-

5r. i . ) ’ 5:!10’qlWhum ho A
s, NaliNe  hamae Father \Mamg Data of Birth appotiiont Adttrang 5(:0!"«;
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6 | anicaoao3 |ABDUR RAMIM [MUIAMIL KHAN [12.04.1984  [GHS ANARBAIG. © ~ |SHEGO KiLLY: ) 11232
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TERMS & CONDITION

1

[

(]

6

NO TA/DA etc s allowed

Charge reports shouid be submitted to alt wnccmed in dupllmlc .
Appointment 1s purcly on temporary and contract basls inltlally ror ong year w.e f

the date of issue this arder. : . -

Thay should not be handed over ¢harpe If they exceeds 34 yea rs or below 18 years .
Appoinument Is subject to the condition that the (uuﬂcate/documcnts must be verified-form
the concerned authorities By Drawing Dishursing Officer (concemnd) and afterverification -

thelr verifled Oc{,fLLJ/\_GF”ﬂ(‘ﬂtQS should be sent Lo ‘DEQ Male Mard'm Ofﬂcer far pay relcase
order in case of

fake/bopus certificate/ degree.. detected later on thelr appomtment order would he R
autnmatically canceited from the date of f appolntment order would be autamatically cwncoied

from the date of appaintraent and will be reported, to the hw enl‘orcin[, agcncles for iopal
actinn

Their survices are linble to termination on one monlh‘ natice from either side.In case of
resipnation wilhuul notlce |_ll.- on-monlh pay/fi Iuw.mcu-, shall be lorfelted Lo the ‘Governiment,
They should join thair post within 15 days of the |s"uance of this notification.in case of failure’
to [oln Lho m}.v:twill-in 14 layn af L issuanen of ll\fr. natilicatinn,thele appaintmant will esxplre
autamaticaily and no subsequent appeal ere shall be entertained. I '
flealth nnrlJ Ape Certificate should be produced {rom the Mcdit;ui superintendent concerned

belore tai?in(; over char[ic.

They will be governed by such rules and repulations as may be issuad farm time to tima,
hy the povt, ’ ' ol )\




- o U
10 Thelr services shall be tcrrmrntcd xt any time, in case thels p{‘rfnrmancc is found un.r-\tisfai:'tor-y! '. LF
(uring their contract period.in case of miseonduct, they .lml! bi: proceded under the rulcs ‘
tramed from Ume to thne, " S
11 Their appolntment is made on 3 school based, they) Will have to serve at the place of posting and .
their service is not transferable to any other stauon ' , e
12 Belore handing over charpe once aRdin their doucment may be checked iftimv'h’éve pot the /-

required relevant qualifications they may not be h'mdcd over charp. R .
HANIFULLAH
DlS'l'RlCT EDUCATlON QOFFICER
) . MALI:) MARDAN: ~
Endst No, [ fl /\C-IV/ESTB BRANC"i DATED — l 7 3 2015

Copy forwarded for informauon ‘and necessary action 10 the:-
1 Director Kletnentary and Secondary Educatlon l(lwbz.r Pulthlunkhwu l’u:.ll.lw.u
2 PS5 to Monister for glementary/Secondary tducation Khyber pakhtunkhwa Peshawar.:
a4 pPaTOQ Seerutary Yo Govi/IKhyher Puliitonknwn FRSE Departine nt
4 District Account Officer Mardan
5 All Principal Head Master Concernedl,
6 PA to the Director £&SE Department Khwber paikhtunkha Peshawar
7 Officin} Concernctl.
8 Master File
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~ ' ‘GOVERNMENT OF THE KHYBER PAKHTUNKHWA = =~ =
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT. |

NOTIFICATION
Peshawar, Dated the 26.04.2018

NOTIFICATION ‘
No.SOB&AV1-18/2018/DPE Service Rules:- In pursuance of the provision contained in sub rufe (2) of rule 3 of the Kbyber Pakhunkhwa Civi}

Servants (Appoinunent, Promotion and Transfer) Rules, 1989, the Elementary and Secondary Education Department in consultation with the
Exablishment Department and the Finance Department hereby directs that in this Department’s Notification No. SO(PEM-
S.!SSRC{}ieeﬁngl?_OlﬂTmching Cadre, dated, 13.11.2012, the following further amendments shall be made, namely:

. AMENDMENTS - s
In the appendix, for Serial No. 1A, the following shall be substituted in respective columns, namely:
S.-Ho. | Nomenclature of the | Minimum Qualification for appointment by initial Age Method of recruitment.
: post recruitment or by transfer. limit.
: I 4. 2 3 4 I3
oo "lA. | Instroctor  Physical | (i). At least Second Class Master’s Degree in Physical | 22-35 |(a) Seventy percent by Promotion, on thte basis of seniority-cum-fitness, from among
B | Edncation Education, with Bachelor of Education (B.ED) or | years Senior Physical Education Teacher BPS-16 with at least five years” service as Senic
i | (BPS-1T) equivalent qualification from 3 recognized Physical Education Teacher (SPETs) and Physical Education Teacher (PET:
university. provided that if no suitable person is available from amongst Senior Physic
' Education Teacher (SPETs) for promotion then the post shall be filled by promotia
@i). If no suitable candidate possessing the above on the basis of seniority-cum-fitness from amongst the Physicai Fducation Teach
qualification is available a candidate possessing (PETSs) with at ieast five years’ service as such having qualification in column No3.
Master’s Degree in the Physical Education may be . 2 e
appointed as an lustructor Physical Education subject Note: - if no suitable person is available for promotion then by initizl recruitment; and
1o the condition that he shall acquire the qualification : )
of Bachelor of Education (B.ED) within three years (b)  Thirty percent by initial recruitment.”
from the date of his appointment, failing which his -
service shail be terminated without notice irrespective
of any provision of the rules for the time being enforce.

i 4 ’L\.ak Page-1 Continued.




X Ehdst’ Of even thber & Date.

‘Copy of the above is forwarded to:-

* The Secretary to-Government of Khyber-Pakhtunkhwa,
The Secretary to Government of Khyber Pakhtunkhwa,

4 Finance Departiment.
-The Secretary to Government of Khyber Pakhtunkhwa,

Law Decpartment.

The Accountant Genera} Khyber Pakhtunkhwa Peshawar,
The Secretary, Social Scctor FATA Sceretariat, Warsak Road, Peshawar.
The Directors E&SE, PITE and DCTE Khyber Pakhtunkhwa.
.The Director Education, FATA Warsak Road Peshawar.
.- The Director FMIU Finance Department,
. 10: Manager Government Printing Press, Khyber Pakhtunkfwa Peshawar
" 11 Depity Director (EMIS) E&SE Department. :
. 120 All the DEOs (M/F) Khyber Pakhtunkhwa,
13. All the Agency Education Officers/ Agency Accounts Officers, FATA.
14. Al District Accounts Officers Khyber Pakhtunkhwa.
15, The Section Officer (FR) Finance Department.
.16, The Budget Officer-V and X, Finance Department.
17" Assistant Legal Drafier-1V, Govt: of Khyber Pakhtunkhwa Law Department. -
*@Sﬂ" Section Officer (R-I) Govt: of Khyber Pakhtunkhwa Establishment Department.
1%, The Section Officers {(S/M/F) E&SE Department.
20. The Section Officer (Primary) E&SE Department.
2}. The Section Officer (Lit-1) E&SE Department.
22. The Section Officer {General) EZSE Department.
23. Ps to Governor Khyber Pakhtunkhwa.
24. PS to Chief Minister Khyber Pakhtunkhwa.
25. PS to Chief Secretary Khyber Pakhtunkhwa.
26. PS to Minister Education Khyber Pakhtunkhwa.
27. PS 1o Secretary E&SE Department.

28. PS to Special Secretary E&SE Department.
29. Master File.

RS RS B

Establishment Department.

The Secretary to Government of Khyber Pakhtunkhwa Public Service Commission

SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA,
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT.

with the request for publication in the next official Gazette.

@2? W,

(MURTAZA KHAN)
SECTION OFFICER (BUDGET)




