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B BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

TRIBUNAL PESHAWAR.
| S_ERVICE APPEAL NO. 1751/2022
‘Sher - Malik, | | PET, ';(BPS-15)': GMS  Akramabad,  District
Malakand ................ «ss.Appellant

VERSUS

.Government of Khyber Pakhtunkhwa through the Secretary E&SE
- Department & others.......j ...................................................... Respondents

o -'JOINT PARAVVISE COMMENTS ON BEHALF OF THE RESPONDENTS No: 1 4

l

Respectfully Sheweth - : '

The ReSpondents Subm1t as under: -
PRELIMINARY OBJ ECTIONS.

1 Tbat the Appellant has got no cause of action & locus standi to ﬁle the
' mstant appeal before thls Honorable Tribunal.

':2 - That the appellant has: concealed material facts from this Honorable
Tr1buna1 ini the tltled appeal. :

o ‘3 leat the Appellant has not come to this Honorable Court with clean

hands

-. 4 Tbat the appeal 18 bad for mis-joinder and non Jomder of the necessary |
: Partles L

) Tbat the appellant is not an aggrieved person w1th1n the meamng of
R Sect10n 4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974.

i6 Tbatthe appeal in hand is barred by the law of limitation.

g 7 Tbat the appellant could not made out his case for promotion as SST in
. the Department : -

8 Tbat the cadre of the appellant has a separate Service Rules Notlﬁed on
26 04-2018 : for pr0m0t10n in the upper scales in the Respondent
Department :

ON FAC'I‘S

1 Tbat Para 1 18 correct that vide Notification dated 22-03-2005, the
appellant was appointed against the PET in BPS-9 post on purely
'contract/temporary bases for the initial period of one year in the
o Respondent Department. (Copy of the appointment order 22'03'2005 Is
L attaclzed as @nnexure A) . |



- That Para 2 is mcorrect as there is a separate service rules notified vide
. Notification dated 26-04-2018 whereby, the appellant along with 'his
_colleagues has been provided fair chances of promotion in the upper
- scales agamst the IPE in BS-17, SIPE BS-18 and even again the post of

Additional Director: (DE&S) in BS-19 in the Respondent Department
subject.to the condition of Seniority cum fitness of the appellant. (C’opy
of the Notzﬁcatzon dated 26-04-2018 is attached as Annexure-B).

- That Para- 3 is 1ncorrect as the Service Rules dated 13-11-2012 Super

ceded by the Current Service Rules dated 26-04-2018 for the cadre of the
appellant by the Department.

Tbat Para 4 is also 1ncorrect the appellant could not made out his ¢ case
for promotlon as SST under the rules in the Department nor qualify: the

. criteria for promotlon in the Department.

That Para 5 18 1ncorrect as no Departmental appeal against the Service

' Rules dated 24-07-2014 has been filed by the appellant till date.

. That Para'G i;S incorrect as the appellant has got no cause of action to

filed the instant appeal before this Honorable Tribunal therefore, ‘the
appeal in hand is liable to be dismissed on the following grounds inter
alia:

ON GROUNDS.

A.

' Incorrect & not admitted, the Service Rules dated 24-07-2014 is within

legal sphere and liable to maintained in favor of the Department.
Incorreet & Enet admitted. The plea of the appellant is against the factual
position of the case on the grounds that he has a separate service rules
notiﬁed on dated 26-04-2018 by the Respondent Department.

Incorrect & not admltted The act of the Department is legal and liable
to be mamtamed -

Incorrect & not admitted, the appellant has been treated as per law,

‘rules & policy by the department in the instant case. However, the plea

of the appellant is illegal.

Incorrect & not admitted, the act of the Department with regard to the
Notification dated 24-07-2014 is legal.

Incorrect &i not admitted. The appellant has been treated as per law
rules & policy by the department having not violated the provision of

- Section-9 of the civil servant Act 1973 read with Rule-7 of APT Rules
| 1989 in. the tltled case :

Incorrect & not admltted the act of the Department is not only Iegal but

‘is also, in laccordance with the provision of Article 38 (e) of the
' constltutlon of 1973. '



| H Inoorrect & not admltted As the appellant is not an aggrieved person
. ' iwithin the meamng of Article 212 of the constitution 1973, however, the
o ReSpondent also seek leave of this Honorable Tribunal to submit
o addltlonal ground record of case. Law at the time of arguments on the
. .date of hearmg |

PRAYER S
: Therefore in view of the above made submissions, the appeal in
“hand may kmdly be rejected in favor of the Department in the interest

of Justlce

- ‘Dlated.; L /2023,

IRECTOR

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 4)

R e .
DEpartment Khyber

Pakhtunkhwa, Peshawar

(Respondent No 1)

SECRETARY

Govt; to Khyber Pakhtunkhwa
Establishment Department :
(Respondent No: 2) .

S/ ECRETARY
Govt to Khyber; Pakhtunkhwa
Finance Department
(Respondent No 3)

AFFIDAVIT

f
1

o 1, Dr Haxat Khan Assistant Director {thlgatlon- D E&SE Department

o Khyber Pakhtunkhwa do hereby solemnly affirm & declare on oath that the contents
B of the instant para w1se Comments are true & correct to the best of my knowledge]&

Depénent
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.., BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

S o TRIBUNAL PESHAWAR.
1 - SERVICE APPEAL NO. 1751/2022
Sher ' Malik, PET, (BPS1Y) GMS  Akramabad, District
Malakand ................................. wediveenAppellant
- | VERSUS |

" Government of, Khyber Pakhtunkhwa through the Secretary E&SE

- Department & others.........ocueeveireneneeseesneeeneressesee oo Respondents |

AFFIDAVIT

I Dr. Hayat Khan Assistant Director (Litigation-II) : E&SE

" Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on
-~ oath that the contents of the instant para wise Comments are true & correct
" to the best of my knowledge & belief. It is further stated on oath that in this
" appeal the answering Respondents have neither been placed Ex-Parte nor E
- their defense has been struck off/cost.

-
/E'gb\

Deptnent
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77 "GOVERNMENT OF THE KEYBER PAKHTUNKHWA T s\
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT,

NOTIFICATION
Peshawar, Dated the 26.04.2018

NOTIFICATION

He.SO(B&A)I-18/2018/DPE Service Rules:- In pursuance of the provision contained in sub rule (2) of rule 3 of the Khyber Pakhtunkhwa Civil
Senvanis (Appointment, Promotion and Transfer) Rules, 1989, the Elementary and Secondary Education Departinent in consultation with the
Esusblishment Department and the Finance Department hereby dirccts that in this Department’s Notification No. SO(PEM-
\/SSRC!MeenmzﬂOlJT eaching Cadre, dated, 13.11.2012, the followmg further amendments shall be made, namely:

s T - -+ AMENDMENTS

In the appendix. for Serial No. 1A, the following shall be substituted in respective columns, namely:

S5.Ho. | Nomenclature of the | Minimum Qualification for appointment by initial Age Method of recruitment.
: post. recroitment or by transfer, limit.
I 2 3 4 5
~1A. | Insmacior Physical | (i). At least Second Class Master’s Degree in Physical | 22-35 [(a) Seventy percent by Promotion, on the hasis of seniorfty-cum-fitness, from among:
Edpcaion Education, with Bachelor of Education (B.ED) or| vears Senior Physical Education Teacher BPS-16 with at least five years” service as Semic
(BPS-17) equivalent qualification from 2 recognized Physical Education Teacher (SPETs) and Physical Education Teacher (PET:

provided that if no suitable person is available from amomegst Senior Physic

university.

Education Teacher (SPETSs) for promotion then the post sball be : filled by promotio
@ii). If no suitable candldatc possessing the above on the basis of seniority~cum-fitness from amongst the Physicai Education Teack
qualification is available a candidate possessing (PETS) with at Ieast five years’ servzce as such having quahﬁumon in column No.3.
Master’s Degree in the Physical Education may be
appointed as an Instructor Physical Education subject Note: - if no suitable person is availabie for itial and
to the condition that he shall acquire the qualification pe e for promotion then by injtial recruitment;
of Bachelor of Education (B.ED) within three years ®) Thirty percent by initial ftment”.

from the date of his appointment, failing which his
service shall be terminated without notice irrespective
of any provision of the rules for the time being enforce.

M)? é;;% /M‘% Page-1 Continued.
Z,
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" - SECRETARY TO
~ GOVERNMENT OF KHYBER PAKHTUNKHWA,
- ELEMENTARY & SECONDARY EDUCATION DEPARTMENT.

Endst. Of even Number & Datc.

" “Copy of the above is forwarded to:-

The Secretary to Government of Khyber Pakhtunkhwa, Establishment Department.
The Secretary to Govemment of Khyber Pakhtunkhwa, Finance Department.
The Secretary to Govemnment of Khyber Pakhtunkhwa, Law Department.
The Secretary to Government of Khyber Pakhtunkhwa Public Service Commission.
The Accountant General Khyber Pakhtunkhwa Peshawar.
The Secretary, Social Scctor FATA Sccretariat, Warsak Road, Peshawar.
The Directors E&SE, PITE and DCTE Khyber Pakhtunkhwa.,
The Director Education, FATA Warsak Road Peshawar,
. The Director FMIU Finance Department, ,
10. Manager Govemment Printing Press, Khyber Pakhtunkhwa Peshawar with the request for publication in the next official Gazette.
11, Deputy Director (EMIS) E&SE Department. ‘ Tt T R e
12, All the DEOs (M/F) Khyber Pakhtunkhwa.,
13. Ali the Agency Education Officers/ Agency Accounts Officers, FATA.
4. All District Accounts Officers Khyber Pakhtunkhwa,
15. The Section Officer (FR) Finance Department,
16. The Budget Officer-V and X, Finance Department.
17. Assistant Legal Drafter-1V, Govt: of Khyber Pakhtunkhwa Law Departmentt.
I§. Section Officer (R~I) Govt: of Khyber Pakhtunkhwa Establishment Department.
19. The Section Officers (S/M/F) E&SE Department.
20. The Section Officer (Primary) E&SE Department.
21. The Section Officer (Lit-I) E&SE Department.
22. The Section Officer (General) E&SE Department. —
25. PS5 to Governor Khyber Pakhtunkhwa. '
" 24. PS to Chief Minister Khyber Pakhtunkhwa.
25, FS to Chief Secretary Khyber Pakhtunkhwa.

N S - R N R

26. PS to Miaister Education Khyber Pakhtunkhwa. ,
27. PS1o Secretary E&SE Department,
28. PSto Special Secretary E&SE Department. %%; A
29. Master File. 2 |
&/\ A Wl Mv\
(MURTAZA KHAN)
SECTION OFFICER (BUBGET)

b



