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“BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR_., |

APPEAL NO 2005[ 2022

MUHAMMAD UZAIRALI VS GOVT OF KPK & OTHERS

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO
COMMENTS SUBMITTED BY THE RESPONDENTS

Respectfully Sheweth:

Counter Regltes to Preliminary Objectibns_of the Respondents: -

1.
~ and enlistment at his due merit in the inter-se-seniority but all his appeats

The appellant, time and again, submitted his appeal for inclusion of his name

have fallen on to the deaf ears of the respondents; hence, he was forced tc
knock at the doors of this Honourable Tribunal. ' 4
The appellant is very much an aggrieved person as the. reSpondem
department has shown gross inaction regarding inclusion of his name in the
seniority list as per his inter-se- merit position while directors’ positions at
the Directorate of E&SE and DPD are. Iymg vacant for quite some time

‘waiting for promotees to fill in and occupy. The respondents have induigec!

in delaying tactacs so that the process for PSB remains uninitiated to allow:
as much time as possible for the look after D:rector to keep sticking with thr%
top slot at the Directorate.

. Incorrect. The instant appeal is not: “badly tlme-barred" in that:

The seniority of the DEOs/Additional Directors notified for the first anc
last time in 2012 and since then it has never been updated in accordance:
with Civil Servant act 1973 which stipulates in vivid words/terms that
seniority has to be updated each year preferably in the month of January
- but the respondents have never endeavored to update the DEOs »eI'IIOI’Ii.‘y
in line with this Act for reasons best known to them. |
The name of the appellant does not exist in the final 2012 t.enlont‘y
- whereas it has not been updated since then to accommodate his name:
~in the DEOs inter-se- -seniority despite his various appeals/requef“ts The:
appellant has been serving the E&SE Department since 2011 as Distric!
Education Officer after being selected through Public Service Commissior
in BPS-19 Management Cadre but his name is still to be included ir
seniority and ‘notifi ed by the respondents whereas the same is the
fundamental nght of the appellant like any other civil servant.
The Appeal is not time-barred as the name of the appeliant is still to be
included and notified in inter-se-seniority. As for the health of the 2013
notified seniority, it was premature for the appellant to question it or-
basis of inter-se-merit of KP Public Service Commission as his name anc
order of seniority was yet to be determined, included and notified by the
respondents ' :
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- By judicial precedent/s the law of limitation. does not bar semoutv
" suits/appeals before competent legal forum/s. Kalim Arshad Khan Vs
Peshawar High Court, Peshawar through Registrar and others in Service
Appeal No.06-P of 2021i.copy attached as Annex-A. Moreover, this
Honourable Tribunal has already granted condonation to hear this appeal
Directions of the respondent Admn. Department to the Director E&SE are
" already available directing him/Director to submit draft inter-se-seniority
of DEOs/Additional Directors as per law and rules by mc!udmg all officers
not yet enlisted. Annex-B :

4. Incorrect. The appellant has not concealed any materlal facts from this

Honourable Tribunal and in fact submitted his appeal with all the facts of th |

- case, instead, it is the Department ‘which has been unable to finalize and

decide the issue.
Incorrect. The appeal is also not premature in that foIIowmg the directions
of the Admn. Department, the Director Education has forwarded the
impugned final updated seniority against the dictate of the Rule-17 (1)(a)
of APT Rule, 1989 for approval of the competent authority which has neithe: -
been returned nor has been decided yet. In fact, the same has been lying
victim to bureaucratic pro'crastmation red tapism and delaying tactics for
reasons best known to them.
Para-3 & Para 5 are, therefore, clearly self-contradictory as -the
respondents are seemingly indecisive, unsure and uncertain whether to treat
the appeal as time-barred. or premature. -In fact, the respondents arc
desperately confused to find solid grounds that may legally hold to defenc -
their stance against the instant appeal which, on the contrary, is based or
facts of constitution, law and rules and i is, hence, nelther time-barred nor
premature.
As to Para-6 of the Preliminary Objections alleging the instant appea!
as mala fide as the referred High Court adjudications in W.P. No.362/of 2013
& 2049-P/2014 were rendered in petitions. These Petitions were, in fact, nor
contested on merits of the issue before the Honourable High Court as the:
Honourable (Court D.I.Khan Bench) itself adjudged/observed in writ Petiticn
No. 362/of 2013 as follows:
> The merit list relied on by the petitioner was in fact interview
- result of EDO (B-19) (Para-5 of the Judgment). In other
~words and as implied in the Judgment, the petitioner did not
assail the legal health of the 22.2.2012 notified final seniority
‘on basis of inter-se-merit/seniority of Public Service
Commission but on interview result which is not supported by
law. : . '
> Para-5 of the Judgment noted that the petitioner hed
' challenged the final seniority before the -high ups i.e. Chief
Secretary which was still then sub-judice. :
> Para-6 of the Judgment observes that under Article 199 nf
the 1973 Constitution the jurisdiction of High Court can by
- -invoked only' when no other adequate .remedy is available. it
further goes on to observe thatin the instant case the petitioner
“had already filed appeal before the competent authority (Chief
Secretary) therefore thé petition was not competent/fit for




Vj o adjudication of the High Court. Moreover, it further observed

that the petitioner did not come under the ambit of aggrieved
person as no order then adverse to his right had been passecl
~nor recommendations had been made then.

» Lastly but more importantly, the Judgment makes it plain that
“petitioner and respondents are civil servants and the instant .
matter relates to the terms and conditions of service and Article.
212 of the Constitution of the Islamic Republic of Pakistan, 1973

.- bars the jurisdiction of this Court to be invoked under Article
.+ 199" In other words, the Honourable Peshawar High Courl
- (D.I.Khan Bench) implied/suggested that-the case was not fit
which should have been contested before the Service Tribunat
rather than before the High Court. Copy of the Judgmem
attached as Annex-c

As to W P No 2049 P/2014

> the Peshawar High Court took a very serlous view of the matter
‘as to why the petitioner did not disclose the fact in his petitior
about the dismissal of his earlier petition by D.I.K. Bench vide
W.P. No.362/of 2013 which instantly forced the petitioner fo beq
for unconditional apology. The Court ultimately dismissed the:
case “"being not pressed for”. Copy of the Judgment:
attached as Annex-D.

Counter Replies to “On Facts” of the Respondents: -

.1.No counter comment. ..

- 2.No counter comment.

3. No counter comment.

- 4.No counter comment.

-

- 5. Para-5 has advertently or inadvertently casted doubt over the lien granted b
the Government in favour of the appellant for rejoining the Management Cadre in
- the E&SE, Department. It seems very naive on part of the respondents that they

are unaware of their own record well saved with them. The Government acc epte]

“and granted lien to the appellant to rejoin the E&SE Department thereafter which

he was posted as DEO Nowshera as the same is clear from the Annex-E,
6. No counter comment. . e _ |
7. No counter comment.

8. The appellant did wait for the response of the competent authority ﬁft(—"’ -

‘appealing against the wrongly drafted final updated seniority for approval aricl
- ultimately out of compulsion filed the instant appeal after the lapse of stipulate

period of time in accordance the KP Appeal Rules, 1986. It is to be noted that
inter-se-seniority of the DEOs/Additional Directors has not been updated since
2012 while the appellant is still to be enlisted in the seniority at his due. position;
hence the same is not premature.

“\
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§The appellant did submit hIS request for retention of lien which is on record wntn
the respondents and it was on that basis he was allowed to rejoin'the E&S:
Department as DEOs Management Cadre. Copy of the application is attaclhed

; as Annex—F

- 10. No counter cotnment. ‘

11. No counter comment.

13, The appellant seeks to obtain his seniority in accordance WIth the APT Rules

1989 wh_ich provides for determination of inter-se-seniority as per the inter-se-

seniority/merit as communicated by Public Service Commission (Rule-17 (1)(a).

He, therefore, needs not to mdulge in self-made analysis/scrutiny of his seniority
posntlon :

14, Correct to the extent that competent authority is yet to approve and notrfv :
" however, .the Directorate. has finalized and approved the final updated seniority

and has forwarded the same to the Administration Department for furthe

~ submission to the competent authority for approval. The appellant submitted hic

appeal against the impugned final updated draft seniority being finalized in blatant
violation of the seniority rules but the same was not responded/answered withir
the stipulated period of 90 days, hence, the instant appeal before this Horourable:
Tribunal. Neither a final- inter-se-seniority has yet been notified nor has the

-appellant.been assured of his due right. Hence, the appellant is rlghtly/legdlly an

aggrieved person to seek intervention of this Honourable Tribunal.

15. Incorrect. The impugned seniority, in fact, is ﬁnahzed in clear vxolatto’n of the
seniority rules‘; inter-se-merit/seniority of Public Service Commission and the

- letters issued vide dated 05-07-2018 & 13-07-2018 (as referred to above in Pars

V). As for as the Honourable Peshawar High Court Judgments in Ghulam Qasim
Khan Vs Gowvt; of KPK & Others, the same has been well elucidated above i

' counter-reply . to Para-6 of the Preliminary Objections raised by the

respondents. It is further to be noted that the mentioned adjudications have neve:
directed for issuance of inter-se-seniority against the relevant rules in the field ari

. against the inter-se-merit/seniority determined by the Public Service Commissior. |

~ 16. No comments.

17. Amazingly, the respondents Departments themse!ves admit/confess that the
SDEOs (BS-17) and DDEOs (BS-18), who were also recruited vide the same
advertisement and on the same condition of 60:40% ratio of teaching and open
Quotas respectively, were issued inter-se-seniority on the basis of inter-se-seniority

“issued by KPK Public Service Commission. Only the DEOs/Additional Directors wer:
. meted out the discrimination of 60:40 % ratio for selectees of teaching and open

market candidates while notifying their inter-se-seniority which is grossly contrary
to Constitution and law. There cannot be two different standards/treatrents of

.civil.servants recruited on same terms & conditions, same advertisement and same

quota reserved for teaching and open market candidates. Notifying the Inter-se-
seniority of' the DEOs on basis of the impugned final updated seniority woulc,
therefore, be absolutely discriminatory and against the Constitution and faw. It i
very unfortunate/intriguing that despite conceding inter-se-seniority based on law -
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* X% inter-se-merit of the Public Service Commission to the inter-se-seniority of
SDEOs & DDEOs, the respondents are still displaying strange hesitance to apply
‘the same law/rules the inter-se-seniority issue of the DEOs/Additional Diractors
and notify the same in accordance with the same law, rules and inter-se-seniority
issued by the Public Service Commission. Civil Servants selected and initially
appointed on the same terms and conditions cannot be discriminated as par the
diktat of the Constitution of the Islamic Republic of Pakls’tan, 1973 Judgments are

already available. Annex-G.

18. Incorrect.' The appellant submitted his appeal against the impugned seniority
to the respondents.well within the time but his appeal was not answered withir
the legally stipulate period of time; 'hence the appellant does have the legal right

- to appeal before this' Honourable Tribunal while the law does not bar tht
mtervention of this Honourable Tribunal to entertain such appeals

19. Two of the three posts of Directors (BS-20) are awaiting to be ﬁlled in throug!v

- promotion of suitable BS-19 Officers of the schools Management Cadre or
Seniority-cum-fitness basis while the respondents do not seem in mood to notify
correct & updated inter-se-seniority of DEOs to initiate the process for promotion
Instead, the respondents are indulging in procrastinations & delaying tactics to rur
the attached departments on ad hoc stop gape mechanisms without bothering for
rightful incumbents. As the inclusion in and enlistment at the right place in the
inter-se-seniority is yet to be notified by the Govt; in favour of the appellant and!
to enable him fit for consrderatlon in the promotion process, the appellant is
therefore, rightly an aggrieved person within the meaning of the Article 212 of the
Constitution of the Islamic Republic of Pakistan, 1973. Annex-H

Counter Replies to “On Gro(mds_” of the Respondents: -

~ A. Incorrect. The appellant has not been treated as per law and rules as his
right of seniority as per law is still to be established/granted:
B. The impugned seniority (submitted for approval and notification) is not in
line with the provisions of the Section-8 of the Civil Servants Act 1973 reax
~ with Rule-17 of the APT Rules, 1989 and is not in compliance with Article:
- 4 & 25 of the Constitution of 1973. Law, rule or policy cannot be macie
' . against Fundamental Rights (Articles 8-28) which “takes away or abridges
- therights so conferred and any law made in.contravention of this clause, to
the extent of such contravention be void” as provided in Article-8 of the
Constitution of the Islamic Republic of Pakistan, 1973. Seniority of the civil
servant appointed on initial recruitment basis is to be regulated explicitly
and strictly in accordance with Civil Servants APT Act 1973 and Rule-17 (1}
(a) of the KP Civil Servants (Appointment, Promotion & Transfer) Rules.
1989. No other self-made or extra-legal formula can override the
aforementioned Act and Rules regulating seniority of civil servants.
Incorrect. As explained above.
. Incorrect. The appellant has been placed in the impugned semorlty at wrong
position in blatant violation of the Constitution, Civil Servants Act of 1973
and APT Rules, 1989.

o0
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" E. Incorrect. The impugned senlonty if notified will surely deprive the appellant .
- of his due right under the Constitution and law.
F. Incorrect. The impugned seniority is discriminatory and against the
- fundamental rights guaranteed in the Constitution.
G. The appellant also further seeks the leave of Honourable Tribunal to submif
additional grounds, record and case law during the course of argument or
the date fixed. '

Prayers

In view of the above and as the respondents themselves confess in Para-17
this appeal may please be allowed in favour of the appellant and the respondents
may be directed to notlfy the inter-se-seniority to the extent of the appeliant strictly
in accordance with the inter-se-seniority isstied by the Khyber Pakhtunkhwa Pubiic
Service Commission without wastlng further time.

THROUGH

' NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

AFFIDAVIT

_ I, Muhammad Uzair Ali DEO (M) District Khyber, do hereby

solemnly affirm and declare on Oath that the contents of this Rejoinder are

- true and correct to the best of my knowledge and.belief and that nothing
has been concealed from this Hon'ble Court.

RN

DEP NT .
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_ ~ JUDGMENT SHEET = /?’
¥ o L PESHAWAR HIGH COURT, PESHAWAR

(SUBORDINATE JUDICIARY SERVICE TRIBUNAL)
JUDICIAL DEPARTMENT -

Service Appeal No.06-P of 2021

" Kalim Arshad Khan
: Vs. v

Peshawar High Court, Peshawar through '
Registrar and others

Date of hearing 18.12.2021 -
— Appellant(s) by: M/s. Hamid Ali Shah, Advocate
: and Barrister Syed Mudassir
, Ameer,
Respondent(s) by: Mr. Khalid Rehman, AAG

. alongwith Syed Shakir Hussain .-
Shah, Litigation Asgistant,
Peshawar High Court, Peshawar.

Respondents by: In person.
(No.4,9 and 10)

hkhhhk

JUDGMENT

| kkkdkk

tIJAZ ANWAR, J. This appeal has been filed under .
Section 5 of the'Khyber Pakhtunkhx;va Subordinate Judiciéry
Service Tribunal Act, 1991 against the letter bearing
~ s .No.3_7.84/Admn dated 13.03.2021 issued by the Registrar, .-
. Peshawar High Court, Peshawar, whereby, éppéllant was
conveyed the decision of the Hon’ble - Administration
Committee regretting his application/departmental abpeal for
' fu(aﬁon of seniority amongst his batch-mates.
2. ~In essence, initially appellant was appointed
against the post of Additional District & Sessions Judge vide “.

7, Notification dated 22.02.2005, pursuant to the judgment of
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the Hon’ble Peshawar High Court and now serving as District '
. & Sessions Judge, howevér, is claiming seniority with effect
from the date of Notification dated 19.09.2001 when his other’

colleagues/batch-mates were appointed in the same selection -

process, with all back benefits.

s

3. . . In view of the averments made in the instant
appeal, comments were -called from the n;spondents who
furnished thé‘same accordingly. .

4. Leaméd counsel for the appellant arguéd that
appellant was .deprivcd of his appointment as Additional

District & Sessions Judge with his batch-mates ‘who were

. appointed vide Notification No.92-J dated 19.09.2001 and as

such, on his appointment dated 22.02.2005 issued pursuant to
the judgment of the Divisi'(_m Bench of the Hon’ble Peshawar
High Cou-rtl in W.P. No.1412-P/2001 dated 09.04.2004, he is
entit]éd‘ to be allowed seniority with his cblleagues. ﬁe
Mher cémiended that in terms of Section 8(3) of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 (hereinafier to be
referred as “the Act”) read with Rule 10(a5 of the Khyﬁer
Pakhtunkhwa judicial Seryice Rulés, 200i (hereinafter to be

referred as “the Rules™), the appellant having been appointed

in a same selection process; as such, his seniority is to be

determined in accordance with the order of merit, assigned by
the. Selection Committee. He further contended that though,

his Service Appeal bearing No.14 of 2010 was dismissed by
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this Tribunal vide judgment dated 08,12.2012 on the ground
of ]imitation',- however, in view of tﬁe judgment dated

-19.12.2015, the matter of his seniority was reopened, because,

- this Tribunal has already struck down the seniority list dated

14.11.2009 in Service Appeal No.02 of 2009 etc which was
maintained by the apex-Court in Civil Appeals No.1171 to
1192 of 2013 dated 11.05.2015. It would be pertinent to note

that the present appellant was also aggrieved of the said

seniority list. He further argued that the recent rejection of his

departmental . appeal by the Hon’ble Administration
Committee is a result ‘of certain misconception and wrong
opinion and as such, the order is liable to be set-aside. He

next contended that since the issue of seniority of the

; appéllant remained undecided throughout; as such, the

principle of res-judicata is inapplicable to his case. He placed

reliance on the cases titled “National Institutional Facilitation

Technologies (Pyt) Limited Vs. The Federal Board of Revenue '
through Chairman and others (PLD ?020 Islamabad 378), Ibrar

e

flussain Vs. Collector Customs and others (1997 PLC(CS) 885),

Adalat Khan Vs, Mst. Begum Bibi through Legal Heirs and

- another (1991 SCMR 1381), Shah Behram Vs. Akbar Khan and

ano;her (PLD 1992 Peshawar 18), Quetta Dev'elogmentAutharigz
Vs. Abdul Basit (2021 SCMR 1313), Jamal Ali Vs. Enﬂ'neqr—in-
Chief, GﬂQ, waalgindi' (1998 SCMR 2472), Hameed Akhtar
Niagi Vs. Secrelam Establishment Division, Government 6{
Pakistan (1996 SCMR 1185), Government of Punjab through
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Secretary_Education, Civil Secretgriat, Lahore and others V.
Sameena Porveen (2009 SCMR 1), Rasool Khan Vs. Federation
of Pakistan through Secretary, Ministry of Information and

Technology (2021 PLC (CS) 14) and unreported judgment dated

© 16.10.2017 passed by the -bibision Bench of the Hon’ble

Peshawar High Court in Writ Petition No.é) 7-M/2014”.
5. On the other hand, the learned AAG,

representing the.respondentéPHC, assisted by the added

respondents in person, contended that appellant has not

questioned the seniority list circulated in- the year, 2004 and

2007; as such, his abjection to thg seniorit)-: list “as it stood on
14.11.2005’ was hopéléssly time barred and was ﬁghﬂy
disriissed by this Tribunal on 08.12.2012 aad as such, this
appeal is not maintainable. It was further contended tﬁat

neither in the earlier writ petition questioning his non-

appointment nor in the order of the Division Bench of the

Hon’ble Peshawar High Court, any order pertaining to his

sentority was . passed, because, merely an order for his .

'adjustrnént was issued; as such, his present prayer is not

legally tenable. It was further argued that reference of the

appellant to the order of the apex Court dated 11.05.2015 is of

"'no help to him, because the appeal was. conditionally

withdrawn and as such, the matter has become past and

closed matter. It was further contended that initial

representation of the appellant to the seniority list was

- hopelessly barred by time, besides, under the law, seniority
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cannot be conferred from a retrospective date to the

‘appointment. It was contended that seniority is to take effect
" from the date of regular appointment while all the added

respondents were appointed/promoted much before the

aﬁpointment of the appei]ant and as such, appeal in hand is

liable to be dismissed. In support of such contentions, reliance

is placed on the cases titled “Sarosh Haider Vs. Muhammad -

Javed Chundrigar and others (PLD 2014 SC 338), Wazir Khan

Vs. Government of NWFP through Secretary Irrigation,
Peshawar and others (2002 SCMR 889), Fida Muhammad Sénai

Vs, Chairman, Federal Service Tribunal, Islamabad and others

- (PLD 1996 SC 845) and Muﬁammad Tufail Mir and others Vs.
Secretary Electricity Department, Azad Government of the State

of Jammu and Kashmir and others (2017 PLC(CS) 1457)".

6. Arguments heard and record perused.

7. During the course of hearing on 16.10.2021, the

learned AAG “has pointed' out. that the Judicial Officers,

. against whom the appellant is claiming seniority, have not

been arrayed as respondents in the instant case and as such,

on the directions of this Tribunal, appéllgnt submitted
amended memo of addresses of the parties and as well
impleadment application containing the mames of about 38
District & Sessions Judges, they wére accordingly impleaded.
Thé adided respondents were served and on;t of which
respondents No.5, 12, 15, 20, 21, 23,-26, 31, 32, 37 anci 40

havé submitted their ‘cognovit, whereas, respondents No.4, 6
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to 10, 22 ahd.28 intended to contgst'- the appeal in hand; while,
respondents No.11, 13, 14, 16 to 19, 24, 25, 27, 29, 30, 33 to
36, 38 and 39, despite service, -Were not in attendanc.;e; as
such, wére placed ex-parte; while respondent No.3 has retired
from service; similarly, rcsponflents No.6 t0-8 as well as their
counsel, despite servide, failed to enter appearance.

8. | The following questions have aris'en.oﬁt of thé
arguments of learned counse! for the 'paftiés; which require
resolution:- | -

1. Whether the instant Service Appeal is barred by
' lim_itaﬁon/being past and (.:losed matter? .
2.  Whether the instant appeal is hit by principle of res-
Jjudicata? - . '
3. Whether the appellant can claim seniority with his batch
~ mates when there was no direction of the Hon’ble
Peshawar High Court for allowing him seniority and that

seniority to be given effect from regular appointment?

1. ‘Whether the instamt Service Appeal is barred by

limitation/being past and closed matter?

9. . In order -to ascertain the fact about the

circulation of seniority list of the Additional District &
Sessions Judges ‘as it stood on 17.11.2009”, we directed the
representative namely Syed Shaléil; Hussain Shah, Litigation
Assiétant, Peéhawat; High Court, Peshawar for productiqn of
éen-iorit'y list SO circlilated, which he produced accordingly.
The record, so produced, trmsbires that t;1e seniority list of
the year, 2007 was a provisional seniority ﬂst ana it remained

disputed, because, the record, so produced, contained

P e
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_numerous ~objections which remained undecided, while -

objections regarding circulation of serﬁ(’)rity list of the yéar,

2004 are not applicable to the case in hand, because, by then,

appellant was not in service, as he was appointed, pursuant. to

the judgment of the Hon’ble Peshawar High Court, on
22.02.2005. Thus, merely, because, certain tentative/

~provisional seniority lists were issued and not questioned

before this Tribunal, at the relevant time, are not legally .

tenable, becaus_e,‘oniy a final seniority list can be qt;estioned
beforé the Tribunal in terms of Section 5 of the Khyber
Pakhtupkhwﬁ Subordinate Judiciary Service Tribunal Act,
1991. Réfererice can be made to the case titled “S.H.M Rizvi
id 05 others Vs, Magsood Almad and 05 others (PLD 1981 SC
| 10. . The I:QCOId further trgnspires that the appellant
submitted representation for the first time against. the
seniority list “as it stood on 14.1 1.2009° on 14.01.2010. The
reason, so advanced fqr .condonation of cielay before the
) Tribunal regarding delay in submission of the depa_rtl'n,el'ltal
appeal, -was that at the time when the said sehiority list was
circulated, he was already granted study ‘leave on -04-.1 1.2009
: anci he relinquished his charge on 11.11.2009 and that he was
never communicated the final semiority list, albeit, this

Tribunal vide its judgment dated 08.12..201_2 dismissed his

Service Appeal; The reason for delay in filing depa_rtmentall
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ai)peal was :duly reflected in the leave granting or&er of the
apex Court in CPLA No.382 of 2013 ciated~15,05.2013.

1. It is pertinent to mention here that on the
circqlation of the seniqrity list dated 14.11.2009, the seniority
of numerous Judicial Officers was distu.rbéd and about 21

Service Appeals were filed before this Tribunal. This

* Tribunal vide consolidated judgment dated 26.08.2013 in

Service Appeal No.02 of 2009 struck down the orders of the

Hon'ble Chief Justice dated 13.08.2009 and the subsequent’

.seniority lists so issued. The order of this Tribunal was

assailed before the apex Court and it was duly maintained

~vide order dated 11.05.2015 in Civil Appeals No.1171" to

1192 of 2013 titled “the Registrar, Peshawar High Court,

Peshawar Vs. Shafique Ahmad Tanoli and others”, It will not be

out of place to mention here that in the above judgments, an

order of: the' Hon’ble Chief Justice  dated 13.08.2009 was .
~ questioned which was the basis of adversely affecting the
. seniority of l':I_le Judicial Officers and this Tribunal and as well
the apex Court held that the decision about the terms and - -

 conditions of the servicg; of the Judicial Officers could only

be made by the Hon’ble High Court and not the Hon’ble

Chief Justice alone.. Thus, on the decision of the apex Court

" maintaining the judgment of this Tribunal, the seniority list,

. so issued, was struck down and the Judicial Officers who

have questioned the orders adversely affecting their seniority,

AY-
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their representations were deemed as pending before the .

Hon’ble Administration Committee of the Hon’ble Peshawar
High Court.
12. - Thus, when Civil Appeal No.521 of 2013 filed
by the appellaxit, againét the judgment of tﬁis Tribu.ﬁal dated
08.12.2012 came up for hearing before the apex Court, there
was Ivlothi-ng left for adjudication before the apex Court and
that’s why, it was con\_lcyed ‘to the apex Court in the same
manner, For reference, the order of the apex Couft is
reproduced as un&er, because, much has been said about tl'ns
judgment. | ) | — _

~ XMIAN SAQIB NISAR, J. Learned counsel | Jor the

appellant states fh;lt in the light of the judgrhent passed in
Civil Appeals No.1171 to 1192/2013 titled Registrar,
Peshawar High Court Versus Shafique Ahmed Tanoli etc
dated 11.05.2015, the -present appéal is rendered
infructuous. waever, if any relief has been granted on
account of the said judgment, the appeliant may apply to
‘the concerned. authority for redressal of his grievance,
: Dispos_e;i of accordingly.

Mian Sagqib Nisar, J -
. Sh. Azmat Saeed, J
 Qazi Faez Isa,_ i

.

13. The order of the apex Court, in no manner, has’

tied the hands of the appellant from agitating his matter of

seniority rather has given new life to the matter of seniority to

the appellant. Infact, appellant was allowed to apply ihe

concerned competent authority for the redressal of his
grievances, in case, any order regarding seniority is passed in

favour of the Judicial Olfﬁvcers, pursuant to the order passed

G-
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~ by the apex Court vide dated 11.05.2015 in Civil Appeals

"No.1171 to 1192 of 2013. It being relevant at this stage to

bring this fact that before the above judgment of the apex
Court in the case of appellant, the question of seniority was

discussed in the meet;'ng of the Hon’ble Administration

Committee _held _on . 07.05.2014 and the Hon’ble

V Administration Committee _decided that seniority ‘of the

appel}ant will be re-fixed in the light of the iudg_r_gent of the
Hon’ble Supreme Court of Pakistan (uadertine provided for emphasis).

Aéain, when the issue regarding the sen.ioﬁty of the appellant

was not decided, he apbroached this Tribunal in Service

Appeal No.06 of 2016, however, during the pende‘ncy of that

appeal, the case, pertaining to his promotion, came up for

.

hearing before the apex Court on 16.11.2020 and the ‘apex
-Courp disposed of  his dppeals with the following
o,bservations;~

“The only grievance of the appellant is that his case for

consideration of his senloﬁb is pending before the

Administration Committee of ‘the. High Court -and

requests that observation may be made that such case of

the seniority of the appellant may be considered at_anj"

early date and decide by the Administrative Committee
_in accordance with law. ]

2. . The appeais are disposed of acéordit.sgly "

14. In the light of the order of the apex Court,

Service Appeal No.06 of 2016 of the appellant was disposed

" “of in the same manner by‘ this Tribunal vide order dated

23.01.2021 and the Honfbie Administration Committee of the
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Hon'ble Peshawar High Court was requested to decide the

case of seniority of the appellant in the light of the judgment

-

of the apex Court within a period of two months. This is how,

the Hon’ble Administration Committee considered the case of

appellant for seniority and it was regretted duly conveyéd to -

him vide the impugned letter dated 13.03.2021. Thus, the
above facts clearly suggest that the question of seniority of

the appellant never decided nor attained finality at any stage

nor it can be termed as ‘past and closed matter’. The

judgment of this Tribunal dated 08.12.2012 cannot be made a

hurdle in the case of the appellant, because, it was duly-

gu‘estioned before the apex Court and when tl-xe impugned
seniority list was held to be issued without lawful authority,
the question of seniority of the appellant was, thus, required
to be re-determined. |
15. . ‘In view of tﬁe above, this Tribunal is of the firm
view that appeal of the appellant before this Tribunal is
within time against the final orderfletter dated 13.03.2021,
The law on the pbint is (.:lear that he has either to file Service

Appeal after completion of ninety -days of filing his

departmental appeal or to wait till the final outcome of his
departmental appeal. Reference can be made to the cases -

titled “Syed Firdos Ali Vs. Secretary, Establishment Division,

Islamabad _and 02 others (1997 SCMR 1160), Muhammad Jan

Marwat and another Vs. Na;' ir Muhamniad and 17 oti!ers (1997

SCMR 287), Mir Ajab Khan hml another Vs. Deputy Postmaster
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General, SRP, Dera Ismail Khan and others (2013 SCMR:1053),

Anwar Muhammad Vs. General Manager, Pakistan Railways,
Lahore and another (1995 SCMR 950) and Muhammad Aslam

Javed Vs. Goverrnment of Pakistan through Secretary,

Establishment Division, Islamabad and others (2002 SCMR

1383)”

2. Whether the instant appeal is_hit by nﬂncip!e of res-
judicata? . _

16. - We have noted that the Division Bench of the

Hon’ble Peshawar High Court, while hearing Writ petition of

the appellant against the denial of. his appointment, has

allowed the same as préyed for with directions to the-

Competent Authority to appoint/adjust and accommodate him

as Additional District & Sessions Judge on the available seat

.vide order dated 09.04.2004. Similar is the order of this .

Tribunal pertaining to the semiority which was. decided and’

_dismissed on 08.12.2012 on the ground of 'Iimitation,

however, we are of the view that at the time of his
appointment, it was specifically held by the Division Bench

of the Hon’ble Peshawar High Court that he remained on the

top of the merit list alongwith his colleagues. Thus, it has not :

given ariy findings denying or restraining the appellant from

_ agifating the matter of His seniority. Similar is the case of th,i_é
Tribunal dated 08.12:2012, as discussed in the above paras,

that judgment has never attained finality as it ‘was duly

questioned before the apex Cburt and when once the seniority

12~



Page 13 of 21

list, so questioned,l the judgment of this Tribunal no more

remained in the field, because, the apex Court in its judgment

has again allowed the appellant to re-'agitate his grievances of

seniority. Thus, the Jis between the parties has never been

ﬁnalized nor taken to the logical end rather throughout -

a

* remained disputed, as such, the principle of res-judicata, as

argued, is inapplicable to the case in hand.

2. Whetller the appellant can claim senitjri!:g with‘his

batch mates when there was no direction of the Hon’ble

Peshawar High Court for allowing him seniority and
that seniority to he given "effect . from regular

appointment? L
17. The unfortunate-aspect of the case is that

despite the fact that appellant secured first position in the

written test and as well in -the s;e]ec;tion process for
appointment against the post of Additional .Disttict &
Sessions Judge, was deprived of his appointment and instead,
four Judicial Officers, presentiy none of them in ser.vice;, were
appointd vide Notification dated 28.08.2001. It is pertinent
to mention here that Writ Petition No.1412 of 2001 filed
against the denial of his appointment was decided in his
favour with the following directions:-

“As a sequel to above discussion, we are constrained to
allow the writ petition No.1412/2001 filed by Kaleem
Arshad Khan petitioner as prayed for with the direction
20 the competent authority to appoint/adjust and
accommodate the petitioner K;tleem Arshad Khan as
Additional District & Sessions Judge on the available
seat t_vhile the connected Writ Petition No.645/2002
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filed by Muhammad Saeed petitioner is hereby dis-

allowed”.
18. The memo of Writ Petition, annexed with the
reply, depicts that it was one of the prayer of the appellant as

“respondents No.I,. 2 and 3 be kindly directed to issue

appointment _order to the petitioner and other candidates in

‘accordance with the merit list duly made and finalized by the .
Selection Committée”. This fact was-duly considered by the

Division Bench of the Hon’ble Peshawar High Court in para-
22 of its judgment which is reproduced as under:- -

“The record reveals that the petitioner secared 119
marks in_ the written test “held on 21.4.2001 while
Muhammad Saced seciired H4, Tariq Yousafzai 113,
Sardar Muhammad Irshad 111, Jamaluddin. 110,
Muhammad Zubair 108, Muhammad Muqtada 107, .
Mak Talaat 107 and Shaiber Khan 105 out of 68
candidates appeared in the written test. Total 20
candidates were qualified including Kaleem Arshad
Khan and Muhammad Saeed Khan petitioners for
interview. In the comments, respondent No.3 admitted
as correct vide Para 8 that the petitioner ranked at top in
the test and interview. It is astonishing to note that
“result of vivafinterview is missing and not available on
the relevant record”. : '

19, * We have been informed that the judgment of the
Hon’ble Peshawar High Court was assailed before the apex

Court in CPLA No.1418 of 2004 but was dismissed for non-

prosecution on 30.11.2004. Application for its restoration was

'ﬁle.d, powevér, the said application was subsequently

withdrawn on 10.02.2005, and théreaﬂet’, vide Notification
dated 22.02.2005, appelant was appointed against the post of

Additional District & Sessions Judge.

e
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20. : Thus, from the very order of the Hon’ble

.

Peshawar High Court, it is clear that in the selection process,

apiaellagt has topped the overall merit; albeit, for the reasons
best know;n: to the Appointing Authority, he was denied

appointment, however; the Division Bench of the I{bn’ble

Peshawar High Court found that the appellant has not been '

treated in accordance with law and that’s why direction was

issued for his appointment against any of the existing

vacancies. Section 8(3) of “the Act” deals with the matter of

seniority and its fixation; similarly, Rule 10 of ;‘thc Rules”

further elaborates fixation of seniority inter-se, the members

of the Judicial Service. Both these provisions, being relevant,

are reproduced as under:-
“Khyber Pakhtunkhwa Civil Servants Act, 1973
(Devvovivrenean
)everenn o .
(3) Seniority on initial appointment to a service, cadre
or post shall be determined as niay be prescribed.

Khyber Pakhtunkhwa Judicial Service Rules, 2001
. 10. Seniority:- : .
The seniority inter-se of the members of the service in
the various Pay Scales thereof shall be determined by '
the High Court, subject to the conditions that: '
(@) in case of member -appointed by initial
recruitment, in accordance with the order of merit
assigned by the Selection Authority as mentioned in
Rule-5;" o
Provided that persons selected for the service in
an earlier selection shall rank senior to the persons
selected in a later selection. '
(b) in the case of members appointed by promaotion,
seniority ina Post, service or cadre to which a Civil
Servant is promoted, shall take effect from the date
of regular appointment to that post; Provided that
Civil Servants who are selected for pr tion to a
- higher post in oné batch shall, on their promotion to
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the higher post, retain their enter-se seniority as in -
the lower post. .
Explanation-I If a Jr. Officer in a lower grade is -
promoted temporarily to a higher grade in the public

" interest, even though continuing later permanently
in the higher grade, it would not adversely affect in
the interest his/her senior officer in the fixation of
his/her seniority in the higher grade. ’
Explanation-II If a Jr. Officer in a lower grade is
promated to higher grade by superseding a senior
officer and subsequently that officer is also
promoted, the officer promoted first shall rank
senior 1o the officer promoted subsequently”.

21, Till date, no effort was made for the

determination of seniority of the appellant, because, in the

- first instance, aftér exhausting the departmental remedies, his

service appeal was dismissed on the ground that his

departmental appeal was barred by time against which he
filed CPLA, in which, leave was grantgd. and' during the
pendency of appeal, the matter was again taken up by the
Hon’ble’ Administration Comimittee of the Hon’ble Peshawar

High Court but as pointed above, the Hon’ble Administration

Committee in its meeting held on 07.05.2014 deferred

fixation of his seniority and decided that seniority of the

Officer will be re-fixed in the light of the judgment of the
apex Court. It is pei‘tinent to mention here that before the said
decision, the Hon’ble’ Administ;ation Committee of the

Hon’ble. Peshawar High Court in compliance’ with the

Jjudgment of this Tribunal dated 26.08.2013 while deciding

the representations of Mis. Jehanzeb and Shoaib Khan and
other Judicial Officers, besides, other decisions, also directed

that revise seniority list shall be prepared/recast and uploaded

.
A

2
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on the official website of the Peshawar High Court. Similarly,
after the decision of the apex Court, the matter of his seniority
was referred to £he Hon’ble Administration Committee, still
the matter of his seniority was not discussed nor decided on
merit and again was declined any relief without any plausible
and convincing reasong. o

22, “Section 8 of “the Act” read with Rule 10 of “the
_Ruléé” deals with the matter of senioﬁty. Sec,;tion 8(2) of ‘;the

Act” provides that “seniority of ‘a civil servant shall be

reckoned in _relation to other civil servants belonging to the

not, as_may be prescribed”. Similarly, sub-section (3) of

Section 8 provides that “seniority on initial appointment to a

service, cadre or post_shall be determined as may be -

rescribed”, while Rule 10(a) of “the Rules” prescribes that

“in case of members appointed by initial recruitment, in _

accordance with the order of merit assigned by the Selection

Authority _as mentioned in Rule-5; provided that_persons

selected for the service in_an earlier selection shall rank

senior to the persons selected in a la;er selection”.

23. Admittedly, the appellant has applied for
alppoi'ntm‘ent against the post of Additional lD.istrict &
Sessions Judge' and appeared in the same selection process
whereby, four Judicial Officers were appointed’ vide

Notification dated 28.08.2001, depriving Him of his

same service or cadre in the same department or office or

_,L’g



Page 18 of 21

appoiytmcnt, while this‘ process/selection’ was held by the
Divisionl Bench .Of the Hon’ble Peshawar ‘High Coﬁxt as
violative of his rights and specific direction for his
appointment was issued. Meaning tHereby that when he was
appointed pursuant to fhe same selection process, as such, for
the determination of his seniority in terms of Rﬁle_lO(a) of

“the Rules™, his seniority shall be determined in accordance

with the order of merit assigned by the Selection Cominittee. .

The mere fact that the appointmént orders were issued

+

belatedly will not deprive the appellant of his seniority

particularly when the Division Bench of the .Hon’ble

Peshawar High Court has raised eyebrow on the selection

process. Moreover, the respondents appointed/promoted in

the later selection, prior to the appo;ntm'ent-of the appellant,
have no right whatsoever to claim seniority ovér the
appellant. |

24. " The Hon’ble Silpren_le-Court of Pakistan in the
case titled “Wazir Khan Vs. Government of NWFP gh_r"o_uLh

Secretary Irrigation, Peshawar and others (2002 SCMR 889),

while déa]ing with somewhat similar situation, held that “if is

well-settled QYOQ- osition of law that the appointments made as

a result of the selection in one combined competitive

examination would be deemed to_be belonging to the same

batch and notwithstanding recommendation made by the

Public Service Commission in parts, the seniority intense, the
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appointees of the same_batch, would be determined in the

light of merit _assigned to them by the i’ubh’c Service

Commission”. Similar view was earlier given by the
Provincial Service Tribunal in the case titled “Musa Wazir Vs.

NWFP_Public_Service Commission (1993 PLC(C.S) 1188)”,

wherein, it is held that “when the selection is made out of one

compeltitive examination, it cannot be bifurcated into two or

more. The competitive examination being one,_the selection

has to_be one and it cannot be said that any number of

selections _can be made out -of the_same competitive

examination. Such a practice cannot stand sérutinv or the test

of law applicable to the case”,

25 The above propdsitions of law propounded b3;

the Hon’ble Supreme Court of Pakistan in the light of Section

8 of “the Act” read with Rule 17 of the Khyber Pakhtunkhwa

' (Appointment, Promc.)tion and Transfer) Rules, 1989 (pari

materia with Rule 10 of “the Rules”) clearly demonstrate that
seniority of the civil servants appointed Bmsuant to a same

selection process, is to be determined in the Tight of the merit

'assigncd by the Selection Committee. In-the instant case, the -

. appointment of the appellant was though made on

22.02.2005; albeit, his seniority will be determined alongwith

his batch-mates appointed on 19.09.2001. Reference can be

‘ made to the cases titled “Fagzal Muhammad Vs. Government of

NWFP _and others (2009 SCMR 82) and Nadir Shah, S.D.O.,
Minor Canal Cell, Irrigation Sﬁb—Division, Dera Murad Jamali
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and 2 others Vs. Secretary, Irrigation and Power Department,
Balochistan, Quetta and 7 others (2003 PLC(CS) 961)”.

26. " The judgment relied upon by the respondents on
the case titled “Muhammad Tufail Mir and others Vs. Secretary

Electricity Department, Azad Government of the State of Jammu

and Kashmir and others (2017 PLC(CS) 1457} has its own

facts and circumstances and in that case, only determination
was seniority to take effect from the date of regular

appointment and there was no contest regarding the same

selection process. Same is the case titled “Sarosh Haider Vs.

Muhammad Javed Chuﬁdrigar and others (PLD 2014 SC 338)”.

In that case, the principle of estop;;el was applied and the

contest was between two civil. servants appointed on the same
date and one of a civil servant was declared ‘senior’ on the -

' ground of age which was never challenged for continuousty

ten years, which is compjetely distinguishable; being not
applicable to the facts of the instant case. While the case titled

“Wazir Khan Vs. Government of NWFP through Secretary

Irrigation, Peshawar and others (2002 SCMR 889)”, relied upon

by the respondents,.favc_mrs the case of the appellant and is

also relied wpon by this Tribunal. in_the above paras.
Similarly, the case titled “Chairman, FBR through Member

Administration Vs. Muhammad_Asfandyar Janjua_and other
(2019 SCMR_349)” is also distinguishable, wherein, the
principle of estoppel was applied and the determination of

seniority was in respect of the civil servants where there was

2
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no question of determination of seniority of the same batch in

terms of the - merit position assigned by the Selection

Committ'ee. .

27. - For the reasons staied above, this Tribunal finds
that the appellant has not been assiéncd his correct senioﬁty
anné@ith his batch-mates, thus, the mere fact Gat he was
appointéd ﬁde order dated 22.02.2005 would not deprive h_im
of his seniority in terms of Rule 5(c)(ii) read with Rule 10 of

“the Rules”. As such, this :I‘riBunal holds that the appellant be

7

assigned seniority with effect from the date, his batch-mates

of the same selection process were appointed,

28. * This Service Appeal is allowed in the above -
terms.
Announced
Dt:18.12.2021 - .
' Member

Member -

Hon'ble Mr. Tustice ljoz Awwar und Mon'ble Mr. Jastice Syed Mubuwrmsd Attique Shub
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/ IAL Si LECTION - T
PETITIONFR BEFORE THE PROV INC ‘ g
LY ON INTER-SE MERIT ASSIGNED : : B
BOARD STRICT OMMISSION . i
BY THE PUBLIC SERVICEC SO - 3
. , ' 35 Lk
e T - ) i
‘ Respectfully Sheweth: . | é .
ation of new Education Policy of (he o
I.0 . That comcqucnt upon \(}'1'“ i : ¢ cation 1% 'kl,‘» t - ) E
| L ¢ Fdue ation ideps ariment m{n iwo mndependen L
\ + . Elementary and Secondar) B ) , e L’
Vot . ok
I\ K“F}E‘STE; ' ' . - ; o
ST B ' ‘ X
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IN THE RIE JUDGMENT SHEET ;",&\h .‘
SHA.WAR HIGH COURT, D.n.K;—lAN@éM*-.
2 g

(Jreelicial Depantmenp

l ‘—-——A‘,'_LM Npo' D,

2 ol
JUDGMENT

- Date of hearing
A‘ppgllant-petilionér <

- / -
—,u{_.."ni.’.—&.“‘!’_'-"—-l.ﬂ "_'4;;_1‘5.;:.:';'

'—‘——-jl-&:_hé,,{f “'f St

Cer .
PR A0 ¢ I
Respondeni Chosh e, 4. : ' |
. i 2.2 u.( Jondl, Lo ‘, l.;;; Lo e PR T Al
5 ' - ) .
C e D) g -
= T Ay S N T T R T
, - R TS PRI T I AP

ABDUL [ ATIF KHAN,

.- Through lh;a ihslani' pelinon.
the petilioner seeks (ireclions 1o uaspc-nclenré Mo,
and” 2 lo place his promolion case belore the
Provincial Seleciion Board in accordamzé willl the

.seniority  lisl  prepared by the . Public Seiwige

Commission. . '

2. She:hzac!a Shahpur Jan. leatned counsel for
the pelilionél' contended Ihat afler-the separalion of
m.'anagernenl ca-dre' ﬁ"oun teaching  cote, - the
-pelitioner. is; resp’onsc;lo the a-d"et'iiSBl‘t:\l_‘:!l'l{ made by
the Public Service Commission. applied ahcl_ alter l!esl
and interview. he was recommended 1é Ihe
Government [for appointment in the mé-n:_\gmmenl %
ca'ch’e “and  accordingly, -lijel Governmeni is*:juec'l

Nolification to- ihis effecl.. He | acdded  thal i.hr?

Commission prepared an mler-se merit list ol ihe

.. ) R . RS NN - -—

P car . el
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seleclee
San(2g. aO? in BPQJQ where the name of

the pef
p lioner was shown nt serial No.1 whereas e

Nam t -
2 of respondent Ne . was al serial Mo.d. He

ad .
ded that fespondent No.4 was junior o fthe

ﬂellll'bnel,' llgh[ fl’Ol’ﬂ. BPS»IG |0 BPSs- 19 in teachmg

.

ca
dre p'e""’“a'y He comencled that  after the

>

sepa:ratlon of managemen Cadre, lwo posis of PF'S-

20 have become available which are likely 1o be filled

) amqngst the senior most officers on the basis of menl

list prepared by ihe Puhllic Service Commission | Mo
conlended thal ihe |Jeiiliog1ej is "Omur Ik 1 therefore,
his name in .wolrkirig papers lor placing Lu,ium the:
Provmcual Seleclion Board inBPS-20 n m'magmm*nl
cadre shall be added. He added that préviously twice
the WO-l’kil'lg' papers were prepared for the purpose. but
(he naine of the pelitioner was nal inctudecl. despite of
hi's senionity and excellent service, Ly ignoting lh-l-f
inler-se seniorily. in order o adjust respondent No 4
through back door. Fle 'I'B[E!I'l't‘-:!d lo the mernil list

wherein the pelitioner was shown al serial Mo, 1 aned

respondent No.4 figured al serial No.12.

N
.

3. As “against (hal the learmed 'AAG Tor

respondents No.1-to 2 assisled by Mr. Ahmad Farooq

IKhan, learned counsel representing respondent N
. e, .

raised the objection thal the- wril pefilion is naol

d . f ll e “'"-
[ o
Ve 'v-m'.),/,__. g
0 i ..-~.J»

PR EEEN . ———— -—

" Scanned by Camr.Scannd

27

ca

mican ¢



main
E tam'lblua for (he reason |h

respondent N
) {
o : O.i are civil sevanls and unger Arlicle

212 of the (‘onstlluluon of Is

at the Petilioner ang

lamic Republlc of Pakistan,

1973, 1y
9, e Malter fClaID% n H1e jurisdiction of S(-“‘l\'ll,e

Tnlmnai

and the provisions of Alll(‘lP 199 of e

Con
stitution of Islamic Republic of Palclslan 1973.

-

It was argued (hal the i fisls

rel:ed upon by “the pelmonu

cannof be invoked.

are nol relevant znd

(23
'plac Sl reliance on {he latest merll list prepared. on

i g e

i K 22. 02. 2012 and pomletl oul that respondeni Ng - 4 hav'
:é - been c;hown at scrral No whereas the name of the ' '
j pelilioner ﬁhds' mention al serial Ma 16, 31 -wae
gx ' vehc.mently 'uguccl 1h-n the pelitioner has gol no locus

% /%Z/ "lm'lch lo file the uwl:ml petition, as no cause ol acnc.n .

c accrues lo him, for the reason thal nobody has been .

:5{ .re_commer'lded and even f recommendalions aré

:‘;; . proposed, lhe samie would be maéle rom lhe 1op of “
hg Ihe meril fisl whereas the peli—liouéa being al serial

Y

No.16 is not enlilled in any eventuatly to luw

. recommended [orihe posl in BPS-20

4. © We have considered lhe argumenls  nof

learned counsel for the parties and perused the record

28

with their valuable assislance. )

1
5. The metil list relied vipon Ly II1<= pelllmnu
was in fact m(ewlew results  af CDO (B- 1‘)) in

v
\ o . T .
L q_.;;-j'”‘.'_,f RN

Scanned by CamScanne:
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tary & Secondary Educahon D@parlment lhn ] ;
mter ‘
view for the posls was held from 01 .02.2010 10

30. 4201u and as

a result, tecommendallons were

T oy
r——

m .
ade to the Government for appointment and on he

basis of whii:f\\. appoimmenlg were made. -No ‘doubt
this yesult card shows the name of pelilioner al serial - -

No.1 whereas name of respondent No.4 al scrial

NO 12. Anoiher lis l referred by the petitioner, prepared

as on 05012009 for Whe officers of BPS-19 in

- Elementary & Secondary Education 6ppértmeni as
'ﬁnal list, wherein the pelitioner was shown al SBl'Itlll ll
No.68 and respondent Mo.d v;/as al ser'slal No.85, I )

o however, the final seniority list o} the ollicers BV—“S-'IQ 2 :

(Executive  Dislrict - Officers/Adgditional  .Dueclors), -

Elementary & Secondary Education Department

. /
Management cadre, as on 22.02.2012 was prepared

)

S

‘and announced. wherein respondent No.4 was' shown

at serial No.2 and pelilioner was shown al serial

7

Sozh,
A

'N0.16. The respohclenl No.d was oul of the direct
seleclees against 66% departmental quola whereas
| pétitioner was amongst the dil"ect séleciees against
0% open m-arkel quota. The ﬁna;l lisl reveals ma{v -3
respondent No.d is meulonous lhan lhe pr‘llltonel Jhe |
pelll!oner has challengpd this lisl be[oxe the hngh ups
| (Chiel Secretary and Secrelary Education, KPKK) on

28.02.213 as reveals from he record available prior o

- ' ’ - - Scanned by CamScanne:
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fifi e
in '
g of mslanl belition hefore |he Court

cand h avt

availed lhe
femedy of appeal which is sl SLIhJUd1CL.

The  claim of

the pelitioner that he may be N

rec i
ommended (or lhe_ post of BPS-20 to the Provinciat

Selectio .t . o
eclion Board does not hofd waler, for the reason ol
th ; . P
athe is at a lower pedeslal than respondenl No.4 as
per the “nal I'SI published on 22 02. 2012 which is wcll : - .

in
the knOWIE’dQE of lhe pelsluoner and has been

\r i e = -

challenqed by him before the compelent !orum .

6.

-y e
AT

Under Article. 199 of the Constiulion of

IslainiC'l‘?epublic of Palaslan. 1973, the jurisdiclion of

this Courl can be invoksd only when no olher

adequale remedy is available. In the inslant case. the

petilioner has already filed the appéél I;:el;nre‘ the
. conipeleﬂt Court, i?;erefore. the instanl pelilion. 15 not '
competent: The petitioner does not come ‘willnn llr.m:
ambil of ‘aggrieved person’, as no order. adversa o
'his right has been bassed 'nor' 1e001_mnendations have =~ -+ ° -
been made so far and éven if lhérecommendalions
are made, lhose'would he regarcln;g senior mosl ont
. of llhe' final seniorily -Iisl for Which the petitioner is nol . I.,la
- efigible. Needless to mention that peliioner . and
respondents are civil servants and lthe in.stanl matler
“relates to the terms and condilions of sewvice "and

Afticle 212 of the Canstitution of tslamic Repubhc of

lr ’ /. ' / / / / / / .
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c'ﬁ s SRR



e T T R RS

RRETIROL

o

-

Fi 3t

PSS Ticr

LRSS Ry R

Y S

i;
.,b,
i

k>

L3P

&,
A

emEAeT

=]

e L

' ‘ .- ’ - - : - 3 2 -
Pa!"(l st

SN, 1973 bars he ;unsdlcnon of this Coust 1o e
(ﬂ({oked under Article 199,

7. .
! For' the foregoing. reasons, lhe instant

petltlon being devoid of meu[ is hereby dismissed
l _alongw:th C.M.No.379. DIZO 13. |

‘Announced,
Dt:12.9.2013.
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- BEFORE THE PESHAW

pL 57 Ro vova
| _ 7 : “_Jh;":, |
AR HIGH COURT PESHAWAR Avne- ).

. 7] i

Wl‘it-Pet’ut'{cm No....:#%.5.. .,.{’//’;014 |3 3‘7 g

: e i

Ghulam Qasim i(han S/d Abdul. Majeed Kha !?

District Education Ofﬁcel‘. ' il

Elementary and Secondary Education Dépaﬂment, !!J

Kohat.............. [ | e e ..Pelitioner ig

i !

: Versus I;

0/(}/ ): Government0fiG19berPal<thk1ni(hWa T o S
L o : o

Thl"ough Chief Secretary, Peshawar.

2. Secretary to the Govt: of Khyber Pakhtunkinwa,
Elententary and Secondary Education Department,
" Peshawar.
o 3. Secretary to the Govt: of Khyber Pakhtunkhwa,
na Establishiment Department, Peshawar.
5‘353 4. Khyber Paklhunkhwa Public Service = Commission,
a3 .Peshawar. . : .
S. Muhammad Rafiq Khattak, . _
Presently Director, Elementary
. and Secondary Education Peshawar,...".....Respondents
v oy Vbl :
R .1 ALTESTED
Lo i R ‘ .
- gxaMNER) ,
| mmnérm-&.ﬁgn%%’um . . . -
|§  D9MAY 5 o
©. N - .
.
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APE ESHAWAR HIGH COURT, PESHAWAR BRTTE
FORM “A” '
FORM OF ORDER SHEET,

. Court of ' 3
L Case No
Serial No of | Date of Order
order or or Proceeding
proceeding . 1
L 2 i
!
. . 1
23.04.2015 WP No. 2049-P/2014 |
" Present:- Mr. ﬁkdkzdﬂMAdvocate for
: : petmonel
) it
Mr. Muhammad Riaz Paindakhel, v
AAG alongwith Majeed Ullah, :
Legal represcntative .of 1cspondcnt
No.2. :
|
R N '. oSk ! )
ROOH-UL-AMIN - KHAN.J. The moment the
case was télcen up for hearing, the learned counsel’
"~ for -petitioner stated at the bar.that under the
instruction of his client,.he is no more interested
to phrsuc the matter and requested for dismissal ol
the instanl writ petilion‘as nol-prcss‘cd."' : _ , [
| 2 /
' - , Before adhering to the request, the - Cy
! AR ' N ,
{ learned counsel for petitioner was confronted with -
,i the previous order sheet of this court dated . ’,
2.4.20 |
; wluch xeads as und\.r - ATTEST. {
E._-E Rag " /
o 09 MAY Tme
bee L : i
XY :
Uiy .
L VK
I' .
b e b s - I Ay A S 7 i . R ;
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AFAEST B0
—\!\
Poshawar High Gopnt
09 MAY "M |
.\ 1~ e m e A
L.,

—— e

. | 9:3’-‘”
“At the very ourset, the learned AAG 1l

pointed out that | Jor the s?m'e very
relief the petitioner. had earlier
appr@dched b.I.Khan Bench of this
court through W.P No. 362-D/2013
which was dismissed on 12.09.2013
and without disclosing tﬁe same fact, ;
the petitioner has again approached
this. court through the. preseht
pe_titidn. We have taken a very
se;:ious view of this matlerl as to why
the pelitioner d:td riot disclose the
same fact ::11 his 1,7e}i_tion. Adiayrned
to 15.04.2015 1;/itll direction to the
learncd counsel for the petitioner to

. come alongwith the latter on the date

Jixed"”.

The learned counsel for petitioner while
trying to wriggle out of the situation stated at the

bar :lhat at the time of filing of instant petition, the:

- petitioner has not informed him about filing of

another Wwrit petition N0.362~D/2013 or -its

dismissal by. the Divisional Bench of this court at

4
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Rashawar

"9 MAY 201¢

i High Cowet

-

STED

-
33

=

D.I.Khan. The learned counsel, without contest,
beg unconditional apology on the part of petitioner
and also showed remorse on the laclkadaisical *

attitude of the petitioner.

We have noted with great coricern and are
surprised that high official possessillg the-slot of
Di%trict ‘Educ_'ation Officer, in Elementz-xry and )
Secondary Education, Departmeht is litigating the
«case before this Collril after d.isnhissal of his earlier
writ p'ctition for the same. rLalief and that too,
without disclosing the fact to his coups::l or the
courl. ‘Above all, the pc::tit;'onex' Ghulam Qasim
Khan, 'Distrid Education O'fﬁcgef has filed a duly

sworn affidavit to (he eflect that the contents of

writ petition filed by hiny are true to Lthe best of his

. knowledge and nothing substantial has been

concealed from this courf. It is manifest from the

record that the petitioner has not exhibited clean

~ conduct in seeking equilable relief from court and

inspite of adjudication of his tight by this court,

filed the instant petition, without disclosing the

factum of decision of previous writ petition at

Circuit Bench, D.LKhan, which act is reckless and

contempivous, as the pelitioner has tried to

e

-~
T g T s g B R et

Ty

R o

iy
:
Bt
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advantage. Hc has tried. to undemune conﬁdénce ‘ .

of pubhc in Judxcxavy The mclolent frmdulent'and
.deceiving  attitude and conduct of the petmoucr

has exposed ‘him for tmtlalmg ooutcrnpt of court

Pl‘Oceedmgs agamst h:m, but in view of the :

unconditional apology of his counsel and showing
remorse on the’ act of petitioner we, treating it

mitigating circumstance, reclucmg the magmtudc

of '1ct10n lalcmg, Tenient view at this cnd and

warned the petitioner to remain careful in future.

Before dismissing the petition being not
pressec, we deem it necessary to inform the

_ Secretary, Elementary and Seconr]'xry Education

and Clnef Secret'lry to initiate proccedmgs against

the petmonel under E&D Rulcs 2011, for frivolous

- and unjust litigation' against the govemment in

callous and highhanded manner.

With the above observation, this wiit

petition is  dismissed being not pressed. The

Regwtlal shall sand a copy of this oldcr to the

ts Lo

IR FE NS ~—gvf Chief Sec1etary and Semct'ny, Elemeut'u'y and
; v

B \ﬁoﬂ Secondary - Eclucauon,

Depaﬂment, Khyber
- , \ . Pakhtunkhwa, Peéhawar for

nccessary action and

4
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compliance report within twe months,

Annouhced. -
‘Dated.24.04.2015, A

Wil Pl Ko

t

L .
i oraTRYy
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*  habsdat OF
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No of 1"ages

l
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Date of Preparation qul'(.‘nm;-...g.(.}?/O’/;) .

l):ltc'Givcf,f Fur Delivery. .. A RA N S

mvevmmnabe b,

Date nf l)cii\’m';,‘- of Cojiv... -3'?/"' f/;)"

Heceived By, P ;.’.(’..“:.g??.’f.’.. GQ&J}G .
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WMinisive tor lemionary- &
Secondary Education

Khyber Pakhtunkhwa

W,

L

/

Chief Sag'/; ary

Cot: of iser Paldnurkia
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§ 14 ~ Summary has been examined. it needs to be clarified as 0 L /o) -u
whether the officer had requested- for retention of lien in Efementary & ,

* . . Secondary Education Department while joining Higher Education Department

— ' ’ - or otherwise. . /) :
] . , (Sikénder Qayyum)

Secretary Establishment
September 10, 2013.

.

b af T 2o e
Covtof iy Pelhtunkhua
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION
DEPARTMENT x 4" A
Y7

SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA

NEL REVERSION/ LIEN.

SUBJECT: - THROUGH PROPER CHAN

Para-15 of the Summary refersi-

6. . Mr Muhammad Uzair Ali, Ex- Execut
t of lien for two years while

t Cadre had reques@ed for gran
ment (FiM).

ve District Officer (BS-19) (E&SE)
Managemen joining Higher
Educatién. Archives & Libraries Depart

-~
*

-submitted foa; orciers/ approval of

RETARY (;3 j}z p ;}»(3,.

ndary Education Departmgnt.
er Pakhtunkhwa '

Minister for E&SE " ' .
Khyber Pakhtunkhwa. . ) o ’ P '
| - | B | . / //"‘"
Chief Secrgta et : . ;pﬁ .
Khyber Pdkhtunkhwa. : ’ Ciaf Secroiy -

, . T . - Gotiot et Pt hunidva

17. Proposal contained in para-11 above is re

Chief Minister Khyber Pakhtunkhwa.

Elementary & S
Kh

g
4
3
{

Ghief Minister, . . : ,
Khyber Pakhtunkhwa. T . Lo o
| . P H A-P77"'V‘-ol R J-/ﬂr?fﬁsﬁ'?‘ m N‘”Jdlu‘ @
P ars -
’g\l - . . , . N /7,,,.,‘5 lw.oM-‘M-'
DEO &2 I ot ‘
. . ! : 2£6.09-20 1%
~ o . . TR »
. . CEF MINITA
- . . Y .KF:TUM\M A .
.7 , o CAYBER P/ at

el Safroter
Govut: of iinyber Pei 4
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The Secretary E&SE, ’ : _ 99 -

Khyber Pakhtunkhwa Peshawar.

To

Subject: Requést for Permission to Continuing Service in Higher Education.

Sir, ' N

Respectfully stated that T had been appointed as Associate Professor of Political
Science vide order No.SO(AO)HE/X!II-1/11/Political Science (BS-19) dated Peshawar
the 21/06/2011 in pursuance of which I took charge at Govt. Degree College Yar Hyssgln
on 20" July, 2011 forenoon. Howevér, your goodself did not accept my relinqu;shml%
duty as EDO NSR for not taking prior permission. Consequently, | reported back on 29
August, 2011 in submission to your order No.SO(S/M)E&SED/4-8/2011/Nowshera dated _
Peshawar the, August 29, 2011 to E&SE Department KPK.

_ Sir, I want 1o continue-my service as Associate Professor in Higher Education
Department and, therefore, I very humbly request your good-self to allow me join the
Higher Education on promotion- basis with retrospective effect from 19/7/2011
afternoon and continue my service as Associate Professor. I shall be very grateful and
obliged to your good-self for this great favour, - '

1t is also to be noted, Sir, that I have not yet been adjusted against any post since

reporting back to the E&SE Deptt. nor I have drawn any salary since then.

Thanking i1 anticipation.

. “%)/ h \"‘“:

. _ Yours’ obediently,
. Muhammad Uzair Al
-~ . Management Cadre
E&SE Deptt. KPK Peshawar
Copy forwarded to : '

1. Secretary Higher Education KPK, Peshawar.
2. Director Higher Education KPK, Peshawar.

3. Personal file. - | | | 3 : -' ;mlq)“

Muhammad Uzair Ali
Management Cadre A
E&SE Deptt. KPK Peshawar

$bs22

}/X

m

.-),L_a"
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GOVERNMENT OF KHYBER PAKHTUNKHW
ELEMENTARY & SECONDARY EDUCATION
| DEPARTMENT
. 99

Dated Peshawar the September 30, 2013

NOTIFICATION

NO.SO(S/M)E&SED/4-16/2 uhammad_Uzair Ali (BS-19): The Com_‘)ote.'i‘-
Authority is pleased to allow Mr. Muhammad Uzair Alj, Assoc_iate Professor (BS-19) Hlighe
Education Archives & Libraries Department to rejoin Elementary & Secondary Edu atic

Department as Distri'ct-Education- Qfficer (Male) BS-19 in the Management Cadre it
immediate effect. | ' S

SECRETARY
Endst: of even No. & Date - S

Copy forwarded to the:

Accountant General, Khyber Pakhtunkhwa Peshawar. “
Secretary, Higher Education, Archives & Libraries Department.

PSO to Chief Minister, Khyber Pakhtunkhwa, Peshawar.

Director, E&SE Khyber Pakhtunkhwa, Peshawar. .
Director Higher Education Khyber Pakhtunkhwa Peshawar.,

District Accounts Officer, Nowshera,/ Swabi. :

District Education Officer (Male), Nowshera / Swabi.

PS to Secretary E&SE Department, Khyber Pakhtunkhwa, Peshawar,

PS to Special Secretary E&SE Department, Khyber Pakhtunkhwa, Peshawér.
10. PA to Additional Secretary E&SE De

partment, Khyber Pakhtunkhwa, Peshawar.
11. Incharge EMISE E&SE Department, . ‘

12. Officer concerned. ~ '
/ 13. Office order file. DC ¢ Qm )}V’C(

CONG A WNR

| | —
_(MUJEEB-UR-REHMAN)
SECTION OFFICE (SCHOOLS/MmALE)
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*\fefs,'ﬁ'sv' "
U«)vemment ot’&h\«bch Pakhmnkhwa throueh Secretarv Eicmenfar\ & :
\emndan qucmon‘Pes’xawar Y NN
‘ " Dmczm blmwmau & Seaondal'y’ Educatron ]x.hvbel ‘Pakhtunkh\\a
P bhakxar ; . . SN
. s r R .,. ’
oy e N erged Distiats, Warkak R oad Pesh"f\‘.“ax
e District Education Otﬁcer (Prevmusl» Agency Luucuiion ! D'V_t}_\}:: ERINIES
Rh\'bel at ldm:.ud R i
i LA _ S .
! OO ARSI . Respondemts ",
_Filg im-dny RTINS o T
L/v “APPEAL: us g or' FHivBE E P'\MI'I“NkH. K %FRV}(E :

"ei&lsu’us m'}sm AL A(‘TA_:AI\\I”IHF ORDT RUNOTTEICATION thGr- o

2 e e — bt = S

YY1 7x painD (9018 ISSUED _BY. RE SPONDENT NQ.3" -
L\f)n <D BY R%\P(NlLN‘I NO.4 VIDE NG, 1343:3LDAT Q

150,208 SAGAINST _ WHICH THE . APPETLANT LEIL FD, A\-».

DEPAR i\lh\f'\fl APPFAL DAI_ED (!0-_1 2 ’b Bl L TH“ S&‘\ﬂ
HAS) \?L)I YT"[JBI:!:\i D-‘*(.‘IDLD L s o

oy

Ri‘Sp:‘C'.flllL\' sh'c\{:éth T

Appelhm subums 'xs undex,

i That [wmg Lull\ qwhﬁcd and‘attet mmilment ot Lthe 1equxsste; for maime«
“as well Jas on.the mcommendatmns of the. Depanmental Sq\'eutnon
-Cominittee:; kie. appc:llam was appomted as D a“ ing.Mastgi (BPS: 0) Vide

“order d:md 211512007 and g pos‘eo 4t Gmemmem'(mls Hféh \dhool

i “f\'w
f\h\[,‘/, KL

e el '_ . . s “khlukh“. . '-%' N
] - . “‘lﬂ!! Filfve)\eims® " J‘ﬂ)‘{m’




T
o

BEFQRIVTHE

KHYBER PAI\I! l lWKHWA SLRVl(,L TRIBUNAL PESHA\NAR
Scr\-’ice Appeal N0.337./2_(J,l‘)

Date of Institution .. 06.03.2019 "y . '
Date of Deciston 15.09.2022 \\ ,

SR

Nliss Hilalb (Draswing Master) DO Muhainmad ihrahim, Government Girls
{1 gher Secandiry 5¢ hoot, Kalanga Aka Khel Tehsit Bara, District Khyber.

: : (Appellant)
VERSUS '

Government ol Khyber pakhtunkhwa through Secretary Elementary &

Sécondary Fducation Peshawas and three others.
(Respondents)

toud Uir Rehman, .

Advocate For appellant.
Nascer Ud Din Shab, ‘ :

~- - Assistant Advocate General . For respondents.

Member (J)
Member (E)

i

Razimn Refunan
'.F'.n‘wh:l Paut

JUDGMENT

: ROZINA R H\],‘\N MEMBLR Jy: The appellant has mvbked the

jurisdiction ol this Tribunal |hmug,h above titled’ appeal with the pr dyu as
copied below:
w(Om acceptance of the instant appeal the respondents be

dirccted to amend the Notification Fndst: No.1343-51

L h) - © dated 15102018 issucd on the basis of Notification
. .

=g ,

- : No. 178(11 73 dated 11. 10.2018, to the extent that the sanie.

,/"I ’ = .

/ _ ' be given effect from 20.02.2013 only to the appellant, when
other colteagues of the appellant were given promotion/up--

oradation.”
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e 2. Bl tacts of the case ure“g"\;}‘l‘d ?Bpei‘lanl was'appointec} as Drawing =
Master (BIS-09) on ~1.05.2007 after fulfillment of all codal formalities as

v well as on the rc-comméndation ofl bepartmenml Seiectiori Committee and
was posted at Government Girls High School alanga Aka Kl1el Bara. She
passed her 3.A hammaum; ti’aemzefore she was -grantgd BPS-14 on
10.07.3008 and latey on was plomott.d o BPS-15 vide order dated
'-20.\ 2.200%. \s pev Gavernment policy. the post of DM was up-graded f.rof‘n
BPS-15 w0 B3PS 106, thuelole\ the post of appcliant alongwith her other
colleagues weie .\lsn npgmded an 15.05. 2014, It was on 21 02,2017 when
colleapues ol the appellant were promoted and gramed BPS-16 wef
20.02.201 whereas, name of the éppell'ant was missing in the notification
therefore, »he filed an application for insertion of her lﬁa;iie a_nd grant of
BPS 16 we kb ().02.2013. Her application was kept pending and in'-the
meanwhile, i fresh notification was issueLl on 15.07.20\8 regarding
promotian of the appetlant but the same wis issued with immediate effect.
she hitud dupurlmemal appeal but 10 1o avail, hence, the presént 'service

appeal.

ot

We have heard Tbad Ur Rehu;uan, Advocate learned counsel for the
appelian and Nascer Ud Din Shah, leamed Awetanl Advocate Generai for
pespondents ;\mli have gone through the IELOI dand thc proceedings of the case
/ in minate p;lrlicu\:\{’s.

4, ad Lo Rehman /\dvomu. fearned LOLII'\bﬁl i’or appellant argued that
;; \ ~ the ordey ol \1101\(!(.“15 wis wrong, umusuhed and wuhnut_ lawful authority '

S/
s the post ot the uppel\‘m[ had ’:heady been upgn aded to BPS-16 vide order
dutc(i l.‘*.‘.h .‘fH A and that order was never withdrawn. He contended that her

;u'mn muest colleagues were ptomotu\ 1o BPS 16 wee.f 20.0 22013 but 1he
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appellant was promoted with immediate effect which act of the respondents

was umu\lmccl as appdlanr was penalized for no fault on her past. Lastly, he

submitted that the appellant hemg ehglble to be promoted was p] omoted and

discriminaned. therefore, she might be promoted w.e.f the date when her '

junior colicagiies were promoted.

5. Conversely, learned AAG submitted that promotions were made vide’
Notification dated 21.02:2017, wherein, the name of appellant was miss:ng

due to non submission of the relevant record as 1equued for promotion and

th.u she was 1eldphonically mloumd to produce the relevant record but >he -

failed and that all promotions/upgr adations were que with 1mmed1ate effect

as per rulesipolicy

6. /\ﬁu hearing the learned counsel for the part:es and going througl the

record ol the case wuh their assistance and after perusing the plecedem cases

cited before us. we are of the opinion that appellant was appointed against

newly created DM post-in BPS-09 upon the approval of Departmental
Selection Committee alongwith two other ladies vide appointment order

bearing endorsement No0.3552-60 dated 21.05.2007. As per Notificatior:

bearing endorsement No. 14937-42 dated 15.05.2014 appellant alongwith .

nine ullms weve upgraded to the post of Scmo: DM (BPS 16). \H[h

immediate ¢leet. Name of the appellant finds mention at Sermi No.9 whuk

one Miss Naita Durrani at Serial No.10. Again, vide Notification bearing

endorsement No.3035-70 dated 21.02.2017 upon the recommendatior. of

Departmental Promotion Committee, seven DMs (') BPS-15 were promotec
to Senior NMs (F) BPS-16 on regular basis w.e.f 20.02.2013 This

hatification is totally silent in respect of appellant while her junior Miss Naila




appellant was not corisidgngd:Th

o
urtani, \i\v'hdsté' post (BPS-16
alongwith appcllant{()n ‘I5.05.2014, is available at serial No. 7. As name of
the appellant was not available in the above mentioned - notification,
theretore, she r?led ditferent appiicationsva'ncl as a result, appellant alongwith

one Kosar Begum were promoted in view of the notification for promotion

from DM (t) to Senior DM (F) issued vide Director Education Merged Areas

- Warsak Road Peshawar. i.e 11.10.2018 w.e.f the date of issuance of the

mentioned Notification dated 11.10.2018. As evident from the record,

nothing was brought on file in order to show any departmental proceedings

against the appelfant. Despite directions, minutes of Departmental Promotion

Committee were not produced vide which colleagues of appellant wers

Lot

promoted while appellant was ignored in‘order to show the reasen as to why

SRIYHEAS G IERHONEdBY the respondents

. 0
peete

in their comments is that she failed to produce relevant documents before the

Departmental Promotion Committee, which means that she was never

superseded because she was later on promoted but with immediate effect.

7. . Weare unison on acceptance of this appeal in the light of our observation
in the preceding paras which immediately calls for the acceptance of the
instant service appeal as prayed for. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED
15.09.2022

-
(Fargeha Paul)

% . _ _ - — - A
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sty ct Edu caton Offi cer. (Previau

_RE THE HONOURABLE KP SERVICE TRIBUNAL PESHAW AR

SERVICE APPEAL NO.

21
—

sliDrawing Master) D o Muhammad [brahim,

" nent Girls Higher Secondary School. Kalanga Aka Khel
$ara. District Khybey, .

........................

Anpetlant

Versus

) .. l - -
-overnment of Khyber Pakhtunkhwa through Secretan Elementan o
oondany Educanon Peshawar,

/

Crector: Elementary
Sshavgre

& Secondan Education, Khyber Pakhtunkh-

weetor Education | Newls merued Districts. Warsak Road Peshiaw ar

' ¢ sly Agency Education Officer, Distrie
~otvberar lamrid, B R

........................

Resrondents

APPEAL ('S 4 OF KHYBER PAKHT(~ CE
" TRIBUNAL ACT AGAINST THE ORDER NOTIFICATION 1286] - _
£3_DATED 11.10.2018 ISSUED BY RESPONDENT " Niy3 "
EXDORSED BY RESPONDENT NO4 VIDE NO. 1343-54 DATED
iS10.2008 AGAINST WHICH THE APPELLANT {ILED
'DEPARTNENTAL APPEAL DATED 06 [-2018 BUT 1HE SAVL
HAS NOT YET BEEN DECIDED, .

KHWA _SERVICE

ully sheweth,
- Appetlant ~ubmits as under - .
- That being fully qualified and after fultilim

as well as vn the recommeandations of
Comnttee. the appel

ent of the requisite 1ormalines

the Departmenta: Selection
ant Was ippointeg as Drawing Master (Bpa.u fule
» posted at Government Girls Hizo Schood

order dated 2 3 2007 and we.,
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Same is ifsued \;%mom enclosed as Annéx: Fi.

That the appellant duly filed a departm GppeN,  for e
-orrection carrizendum of the notification dat 1\ l(! "Ul ut_still no

S m «s wwt.;\tffvr
5 1
Kalanva A %’JJ e ’hraf’-l‘&b‘p\
Annexure A.)

Tnat as the appellant has passed her BA Examination. theretore. the
apoellant was granted BPS-14 vide AEO Khyber Endst: No. 6207631

t

nrder dated 20-12-2008. (copy of seivice book attached as annex: B)

ettt

T+at since then the appellant is parforming her duties to the best of her
abilities and to the entire 'satisfaction of her superiors.

That as per govemnment policy the post of Dla\\ ing Master tD\lI was
uwagraded from BPS-15 to BPS-[6. theretore. the appellant alonzwith her

" mther colleagues were also granted the upgraded BPS-16 vide Endst No. '

12037-42 dated 153 2014 (Copy enclosed as Annex:- Cl

" That vide Notification No. 3033-70 dated 21.02.2017. the colicagues oi'
SLU- Ul

the appellant were promoted and granted BPS-16 with effect trom 20-02-

UL whereas the name of the appellant was missing in this nounmtmn

-~

“merefore. the appellant file an application for addition of the
appellant in the said notification and grant of BPS-16 wdt 200122015,

B>l
dosed 10-7-200% and simularhy. the appellant was granted, BPS-17 aide

«Copy attached as .—\nnex "D & E) ‘ 7

That the said appllcanon of the appellant was still pendmo that in the

mean\\ ‘hile.
promotion/ upgradation of the appellant was’ issued but interess

s ! l‘lt*

response nom their side. (Attached as Annex: Gy___ ="

That the appellant being aggrisved and finding no other adeqmt: remedi
the appellant has left with no option but to approach this honeurabie
ribunal on the following ground amongs! others :-

. OUNDS:

&

1 . ‘ N . : ,'.

That the Act of the respondents is ‘harsh. unjustified and w ithont
lawtul authority. :

s

~ That the appellant has allmd\ been upumded to BPS-16 wide order
dated 13-3-2014 which is gill in ficld as the same has never been

~withdrawn. . .

That the junior most colleague -of " the appeflant iz heen
1vmmotecl uporaded 0 BP\ 16 we.t 20-02- 201 3 but strange enough

“fresh notification:No, 1343-31 dated 15 10.201% 1euard ng

<
)
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/
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That the appellant has been penalized for no fault on the part of e
appellant. :

That the appellant is duls eligible to be promoted when her othe.
colleagués weré promoted but the appellant was totally ignored.

, : * That the appellant has badly been discriminated therefore. the act of
; s ~ the respondents is against the fundamenia] rights of the appellam
SR enshrined in the Constitution of Pakistan,

————

That the act conduct of the respondents tow ards the appellant is totay
unjustified. illegal. void ab initio and without lawtyl authorimn .

‘i, That the appellant has been deprived from her legitimare right
.That the appellant be allovwed 10 add any other ground at the time o
. arguments.

It is therefore humbly. praved on acceptance of instant appzaal tie -
respondents be directed to amend the notification Endst: \o. 13435

dated 15 10 2018 issued an the basis of Notification No. .| 2861.3

dated TT T0.2078. 10 the extent that the same be given effect from 7).

02-2013 onlyv to the appellant. when other colleagues of appelicn:
———

were given promotion/up gradation.

t ©Any other remedy deem ‘roper in the matter and not specificalin

asked for may also please be given with cost.
' . ' ‘3 /V"\___/‘!

APPELLANT

- o o Through: :
IBADUR RAHMAYN
Advocate High Count
B ’ 127-Sarhad Mansion
Daie  ¢&/3 2019 | - Hashtnagri. GT Road
.o : : . * Peshawar.
AFE- AVIT, o

~tated on oath that the above contents are true and FOTTLT 10 the best of m:

.  sowledge and belief. ( @ s
o | A

"DEPONENT -
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7 \‘5"} GOVERNMENT OF KHYBER PAKH‘TUNKHWA '
L NA ’ ESTABLISH ¢
T Y | MENT DEPARTMENT
’i’ﬂ.\ Tl Nu, 80 (b3 ED/1-472021 7p.005

. %9‘- Dated l"cshmmr, the  June 15',1[’20”'?

- - v g - -~ !
’i:lu. Secretary to the Gov: of Khyher Pakh:unkhwn.
!zlcmcnlat}' & St.-ttond:lr_i' Education Department,

. BJECT: WORKING PAPER Iror PROMOTION OF OFFICER FROM
| (BS-19) TG (BS-20) (MALE) ON REGULAR BASIS,

——

e Sir, _ .
Iam (?irectcd o refer o Elementary g, Secondary Education
artment letter No, SO[SMJE&.SED/1-1/2023/r’r(mmtién. BS.19. 10

20 dated 27.05.2022 on the subject and 1 say that the case has
'n examined in Repulation wing and ebserved that:-

i The nomenclature of the Post reflected in the Serviee
Rules and psg.| proforma do not match witl, cach
other, '

ii.  There are Posls ol Principals in GHSS in the budpget

' "book whercas the nomenclature of the Principal is not
mentioned in the Servien Rules. Therefore, iy necds
clarification as to how a post will Le filled for which
Service Rules has not yet been firmed.,

\ iii.  The post of Director BS-20 in PITE is now named as
DPD which is o be [iled from the officers of
Management Cadre Officers whereas the department
has shown the post in the working paper as it jg to be
filied from the Teaching Cadre Officers.

v, Six (06} post are lying out’ of which the relirement
natifications .of two officers have not been attacheq
alonmvith the working paper.,

The warking paper und other documents recejve with the
I quoted above ape relirned  herewith oripinal  for

fication/cla rihication. ,

Yot.;rs failhfully.

»‘K.._.{ ’/s-.g' }41 L
SECTION OFFICER (PSD)
ST. EVEN NO. & parE, T~ ‘
A copy g Torwarded 1o, the  Section Officer (R-1)

Establishmcm Departiment, _,,f
1"y g

== - SECTION OFFICER (PSB)
NSl LN
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