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CM No. /2023 |
IN
APPEAL.NO. 1474 /2023

PROF. KHURSHID AHMAD vS. GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

AN APPLICATION FOR PLACING ON FILE ADDITIONAL DOCUMENTS

Respeétfully Submitted:

1. Thatithe subject captioned case is pending adjuaication before this
Honorable Tribunal and is fixed for 31-08-2023.

2. That the appellant/applicant is required to submit additional
documents, and he seeks the permission for the placement of the

documents on file for the just and judicious decision of the instant
case.

(Copy of additional documents are
attached) ‘ :

3. That proprietary rights demand that the said documents be allowed
to be placed on file.

It is, therefore, most humbly prayed that on the acceptance of this
application the documents mentioned in Para II of the application may kindly
be allowed to be placed on file. :

Appellant/Applicant |

Through ' / R
| { )2
C&i‘ |

ALI GOHAR DURRANI
Advocate High Court(s)
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
(A REGISTERED LAW FIRM)

HoOUSE No. 231-A, STREET NoO. 13,
NEW SHAMI ROAD, PESHAWAR.
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IN THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR.

CM No. /2023
| IN
APPEAL. N0.1474/2023

PROF. KHURSHID AHMAD VS. GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

AFFIDAVIT

I, hereby solemnly declare and affirm on oath that the contents of this CMA
are true and correct to the best of my knowledge and belief, as per the
instructions communicated by my client and nothing has been kept secret

from this Hon' able Service Tribunal.

)
{\/
Deponent :
: - ~N
-

ALI GOHAR DURRANI
Advocate High Court

cNIC [Tol-88S 1818~
CellNo. O332~2RT 437
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GOVERNMENT OF KHYBER PAK I"l"'!'U'N K liI WA
FIGHER EDUCATION, /\RC['I[V!;"IS AND
LIBRARIES DEPARTMENT

I NS M

SUMMARY FORCTIE CHIEK MINISTER .

Subjeet: REPRESUNTA |I()N AGAINSTTRANSEER QRDERS 1IATED 22/03/2023

! SRS

Mro Khueshid Al Bx-Dircelor, Higher Educntion has submitted o epartinenial
appeat (Fag-A), against his wanster from the post of Direclor, Higher fidueation o GOC
Hanacbad as Professor, wherein, stated that he has recently heen promoted. to (135-20) and posted
s Director Higher Edueaion Khyber Pakhtunkhwa vide Notification dated 21/12/2023 {(Flagp-1B)
heeping in view his inblciished service recard. However alter 02 months serviee as Direelor. | go
timsterred 10 GDC Hayatabad as Prof: and M Faridullah Shah Prolessor with 4 months tenuse.

1-C). ‘The appellant has given

Wi transterred as Divector vide Notilieation dated 22/372023 (I'k:

detail fn Bis appeal, however, in short the appellant has requested 1o withdraw ‘the posting/ transfer

REES

order dated 22/03/2023 whereby the appeflant has been transferred from fhe post of Dircetor Higher
Education, in clear negation of the Posting and Transfer Policy of the Civil servants as puc his
stamee and i o ban perivd in negation of section 230 (2) () andf in contravention of the dictin s -

Ikt in Khawajs Muhammad Asit v, Federation of Pakistan end others (2013 SCMR 1205} el

reiterated in 2021 PLC(CS)31Y as quoted hy the appellam.

2. A Summary regarding Transfer/posting ol the above named officers was moved el
epereved by (he Chie! Mioister o Khyber Palhtonkhwa, subject to obtainmg ban retasation hom
B (Flag-0). Alier gruated NOC by the Blection: Connission of Pakistan (¥lag-B). ihe
Paaslishiment Deparbinent has issued uansferpasting Notification of the soid orficers ibid (¥lag-

& .

Ixe

3. It is pertinent o mention here that the Khyber I d\hll|¢\1\l1\\' posting/lransler policy {(Fiug-

7} provides that:

. Al the posting/iransfers shall ba ﬁmuly m public interest and shall not be: abwiged!
misuscd 1o victimize the Government servanis,,

il. Al Government servants are prohibited to exert political, Adininistrative v, iy
other prssures upon fhe posting/transter authorities for seeking pasting/transiers
of their choice and against the public interest,

ifl,  Existing tenure of posting/transfer ot three (03) for settled areas and wwo (02 years
. for unatteaetive/hard areas shall be reduced to two (02) years tor setiled areas, 01
172 years for unatiractive areas and ane year for hard areas,

-
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GOVERNMENT OF KHYBER P/-\KHTU‘;\‘K'H\\"'A
HGHER EDUCATION, ARCHIVES AND
LIBRARIES DEPARTMENT

nvbee
v

peal in rlo Mr. Khurshid Ahmad Ex-Director, Higher Education. Ki

Pakhtmkhwa (now Professor-GDC, Hayatabad) is submitted for appropriate orders by the Chief

Minister Khyber Pakhtunkhwa being Competent Authority please.

(DR, ANEELA"MAHFOOZ DURRANT)
Secretary, Higher Education. Archives & Libraries ~
Department

.Sy

Minister for Higher F.dnc'éou,

Archives & Libraries, Kl¢uer Pakhtunkhwa :
1
X,

~

finist

et

\pi
S A 3.5

Chict Seeretary
Khyber Pakhtunkhwa,

Chief Minister \

Khyber Pakhtunkhwa

GRgesd)



5 Summary for Chief Minister, Khyber Pakhtunkhwa moved by Higher Education Depariment

regarding representation against transfer order dated 22.03.2023 in respect of Mr. Khurshid Ahmad, Ex-

Director, Higher Education now Professor (BS-20) at GDC, Hayatabad Peshawar has been examined.
G- The applicant has submitted a departmental appeal at {FIA) against his transfer from the
post of Director, Higher Education to GDC Hayatabad as Professor after 02 months service as Director and

has requested for withdrawallcancellation of the postingftransfer order dated 22.03.2023 (F/IB & C).
7- The Administrative Department has submitted the case lo the ‘competent authority for

appropriate orders under Khyber Pakhtunkhwa Posting/Transfer Policy (FIF).
8.. Deparimental appeal of the appellant has been examined. The appellant was transferred
from the post of

Director, Higher Education Department after 02 months service a

gainst the said post while
Mr. Faridullah Shah, Professor (BS-20)

with 04 months tenure was transferred as Director. Higher
Education & Establishment Department had mentioned in that Summary that both the officers had not

completed their normal tenure.
9- Sinc_;e. the applicant submitted appeal on 27.03.2023 (F/A) against the postingltransfer
order dated 22.03.2023 {FIC), therefore, his apbea! is covered under Para-xiv of Posting/Transfer Policy of
the Provincial Govt. which stipulates that “Government servants including District Govt. employees feeling

aqarieved due to the orders of postingAransfer authorities may seek remedy from the next higher
authority/the appointing authorily as the case may be through an appeal to be submitted within seven days

of the receipt of such orders. Such appeal shall be disposed of within fitteen days” (F/G}). Moreover, as the
aforementioned postingftransfer order was issued on approval of the Chief Minister, Khyber Pakhtunkhwa
(F/D), therefore, in the instant case, the Chief Minister, Khyber Pakhtunkhwa is the Reviewing Authority in
terms of Rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules, 1986 (F/H).

10- Proposal of the Administrative Department contained in Para-4 read with Para-9 of the

Summary may be submitted for appropriate orders of the Chief Minister, Khyber Pakhtunkhwa.

. ' ' : {AKHTAR SAEED TURK)

o . Secretary Establishment
' - o ‘ June v¢, 2023
. Chief Secretany/Khyber Pakhtunkhwa
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2

e 5- Summary for Chief Minister, Khyber Pakhtunkhwa moved by Higher Education Department
regarding representation against Iransfer order dated 22.03.2023 in respect of Mr. Khurshid Ahmad, Ex-
Director, Higher Education now Professor (BS-20) al GDC, Hayatabad Peshawar has been examined.

6- The applicant has submitled a deparlmental appeal at (F/A) against his transfer from the

post of Director, Higher Education to GOC Hayatabad as Professor after 02 months service as Director and
has requested for withdrawalicancellation of the postingftransfer order dated 22.03.2023 (F/B & C)

7- The Administrative Depariment has submilted the case 1o the competent authority for

appropriate orders under Khyber Pakhiunkhwa Posting/Transfer Policy (F/F).
8-

s

Departmental appeal of the appellant has been examined. The appellant was transferred
; ‘ from the post of Director, Higher Education Department after 02 months service against

the said post while N
Mr. Faridullah Shah, Professor (8S

-20) with 04 months tenure was transferred as Director. Higher

Education & Establishment Oepartment had mentioned in that Summary that both the officers had not
completed their normat tenure,

9- Since, the applicant submitted appeal on 27.03.2023 (FIA) against the posting/transfer

order dated 22.03.2023 (FIC), therefore, his appeal is covered under Para-xiv of Posting/Transfer Policy of
the Provincial Govt. which stipulates that *

G i PHLANTORA 0 S e e

Government servants including District Gowt, employees feeling
aqarived due to the orders of postingfAransfer authorities may seek remedy from the next higher

o

authority/the appointing authorily as the case may be through an appeal to be submitted within seven days
of the receipt of such orders. Such appeal shall be disposed of within fifteen days" (F/G). Moreover, as the

aforementioned posting/transfer order was issued on approval of the Chief Minister, Khyber Pakhtunkhwa
(F/D), therefore, in the instant case, the Chief Minister, Khyber Pakhtunkhwa is the Reviewing Authority in
terms of Rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules, 1986 (FIH).

RS0 N

~,.1M

10- Proposal of the Administrative Department contained in Para-4 tead with Para-8 of the

Summary may be submitted for appropriate orders of the Chief Minister, Khyber Pakhtunkhwa.

REae . ;‘%

- (AKHTAR SAEED TURK)
N T :Secretary Establishment

- June v, 2023
Chief Secreta;g Khyber Pakhtunkhwa -
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To,

1. THE WORTHY CHIEF MINISTER,

KHYBER PAKHTUNKWHA. SECY HED
*File Receivad on 3/23
2. THE WORTHY CHIEF SECRETARY, =

KHYBER PAKHTUNKHWA.
THE WORTHY SECRETARY HED, % b"y!)
KHYBER PAKHTUNKHWA. ‘V‘\\ /

SUBJECT; EPRESENTATION AGAINST TRANSFER QRDERS D 22-03-2

ESPECTED.
The Appellant most eamnestly request to submit as under:
1. That'the appellant is a civi} servant who has worked in the Higher Education

Department Khyber Pakhtunkhwa Government for well over three decades, since
his initial recrusitment. B
The appellant during this time has served the department with complete dedication &
and utmost honesty. The PER’s and service tecord of the appellaat bears witness to A o

the professionalism of the appellant. The appeliant also has béen granted.promotions
duting this time peﬁpq and given important assignments,}whijé}lthé appellant has
always ensured to.complete. e L

Copy of the Initial Recrvitment of the appellant is Annex’; “

Copy of prométicn o'rd'_é,ts are Annex-B.

Copy of assignments are Annex-C.

2. That recently the appellant was po‘sféd and transferred against the vacant position of
Ditector, Higher Education ‘on 21.12.2022, wherein he was performed his duties
meritoriously.

Copy of transfer as Director Higher Education is Annex-D.

3. That the appeliant being conipletély apolitical and having no politicat affiliation was
posted as stated in para.2 above due to his unblemished service record. However, a
summary was initiated wheéreby a oﬁc_:,Pi:of. Dt. Faddulish Shah was proposed to be

'pqs_tedin the appellant’s stéad. The Sumihary is imperative wherein comments of the
Chief Minister at Para 6 sou_gigg;h?iiﬁer‘y;é%put the tequre of both the appellant and
Prof.: Dr Fardullah Shah. Is :eséqnse pm 7 provided the tenure, and the same

shows tbatt.he teaure of e ent appellant is'02 months whereas that of Prof. Dr.

1
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Faridullah Shah is 4months. But this aspect was completely ignoted and vide para 12
the para 1 read with para 5 was approved. This is despite the fact that Secretary

Establishment on his turn had sought “appropriate order” on the summary and not

transfer orders.

Copy of the summary is Angex-E.

4. That it is important to mention that pursuant to the dissolution of Khyber
Pakhtunkhwa Assembly on 18.01.2023, under Article 224 of the Constitution of the
Islashic Republic of Pakistan, a Caretaker setup was installed in the province 6f . -
Khyber Pakhtunkhwa. Election Commission of Pakistan had issued'Notiﬁcé&bg on
22.01.2023 wherein they have imposed a ban on all posting and transfer in‘the
province of Khyber Pakhtunkhwa,
Copy of the ECP Notfication dated 22.01.2023 is Annex-F

5. That since the mandate of caretaker setup is very limited as has been discused-in an
' agray of judgmients wherein the mandate of Constitution and certain provisions of
Electiof Act, 2017 have also been taken into consideration but despite tht, a letter
dated 14.03.2023 was written and sought approval for posting of Prof. Dr. Faridullah
Shah as the Director-Higher Education purely on political basis.
Copy.of letter dated 14.03.2023 is Annex-G

6. That in the aftermath of the above-mentioned letter dated 14-03-2023, the appellant
was ordered to be transferred on 22:03-2023. The appellant in complian;:c of the
said orders relieved charge, and to challenge the same, prefers this instant
representation on the followmg set of legal submissions.

Copy of the transfet orders dated;_22 -03-2023 is Anaex-H.

Grounds- Submissions in Law; : ras

a. Because the Appellant js an agprieved person unt.hm the meaning of Artcle 212 of
the constitution of the Islamic Republic of Paklstan 1973 in respect of his tezms and
- éondmons of service, and is.by law required to submit a representation within seven
) daysi of the transfer orders and are required'to be dlsposed of within 15days, per the
¥ Postmg and-transfer policy of Civil Servants Whlch lay as under:
Government satvants mcludmg sttnct Govt. employees feeling aggrieved
due to the ordexs of poslmg/ transfer authorities’t may seek remedy from the
next Mgher authonty / the appointing authority as the case may be through
"an appeal to'bc subr.mtted within seven days of the recexpt of such orders.

§ughfappeal ghall be disposed ngg;n fifteen dagg, The optxon of
L appeal against posting/ transfer orders could be exerClSed only in the

£ followmg cases.
s ’ N
£ ) Pte-matme posting/transfer or posting tradsfer i violation of t.he
provisions of this policy. o Y 1

PR [E T - "B
-—— -— - as
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b. Because the. Fundamental Rights of the Appellant have been violated in relation to
Article 4, 8,9, 18 & 25 of the Constitution of the Islamic Republic of Pakistan, 1973.
This Honorable court being the custodian of the Rights of citizens of Pakistan as
enshrined in the law of the land made in furtherance of the rghts and the
protections afforded by the Constitution of Islamic Republic of Pakistan, 1973, is
why the Appellant seek the redressal of his grievances.

c. Because the decision of transfer taken on the basis of the Summary dated 01.02.2023
is based in a nullity in the eyes of the law as it goes in direct negation of the
provisions of law, Furthermore, when the base is weong and rooted in a nullity any
superstructure built on the base is wrong. The principle laid down through PLD
1958 SC.104 has been reiterated in PLD 2022 SC 119, 2021 SCMR 637, PLD 2007
SCMR 1835, which essentially forms part of our jurisprudence.

d. Because as soon as a care-taker setup is appointed, the Constitutional command is
that ‘its mandate is to hold free-and fait election in aid of ECP’. No cate-taker
Cabinet could make policy decision even in relation to appointment and posting of
civil servants. Th:s ptinciple was settled by the Supreme Court after 18® Amendment
to the Coastitution in the case Khawaja Muhammad Asif v. Federation of Pakistan,
etc, 2013 SCMR 1205; followed by another case 2016 SCMR 1299, Nematullzh Vs
Gh. Governing Body; and reaffirmed by the Supreme Court in PLD 2021 SC 313.

e. Because The Rules designate certain posts as ‘tenute posts’ (rule 22 read with
Schedule IV of the Rules) and prescribe a petiod of three years for an incumbent to
sexrve on such posts. Such pregggl;qu tenure may.-therefore be categorized as the ideal
duration for wlnc!g a civi) servant should serve at a particular post. The post of the
appellant is a tenute post; yet he s -been transferred from his posting before the
teaure was complete. Thus, g!;e'gpp;l’lapt having not been allowed to-complete his
normal tenure and thus the order‘impugﬁed is'violal:ion of transfer posting policy of
the Government and the judgment of the apex court reported in PLD 1995 SC Page
No 530 and PLD. 2013 Supreme Coutt Page No 195

f. That the fecenty the august Supreme Court ofPakistan has in its Judgment reported
in 2013,PLD-SC 195, decided 2 point of law and whjlé committing upon the transfer

and posting and other related matters of service kield as ‘under:-

@..

fjons:= Appointments,

removals and | promoaons must be made in accordance with the
law and the rules gade there under; where Bo-such law or rule
exists and-the ‘miatter has been left to’ discteti?ﬁ such discretion

" must bé exercised in a strucrired, transparent and reasonable

}manner and in the. pubhc interest. "
_— - - b 4
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b. Because the-Fundamental Rights of the Appelliit-have been vidlited in relition to
Article 4, 8,9; 188 25 of the Gonstitutiod 6f the Islafhic Republic of Pakista; 1973.
This Honorable court being the custodian of:the 'Rigl‘;gs of citizens-of Pakistan as
enshiined in the law of the land- miade in furihérance of the dghts aiid the
protections afforded by the Constitution of Islamic Republic of Pakistan, 1973, is
why the Appellant seek the redressal of his grievances.

¢. Because the decision of transfer taken on the basis of the Summary dated 01:02.2023
is based in a nullity in the eyes of the law as it goes in direct negation of the

ﬁrbéiﬁibns of law. Furtherhore, whea-the:base is wrong and-tooted in a nullity any

superdiructure built on the base is wrong. The principle liid’ down througlf‘PLD B
1958 SG 104 has been reiterated in PED 2022 SE 119; 2021 SCMR 637&‘1"‘LD 3007

RETY

SCMR- 1835, which essentially foims.part of out judsprudence. ety

d. Becaise as soon as 2 care-taker setup is appointed; the Constitutional Eofmnaad is
that its mandate is to hold free and fair election-in aid of ECP%"NG éare-takér
Cabinét. could make policy decisiofi:even in relation to appointin¢fit-and posting of
civil servaiits. This; principle was settled by the Supreme Court aftét18™ Améndment
to the Cogs_;xmug'rms_a the case Khawaja Muharnmad Asif v. Fedefition ofﬂPakJstxn,
etc, 2013 SEMR.. 1205 “followed by another.case 2016 SCMR 1299~«Nemamllah Vs
Ch. GoverningBody; aind reaffirmed by. the Supreme Goilitt in PLDLQZI -SE 313.

i «

e. Because The Rules desighate certain posts as .tenuxejposts f(tule 22 read with
Schedu]e IV of the Rules) and} ptescnbcujpgrggg]'c;f thice; e years f {6t an incumbeat to
serve on such posts. Such. pusw&df@?@“ﬁa’y@uefoz !be Citegorized as the ideal

ey e

duration for which, s%avﬂ'scxv "agﬁouldxscrve atiz; paruculax,post. The post of the
appellant is a tcnure *post, yet | he‘has beeg. ttansfmedfﬁomshm postingbefote the
tenure was completc Thiug; the appcllant *havigg ot been illowed to complete his
nofmal tenure and: thus the ordet Jmpugned is wolatxo_g of transfer posting policy of
thé Government and:the judgmeiit; oﬁthe apex ggy_n tepoited ifi PLD 1995 SC Page

.—

No 530 and PED: 2013 Supreme Couxthage Né 195

f Thit the recéndly. the august Supréme Gourt of [’akxgtgnhas in its Judgment reported
fio 2013 PLD SC 195, decided a pojdtsf 1iw and'whlle.committing upon the transfer

d:pp‘?,qu and other relited mitters. of serviceheld asjunder:-

fons;- Appointiients,

remova]s arﬁ}ptcmouons must be made il accordance with the

t

Iaw and‘the rules rnnde there under; wj‘ere no such law or rule

ts*{“d the ‘thdtter ‘has bees lcft to d c:euon, such discretion

&.- ‘fh
o tewl
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(i) Tenure, posting and teansfer; When the ordinary tenure for 2

posting has been specified in the law or rules made there under;
such tenure must be respected and cannot be vared, except for
compelling reasons, which should be recorded in writing and are
judicially reviewable.

(i) Dllegal Orders; Civil servants owe their first and foremost
allegiance to the law and the Constitution. They ate not bound to
obey orders from superiors which are illegal or are not in
accordance with accepted practices and rule, based nomms;
iristead, in such situations, they must record their opinion and; if

necessary, dissent.
(i) O.S.D Officers should not be posted as OSD except for

compelling reasons, which must be recorded in writing and are
judicially reviewable. If at all an Officer is to be posted as OSD,
such posting should be for the minimum petiod possible and if
there is a disciplinary inquiry going on against him, such inquiry
must be completed as the earliest.

g Because Section 10 of the Khyber Pakhtunkhwa Civil Servants Act states as follows:
“Every civil servant shall be liable to serve anywhere within or
outside the Province in any post undet the Federal Government, ot
any Provincial Govemment or local authority, or a an corporation or
body st up or estabhshed by any such Government:

Provided that nothing contained in this section shall apply to a civil

servant recruited specifically to serve in a particular atea of region:
Providéd further that where 2 civil servant is required to serve in a
" post outside his service or éad:e,j:is terms and conditions of service
as to his pay shall not be less favourable than those to which he

woul&_ have been entitled if he had been 50 required to serve.”

The aforesaid section does not empower thie Govég;__xﬁ_é_g:g g(;) cut short the normal
tenure of a posted/transferred civil servant, and patﬁcuiazly gx?thout assigning any
% reason. In the Case of Mahmood Akhtar Naqui (Anita Turab case) (above) this Court
k. held: “16. In t.he Hajj Com.lpuon Case, the court réiterated its ca:het ruling in Zahid

3 Akhtar v. Government of Pm;ab, (PLD 1995 SC 530), where it had been held that
“the normal period of‘pgisﬁgg of a bovemmg:nt sefvant at a station,
according to I@ulc_:?.l of the Rules of Business is: three years, which

has to-be followed in the ordinary ciraimstances, unless for reasons

or exigédicies of service a transfer before expiry of thé said peded
fflgﬁtéomcs pecessary in the opinion of the con':petent: authority.”
* Furthermore, with regard to transfers of civil sezvants, this Cigurt has
stated that transfers by political ﬁgu:es which are not legally
sustainable. Fatrukh gulzar v. Secretary Local Gove_mment and Iig“al

. Development Department, Lahore and 2 others (1998 SCMR 2222)

B }\ m@
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These are principles of law enunciated by this court and are to be
followed in terms of Article 189 of the Constitution. We, however,
repeatedly come across violations of such pdnciples. This
unnecessarly leads to litigation which, in turm, clogs Courts and

Service Trbunals.”

b. Because in-fact there exist no exigencies of service nor can the order of transfer be
termed as in the public interest rather the same has been issued in violation of the

transfer and posting policy and in ban period.

i Because the principles of legitimate expectation as expounded by the Honorable
Superior Courts of Pakistan and recently reiterated in 2022 SCMR 694 is seriously

violated in the instant case.

j. Because the care-taker set up has tred to assume the role of a regular/elected
government and is making transfers and posting purely on political basis in complete
and sheer negation of the law which are highly objectionable and violative thus,
against the Natural justice of equal treatment as guaranteed by the Constitution of

| Istamic Republic of Pakistan.

Prayer;
IT IS THEREFORE vey humbly prayed that on acceptance of this

Representation, may it please the competent authority to so kindly withdraw the
posting/transfer orders dated 22-03-2023 whereby the appellant has been
transferred from the post of Director Higher Education, in clear negation of the
Posting and Transfer Policy of the Civil Setvants, and in a ban period in negation
of Section 230 (2) (f) and in contravention of the dictum as laid in Khawaja
Muhammad Asif v. Federation of Pakistan and others (2013 SCMR 1205),
and reiterated in 2021 PLC (CS) 519.

Prof. hid Ahm

| .« ) o
Y O W?;;as
. - ., d

Government Degree College, Hayatabad,

Peshawar.
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