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BEFORE THE KHYBER PAKITTUNKHWA SERVICE, TRIBUNAL
: PESHAWAR,

Service Appeal No.900/2023

Noor ul Amin Fx-Constable No.75/RR District: Swalt.

(AppcHant)

Versus

. The Regional Police Officer, Malakand Region at Saidu Sharif. Swat.

2. The District Police Officer. Swat.

_________________ (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS.

Respectfully shewith:
Preliminarily objection:-

1. That the scrvice appeal is time barred.

2. That the service appeal is not maintainable in its present form.

LI

The instant appeal is bad duc to mis-joinder and non-joinder of nccessary

partics.

4. That the appetlant is estopped duce 1o his own conduct.

5. That the appellant has conccaled material facts from this 1lonorable
Tribunal, .

6. That the appellant has got no causc of action and locus standi to prefer the

instant appeal.

7. The appellant has not come to this I'ribunal with clcan hands.

ONFACTS
I. Para to the extent of employment in Police Department pertains to record,

hence need no comments

2. Correet to the extent that appellant was dismissed from service afier
[’ulﬁllmenl of ".ﬂ“ legal and codal formalitics as appellant while posted at
Javed Igbal Shaheed Police 1Lines Swat absented himself from. lawful duty
vide' daily diary No.04 dated 06/01/2009 (annexed “A”) wxilhoul prior

permission/leave of the compcetent authority.

3. Incorrect. The appellant while posted to Javed Igbal Shaheed Police Lincs
Swat, willfully and deliberately absented himself {from lawful duty vide
daily diary No.04 dated 06/41/2009 without prior permission/lcave of the
competent authority. henee he was issucd charge sheet. statement of
allegations, duly scrved on appellant and enquiry officer was nominated to

probe into the conduct of appeliant. Despite repeates! summons/Parwanas



the appellant bitterly failed cither to submit his reply or joined enquiry
proceedings meaning thereby that he had no defense to provide in his
favor. It is worthwhilc that right from the date of his absence till the order
of dismissal i.c 12/06/2009. the appellant neither reported his arrival nor
bothered 1o join enquiry proccedings rather remained dormant which
clearly depicts his disinterest 7in his official dutics. Therefore after
fulfillment of all lepal and codal formalitics the appellant was awarded
appropriate punishment of dismissal from scrvice vide OB No.146 dated
12/06/2009 which docs commensurate with the gravity of misconduct of

appellant. (order annexed “B”)

Incorrect. Each and cvery casc has its own facts and circumstances. henee

plca of the appellant is not plausibic.

Incorreet. As discussed carlicr cach and every case has its own facts and
crreumstances. henee plea oi the appellant is not tenable in the eyes of
Law. morcover the appellant after dismissal from scrvice kept mum and
after lapsc of almost 08 years he preferred departmental appeal at a very
belated stage which was rejccted being badly time barred. Therefore,
stance of the appellant is devoid of any merit, hence liable to be sct aside

at naught.

Pertain o record. hence needs no comments.

Correct o the extent the honorable Iribunal vide Judgment -dated
28/01/2022 accept appeal of the appellant, the operating of which is re-
produced as “Consequently, keeping in view the principle of
consistency, the impugned orders are set aside and the appellant is re-
instated in service. Since the appeal is decided on technical grounds
more $0 while keeping in view the conduct of the appellant, he shall
not be entitled to any of the back benefits, henee the absence as well as
the intervening period during which the appellant has not performed
duty shall be treated as cxtra-ordinary leave without pay.  The
department s at fiberty 10 conduet de-nove inquiry against the
appcliant ip accordance with law. Parties are left to bear their own

costs”

That in compliance of the judgment dated 28/01/2022 of Service I'tibunal,
the appellant was reinstated into service vide this oifice OB No. 101 dated
22/07/2022 (annexed “C™) for the purpose of Denovo departmental
enquiry, wherein after complcting all codal [ormalitics under the law/rules

and providing opportunitics of personal hearing and self defensc to the

iz
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10.

GROUNDS

A.

—
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G.

1.

appellant, he was found guilty of misconduct. consequently awarded
appropriatc punishment of dismissal from scrvice. (Order annexed as

[13 i) ”)

Incorrect. That the appeal of the appellant was thoroughly examined by
the Region Police Officer Malakand Region, whercin the appellant was
also called and heard in person but he failed to defend the charges leveled
against the him, henee filed the same vide Region office Order No:7375

dated 16/05/2023. (Annexed “™)

That appeal of the appellant is liable to be dismissed on the following

grounds.

Incorrect. That the appellant has been treated in accordance with law/rules.
Furthermore, the order passed by the competent authority is legal and

lawful which was passcd after fullitlment of codal formalities.

Incorrect. That the order of respondents is Icgal, lawlul and in accordance

with law/rules.
Para cxplained carlier needs no comments.

Incorrect. That the appellant has not been  discriminated by the
respondents. Furthermore, cach and every casc has its own merits and
circumstancc, hence the plea taken by the appellant is not plausiblc under

the law.

Incorrect. As stated above, all legal formalitics have been fulfilled by the
respondent department during, department probe against the appellant
whercin final show cause notice was also issucd to the appellant. however

he fatled to defend the charges leveled against him.
Incorrect. As explained above in detail.

Incorrect. The judgment of this honorable 1ribunal has been implemented

in its true spirit by the respondent department,
Incorreet. As exptlained above in detail.
Incorreet. As explained above in detail.

Incorrect. As explained above in detail.

B
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K. That the respondents also scek the permission of this Honorable Tribunal

to adduce additional grounds at the time of hearing.

PRAYER:-

In view of the above comments of answering respondents, it is prayed

that instant appcal may be dismissed with cost.

e Officer,

at Saidu Sharif,
Swat
(Respondent No.1)

Malakand Regi

p Officer,

(Respondgnt No.2)
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Y Service Appeal No.900/2023
Noor ul Amin I:x-Constable No.75/RR District: Swat.
2
- (Appellant) 4
Versus ’
1. The Regional Police Officer, Malakand Region at Saidu Sharif, Swat.
2. The District Police Officer, Swat.
————————————————— (Respondents)

AFFIDAVIT

We, the above respondents do hereby solemnly affirm on oath and declare that the

contents of the appeal are correct/truc to the best of our knowledge/ belief and nothing has
—4 @
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"+ 7 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

L

‘1‘ Service Appeal No.900/2023
Noor ul Amin Ex-Constable No.75/RR District: Swat.
(Appcellant)
Yersus
I The Regional Police Officer, Malakand Region at Saidu Sharif, Swat.
2. The District Police Officer, Swat.
----------------- (Respondents)

AUTHORITY LETTER

We, the-above respondents do hereby authorize Mr. Nacem 1lussain DSP/Legal Swat
to appear before the Tribunal on our behalf and submit reply ctc in connection with titled

Scrvice Appeal.

icer Swat
den¥ No. 02)

Pistrict
(Res
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: R
ORDER ' . @
This order will dispose off the enquiry: initiated  against |
Constable Noor-ul-Amin No. 75-MRR, who while posted to Javid Igbal Shaheed

Police Lines Swat, absented himself from duty w.e. from 06-01-09 vide DD No.04, |
dated 06/01/2009 and failed to report for duty. : '

Y 4

He was issued charge sheet with statement of allegations.
Enquiry was initiated against him and DSP Legal was abpointed as Enquiry Officer.
The Enquiry dfﬁcer in his finding report submitted that the defauiter Constable
was summoned time and again, but did not appear to record his statement. Hence

L he was recommended for Major punishment of the Enquiry Officer. He was issued
7 Final Show Cause Notice No. 691/E, dated 18-9-2009 but no reply has been
' received.

This constitutes misconduct, cowardice on his part and as such
he is liable for action under section 5 sub section (4) of the Removal from service
(Special Powers) Ordinance 2000 (Amendment) Ordinance 2001.

,- This constitutes mlsconduct/dismterest on his part and as such '
he is liable for action under section 5 Sub Section (4) of the Removal from service \
’ (Special Power) Ordinance 2000 (Amendment) Ordinance 2001 and dispoese with .

the enquiry proceeding as laid down in the Ordinance and am further satisfied
‘ that there is no need of holding further departmental enquiry. Since the defaulter

. Constable has been found gquilty of gross misconduct as defined in the said
) Ordinance, I Mr. Qazi Ghulam Faroog DPO Swat as a competent authority,
therefore impose major penalty by dismissing him from service from the .__iiate of
absence i.e 06/01/2009.

Order announced.

District Police @fficer, Swat

.
0.B.No.__ /b { | %7/5,
Dated._ /R - X . 89

ATTESTED

{
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?‘ / & BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR .
' Service Appeal No.-5/2018
Date of Institution “.. ~ 28.12.2017
 Dateof Decision ... . 28.01.2022

“Noor-Ul-Amin, Ex-Constable No. 75/RR Distt: Swat. L

(Appellant)
. X S S |
The Regsonal Police Ofﬂcer Malakand Saidu Sharlf Swat and one another '

- (Respondents)
tjzma Syéd", - e '
Advocate - S ' .. .- ForAppellant =
Noor Zaman Khattak, S
District Attorney - - . For respondents

AHMAD SULTAN TAREEN - ..  CHAIRMAN
. ATIQ-UR- REHMAN WAZIR - .. ' MEMBER (EXECUTIV
. o . . | E . "“'.Ctuaﬁd-
o JUDGMENT - . ' .

ATIO- UR~REHMAN WAZIR MEMBER (E):- '~ This single judgment

shall drspose of the instant serv:ce appeal as. well as the following connected

 service' appeais as common questlon of Iaw and facts are mvolved therein:-

1.  Service Appeal hearing No 6/2018 tatled Nizam Khan
2. Service Appcal beanng No. 7/2018 tltled Saeed Ullah

3. Service Appeal bearmg No. 8/2018 titled Ubaid Ullah

.._("

02. Brief facts of the case are that the appel!ant whlle serving as Constabi?a“iﬁ?~ ": e

- Police Department was proceeded agamst on the charges of absence from duty
- and was ultlmatcly d:smlssed from servrce vide order. dated 12 10 2009. Feelsng

- aggrieved, the. appellant filed departmental appeal, wh_nch was rejected vide ‘



~ 3 - . . . /
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"_ ? /ﬁ - order datcd 29-11- 2017 hence the rnstant sefvice appeal with prayers that the
Y/' 1mpugned orders dated 12 10 2009 and 29 11 2017 may be set asrde and the

o appeltant may be re-mstated in service wrth all back beneflts

(3. Lea'rned" ceunsel for the' appellant has contended that the _appellant has
not lo'een treated in"acco‘rdance,with"law,' hence his rights secured under the Jaw
| had :badly hcen yiolated;.that the impucj‘ned order .-has been passecl in-voiition'of
'mandatoryprovision of law, hence such order is void and illegal. 'lieliance was .
placed on 200/ SCMR 1129 and 2006 PLC cs 221 that departmental appeal of ‘
the appellant was rc]ected berng barred by trme but since the impugned order is

- void, hence no lrmrtatlon would run agarnst vord order Rellance was placed on
2015 SCMR 795; that delay if any is condonable if delay already condoned in
ndentrcal cases. Relrance was placed on PLD, 2003 sC 724 and 2003 PLC CS 796;
that: thrs trrbunal in srmliar cases has already granted condonatron of delay and
granted relief, hcnce the appellant is also entltled to the same under the

pnncrple of ronsrstency, that the appellant has been discrimipated, as oth 2F

polrce ofﬂrtais, who were dismissed with the appellant have: begn re-instated,

whereas tt > pellant has been denled the same treatment

\/Jl

Learned Drstnct Attorney for the respondents has conti
appellant wrllfully absented himself from lawful duty without permrssron of the
. o - competent authorrty, hence he was issued wrth charge sheet/statement of -
ailegatron and proper.mqurry was conducted that despite repeated remmders-
- the appellant did not Jorn the drscrplmary proceedmgs that nght from the date of
his absence e, 06- 01-2009 t|ll his order of dismissal -i.e. 12-10-2009, the
“appelant nelthu reported his arrlval nor bothered to join inquiry proceedrngs
rather remain, dormant which clearly deplcts his dlsmterest in his off" cial duty,

that after fulfrllmcnt of all the codal formalrtres the appellant was awarded maJOl

punishment of drsmlssal from service in absentra that the appellant preferred
: : AT




. | : d};epartmental.appeal_afte'r Iérpse of 8 years: W‘hich was rejected being barred'by

time; that stance of the appellant being-devoid of merit may be dismissed.

05. We have heard learned counsel for the parties and have perused the

“record,

06..: Placed before us rs cases of polrce constables, who alongwith many other
polrce personnel had deserted their jobs in the wake of. rnsurgency in Malakand
division and partrcularly in Dsstrrct Swat Pollce department had constituted a

» commrttee for cases of desertion and taking humanrtarran view, re- rnstated such,
personnel into service' in Iarge number Placed on record is a notn“catron dated

- 01-11- 2010 ‘where 16 sam:larly placed employees had been re-rnstated on the
, recommendatron of the commlttee constrtuted for the purpose. Other cases of

: srmllar nature have been noticed by this trrbunai where the provancral
govemment had taken a lenrent view keeprng in view the peculrar crrcumstances
'_ in the area at that partlcular time and re~mstated such deserted employees in

service after years of therr drsmrssal Even thls tribunal has already granted relief -

ature cases on the principle of_' consistency. Appellants are also'
- amongst -those_ who had deserted their ]obs due to threats from terrorists.
.‘C0up1ed wrth thrs are dents in the departmental proceedrngs, which has not been
.conducted as.per mandate of law, as the appellant in case of willful absence was
requrred to he proceeded under general law i.e. Rule 9 of E& D Rules, 2011
' 'Regular rnqulry s also must before rmposrtron of ma]or punishment of dismissal

from service, which also was not condqcted

-Q?. Consequently, keeping rn view the principle of consrstency, the lmpugned
orders are set aside and the appellants are re- instated in service. Smce the

appeals are aeuded on technical grounds more so while keepmg in view the

““onduct of the appellants they shall not be entitled to any of the back benef‘ its,
hence the absonce penod as well as the mtervenmg perrod during Wthh the‘

g % .
vy appellants has not performed duty ‘shall be treated as extra-ordinary lgave



wrthout pay. The department is at hberty to conduct de-novo ll‘lC}UII’\/ agamst tht;

appeltants in accordance w:th Iaw Partles are’ Ieﬂ: to bear thetr own Ccosts. Flle be

con5|gned to'record room.

* ANNOUNCED
28.01.2022

(AHMAD: S N TAREEN) - (ATIQ-UR-REHMAN WAZIR)
© CHAIRMAN - | IR MEMBER (E)

‘Date of P"" coniciinn :'5? A rx«? nahm—n ,V/Q/ﬂg
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0B.No_ 1 7S
" Dated O F/_[2/2022.

.~ . . OFFICE OF THE -
~ DISTRICT POLICE OFFICER, SWAT .
- Ph: 0946-9240393 & Fax No; 0946-9240402,
' Email: dposwat mail.com *

.
ot

-

. : ORDER . : . ' ) - | . | . '. . - I
This order will 'dispose. of the Dénove-depamhental enquiry condugted

against Constable Noor-Ul Amin No.7/RR, That he while posted to JIS Police Line Kabal Swat,

has absented ‘himself frorh his lawful duty vide DD No.04 dated 06/01/2009 and failed td report_‘ '
 for duty, He haS proceeded against departmentally and subsequently dismissed froim the service
vide this office OB No.146, dated 12-06-2009. He has preferréd an appeal before the Service

. Tribunal, which -setaside, the punishment of Dismissal and: ordered a denove departmental
inquiry, In the compliance of the judgment dated 28/01/2022 of ‘Service Tribunal in service

Appeal 4No.05'72018 He Have been reinstated into service vide this office OB No.101 dated

. 22/07/2022 for the purpose of Denove departn'lental"hlquiry..As per’ direction of CPO Peshawar
. order No.l988-'90/.CPO/IAB,' dated - 10-08-2022 and WOr’;hy Regional Police Officer Memo
"No.9574-77/E dated409/09/2022, Denove departmental inquiry is initiated.

He w_as'iss;ued charge sheet-c_oupléd with statement of ailegétions vide this

- office No.100/PA dated 05/10/2022. District Police Officer, Shangla and DSP Legal Swat was <
* deputed as. Inquiry Officers to conduct Denove-departmental inquiry against the defaulter , .-
official: The Inquiry Officers, District Po}i(:e Ofﬁce,f, Shanfla anhd DSP Legal Swat condui¢ted
L propeér departmental enquiry against the above named delinquent Constable, recorded statements
“of all concerned. The Inquiry Officers has provided -ample ¢pportunity .to the delinquent
- Constable to defend the charges leveled against him. After conducting proper departmental
" énquiry, the Inquiry Officer submitted his findings-report iwherein he intimated that"Constable
" Noor ul Amin No.7/RR has badly féil;d to perform his duty cor;eétly, also found negligent and

the allegations leveled against hilm- was proved. The 10 recommended him for Major -

- _ punishment. He was served with final Show Cause notice No.232/PA, His replied was received

which is found unsatisfactory.. , ' : . .
' ' Foregoing in view, the undersigned is of considered opinion that there are

no chances that Constgble Noor Ul Amin No.7/RR will become an efficient Police Official. His

further retention in service is bound to affect the discipline of the entire force. Therefore, in
" exercise of the powers vested in the undersigned under Rules 2 (iii) of Police Disciplinary Rules-
1975, I, SHAFTULLAH GANDAPUR, "District Police Officer, Swat as a competent ‘authority,-
‘am ‘agreed with the 'ﬁhding_report' of inquiry officers and award him major punishment of
. Dismissal from th¢ date of Re-instatement i.e 22-07-2022: R -

S Order announced. -
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 OFFICE OF THE DISTRICT POLICE OFFICER SWAT .
No. ASF -6 L /PA, dated Saidu Sharif the, /¢/ /]2 o022

- ‘Copy for information to the;: ‘ : -
1), " Regional Police Officer, Malakand with reference t0 regipn office letter
. ' Ne.13240-42/E dated 28/11/2022, please. . . :
2). - District Police Officer, Shangla, '
3) . DSP Legal Swat, DSP HQ, OASL EC..




OF i‘! CE OF THF, - *
REGION AL POLICE QFFICER, MAL AKAND S ,) "%f oy
AT SAIDU SHARIY SWAT. e
Ph: 09°16-9240388 & Fax No. ())4(~024{)3 )
]"mnz!' ehmatakandregion@omail.com * f e

ORDER

: This order will dispose of 3ppeal of Ex-Constable Noor-ul-Amin No.07/ER
oi Malak«md Range Reserve, Swat in connecuw with major punishment awarded by the District
Pohcc Officer, Swat vide OB No.175, dated 07- l2 2022 i.e. dismissed from service from the dete
0; re-instatement, ,

: Brief facts of the case ar“' that Censtable Noor-ul-Amin No.07/RR wh:!
p md to JIS Police Lmeu, Kaba.l Swat had abs* nted himself from lawful duty vide DD No.04,
di lcd 06-01-2009 and failed to report for duty He was proceeded against departmentzlly aud
suosequcnlly dismissed from the service by the- District Police Officer, Swat vide OB No.14,
fiu ed 12-06-2009. He preferred an appeal ocfou, Honorable Scrvice Tribunal, wherein his (>1d-~1
01 dismissal from service was set aside and orderzd for conducting de-novo departmentat enquirs
ln the compliance of the judgment dated 28-07-2022 of %rvwe Tribunal in Service Appe:l
I\u 05/201 8, the applicant was re-instated into sr,rvwe for the purposc of de-novo departmentsl

mlutr‘ by the District Police Officer, Swat vide,OB No.101, dated 22-07-2022. He was issue-d
Ch arge Sheet coupled with statement of allcgatlons and DPO Shangla and DSP/Legal Swat wers
appomtcd as Enquiry Officers. The Enquiry Lfﬁcera conducted de-novo enquiry and after
umllmg ali formalitics, submiited their ﬁnd1ng< report wherein the allegations leveled agains:
ab}.vu constable were proved and recommend hisn for major punishment. Being found guilty of |
lhc:-;‘?charges leveled against him the District Policz Officer, Swat awarded him major punishment
of ,.‘clg'ismissal from service from the date of his re-isi';statement vide OB No.175, dated 07-12-2022.

| He was also called in Oldcrly Room on 10-05-2023 in the olfice

um*usluncd and heard him in person, but he coui d not producc any cogent zcason to defend the

Cl’la rges leveled against him, therefore, his appeal is hereby rejected.

oo : Regionalt Pollice Officer,
‘ — Malakand Region Sw Ak‘
Noi_ "/ 378 /E, )
i _ - \E.v\)
Datcd _Jh-08- no2.

Copy to the District Pohcc Ofﬁccr Swat for inforration and necessary
cu.uon with reference to his office Memo: No.2175 8/13, dated 29-12-2022. Service Roll and enquiry’
file of abovc-named Ex-Constable, received w11h your memo: under reference are returned:
hergivith for record in your office,
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