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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. 881/2023

Farhan Alam . Petitioner
VERSUS
Government of Khyber Pakhtunkhwa through Respondents
Chief Secretary & others
AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of
respondent No. 02 do hereby affirm and declare on oath that the contents of para-wise
comments are true and correct to the best of my knowledge and belief that nothing has
been kept concealed from this Hon'ble Tribunal. It is further stated on oath that in this
appeal, the answering réspondents have neither been placed ex-parte nor their
defense/ struck off/ cost.

Deponent

Roz/\min
. Superintendent Litigation Section
’ Irrigation Department
CNIC No. 17301-1431398-7
Cell No. 0311-9296743
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR Z

Service Appeal No. 881/2023
. EngineerEngr Farhan Alam,

SDO Peshawar Canal, Irrigation Sub-Division Peshawar. Appellant
| Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

Khyvber Pakhtukbwil

PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 02 Scrvice Tribunat
Diary No. i 3 §3

RESPECTFULLY SHEWETH: ~
Datcd_.o_s 9 gg

Preliminary objections:

13.That the appellant has got no cause of action/locus standi.

14. That the appellant has not come to this court with clean hands.

15.That the appellant has concealed some material facts from this Hon'ble Court.
16.That the appellant is disentitled for the relief claimed.

17.That the appeal of the appellant is time barred.

18.That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

11.Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

12.No comments. ,

13.Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021
but the item of promotion of Graduate Sub Engineers to the post of Assistant
-Engineers/SDOs was deferred for want of clarification from Establishment Department
(Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali Khan, Javidullah,
Rizwan and Wajahat Hussain filed service appeals before the Service Tribunal against
the minutes of DPC. The Service» Tribunal vide judgement dated 15.04.2022 allowed
their appeals. |

Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light of
directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Ali Khan,



5.

6.

7.

Javidullah, Rizwan and Wajahat Hussain for promotion to the post of Assistant 3
Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at (Annex-III)

Para-05 is correct to the extent that appellant has filed appeal/representation on
06.09.2022 which is time bared.

Para-6 is incorrect, the seniority list has been issued in accordance with Civil Servant

Act and the rules made thereunder.

No Comments.

Grounds: -

A

Incorrect. the seniority list has been issued in accordance with Civil Servant Act and the
rules made thereunder.
Incorrect. as explained in Para-A above.

As replied in above Paras.
Paras-D to H, are Incorrect as explained in Para-A above.

The respondents seek leave to raise additional grounds at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may be

dismissed with cost, please.

vi. of Khyber Pakhtunkhwa,
Irriggtion Department
Respondent No. 02
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IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories In the Irrigation
Department on regular basls, a meeting of the Departmental Promotion Committee held

. .

© 00 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended

the meeting:-
1. Muhammad Tahir Orakzai, Secretary Irrigation In chair

Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member

3. Mr. Wasil Khan, Additional Secretary Secretary/Member
Irrigation Department.

4. Mr. Jamshid Khan, Deputy Secretary (Reg-111), Member
Establishment Department. '

5. Mr. Niamat Khan, Section Officer (SR-11I), Member
Finance Department,

2. The following agenda items were discussed in the meeting:-

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17).

ii.  Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
iii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv.  Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. Promotion of B. Tech (Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi.  Promotion of Superintendent (BS-17) to the post of Administrative Officer

(BS-17)

vii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
Circle Cadre.

Item No. I

3. After recitation from the Holy Quran, the chair welcomed the pérticipants

and apprised the forum about the agenda Items. The Addltional Secretary presented the
agenda that (05) regular posts of Deputy Collector (BS-17) are lying vacant which are

required to be filled in by promotion on the basis of senlority-cum-fitness from amongst

the Zilldars with at least five years service as such,

4, After examining all the relevant record of the Zilladars Included In the
panel, the committee unanimously recommended the following eligible Zilladars (BS-15)

- to the post of Deputy Collector (BS-17) in Irrigation Department on regular basis:-

i Mr. Noor Rehman.

il Mr, Farld Ullah.

iil.  Mr. Muhammad Saad Jan.
iv.  Mr. Nabl Rehmat,

V.  Mr. Abdul Wadood.




Item No. IT

S. The Additional Secretary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are lylng vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five years service as such.

6. ARter examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 l.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detalled discussion; the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in
Irrigation Department on regular basls:-

i Mr Farhad Al
fi. Mr. Liagat Ali.
tii.  Mr. Ghulam Farooq.

Item No. IIX

aleyer,

7. The Agenda item was differed for want of clarification of Establishment
s 4

‘Department on the following:-

i As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination against which Six (06) officer are working on regular basls while
Seven (07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engineers were appointed to the post of Assistant Engineer
(BS-17) on acting charge basis in 2011,

li.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers

of panel at Sr. No. 1 to 6 & 9 (except S.No.4 "B&A passed) have passed their’

mandatory Grade B examination and will appear in the A examination in  2022.




s

8. The advice of the Establishment Department will be solicited through a

separate letter that:-

i, As to whether the amended rules notified on 25.06.2012 are applicable to the
above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

it. If the present service rules are applicable upon the officers appointed on acting
charge basls then before completion of mandatory examination by these officers,

the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

Item No, IV

9. The Chief Engineer (South) Trrigation presented the agenda that (07) No.

: regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant

against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of senlority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

~ Auto Technology and have passed departmental Grade B and A examination with five

years service as such.

10, The official mentioned at Sr. No. 1 of the seniority list has not yet passed

Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting
charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) In
Irrigation Department on regular basis:-

f. Mr. Riaz Muhammad.
ii.  Mr. Waqar Shah.

lii.  Mr. Noora Jan.

iv.  Mr. Jehanzeb.

V. Mr. Farman Ullah.

vi.  Mr. Shafqat Faheem.
vii.  Mr. Asad Ullah Jan,

Item No. V

11. The Chief Engineer (South) Irrigation presented the agenda that (02) No.
regular posts of Assistant Engineers/Sub Divislonal Officer (BS-17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled In by promotion on the basis of seniority-cum-fitness from amongst

. the Sub Engineers having degree in B. Tech (Hons) and have passed departmental

Grade B and A examinations with five years service as such.
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12. After examining all the relevant record of the B. Tech (Hons) Degree

* Holder Sub Englneers, the committee unanimously recommended the following (02)

eligible B. Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) In Irrigation Department on reqular basis:-

I Mr. Khurshid Ahmad.
i Mr. Muhammad Shoalb.

Item No, VI

- 13, The Additional Secretary Irrigation Department presented the agenda that

(01) No. regular post of Administrative Officer (8S-17) Is lying vacant due to creation In
the Office of Chief Engineer, newly Merged Areas Irrigation Department which is
required to be filled In by promotion on the basis of senlorlty-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14, After examining all the relevant record of the Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Admlnistrative Officer (BS-17) In Irrigation Department on
regular basls.

Item No, YIX

15. « The Chief Englneer (South) Irrigation Department presented the agenda
that (01) No. regular post of Superintendent (BS-17) is lying vacant in the office of

. Superintending Engineer, Irrigation Circle, D.1. Khan (Circle Cadre) which Is required to

be filled In by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senlor Scale Stenographers with at least five years service as such.

: 16. After examining all the relevant record of the Assistants/Senlor Scale

Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service.

The meeting ended with vote of thanks from and to the chalir.

Secretary /rrigation
Chairman

Section Officer (SR-IT)
Finance Department (Member)
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Se.vice dppeal No. 765972021 titled ‘;‘Shahldvlllﬁkﬁ v, Government of KP & others”, Service Appeal No.7660/2021 'ﬁ—‘
‘itled " Rizwan versus Government.of KP &oticrs”, Service Appeal No.7661/2021 titled "Wajahat Hussaln versis :
Ciovernment of KP & others, “Service Appeal No.7662/2020} titled " Javedullah versus'Government & others™, and

Servive Appeal No.7 663720201 titled “Inamullah and Government of KP & others”, decided on 15.04.2022 b y Division
Bench Somprising My Kalim Arshad Khan, Chairman and Mrs. Roziria Rehmari, Memb

Service Tribunal, Peshavar.
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KHYBER PAKHTUNKHWA SERVICE TRIBUITI( AL m Y
L PESHAWAR. | s !
BEFORE:KAEIM ARSHAD KHAN, CHAIRMAN N

ROZINA REHMAN, MEMBER(J) ~ “ihir .5
<. Service Appeal No:7659/202]

Shahid Ali Xhan (Sub Divisional Ofﬁéei','Slialmbaz Garhi Irrigation
Subdivis:l’c'ﬁ), District Mardan) son of Jehan Safdar....... (Appellant)

"

LA

Versus . -

. Govérn‘ﬁié"xft of thberPakhtunkhWa through Chief Secretary,

Civil Secretariat, Peshawar. *

: Secretary: to Goveriiment: of Khyber Pakhtunkbwa Irrigation

Department, Civil Secrétariat, Peshawar.

. Chief Engineer (South), Irrigation Depa’i*fment, Warsak Road,
‘Khyber Pakhtunkhwa, Peshawar............... .. .-.(Respondents)
Present: .

- Mr. Awin ur Rehman Yousafzai, Advocate...For appellant. .
M. Mul.ia-mqu Riaz Khan Painda Khel,

" Assistant Advocate General eeraavaesannnns For respondents.
. Date of Institution............... .| .:18.10.2021
“Date of Hearing........ S L...:..14.04.2022
" Date.of Decision...................... 15.04.2022

2. Service Appeal No.7660/2021

Rizwa nullah (Sub Diyisioﬁa] Officer, Flood lrrigafion Subdivision
.No.II, Distlf;ct DIKhan) son of Abdul Rehman.......... . (Appellani)

Versus .

. Government of . KhyberPakhtunkhwa through .Chief Secretary,

Civil Sécretariat, Peshawar.’

: Secretary -to Government of Khyber ‘Pakhtunkhwa Irrigation
* Department; Civii Secretariat, Peshawar. '
. Chief Engineer (South),

Irrigation Department, Warsak Road,

Khyber Paidltllnkhi{va, Peshawar....................... (Respondents)

Present:

Mr. Muhammad Riaz Khan Pajnda Khel,

Assistant Advocate General ........ SURUU .For l‘esponW ‘

Date of Institution................... . 18.10.202] - e_;-c;*'ﬁ‘ :‘_
Date of Heaiing.............. ........14.04.2022

Mr! Amin ur Rehman Yousafzai, Advocate.. For appellant. Ma
. >

M R I T I S

Date of Decision........ PR 15.04.202



Service dppeal No.7659/2021 titled “Shahid 41§ Khan.. vs..Goverment

Service Appeal No.7663/20201 titled “Inannllah and Govermment of KP & oth
Bench comprising Mri Kulim Arshad Khan, Chairman and Mrs. Rozina Rehmay

of KP & others ", Service Appeal No. 766012021
No.7661/2021 tirled *Wajahat Hussain versus
“Javedullah versus Government & others ", and
ers”, decided on 15.04,2022 b v Division].
1, Menber Judicial, Khyber Pakhtunkinegy

titled " Rizwan versis Government of KP & others”, Service Appeal
Govermment of KP & others, "Service Appeal No.7662/20201 titled "

Service Tribunal, Peshawar.

1.
2.

3.

“Khyber Pakhtunkhwa, Peshawar
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Government of KhyberPakhtunkhwa through Chief Secretary, .

Civil Secretariat, Peshawar. o ,

Secretary ‘to Government of Khyber Pakhtunkhwa Irrigation

Department, Civil Secretariat, Peshawar.

Chiet Engineer (South), Irrigation Department, Warsak Road,
.......................... (Respondents)

,Pi'esent: ' '

Mr. Amin ur Rehman Yousafzai, Advocate...lFor appellant.
" Mr. Muhammad Riaz Khan Painda Khel,

Assistant Advocate General ............... ....For respondents.
Date of Iistitution................... .18.10.2021
‘Date of Hearing...................... ..14.04.2022

~Date of Decision..................... 15.04.2022

4. Service Appeal No.7662/2021

'Javedullah(Assistélnt Engineer OPS, Irrigation and Hydel Power

Subdivision, Jamrud and Landi Kotal, District Khyber) son of Asad
Malook Khan........ .o (Appellant) . . '

' Versus -
ugh" Chief Secretary,

Civil Secretariat, Peshawar. : S
Secretary. to Government of Khyber
Department, Civil Secretariat, Peshawar.

Chief Engineer (South), Irrigation Department, Warsak Road,

Pakhtunkhwa Irriéation

Khyber Pakhtunkhwa, Peshawar............... . (Respondents)
Present: : _ : -
Mr." Amin ur Rehmarn Yousafzai, Advocate.. For appellant.
Mr. Muhammad Riaz Khan Painda Khel,
Assistant Advocate General........... RO For respondents.
- Date of Institution.................... 18.10.2021
- Date of Hearing........ e +...14.04.2022
- Date of Decision................. 15.04.2022




Service Appeal No.7639/2021 titled “Shahid Alt Khan..v:..Cd;'crmnenl of KP & others", Service Appeal No.7660/2021

VR titled “Rizwan versus Government of KP & others”, Setvice Appeal No.7661/2021 titled “Wajahat Husgain versus ?71’
ot {‘— AN Governmeni of KP & others, “Service Appeal No.7662/20201 titled “Javedillah versus Govermment & others ", and

Service Appeal No.7663/20201 titled * Inamuliah and Government.of KP & others ", decided on 15.04, 2022 by Division -

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozing Rehman, Member Judicial, Khyber LSakhtunkineg
. L " Sewvice Tribunal, Peshenvar. B T
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* Versus

1. Government of _Kll'yberI"akhtunkhwa' tilrough Chief Secretm_y,
Civil Secretariat, Peshawar. . ‘ ’

2. Secretary to Government of Khyber  Pakhtunkhwa Irrigation’
~ Department, Civil Secretariat, Peshawar. :

3. Chief Eugineer (South), Irrigation Depértment, Warsak Road,
Khyber Pakhtunkhwa, Peshawar-.............. ... e (Respondents)

Present:

" *Mr. Amin ur Rehman Yousafzai, Advocate...For appellant.”
". Mr. Muhammad Riaz Khan Painda Khel,

Assistant Advocate General .............. ....For respondents.
Date of Institution................... 18.10.202]
Date of Hearing........ TR 14.04.2022
- Date of Decision....................._. 15.04.2022
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'APPEALS UNDER SECTION .4 OF THE KHYBER
PAKHTUNKHWA  SERVICE ' TRIBUNAL ACT, 1974
. . AGAINST THE DECISION/RECOMMENDATION OF THE
) DEPARTMENTAL PROMOTION COMMITTEE, IN ITS
| -+ MEETING DATED 23.06.2021, REGARDING AGENDA
ITEM NO.IU, ON-THE BASIS OF WHEREOF,. CASE OF
PROMOTION OF THE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFFICERS (BS-17) WAS DEFERRED

CONSOLIDATED JUDGEMENT .

KALIM ARSHAD KHAN CHAIRMAN.  Through  this

single Judgment the ‘instantService Appeal N0.7659/2021 titled .

L ATEESTED
)\

-

2 Nes:  N0.7660/2021 titled “Rizwarn versus Government of KP &
T LY ; ' '
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lGaer - Service -Appeal .No.7661/’2021 “titled . “Wajahat Hussain ve;ei@

' “Shahid Ali Khan vs Government of KP. & others ", Seryic;e Appeal 8%

others”, %
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Service Appedt No. 765972021 mled "Shahid Ali Khan..vs..Government of KP & others ", Scm'tce Appeal Na 766072024
litled "Rizwanversus Gavernment of KP & others”, Service Appeal No, 766172021 mled ‘Wajahat Hussain versus
" Goverminent of KP & others, "Service Appeat No. 7662/2020! titled “Juvedutlah versys Government & others”, und — /

Service Appeal No. 7663720201 titled "Inamullah and Gow vernment of KP & others ", decided on 15.04.2022 hy Drw.mm

Bench comprising Kr., lmhm Arshad Khan, Chairman and Mrs. Rozina Rehman, /,

= Membci Judicial, Khyber Pakhtunking
Service Tubnnal Peshawar. .

Govemment of KP & others, “Service Appeal No.7662/20201 utled

Javcdullah versus Government & others and Selvme Appeal

" No. 7663/20201 titled “Inamullah and Government of KP & others”

arg decided beeal,-l:se‘al,l are similar in. hature. and outcome of the

same decision.

Tacts suuoundlng the appeals are that the appellants were serving
“as Sub- Eng1nee1s n BPS i1 (upg1adecl to BPS-16 on 07.03. 2018)
in - the 1r11gat1on Department that they passed depal‘tmental“
examination Gtade-A & Grade-B and - became ehglble for
promotton to the post of Assmtant Eng1nee1 (BS- 17), as per the
_1uIes in vogue that the 1espondents initiated the cases of the

‘ appellan-ts along with others for promotion and prepared working

" paper, a]ongthh panel of ehglble Graduate Sub engineers, for

".,,cons1de1at10n agalnst 12% quota 1ese1ved for the holdels of BSc

A'Engmeeung Deglee that synopses of the appellants were placed

bef01e the Depattmental Promotmn Comm;ttee (DPQO), in its -
meetmg held on 23, 06 2021, under Agenda Item No. 111, but the
appellants were not recommended for p1 omotion rather the Agenda
Item No. JII was clefen ed on the pretext.to seek gu1dance from the

bstabhshment Department ‘on the followmg

i As per amended service rules of Ir:ﬁ'ggtion Department
| ‘notiﬁea.’ on »25.06.20]2, _ziyélve posts of 'Assistant
Engineer (BS-] 7) coine under 12% share quota of
Graduate'. Sub Engzneers along  with passmo of

'departmem‘al grade B and A exammanon against which



Service Appeal No.7659/2021 titled
fitled “Rizwan versus Gow:mmem of KP & otters", Service Appeal No.7661/2021 tit
Government af KP & others,
Service Appeal No.7663/20201 titled *} llah and Gover
Bench camprising Mr, I\ahm Arshad Khan, Chairman and Mrs, Rozina Rehman,

"Shahid All Khan..vs..Governmeit of KP & olhel.r ", Service Appeal No.7660/2021

ed "Wujahat Hussain versus
"Service Appeat No. 7662/2020/ mled “Javedutlah versus Government & others”: s and

L of KP & others", decided on 15.04.2022 by Division
Membcr Judiclul, Khyber Pakhtunking

Service Tribumal, Peshawar,

24

i,

. Six off icers are wor/ang on regular basis while seven

oﬁ“ cers, ‘zncluded in the panel at serzal No.lto6 & 9 are

workmg as Asszstant Engzneer (BS-1 7) on actmg charoe

basis smce 201 1.

Before 2.5.0(’5.20)2 the . pas._s'ir,z;g | of grade B&A
.examinatien' was not mandatorj) "fqr ﬁroneotion to the |
‘ poet‘ of Assistaet'EnOineer .and ‘the above mentionec?
seveie Graduate Sub Engzneers were appozm‘ed to the |

post of Asszstanf Engmeer (BS-] 7) on actmg charge

| basis in 2011

il.

The departméntal B&A examination is conducted after

- every two years. The last examination was held in 2020

and the next will' be héld in 2022. The officers of panel

" at serial No.] to 6 & 9 (except No.4 B&A passed) have

passed t_heir mand'atory grade B examination and will

appear in the A exammatton in 2022.

3 The DPC in paraglaph 8 of the minutes sought adwce of the

estab}mhment through a separate letter that:

o meeemas s

- e —— .

' a..-As to whether the amended rules not1ﬁed on 25.06. 2017
are apphcable to. the above employees who wele

~ appointed in the year 7011 on acting chai'ge basis or the

present Service Recruitment rules ‘will be applicable in

.the instant case.

: If the present service rules are applicable upon the

officers appointed ofr acting chaige basis then before
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Service Appeal No. 765912024 titled “Shahid Ati .’xhan vs,

-Govermient of KP & others” , Service Appeal No.7660/2021
li/[cq "Rizwan versus Government of KP & others", Se

rvice Appeal No.7661/2021 ll!led ‘Wajahat Hussaln versus
L ! / “Javedullah versus Government & others " , and
Seivice Appeal No. 7663/20201 tired *Inamullah and Governniens of KP & others”, decided on 15.04. 2022 by Division

.. Rozina Rekinan, Member Judicial, Ahyber Pakhtunkineg
Service Tnbzmal Peshawar

,.ehgibllny by the DPC and '1varlab1hty of posts as per service rules;

completmn of mandatory exammatxon of these
ofﬁcels the OfﬁCClS junior to them can be plomoted to

the post of’ A351sta11t Engmeex on regular basis or

otherwise.

t

4. 1t 'was then all the appellants preferred departmental appeals on

.13.07.202»1 to Respondent. No.l against. the decision dated
'23.0,6.2021 of 'the' DPC, vl/hioli accoxdmg to them was not

1esponded W1thm statutory period, compellmg them to ﬁle these

appeals.

. It was mamly mged in the glounds of all the appeals tlmt the

.

appellants had been deprwed of theu right of promotion without
any deficiency; that‘ the department liad no right to keep the

promotion case pending for indeﬁnite period; that the appellants

vwere not tleated in accordance wrth law; that the DPC depalted

from the - nounal course of law, whrch was malaﬁde on their part

that the appellants were defen ed for no plaus1ble reasons.’

.'On receipt of the .appeals and their- admission to full hearing, the

‘respondents were direoted to ﬁle reply/cornments which they did.

. In the 1ephes lt was admltted that the appellants had passed Gr: ade

B&A exammatrons and had also- completed 5 years service for

p101not10n as Assistant Engmee1 subject to con51dermg their

_Page6
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. | .Service Appeat No, 7659)202/ tiled "Shahid At Khan..vs..Governmens of KP & otlters", Service Appeal No.7660/202]
[ ) © titled “Rinwan versus Government of KP &. others”, Service Appeal No. 766 172021 titled "Wajahat Hussain versus
L e |. Government of kP & others, "Service A

ce Appeal No.7662/20201 titfed “Javechliah versus Government & others™, and
- . Service Appeal No. 7663/20201 titled “Inamullah an

d Government of KP & others”, decided on 15, 04.2022 by Division
. . Bench comprlslng Mr. Kalim Arshad Khan,

Chairman and Mrs. Ro=ing Relunan, Member Judicial, Khyber Pakhtunkhwd
Service Tnlnmal Peshawar,

@ o (ie. 6 Nos Sub Engmeels are wmkmg on xegulax basm wlnle 7 Nos

T .Sub Engmeels are workmg on Actmg Charge basis against 12 posts ’
'm _the share’ quota of Gladuate Sub Engmeels which aheady
“éxceeds by one number)

‘We .bave ‘heard learned counsel for the ' appellaxlts and learned
:Assistant Advocate Genera'l fot the respondenta and have also gone
| thi'ough the nabord.z |

. Leas ned couhsel for the appellants reiter ated the facts and grounds

.v,detalled in the appeal and lefeued to above and submltted that the
appellants had a genuine case to be consndeled for promotion and '
they had leg‘itimate expectancy for the same.’ I—le prayed ‘for
acceptanee o'fthe'appeals ' |

10 On the contr ary the leamed Asslstant Advocate General opposed the

al gumcnts advanced by the learned counsel f01 the appellants and

suppm ted the stance taken by the respondents

",'««l wIS

' Q\ - ll Theie is no dispute that the wozkmg paper, for promotion from the

post of Sub Dlvzslonal Ofﬁcels (BPS 16) to the post of Assistant

EnomeeL (BPS 17), was prepar ed on proforma-I, wherem the detalls
.~ of the posts were given. Accordlng to the wor kmg paper six posts

- were shown vacant for rnakmg promotion under 12% Gladuate

quota Along w1th the working paper apanel of Graduate Engineers
iy 'for cons1de1 ation was also annexed on proforma-II (Annexme-J)

“ The ofﬁcels at sertal numbel | to3 5t107,9,12 to 14 were shown

m ,tl,le.panel to.be not ellglble while the appellants names figure at

\’seilal No.g, 10 11, 13 and 15 of the paiel. The panel bears .

. ———a e s i o ae

\h=



<, | Serviee Appéhl N0.7659/2021 titled “Shalitd Ali Khan..vs..Government of KP & uthers ™, Service Appeal No.7660/2021

! .o < Mitled "Rizwan versus Government of KP & athers”, Service Appeal No.7661/2021 titled “Wujohat Hussain versus
- o o Gavernment of K & others, “Service Appeal-No.7662/20201 titled “Javedullah versus Govermment & others”, and
s - - [ Service Appeal Nu.766320201 titled 4 llah and Government of KP & others™, decided on 15.04.2022 by Division
+ | Bench comprising Mr. Kalivi Arshad Khan, Chairman and Mrs. Ro=ina Rehman, Member Judicial, Khyher Pakhtunkin
1. : " Service Tribunal, Peshewar.

~. B . _signature of the Additional Secrétary, Irrigation Depaﬂ:ment, at the
| . ;ﬂd of iist and.the abpel-lants were shown in the working pai:er to Be

- gligiblé for promotion. Similarly, the officer at serial No.4 named

: Eakhtiar ‘was alsoﬂ shown to be éligiblg for promotion. The DPC

held oﬁ .2'3.06.':2'021 récofdecl the-minutc‘as' of the proceéding, which

',.'-'.-h,ave ‘been g[gtailed in thé .preceding. pai:agraphs and sought

- clarification ’.f'rom fhe Establishment Depz'tﬁment. vide letter
NoiSO(Ej/Irr/'4—3/DPC)20.19/V;>[~IX dated 04.10.2021, which was

responded by the.Es';éblislﬁnént Dt'apal“cme'm vide letter No.SOR-
.v-:Vj,(E&AD)ﬁ,-l/Irrig: dated 23.11.2021, instead ’ seeking the
clqriﬁc.ation -from fhe -Se(:'ret'ary‘ Govenﬁnent of I(llybel'.

, Pé.ldnﬁhldlwa, ,I'1Tigfation Depa'xtnient on the following observ'ati(;ns:

. 1. .Why t'he' employees were appomted on’ actiﬁg charge

Basis ux"lder'.APT R.ules, 1989? .
jli. 'Why, thé matter remained linger on for more than ten

years?’

> il For how many times the departmental B&A exams for

these employees in the i-hter\'lening period were arranged
by the Administrative Department’ and whether they
appeared,” availed opportunity of appearing the

examination or- deliberately avoid the opportunity of

SNE . appearing in the subject examination or failed these
' . % .\ ) " M M ' ‘
s examination?
P : '

;,.il‘i'.Addit'iqnal docuinent§ were placed during the pendency of the

. appea-ls,'whereby working paper was prepared for considering one
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' ‘
Service Appeal No.7659/2021 fitled * ‘Shahid Alj Khan,.vs,.Govermuent of KP & athers" . Service Appeal No.7660/2021

titled " Rizean versiis Governmen of KP & others*, Service: Appeal No.7661/2021 titled. * "Wajahat Hussain versus .

Government of KP & others, "Service Appeal No:7662/20201 titled “Javeduliah versus Government & others", and
Service Appeal No.7663/202 201 titted "1, llah and Gover of KP & others ™, decided on 15.04. 2022 by Dn ision]
" Bench compr ising Mr. Kalim Arshad Khan, Chairman and Mrs. Roz

2ina Rehman, Mcmber Judicial, Khyber Pakhiunkined”

Service Tnbuna/ Peshawar.

MJ Bakhtlal (at seual No.4 of the panel for con31de1 ation, wherein

“the names of the appellants also ﬁgured) for ptomotion, who was
dlso deferred w1th the appellants The DPC was stated to be held on

13.01.2022 -and - vide' Notxﬁcauon No.SO(E)/IRRI:/4-

3/DPC/2019/V01IX dated. - 28, 03.2022, Mr' Bakhtiar was

promoted.
13. At this juncture it seems necessauy to obsewe 1ega1dmg the above
. referred advxce sought by the DPC. As regards ﬁlst query, whether
the amended 1ules notified on 25.06. 2012 were apphcable to the

employees who were app01i1teel' in the year 20 1’1 -on acting ch,arge

basis or the present Service Recruitment. rules will be applicable in

the -instant.cas , 1tis observed that the adnnmstlatlve rules cannot

be gwen retr ospectlve effect As 1ega1ds the second quex& whether
the Jl.ll'llOl ofﬁcels could be promoted when the seniors already
apoomted on- actmg chmge basis could not - quahfy either of
' depar tmental B&A exammatlons it is in this 1espect found that the
~ba31c quahﬁcatlon for e11g1b111ty to be cons1de1ed for promotion ;.o

. the post of A351stant Engineer (BPS 17) is passmg of departmental

B&A exammatlons and when the seniors could not get thlough the -

both or any of them, they are not ehgxble and obviously next in the

line: -were to be c01131dered

14 Asto the obse1 vation of the Estabhshment Department -

Why the employees were appointed on actmg charge ba31s
.M& under the Khvbe1 Pakhtunkhwa Civil Servants (Appomtment

Pl omotion and Transfer) Rules 1989‘7

D:\nc.q



. : ' Service Appeal No. 7659/2021 titled "Shahid Al Khan..vs.. Govemmenl of KP & others™, Serwce Appeal No. 7660/2()21 :

- . : titled “Rizwan versus Goverinmen: of KP & others”, Service Appeal No.7661/2021 nlled “Wajahat Hussain versus ﬁ

- N . ‘Government of KP & others, "Service Appeal No. 7662/2020/ titled “Javedullah versus Government & others", und =

. T Service Appeal No.7663/20201 titted *inamuliah and Governisent of KP & others”, decided on 15.04.2022 by Dlvlﬂ‘or :

o ’ Bench comprumg Mr. kal[m Ar:had Khan, Chairman and Mrs. Rozina Rehman, Member Judlclal Khyber Pukhinkhw ,
. Service Tritunal, Peshawar.

,_. (ii)'. Why the matter remained linger on 'for'more than ten years?

| (iif) ‘For how- many times the den‘aﬂmental B&A examinations

fel‘ these ehlnleyees in.tlie iritervening period were arranged

b); _fhé ..Admini.strative Department and whetne;: they

appeared',‘ evailed 'onnortunity of ..appearing n the

'examinati‘on. 0‘1"_delibe1'ately. avoided 'd'le ~opportimity of

appearing in ‘the. eneminatidn or deliberately avoided the

opportunity of appear‘lng in the subj edt examination or failed
th‘ese.examination,

it lS ob;served that no reply-of the Admlmsuatlve Department in

tlns respect is. found placed on the 1ec01d Whereas W1thout

replying 'the queries the Administrative Department promoted one

Bakhtiar, referred to above. -

-

15.There seems: lot of conflict in the working paper and minutes of the
.meeting -of the DPC held on 23.06.2021 and that of the replies
submitted by the 1'e§_pondente. In- the working paper and the minutes

six posts weré shown vacant for filling, of which the DPC was

convened and lengthy exercise of preparation of -working paper,

4

panel of .officers for' consideration ~and.holding of DPC was

undettaken wheleas in the 1epl:es the 1espondents took a U-turn '

- and contended that the posts were not vacant If the posts were not

AR g?;‘::,:m; questxon whlch could not have been answeled by the 1espondents 1
PO ASCAAR

».,\!nl"' Y e
Paelane ™ r':’,. Y
weest their replles or for that matter durmg the course of arguments W
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Bench comprising Mr. Kalim Arshad Khan, Chairman and Mers. Roz.

Service Appeal No.7659/2021 titled “Shahid Ali Khan. vs..Government of KP & others™, Service Appeal No.7660/2021
titled *Rizwwan versus Government of KP & others”, Service Appeal No.7661/2021 titled “Wajahat Hussuin versus
Government of KP & others, "Service Appeal No.7662/20201 tifled “Javedullah versus Government & others ", and
Service.Appeal No.7663/20201 titled “Inamuliah and Government of KP & others", decided on 15.04.2022 by Division]

ina Rehman, Member Judicial, Khyber Pakhtunkhnr
Service Tribunal, Peshawar. :

ﬁhe stance of the respondents in the. ‘1‘ep.1i'es that the Agénda Item
No:III was dropiagd «due to non-availability of vacancies under 12%
quota for ':prqmotion of Gréduate Sub Enéineers to the rank of
‘Assistam Engir.l_e.crs BS-i? (e 0 .Nos.'S'ub Enginéers are-working
on regular basis while 7 Nos. Sub Enginecfs aré-'working on Acting
Clia;ljge basis againét 12 posts in th_é share quota of Graduate Sub
‘Engineers which alread‘yl exceeds .by one number). This stance is in
clg-:"ar negation to th'e working paper, panei list of the officers and
;ninutes of the DPC wherein these 6 .post.s are shown vacant and
‘weré in‘ggnded to- be filled in by promotion. So fzu as contention of
the 1‘esp01‘1dentsi tha't" the seats we'reloccupiéd by the officers on
acting c.ha;‘ge .basis,'.so th'ose' were not vacant, it is observéd in thi;
regzi’rd 'thét, ruleQ of the Khybér Pakhturﬂdlwa Civil Servants
(Appointment, Prémotion aqd Transfer) Rules, 1989. (?he Rules) is
ﬁuit_e cleér and xs reproduced -belo\;v for fécile refel;enée: -

“9. Appointment. on Acting Charge or current Charge Basis. (1)
Where thé appointing authority cansidered it (o be in the public
interest to fill a post reserved under the rules for departmental

. promotion and.the most senior ¢ivil servant belonging (o the cadre
or Service concérned, who' is otherwise eligible for promotion, does
nOL possess the specified length of service the authority may appoint
him to that post on acting charge basis: '

-Provided that no' such appointment shall be made, if the prescribed
length of service is short by more than [three years].

()] Sub rule (2) of rule-9 déleted vide by Notification No. SOR-

' VI(E&AD)1-3/2009/Vol-VIII, dated 22-10-201 1. ,
(3) In the case of a post in Basic Pay Scale 17 and above, reserved
under the rules to be Silled in by initial recruitment, where the
appointing authority is satisfied that no suitable officer drawing pay
in the basic scale in ‘which, the post exists is available in that -
category to fill the poit and it is expedient to Sl the post, it may
appoint to that post on acting charge basis the most senior officer
otherwise eligible for promotion in the organization, cadre or
service, as the case may be, in excess of the promation quota.
(4) Acting.charge appointment shall be made against posts vhich are
likely to fall vacant Jor period of six months or more. Against
vacancies' occurring for less than six months, current charge

oA
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s . " Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs. Government of KP & others”, Service Appeal No. 766042021
o . titted " Riawwan versus Govermment of KP & others”, Service Appeal No.7661/2021 titled *Wajahat Hussain versus
N ) Government of KP & ofhers, "Service Appeal No.7662/20201 titled “Javedullah versus Goavernment & others”. und
) N Service, dppeal No.7663/20201 tited " inamutiah and Government of KP & others ", decided on 15.04.2022 by Division

R Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehunan, Member Judicial, Khyber Pékhiunking
N ' Service Tribunal, Peshawar.- .

. ' appointment may be made according to the orders issued from time
T lotime ' '

(5) Appointment on acting ‘charge basis shall be made on the
recommendations of the Departinental Promotion Commitiee or the
Provincial Selection Board, as the case may be.

(6) Acting charge appointment shall not confer any vested right for
regular promotion to the post held on acting charge basis. "

(Underlining is b.urs) :

16.Sub . rule (2) of ﬂ’lé ‘e'xbo've rule " was del.e.t.edvide Notification
'Nd.SOR-VI(E&AD)]:—3(2009N01;VIII, ~dated | 22-10-2011. The
dei'eted sub-rule is a'150 reproduced as under.: o

“((2) So long as a civil servant holds the acting charge appointment, u civil
- servant junior to him shall not be considered for regular promotion but may be
appointed on acting charge basis to a higher post,)”

17.Before dele.tio.n: of .sgb rule (2) of the rules; a juniof officer to a
| senior éiv.il.se;'vant,s'o l.o.n.g. .as he (the senior) holds the éctihg charge
appbintmeln;, could not be éonsidered for 1‘égular promotion to 'a
hi’gilgf post. ;f he provisions of Rule 9 of the rules though empowers

‘the Appointing Authority to make 'appointmf;nt' of a senior civil

servant on acting charge bésisbui, even after deletion of sub -1'ule (2)
'.o"f the ibid rules, thatl vyill not disentitle a Junior. officer to be

considered for regﬁlar promdtion toa hig.her. -post.;‘
. 18.Rega1td1ng' the écﬁng charge al'apointmel.lt, the august Supi‘eme 'Court
| of chllcistén has a-consistent view that such posts being a stopgap
afran§ement, couldvﬁot be a hlir,d.le for- promoting the deserving
officers .on ilia.e_,‘i'r availability. ,Reliénce in this resiaect 1s placed on
PLC ."2015_ (CS) 151 .titled “Province of Sindh and others

 Versus Ghulam Fareed and others”,
0 "’:\ RS ‘

Conirt'was pleased to hold as under:"

, Wherein the august Supreme
N

o . ) ’ . v e . . gt
12.. At tiines officers possessing requisite experience to qualify

17
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Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP & others", Service Appeal No.7661/2021

Service Appeal No.7663/20201 titled “inamullah and Govermment of
Bench comprising Mr. Kalim Arshad Khan, C

titled " Rizwan versus Government f KP & others ", Service Appeal No.7661/2021 titled “Wajahat Hussaly versus

Government of KP & others, “Service Appeal No.7662/20201 titled “Javedulioh versus Government & others™. and

KP & others™, decided on 135. 04.2022 by Division
halrman and Mrs. Rozina Rehman, Member Judiclal, Khyber Pakhtnnkine
Service Tribinal, Peshawar.

19:

" for-regular appointment may not be ‘available in a department.
However, all such exigencies are taken care of and regulated by
statutory rules. In this respect, Rulé 8-4 of the Sindh Civil Servants
(Appointment, Promofion and Transfer) Rules, 1974, empowers the
Competent Authoriry to appoint a Civil- Servant on acting charge
and current charge basis. It provides that if a post is required 1o be
filled through promotion and the most senior Civil Servant eligible
Jor promotion does not possess the specific length of service,

. appointment of eligible officer may be made on acting charge basis -
after. obtaining” approval of the .appropriaie Departmental

“Promotion Commitree/Selection Board. Sub-Rule (1) of the afore-

referred Rule 8 further provides that appointment on acting charge
basis shall be made for vacancies lasting for more than 6 months
and for vacancies likely to last for less than six months.
Appointment of an officer of a lower scale on higher post on
current charge basis is made as a stop-gap arrangeinent and
should not under any circumsiances, last Jor moré than 6 months.
This acting charge appoeintment can neither be consirued to be an
. appoiniment by -promotion on regular basis for -any purposes
- including seniority, nor it confers any vested right for regulay
appointment.: In other words, appointiment on current charge basiy
1§ purely tempordry in naiure or stop-gap arrangement, which
rentains operative for short duration until regular appointment is
made aguinst the post.. Looking at the scheme of the Sindh Clivil
Servanis Act and Rules framed thereunder, it is crystal clear that
 there is no scope of appointment of a Civil Servant to a higher

" grade on OPS basis excepl resorting to the provisions of Rule 8-A,

© which provides that in exigencies appointment on acting charge

basis can be made, subject to conditions contained in the Rules.”

The augﬁst Supreme Court of Pakistan in another judgment reported

as 2022 SCMR 448 titled “'Bashi;; Ahmed Badini, D&SJ, Dera Allah

JYar and others Versus Hon'ble Chairman and Member of

o
-

Administration Committee and Promotion - Committee of hon'ble
High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad
hoc”and temporary nature, graciously observed that:

“This stopgap arrangement as a temporary measure for a
particular period of time does. not by itself confer any right
on the incumbent for réegular appointment or to hold it Sfor
indefinite period but at the same time if it is found that
incumbent is qualified to . hold the post despite his
appoihtment being in the nature of p(*ecarious tenure, he
would carry the right to be considered for permanent
appointment through the process of selection as the

A \ continuation of ad hoc appointment for considerable

X

S slength of time would create an’impression in the mind of

L “

A

" the employee that he was being really considered to be .

retained on regular basis. The ad hoc appointment by its

472
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| Service Appeat No.7663/20201 titled * fnamullat and Gover of KP & others”,

Service Appzal 'No.' 76592021 tirled “Shahid All Khan..vs.Government of KP & others ", Service Appeal No.7660/202/
fitled “Rizwan versus Government of KP & othe.'s”, Service Appest No,7661/2021 tirled * Wajahat Hussain versus
Government of KP & others, "Service Appeal No.7662/20201 titled "Javedullah versus'Government & others", and

decided on 15,04.2022 by Divisioi

Bench comprixing Mr. Kalim Arshad Khan, Chairman and Mrs. Ro=ina Rehman,

Member Judicial, Khyber Pakhtunkined
Service Tribunal, Peshawar. :

. others' Versus Muhammad Khalid Usmani and ‘others”

2 the Rules provides that an officiatin
. & . o

very nature is transitory which is made for a particular
period, and creates no right in favour of incumbent with
lapse of time and the appointing authority may in his
discretion if necessary, make ad hoc appointments but it is
not open for the authority to disregard the rules relating to
the filling of vacancies on regular basis in the prescribed
" mannei. In the case of Tarig Aziz-ud-Dir and others: (in
re: Human Rights- Cases Nos. '8340,95‘04—6’, 13936-G,
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR _
1301), this Court ‘held that in case where the appointing
authority is satisfied that no suitable officer is available to

" fill the.post and it is expedient to fill the same, it may
appoint to that post on acting charge basis the most senior
officer otherwise eligible Jor promotion in’ the cadre or
service as the case may be. It is the duty and obligation of
. the competent authority to consider the merit of all the -
eligible candidates while putting them in juxtaposition to
isolate -the meiitorious amongst them. Expression 'merit’
includes limitations prescribed under the law. Discretion is
to be exercised according to rational reasons which means

. that; (a) there be finding of primary facts based on good
‘evidence; and (b) decisions about Jacts be made for

" reasons” which serve the purposes of statute in an
intelligible and reasonable manner. Actions which do not
meet " these threshold requirements are considered
arbitrary and misuse of power [Director Food, N.-W.F.P'v.

Messrs Madina Flour and General Mills (Pvt) Ltd. (PLD
2001 8C 1).” ' o

20.Si111i[a1'1‘y, i 2016 SCMR.ZIZS titjed “Secretary to Government of

the Punjab, Communication and Works.DebarUnent, Lahore; and

the august

Supréme Court was pleased to have observed as follows:

"15. -4s is evident from the. tabulation given in the
earlier part of this judgment. we have also noted with
concern that the respondents had served as Executive
Engineers for many vears, two of them for 21 vears each
and the two others for 12 vears each. The concept of
- officiating promotion of a civil seivant in terms of rule 13
o of the Rules is obviously a stopgap arrangement where

posts become available in circumstances specified in Rule
13(i) of the Rules and persons eligible for regular
’?fb;.‘-‘\'_‘_g‘y‘omorion are not available. .This is why Rule ] 3(iii} of

g promotion shall not
confer any right of promotion on regular basis and shall

o~ 14



. . Service dppeal No,7659/2021-titled *Shatid Ali Khan..vs..Government of KP & others ", Service Appeal No,7660/2021
" o titled “Risvan versus Government of KP & others® Service Appeal No.7661/2021 titled “Wajahat Hnssain versis

N '.-,-:- Govermmuent of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Govermment & others "and |
- Service Appeal No.7663/20201 titled “Inamullah and Government of KP & others ", decided on 15.04.2022 by Division
Bench'comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunkin
' Service Tribunal, Peshawar.,

Few
NN

@ be liable to be terminated as soon as a person becomes
available for promotion on regular basis.”

The august Apex Court in paraéraphs 20,21 & 2_2 ruled as under:

+"20. The record produced before us -including the
working paper produced - before the DPC held on
11.08.2008 shows that the sanctioned streigth of XENs in
the appellant- Department ai the relevant time was 151,
out of which 112 were working on regular basis and 47
© on officiating basis. It is also evident that 39 Executive
Engineers' posts were available for regular promotion.
This clearly shows that 39 Executive: Engineers were
working on officiating basis- against regular vacancies.
We have asked the learned Law Officer to justify such a
practice. He has submitted that this modus operandi is
adopted by most Government Departments to ensure tha
corruption and unprofessional conduct is kept under
check. We are afraid the justification canvassed before us
_is not-only unsupported by the law or the rules but also
lends ample support to the observations made in the Jafar
- Ali Akhtar's case reproduced above. Further, keeping
civil' servants on officiating positions Jor such long
periods is- clearly violative of the law and the rules.
Reference in this regard may usefully be made to Sawrwar
Al Khan 'v. Chief Secretary 1o Government of Sindh
(1994 PLC (CS) 411), Punjab Workers' Welfare Board v.
Mehr Din (2007 SCMR 13), Federation of Pakistan v.
Awir - Zaman  Shimvari (2008 SCMR 1138) and

‘Government of Punjab v. Sameena Parveen (2009 SCMR
1), ' : S

21, During hearing of these appeals, we have noted
with.concern that the device of officiating promotion, ad
hoc promotion/appointment or femporary appointmeni
etc. is used by -Government Departments to keep civil ‘"
servants under their influence by hanging the proverbial 1
sword of Damocles over their heads (of pramotion ‘on '
officiating basis' liable 10 reversion). This is a constant
source of insecurity, uncertainty and anxiety for the
concerned civil servants for-motives which. are all too
obvious. Such-practices must be seriously discouraged
and.stopped in the interest of transparency, certainty and
predictability, which are hallmarks of a svstem of'gooc'i
governance. As observed-in Zahid Akhtar v. Govermment
of Purmjab (PLD 1995 SC 530) "a tamed subservient
bureaucracy can neither be helpful to the Government

nor it is- expected to inspire public confidence "in the
administration". ' g B
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- e, " | -Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Govermment of KP & otherx”, Service Appeal No.7660/2021
( litled “Rizwan versus Government of KP & others”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus
A douemmeql of KP & others, “Service Appeal No.7662/20201 titled “Javedullah versus Govermment & others”, and
T . Service Appeal No.7663/20201 tled " Inanuillah and Government of KP & others”, decided on 15.04.2022 by Division
’ Bench comprising Mr. Kalim Arshad Ehan, Chatrman and Mrs. Ro=ina Rehman, Member Judicial, Khyber Pakhtunkine

Service Tribunal, Peshawar.,

’ é 22, This_issue was earlier examined by this Court in
Federation of Pakistan v. Rais Khan (1993 SCMR 609)
and'it was held that "it is common knowledge that in
spite of institution of ad hoc appointments unfortunately

. being deeply entrenched in our service structure and the’
period of ad hoc service in most cases running into
several years like the case of the respondent (8 years' acd
hoc service in BPS-17), ad hoc appointees are’
considered to have hardly any rights as opposed to
regular appointees though both tvpes of employees may
be. entrusted with identical responsibilities cand
discharging similar duties. Ad hoc appointments belong
to the family of "officiating”, "temporary” and. "until
further orders" appointments. In Jafar Ali Akhtar -
Yousafzai v. Islamic Republic of Palistan (PLD 1970
Quetta 115) jt was observed that when continuous
officiation is.not specifically authorized by any law and
the Govermnent/éompetént authority continues to treat
the incumbent of a post as. officiating, it is only to retain
extrq disciplinary powers or for other reasons including
those' of inefficiency and negligence, e.g. failure on the
part of the relevant authorities to make the rules in time,
that the prefix "officiating" is continued to be used with
the appointrient and in some case Jor years together.
“And in’ proper cases, therefore, Courts (at that time
Service Tribunals had not been set up) are competent 1o
decide whether for practical . purposes and for legal
wconsequences  such ap;ioir-ztmenls have permanent
character and, when it is so found, to give legal effect 1o
it." In Pakistan Railways v. Zafarildlah (1997 SCMR

. 1730), this Court observed that, “appointments on

- current or acting charge basis are contemplated under
the instructions as well as the Rules for a short duration
as a stop-gap arrangement in cases where the posts are

to be filled by initial appointments. - Therefore,
confinuance of such appointees for a number of years on
current or acting charge basis is negation of the spirit of

‘instructions and the rules. It is, therefore, desirable that

‘where appointments on current or acting charge basis

.,47'-—‘,1{3_;,!@'} A are. ne’cessgr;y i}jz the Pubh.‘c.interest, such appointments

: PR ' -should not continue indefinitely and every effort should

/1’27 . be made to fill posts through regular appointments in
RGN | . .shortest possible time.”
R » '

pACTEN

By way of the stated valuable judgment referred to above, the
\ '/{Xaﬁqgust.si:ip;eme Court maintained the decision of the Punjab
> f,-!{;:p . . . . .

)';\;'\;(;Q? Service Tribunal, Lahore, whereby the appeals filed by the
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. Service Appeal No. 7659/2021 titled "Shuhid Ali Khan..vs..Government of KP & others ™, Service Appeal No. 766072031

° i . titled "Rizvan versus Govermment of KP & others", Service Appeal No.7661/2021 titled * ‘Wajahat Hussain versus

e Guvernment of KP & others: “Service Appeal No.7662/20201 titled * “Javedullah versus Government & others”, and

N s 1 Service Appeat Na. 7663/20201 sitted " Inamullah and Government of KP.& others", decided on 15.04.2022 by Division

* Bench comprising Mr Kall'm Arshad Ithap, Chairman and Mrs. Rozina Rehman, Membcr Judicial, Khyber Pakhtunkny,
Service Trfbunal Peshevar.

’ . ‘respondent's. we‘re allowed and the order, impugned before the
.Service'Tribuna'l dated 25.98.2008 pass_ed by “the Secretary,'
Comumunication and Worlcs Depaﬁlnent, G'overnment' of the
'Punjab Lahme 1'eve1t1ng them to- their ougmal ranks of
A331stant Engmeels was set aside to theu extent. As a
consequence, all the respo.nden;e were deelhed to have been

-pronloted as Execui:ive Engineers on regular besis with' effect -

fromy the‘ ‘1'espec:tive'dates on which they »\;el'e promoted- 'on

ofﬁciating basis’ Mth all’ consequentlal beneﬁts It was ﬁnthel
held that the COJldltIOn of ‘on ofﬁcxanng ba31s contained in
pr omotion orders of all the respondents shall stand deleted but it

.was a case where thie pelsons plomoted on ofﬁ<:1at1ng basis’

were duly quallﬁed to be 1egula11y promoted against the

-plomotwn posts, thelefore w1sdom is deuved that n a case; like

one in hand where the persons plomoted on actlng charge

basis”. d1d not possess the lequwlte qualification or other

prescribed criteria f01 promotion, shou}d remain ‘on acting
chalge ba51s i.e. that made f01 stopgap auangement il their
, quahfylng for their e11g1b111ty and sultablhty for regular
p101not1on qr till the avallablllty of the suitable- and qualxﬁed
.ofﬁcere ‘The officers promoted * on acting' charge basis’ could

not, unfortuna'tely pass the requisite either grades B&A both

N

'examinati:ons or any of the two grades’ ‘examination, therefore,

the,y"wele not found ellgxble as per theworkin’g paper. And as
G ,

A\ U4 (r
‘/Q\“ o hey were ‘on actmg cha1 ge basis’ for more than a decade the
\v' .
[ ()o .
& S

\‘ \“)
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- . : Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Goversm
- © titled “Riavan versus Government
S . S Government of KP-& others, "

cnt of KP & others ™, Service Appeal No.7660/2021

of KP & others", Service Appeal No.7661/2021 titled “Wajahat Hussain versus

ervice Appeal No.7662/20201 titled “Javedullah versus Government & others”, and

Service Appeal No.7663/20201 titled “Inamullah and Government of KP & others”, decided on 15. 04.2022 by Divisiorn

. * Bench comprising Mr. Kalim Arshad Khan, Chairman and Mes, Rozina Rehunan, Member Judicial, Khyber Pakhtunkine
e . . ’ Service Tribunal, Peshawar.. - . )

" ' departme_nt seems reluctant to fill the vacancies, (occupied by
them ‘on acting charge. basis’) by regular promotion despite

Aa'vai‘lability of suitable'and qualified dfﬁcel's.

21.T.lj1'e honourable High Court of Sindh ina tase reported as 2019
PLC (CS} 1157 titled “Ataullah Khan Chandio versus Federation

of Pakistan througﬁ Secretary Establishment and another” observed

as under:

, : “16. ~ Admittedly, the Petitioner was encadered in Police

' . Service of Pakistan on 19.10.2010 ‘and his seniority
- would be reckoned from that date. We are mindful of

the fact that acting charge promotion is virtually a

.stopgap arrangement, where selection -is made

pending regular promotion of an officer not available

at the relevant time of selection and creates no vested

right for ])i'omotion against the post held.” '

(Underliviing is 'ou}'s) o
22‘.Proéeedi.,n'g ahead; Rule 3.of the rules pertains to method of

b _ appointment. Sub rule (2) of rule 3 -of fhe rules empoweis the
Iy ‘ |

Y

. depqrﬁnemt concerned to lay down the metHod of appointmeﬁt,
: qual'iﬁcations and "other conditions " applicable .to a post jn
consultéti(;n' with the Establ';shmeﬁt. and Admini'stratic‘)n Department
and the i?inancé Department. ;
23. While, Rulé 7 of the rules is regarding appéintmeﬁf by promotion or

_l transfer. Sub rule (3) of rule 7 of the rules states that:

ATHESTED 7 93) porsons possessing . such qualifications and
‘/%-}\JE_ - Julfilling such conditions as laid down for the purpose of

NN 2(;:

LIVE R POTTI P CEEYE (IS

promotion or transfer to a post shall be considered by
the  Departmental Promotion. .Committee or . the
Provincial Selection Board for promotion or transfer, as
,"z:{q\e gase may be.” -

Vw8l R .
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i} \enwv Appeal No.2659/2021 tirled “Shahid Ali Khan..vs..Goveriment of KP & others™. Service Appeal No. 7660!202/

| titled *Rizwan versus, Governmen of KP & others™, Service Appeal No.7661/2021 titled * "Wajahat Hussain versus

G overnment of KP & al/mrs' Servlce Appeal No. 7662/20201 titled “Javedullahversus Governmeni & others ", amd

vermment of KP & others™ dcc:dqd on 15.04.2022 by DIW.\IOI
b‘encl: wmpnsmg Mr Im/lm A:slmd Khan, Chairman an Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhrd

4

Service Tribunad, Peshavar,

‘ ~ Thls means only the persons possessmg the quehﬁcations and
fulﬁlhng such condluons as_laid down for the pmpose of
promonon shall be con31de1 ed for promotion because it does
not ‘leave room for the persons, who do.not possess such
qualiﬁcation an_d fulfilling .‘ such . conditions, "to be also
cons-idered for - such promotion.  Vide A*:Noti.ﬁc‘ation
No.SO(E)IRR/23-5/73  dated 17:02.2011,  the Irrigation

Depaitment of the Khyber Pakhtunkhwa n, consultanon with

the Eslabhshment & Administr ation Department and Finance

Departmeht, iéid ~down, the method of ree-ru.itment

; qualmcatlon and other condmons specmed n co[uhms No.3 to

| 5 of Appendlx (pages 1 to 5) to the above notification, made

appl:cable to the posts n. column No. 2 of the Appenchx ‘At

serial No. 4 of the Appendlx the postof Assmiant Engmeel /Sub

y D1v151onal Ofﬁcel/Assmtant Dlrector (BPS-17) is mentioned.

The quahﬁcatlon for 'appointment is prescribed to be BE/BSc
Degree in C1v1l/Mechamcal Engmeeung from a 1ecogmzed
;Unxvemty Slxty-ﬁve pereent of the posts were to be filled in
through 1mt1al recr ultment Ten percent by promotion on the

basns of seniority cum fitness from amongst the Sub Engineers

who acquired, during service, degree in Civil or Mechanical

* Engineerinig from a recognized University. Five percent by

ATTES e e ,
7% ,,\ promotion, on the basus of seniority cuin ﬁtness from amo'ngs‘i y
u ":“"" ;' ’, “w-nne o the Sub Engmeers who jomed service as deglee holders 11‘1“‘
fgs’un\\,,“ a

C1v1]/Mechanlcal ' Englpeen‘ng‘ - Vide Notification

AL ree———— s H
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Serviee Appeal No.7659/2021 titted “Shahid Al Khan..vs..Governinent of KP & olthers”, Service Appeal No.7660/202)
v . ftledd " Rizwan versus Govermmeny of KP & vihers™, Servicé Appeal No. 766//7071 litled “Wajahat Hussain versie
T Governinent of KP & others, “Service Appeal No.7662420201 titled “Javedullah versus Government & others”™, and
Yot Service Appeal No.7663/20201 thiled * ‘Inamullah and Governmeny of KP & others ", declded on 15.04.2022 hy Divisiorn]
. ‘bcnch cotiprising Mr: Kalim Arshad Khan, Chalrman and My, Rozina Rehman, Member Judicial, Khyber Pakhtlmkhw
S8 .- Service Tribunal, Peshaar,

'. No. SOE/IRRI/23 5/2010-11 dated 25.06 2012, the notification

.of 2011 was amended. The amenclments relevant to these

appeals, aré reproduced as under:

Amendments

In the Appendix, ; |

Agamst seual No 4 in column No.5, for the ex1stmg

entues in clause (b), (c):and (d), the following shall

be respectively substituted, namely:

(b) twelve percent'.by,prorhotion, on the -basis of
semority cum fitness, from amongst the Sub

. Englneexs having deglee In C1v11 Engmeermg or

'Mechanlcal Engmeenng flOl‘l‘l a 1ecogmzed .

Umvelslty and have passed departmental grade B&A

examination with ﬁve years’ service as such.

I\lote:- For t.he pui’pose of :elause (b), a joint seni01'ity
..]lSt of the Sub Engmeels having degree in Civil
, Engmeenng or Mechamcal Engmeenn;g shall be
_ mamtamed and their senior 1ty is to be reckoned ﬁom_

the date of their appointment as Sub Engmeer

-
24.The work.mg paper also contalned the requlrement of the rules and
'fc [TESFID

n view of the sa.me the panel of ofﬁcels was prepared on
L :

uv 1"1\"' . profouna-
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I, which clearly shows that all the appellants were

ehglble and the ofﬁcexs who were allegedly holding acting charge
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-, Government of KP & others, “Service Appeal No.7662/20201 titled “Javedullah vers

Service Appeal No.36592021 titled "Shahid Ali Khan., vs.Government of KP & others™, Service Appeal No.7660/2021
!tled “Rizwan versus Government of KP & others", Service Appeal No.766172021 titled "Wajahat Hussuin versus

4 sus Government & others”, and

Service Appeal No.7663/20201 titled *} flah and Gover of KP & others", decided on 15.04.2022 by Division

8ench comprising Mr. Kalim Arshad Khan, Chairmen and Mrs, Rozing Rehman, Membér. Judicial, Khyber Pakhtunkine,

Service Tribunal, Peshawar. *

of Athe posts; were not eligible. Neither any deficiency of any of the

‘apﬁellantspould be pointed out in' the replies nor"argued before us
ratl‘ier in paragraph 6 of thg replies, the eligibility and fitness of the
appellant? wag admitted in :une,quivoca! ter‘ms.‘ ‘The only reason
which was stated iﬁ the replies, the non-availabilitypf the . posts
because the 'vac‘;mt p'os.ts, detailed in the woridng paper and in thﬁ:
minutes of the DPé, wéi'e Qcéﬁpied by ~the ineligible officers on
acti;ig charge basis sihc-e. 2011 in I:Jttel‘ violation of the rules and the

method laid down by the department concerned. - -

- 25.In a recent judg_mént reported as 2022 SCMR 448 titled “,Bashi'r_

)1]7/11ed Bc;dzfni,‘D&SJ, Dera Allah Yar and others Versus Hon'ble

Chairman " and Member of Administration Committee and
’ .. [N

Promotion Comr}.tittee.of hon'ble High Court of Balochistan and

others”, the august Supreme Court of Pakistan has held as under-
13, Aeccording to Section 8 of the Civil Servants Act,
1973, for proper administration of a service, cadre or post,
the appointing &uthority is required to make out & seniority
list of the members, but no vested Yight is conferred to a -
particular seniority in such service, cadre or post. The
letter of the law Jurther elucidates that seniority in a post,

service.or cadre to which a civil servant is appointed shall

take effect from the date of regular appointment to thar
post, whereas Section 9 is germa

ane fo the promotion which
prescribes that a civil Servanl possessing such minimum

qualifications as may be prescribed shall be eligible Jor
promotion . to q higher post under the rules for
departmental promotion in the service or cadre to which
he belongs. However, if it is q Selection Post then
promotion-shall. be granted on the basis of selection on
merit_and if the post is Non- Selection” Post then on the
basis of seniority-cum-fitness. A quick look and preview of
Rule 8-B of the Civil Servants (Appointment, Promotion
and Transfer) Rules, 1973 (11973 Rules') shows that an

" Acting C'harge,Appointment can be made against the posts
which are likely to

Jall vacant for a period of six months or

13

PaceZ 1




Service Appeal No.7659/2021 titled “Skahid Ali Khan,.vs..Government of KP & others”. Service Appeal No.7660/2021
" titled " Riowan versns Goverament of KP & others”, Service Appeal No.7661/2021 litled “Wajahat Hussain versus
Government of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others™, und
Service Appeal No.7663/20201 titled “Inamullah and Government of KP &-others ", decided on 15.04.2022 by Divisios
Bench camprising Mr. Kalin: drshad Khan, Chairinan and Mrs. Rozina Rehman, Member Judiciul, Khyber Pakhtunkiny
' ' " Service Tribunad, Peshawar. :

more  which appointment. can be made on the |
recommendations bf Departmental Promotion Committee
. or the Selection Board, The acting charge appointment
" does not amount to an appointment 'by promotion on
regular basis for any purpose including seniority and also
does not confer any vested right for regular promotion to
the post held on acting charge basis. Uneer. Rule | 8, the
‘method of making Ad-hoc’ Appointments is available with
the procedire that if any post is required.to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointing authority shall forward a requisition
to the Commission mmmediately. However, in exceptional
 cases ‘ad-hoc appointment may be made for a period of six
‘monthis.or less with prior clearance of the Commission as
- provided in Rule 19 wherein if the appointing authority
considers it to be in public interest to Jill a post falling
within the purview of Commission urgently pending
nomination of a candidate, it may proceed to fill it on ad-
hoc basis for a period of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made under Section 8 are similar to that of
Civil Servants Act, 1973. Here also in Section 8, it is
clarified that the seniority in the post, .s.‘el.'vi:ce or cadre to
which a civil servant is promoted shall take effect from the
date of regular appointment to that post and the criteria
Jor promotion is also laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, 1973. So far as ad-hoc and temporary
appointments are concerned, Rules ] 6 to 18 of Balochistan
Civil Servants (Appointment, - Promotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled through Commission, the Administrative
Se‘crfetary. of the Department-shall forward requisition in
the prescribed form to the Commission, however, when an
Administrative’ Department considers it to be in public
interest to Sl in a post falling within the purview of
Commission urgently, it may, pending nomination of a
candidate by the Commission, with prior approval of the
competent authority, proceed to Sl such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with the rider that appointment on acting
charge basis shall neither amount to' a promotion on
regular basis for any purpose including seniority, nor shall
it confer any vested right for regular promotion to the post
 held on acting charge basis.” :
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Service Appeal No.7659/2077 titled “Shahid Ali Khan..vs..Government of KP & others”, ) Service Appeal No. 766()/202{
titted " Rizvwan versus Government of KP & others”, Service dppeal No.7661/2021 ul/ud ‘Wajahat Hussuin versus
Government of KP & others, "Service Appeal No.7662/20201 titled “Jevedullah versus Government & others”, dnd
Service Appeal No.7663/20201 titled “Inaniullah and Gover. mnent of KP & others”, decided on 15.04.2022 by Dlvmon
Bench comprising Mr. Kalim drshod Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiw,

Service Tribunal, Péshavwar, )

27.Before partmg with the Judgment we .deemed

meetmo of the DPC deferring the Agenda 1te1n-III per

"26.Last but not the least, it seems qu-ite astonishing that, while negating

tlwlr own stance that there was no vacancy elvailable so that the
'appellant's- cotllcl be promotéd, ’;helresponde'nts,. vide Notification
No.SO(E)HRM:/4-3@PC/2019N ol-IX dated 28.(55.2022 'promoted
Engr. Balditiar; (only one of the ehglble) Graduate Sub-
Eng1nee1/A331stant Engmeel BS-17 (ACB means actmg charge
basm), to the post of’ Asmstant Engmeer (BS 17) on regular bas1s
ThlS action of the 1eopondents not only speaks volumes about theu
lnalaﬁcle but also p1 oves the stance taken by the appellants that they

were bemg chs,criminated and were not being dealt with equally or

‘in ac,cordaﬁce with law.
!

3 adchebs 2 possible question and that is whether the minutes of the

tammg to

proniotion, whel eby the appellants were, in a way, ‘ignored from

promouon on the pretext dlscussed hereinabove, could be termed as

hml 01deL enablmg the appellants to- file appeal befme this

: Tubunal In this respect we will 1efe1 and de11ve wxsdom from the

Juclgn'lent of the august Supreme Court of Pakistan reported as PLD

11991 SC. 226-.ti’tled “Dr Sabir Zameer Siddiqui versus Mian Abdul

Malik and 4 others”. It was found by the honoutable Supreme Court
that:

“S. There is no requzrement of law provided anywhere as
to how a final' order s to be passed.in a departmental

proceeding. In__the present case, not only the
.Lpresentattve of the competent authority considered the

R r,,co mnents offered in_the Htgh Court 1o _be the final

it appr0pr1ate to

’éO
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Service dppeal No.7639/2021 titled *Shahid Ali Khan..vs,.Goverment of KP & others", Service Appeal No.7660/2021} #fg//
¥ o tisled “Rizwan versus Government of KP & others™, Service Appeal No.7661/2021 titled “Wajahat Hussain versis
‘ S P Government of KP & others, “Service Appeal No.7662/20201 titled " Jervedullah versus Govermmeni & others . ({Nlrf
" . Service Appeal No.7663720201 titled " Inamuitah and Govermnent of KP & others", decided on 15.04.2022 by Division
< B . Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Ro=ina Reliman, Member Judicial, Khyher Pakhtunkhw

. Service Tribunal, Peshevar.

. . order _but the High Court itself acted _on__such

‘ . representation_thereby inducing the appellant to_seek
further relief in_accordance with law. The appellant
could, in the circumstances, approach the Service
Tribunal for the relief " o

(Underlining is ours)

28.We also 1‘1‘3fer4 to the jL.;dgr.laent"of the hOl‘l(.)L.ll“able: Hiéh Court of
Sindh repoﬁed as 2000 PLC CS 206 't'itle.d “Mian Muhammad
Mohsin Raza .versus Miss Riffat S/aielch First Senior Cfvil Judge and
others”, Whel*eirl the. honourai)le‘ High'Cohﬁ of Sindh; while dealing
with the te‘rm ‘ﬁﬁal order’ observe;d as under:

“It, would not be out of place to mention that appeals

before the Service Tribunal dre provided by section 4 of

' , the Sindh Service Tribunals Act, 1973,_'agai'nst any "final
g order". The term "order" cannot be given any restricteil
c’qhnotaa’on and as held in Muhammad Anis Qureshi v.

Secretary Ministry of Conununication 1986 PLC (C.S.)

664, the word "order" as used in section 4 of the Service

Tribunals Act, 1973, is used in_a wider sense to include

any communication which adversely affects. a civil
. ”l . -

( Underliniﬁg Is ours):

4
e
X

For '_the fore‘goihg reasons, we hold that the minutes of the
. Imeeting of the DPC dated 23.06.202 1, ‘defei'ring.the Agenda item
No.III re_lathig to promiotion wo#ﬂd an.lount to depriving/ignoring
the appella‘r.lts frém promotion and is thus a communication
adversely affect‘i:ng.them, 'ther,efo‘r.e, it 'Wo'uld: be considered a

“final order’ within the meaning of section 4.of the Khyber

Pakﬁtunldawg Service Tribunal Act, 1974,

L N T

awt ‘ .
o 29.In the given circumstances, we allow these appeals and dir

]

o : I eti
respondents to consider the appellants for promotion against \the’ %



: Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Governmént of KP & others”, Service Appeal No.7660/2021
: 'J ) titled “Rizian versus Government of KP & others”, Servige Appeal No.7661/2021 !ulcd ‘Wajahat Hussain versus -9 3
B et Government.of KP & others, "Service Appeal No.7662/207 201 titled “Javedullak versus Government & others”, and’
B . Service Appeat No.7663/20201 titled “inamullah and Goveriunent of KP & vthers ™, decided on 15.04.2022 by DIVISlon
’ ' Bench compri; vmg Mr. Kalim Arshad Khan, Chairiman and Mrs. Rozina Rehman, Member Judicial, Khyber Pukhtunkine ’L
» Service Tribunal, Peshawar.

@ vacant posts. The DPC shall be held at the earliest possible, but not

later than a month of receipt this judgment. Copies of this judgment
be placed on all the connected appeal files. Consign.
30.Prenounced in open Court at Peshawar and given under our

hands and the seal of the T tjibiinal on this 15" day of April, 2022.

" KALIM ARSHAD KHAN
Chairman

- (Approved for Reporting)

Certified 1o be turc COpF

. 7
PANSSER .
}‘c,hyl)l‘?\ i ]‘ U‘ni i!\-Vf“
ISP
NIV Al Vsl sl |
LE Y
. i’@!}t}n\l‘ggﬂ . @"!H
\A
{
!
‘‘‘‘ FEER LA RIS
Lol oo s

fizeae b Melvecy ars



:,”‘.‘_.

—

5%,
,‘

AR Lf s NSHIE OF 55135:1331
! 032 AT 1400 HOURS UNDER THE CHAIRMAN
Qﬂl9'07-(2) ART

to fill in the vacant posts of different categories in the Irrlgatiotn‘
O f the Departmenta
t on regular and acting charge basls, a meeting ©O
Departmen

ip of Secretary
tion Committee held on 19.07.2022 under the chairmanship

Promotion N

Imigation. The following attended the meeting:

Muhammad Ayaz, Secretary Irrigation

In chair
; Member
Engr: Ghulam Ishaq Khan, C.E (North) Irrigation
s _ Secretary/Member
Mr, Muhammad Nawaz, Additional Secretary ‘
Irrigation Department, _ Member
4. Mr, Sultan Wazr, Section Officer (Reg-V), em
Establishment Department,
5. Mr. Niamat Khan, Section Officer (SR-111), Member
Finance Department,
2. The following agenda items were discussed in the meeting: -
i Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).
li.  Promotion of Graduate Sub Engineers to the post of Assistant
. Engineer/Sub Divisional Officer (8s-17).
ill. . Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)
(Reglonal office Cadre).
3.

After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Oepartment presented the agenda Items,

Agenda Item No, 1

Pror.notion of Diploma Holder Sub Engineer to ¢
Engineer/Sub Divisional

4'

etary informed the forum that three (03) No. posts of
Asslstant. Engineers/Sub Divisional Officers (BS-17) are lying vacant In the Department
which are required to pe filled i

Engineer in Civil, Mechanical, Electrical or Ay
Departmental Grade

i, Mr. Khawar Nadeem,
“' MI’. Hab‘b‘uf'

Rehman,
~i*  Mr. Daud Khap

ot e+

. X



i .

“The Additlonal'Secre,tary informed the forum that four (04 Nc;.) é‘i-'cadte/project
¢ of Assistant Engineers/Sub Divisional Officers (8S-17) are lying vacant due to posting of

regular $DOs which are required to be filled in under ryle 09(4) of the Appointment, Promotion
and Transfer Rules, 1989,
. The committee after detailed discussion and examine the service record and synopsis
of the officials included In the panel, The offidals at Sr. No. 06 and 07 ie.
muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12,1988 to 31.12.2021 and from 01,01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basls.

fe Mr. Qudratullah.
" il.  Mr. Magsood Ali.
" jit. Mr. Muhammad Iqbal
- v. Mr. Muhammad Yaqoob

Agenda Item No. XI

Promation of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17),

8, The committee was apprised that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such., The Representative of Establishment Department raised observation

 that Five (05) No. Acting Charge Sub Engineers are already working agalnst the post of SDOs

and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salarles against the Project
Posts. The committee examined the case of the officersfofficlals included in the panel at Sr.
No. 1 to 3,5%07,9,12,14,15 and 16, who have not passed the Departmental examination(s).

9 The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the Instant appeal, impugned decision/recommendations of
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
Wegal ang unlawful in which promotion of the appellants was deferred. The aggrieved official
fled an appeal in Service Tribunal and the Service Tribunal In its judgment dated 15.04.2022

3low the appeals/prayers and directed the respondents as under: -

;? consider the appellants for promotion against the vacant posts. The DPC shall

held at the earliest possible, but not later than a month of recelpt this

j”dgMentv -
e
10, The Depa rtment refer the case of appellants alongwith judgment 0

- tiny
. lderatlon_of the scru
rvIc?. Tribunal dated 15.04,2022 to the Law Department for cons o s on

pellants for

4 4



9.

* ‘

11
dated 15 .04.2022 In Service Appeals fillcd by appellants, the committee unanimously

recommended the following (05) ellgible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer {8S-17) who have passed Departmental
Grade BBA examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

[, Mr. Inamullah,

ift.  Mr, Shahid Ali Khan,
ili. Mr Rizwan.

iv.  Mr. Javedullah Khan,
v,  Mr. Wajabat Hussain.

Agenda Item No, ITX

Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)
{(Reglonal office Cadre).

1, The forum was informed that one (01) No. regular post of Superintendent

(BS-17) Is lying vacant which Is required to be filled in by promotion on the basis of

- senlority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with

N

© o Alter examining all the relevant record and judgment of Service Tribunal \S‘J

at least five-year service as such. The committee was further apprised that three (03) -

No. ex-cadre/project Post of Superintendent are lying vacant in the Department which
are required to be filled In on appointment on acting charge basis.

13, After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant

* (BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular

basis and deferred the case of acting charge Superintendents.

The meeting ended with vote of thanks from and to the chalr.

ry Iingation!

h inﬁk \

Additional Secretary
Irrigation Department
(Member/Secretary)

I

Section Officer (R-V) Sectlon Officer (SR-111)
stablishment Department Finance Department
(Member) (Member)

P et -4
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AUTHORITY LETTER

., Secretary, Irrigation Department do hereby authorize M(.' Roz Amin, Superintendent
Litigation Section, Irrigation Department to file Para-wise Comments and make statement <
before the Khyber Pakhtunkhwa Service Tribunal, Peshawar in connection with in Service
Appeal No. 881/2023 filed by Farhan Alam Vs Government of Khyber Pakhtunkhwa
through Chief Secretary & others._

- /

' ARY,
IRRIGATION DEPARTMENT.



