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Datc of Ilearing............covuvennn. 07.08.2023
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JUDGEMENT

FAREEHA PAUL, MEMBER (E): Through this single judgment, we

intend to disposc ol instant appeal as well as connected Service Appeal No.
7280/2021 titled “Muhammad Ikram Khan Versus Provincial Police Officer,
Khyber Pakbtunkhwa, Peshawar & others” and (ii) Service Ap;;eal Né.
7543/2021, titled “Abdullah Versus Provincial Police Officer, Khyber
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Pakhtunkhwa, Peshawar and others”  as in all the appeals common questions

of law and facts arc involved.

2. The service appeal in hand has been instituted under Scction 4 of the
Khyber Pakhtunkhwa Service Tribunal Act, 1974 against the notification dated
28.04.2021 of respondent No. 1 to the extent of amendment in Appendix
against serial No. 2 in column 5, for clause (A) and to the extent of “Note”
whereby the KP Police Department (Information Technology Wing) Service
Rules, 2014 had been amended thereby maintaining joint seniority list of the
Assistant Programmers, Assistant LAN  Administrators and Computer
Operators (13S-16) for the purpose of promotion against which departmental
appeal of the appellant had not been responded within the statutory period of
ninety days. It has been prayed that on acceptance of this appeal, the impugned
| notification dated 28.04.2021 of respondent No. 1 to the extent of Amendment
in Appendix against Serial No. 2 in Column 5, for Clause (A) and to the extent
of adding “Notc” whereby the KP Police Department (Information Technology
Wing) Scrvice Rules 2014, had been amended thereby maintaining joint
seniority list of the Assistant Programmers, Assistant LAN Administrators and
Computer Operators (BPS-16) for the purpose of promotion might be declared
illegal and unlawful, and be struck down and expunged from the KP Police

Department (Information Technology Wing) Service Rules 2014 from the date

of its i1ssuance.

3. Brief facts of the case, as given in the memorandum of appeal, are that

the appellant  was appointed as Assistant Programmer/Assistant LAN
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Administrator (BPS-16) vide notification dated 10.05.2018, pursuant to the
recommendations of the Khyber Pakhtunkhwa Public Service Commission.
There were only three incumbents in the KP Police Department who werce
serving as Assistant Programmer/Assistant LAN Administrator (BPS-16) and
| 1h§ appellant was at the top of the scniority list. Vide notification dated
28.04.2021 of respondent No. 1, amendments were made in Appendix against
serial No. 2 in Column 5, for Clause (a) and “Note” was also added whereby
the KP l.Po]icc Department (Information Technology Wing) Service Rules
2014, v;fere amended thereby maintaining joint seniority list of the Assistant
Programmers, Assistant LAN Administrators and Computer Opcrators (BPS-
16) for the purpose of promotion. The appellant preferred departmental appeal
against the notification dated 28.04.2021 which was not responded within the

statutory period of nincty days; hence the present appeal.

4. Respondents were put on notice who submitted written replies/
comments on the appeal. We heard the learned counsel for the appellant, the
learned Deputy District Attorney for the official respondents as well as
counsel for private respondents No. 6 & 7 and perused the case file with

connected documents in detail.

5. I.carned counsel for the appellant, after presenting the case in detail,
argued that the impugned amendments were illegal and void ab-initio. He
further argued that the impugned amendments had adversely affected the
accrucd rights of the appcllant, as he was by now on the second position of

seniority list while subsequent to maintaining joint seniority list, his seniority
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would be affected adversely .as he would losc his senioriiy position. Ie further
argued that through thc impugned amendments, the Computer Operators had
been included with the appellant in seniority list, despite the facts that both the
posts were of distinct nature and of different cadres. He further argued that the
requisite qualification for both the posts was also not the same, as for
Computer Operator minimum qualification was second class Bachclor Degree
with onc ycar l)ipioma in I'l' whilc %= minimum qualification for the post of
Assistant Programmers/Assistant LAN Administrators was sccond class
Master Degree in Computer Science or four years Bachelor Degree in
Information Technology or Computer Science or equivalent qualification.
According to him the impugned amendments were in violation of the Section
20 io 24 of the General Clauses Act 1897. He requested that the appeal might

be accepted as prayed for.

6. lcarncd Députy District Attorney and learned counsel for private
respondents No. 6 & 7, while rebutting the arguments of learned counsel for
the appellant, argued that the Provincial Police Officer empowered by Section
140 of the Khyber Pakhtunkhwa Police Act, 2017 (KP Act No. 1T of 2017)
made amendment in the Khyber Pakhtunkhwa Police Department (Information
Technology Wing) and in the light of sub rule 2 of Rule 3 of the Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules,
])989 and also in the light of reccommendation of SSRC and with the approval
of Government amended the 2014 Service Rules in the best interest of all the
Informati(m Technology staff members of the Khyber Pakhtunkhwa Police.

They contended that according to those rules, the respondents issucd joint
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seniority list for the cadres of Computer Operators, Assistant Programmers and
Assistant ILAN Administrators. ‘They further argued that the private
respondents No. 6 & 7 were senior to the éppcllant as per their initial regular
appoint-mcnt, therefore, they were entitled for promotion to the next higher

scale. ‘They requested that the appeal might be dismissed.

7. T'hc appellant has impugned the amendment in service rules issued vide
notification dated 28.04.2021 on the grounds that the cadre of Computer
Operators is different from that of Assistant Programmers/Assistant ILAN
Administrators and hence no joint seniority list of these positions could be
maintained. Pcrusal of impugned notification indicates that the posts of
Computer Operators as well as Assistant Programmers/Assistant LAN
Administrators  arc in BS-16. As far as qualification for both posts is
concerned, the notification provides as follows:-

Assistant .I’rr)granmwr/Assis"tant LAN | Compd@ Operator (BPS-16) h
Administrator (BPS-16) '

) Second Class Bachelor’s Degree in

~

At least Second Class Master Degree in
Computer Science/Information  Technology Computer Science/Information
or four years Bachelor Degree in Technology (BCS/BIT' 4 years), from a
Information  lechnology or Computer recognized University, or

Science or equivalent qualification from a |ii) Second Class Bachelor’s Degree from a
| recognized university " recognized university with one year
Diploma in  Information Technology
Jrom a Recognized Board in Technical
Fducation with two years exp;rience as

Computer Operator.
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The above mentioned comparison of the positions indicales that the
qualification for both scts of posts is the same except Sr. No. (ii) for Computer

Opcrators.

8. There is no sccond opinion on the fact that prescribing qualification for a
specific post in any provincial government organization is thé sole domain of
the Provincial Government. The Provincial Government is fully empowered to
prescribe service rules and amend them in such a way that the rights of its
employees arc fully protected on one hand and they are given fair opportunity
of carcer progression also. In the case under reference here, it has been found
that all the positions arc in BS-16 and related to computer, and henee clubbed
together. It is further noted that it is not just the Provincial Police in which such
step has been taken, rather the same practice has already been adopted by
various departments in the Civil Secretariat of the Provincial Govérnment, and
specially the Iistablishment Department, which is a regulatory department in

all the service matters of employees of provincial government.

9. In view of the above discussion, the appeal in hand as well as connected
appeals, being devoid of merits, are dismissed. Costs shall follow the event.

Consign.

10.  Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal on this 07" day of August, 2023.

%

(FARKEHA I’A/UL) (RASHIDA BANO)
Member (19) Member (J)

*lazle Subhan, P.S*
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07" Aug. 2023 01. Mr. Mir Zaman Safi, Advocate for the appellant

present. Mr. Asif Masood Al District Attorney

Shah, Deputy

for the respondents present. Arguments heard and record

peruscd.

02. Vide our detailed judgment consisting of 06 pages,
ssed. Costs

the appeal in hand being devoid of merits, is dismi

shall follow the event. Consign.

10.  Pronounced in open court in Peshawar and given under

J seal of the Tribunal on ihis 07" day of August,

(FAREXHA P/ UL) (RASHIDA BANO)
Mecmber (E) Member (J)

*ogzle Subhan, I. S*

our hands an

2023.




