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th 1. Learned counsel for the appellant present. Mr. Eazal Shah26'" May, 2023
• ''f

Mohmand, Additional Advocate General for the respondents
•'7. .

present.
■

2. Learned counsel for the appellant relies on earlier judgment

of this Tribunal passed on 09.06.2021 in Service Appeal No.

1132/2019 author by Mr. Attiq Ur, Rehman ,Wazir the then

Member (Executive) and the co-author Mr. -Salah Ud Din,

learned Member (Judicial), therefore, we direct that let this

matter be placed before the bench of which Mr. Salah Ud Din,
..-S...

Member (Judicial) is a member. Adjourned. To come up for

arguments on 16.08.2023 before D.B. P.P givenfo the parties.

/(Fareeha^Raul) 
Member (E)

(Kalim Arshad Khan) 
Chairman%*Kaleem Ullah*

Appellant alongwith his counsel present. Mr. Fazal16.08.2023 1.

Shah Mohmand learned Additional Advocate General for the

respondents present.

Due to summer vacations D.B is not available, therefore,•2.

case is adjourned. To come up for arguments on 12.12.2023 

before D.B. P.P given to parties. ^

(Rasl I' 
Member (J)

,;Bano)

•KalecniUllair

r'



Appellant present in person.30.01.2023

Muhammad Adeel Butt learned Additional Advocate

General alongwith Waheed Ullah Junior Clerk for

respondents present.

Written reply on behalf of respondents submitted 

which is placed on file. To come up for rejoinder/arguments

on 22.03.2023 before D.B.

(FareefiaTaul) 
Member (E)

yima Rehman) 
Member (J)

c

Learned counsel for appellant present.

Mr. Fazal Shah Mohmand, Additional Advocate General for

22.03.2023

respondents present.

Learned Member Judicial (Mrs. Rozina Rehman) is on leave,

therefore, case is adjourned to 26.05.2023 for, arguments before

D.B. Parcha Peshi given to the parties.

(Muhammad Akbar Khan) 
Member (E)



i

Is,Counsel for the appellant present.07.12.20221,

Preliminary arguments heard. Record perused.

Points raised need consideration. Instant

appeal is admitted for regular hearing subject to all

legal objections. The appellant is directed to deposit

security and process fee within 10 days. Thereafter,

notice be issued to respondents for submission of
0^’

written reply/comments. To come up for written

reply/comments on 18.01.2023 before S.B.Appellant Deposit

2023 Lawyers are on strike. Mr. Muhammad Adeel Butt, AddI

Advocate General for the respondents present.

Reply/comments on behalf of the respondents not

submitted. Learned AAG requested for time to contact the

respondents. Granted. To come up repty/comments on

30.01.2023 before the S.B. Office is directed to notify the next

date on the notice board as well as website of the Tribunal.

(FAREEHA PALL) 
Member(E)
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FORM OF ORDER SHEET 0
Court of

1551/2022Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

'Fhc appeal of Mr. Ghaznfar AH resubmitted today 

by Mr. Taimur Ali Khan Advocate. Jt. is fixed for 

preliminary hearing before Single Bench at Peshawar 

on Notices be issued to appellant and his counsel

for the date fixed.

31/10/20221

By the ®rder of Chairman

RJ^STRTOtt-"

Learned counsel for the appellant present and07.11.2022

the ground to furtherrequested for adjournment on 

prepare the brief Adjourned. To come up for preliminary

hearing before the S.B on 07.12.2022.0

(Mian Muhammad) 
Member (E)
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) The appeal of Mr. Ghaznfar Ali DG Commerce Education Peshawar received today i.e, on 

21.10.2022 is incomplete on the following score which is returned to the counsel for the 

appellant for completion and resubmission within 15 days.

1- Check list is not attached with the appeal. '
2- Appeal has not been flagged/marked with annexures marks.
3- Annexures of the appeal may be attested.
4- Annexure-E of the appeal is illegible which may be replaced by legible/better one.
5- Six. more copies/sets of the appeal along with annexures i.e. complete in all respect 

may also be submitted with the appeal. •

No. /S.T.

di.,_2 /D 72022

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr.Taimur AM Khan Adv. Pesh.

5
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¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWARi

%SERVICE APPEAL NO. / STI /2022
0 0

Ghazanfar Ali Govt, of KP etcV/S

INDEX

S.No. Documents Annexure P. No.
01 Memo of appeal

Affidavit02 0^
f)6Copy of notification dated 07.10.2021 A

03 Copy of notification dated 02.02.2018 B
Copies of departmental appeal and 

letter dated 29.0^.2022
04 C&D

Copies of judgment dated 09.06.2021 

and notification dated 05.07.2022
tor/^05 E&F

7fVakalat Nama06

APPELLANT

THROUGH:

(TAIML^a/LI KHAN) 

ADVOCATE HIGH COURT

Cell No. 03339390916
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWARiV

(SS\- 72022 „SERVICE APPEAL NO.

1^7/
TilMr. Ghaznfar Ali, (PMS, BS-20)

DG, Commerce Education & Management Science, 
Khyber Pakhtunkhwa, Peshawar.

7Lp^'^i7>Zz.""..

(APPELLANT)

VERSUS

1. The Government of Khyber Palchtunkhwa through Chief Secretary, 
Peshawar.

2. The Chief Secretary, Khyber Palchtunlchwa, Civil secretariat Peshawar.

3. The Secretary, Establishment Department, IChyber Pakhtunldiwa, Civil 
secretariat Peshawar.

4. The Secretary, Finance Departnient, Khyber Palchtunkhwa, Civil 
secretariat Peshawar. ^

(RESPONDENTS)

APPEAL UNDER SECTIOl^ 4 OF THE KHYBER 

PAKHTUNKHWA SERVICETIBUNALS ACT, 1974 AGAINST 

THE IMPUGNED ACTION OF RESPONDENTS OF NON
PAYMENT/STOPPAGE OF EXECUTIVE ALLOWANCE 

^ DURING OSD PERIOD FROM 07.10.2021 TO 04.03.2022 AND 

AGAINST THE CONDITION 5 OF THE FINANCE 

DEPARTMENT NOTIFICATION DATED 02.02.2018, 
WHEREIN IT MENTIONED THAT “EXECUTIVE 

ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS 

AND AGAINST NOT TAKING ACTION ON THE 

DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN 

THE STIPULATED PERIOD OF NINETY DAYS.

' 1

PRAYER: '
THAT ON THE ACCEPTANCE OF THIS APPEAL, THE 

CONDITION N0.5 OF THE FINANCE DEPARTMENT



V

NOTIFICATION DATED 02.02.2018 LE “EXECUTIVE 

ALLOWANCE WILL NOT BE ADMISSIBLE TO OSD POSTS” 

MAY KINDLY BE DECLARED NULL AND VOID AND 

RESPONDENTS MAY BE DIRECTED TO MAKE PAYMENT 

TO THE APPELLANT OF UN-PAID EXECUTIVE 

ALLOWANCE FOR THE PERIOD WHERE THE APPELLANT 

REMAINED OSD FROM 07.10.2021 TO 04.03.2022. ANY 

OTHER REMEDY WHICH THIS AUGUST TRIBUNAL 

DEEMS FIT AND APPROPRIATE THAT MAY ALSO BE 

AWARDED IN FAVOUR OF APPELLANT.

\V

I^SPECTFULLY SHEWTH:
FACTS:

1. That the appellant is presently serving as (PMS, BS-20) DG, 
Commerce Education & Management Science, Khyber Palchtunkhwa, 
Peshawar and is performing his duty with devotion and honesty, 
whatsoever assign to him. , .

2. That Respondent No.2 passed a notification dated 07.10;2021, 
whereby the appellant was transferred from MD Small Industries 

Board, Khyber Pakhtunkhwa to report to Establishment Department 
: and remained there as OSD from 07.10.2021 to 04.03.2022 and 

executive allowance was deducted from the salary of the appellant 
during OSD period from 07.10.2021 to 04.03.2022. (Copy of order 

dated 07.10.2021 is attached as Annexure-A)

3. That the appellant as initial Basic pay was entitled to draw Executive 

allowance at the rate of Rs. 103 63 5/- per month, but he was kept 
deprived of executive allowance during OSD period from 07.10.2021 

to 04.03.2022 in the light of condition 5 of the finance department 
notification dated 02.02.20218, wherein it is mention that executive 

allowance will not be admissible to OSD post which is ultra vires to 

the second proviso section 10 of Civil Servant Act 1973. (Copy of 

notification dated 02.02.2018 is attached as Annexure-B)

4. That being aggrieved form the impugned action of the respondents of 

non-payment of executive allowance during OSD period from 

07.10.2021 to 04.03.2022, the appellant filed departmental appeal on 

05.07.2022 to respondent No.2 which was forwarded to, respondent 
No.4 for further necessary action through letter dated 29.07.2022, but 
no action has taken on the departmental appeal within the statutory



period of ninety days. It is pertinent to mention here that the appellant 
inadvertently mentioned two durations of OSD periods i.e from 

08.02.2019 to 13.06.201,9 and from 07.10,2021 to 04.03.2022 in^his 

departmental appeal, but he has granted executive allowance fordhe 

OSD period from 08.02.2019 to 13.06.2019, while the executive 

allowance of the OSD period from 07.10.2021 to 04.03.2022 was not 
paid the appellant. (Copies of departmental appeal and letter dated 

29.09',2022 are attached as Annexure-C*&D)

iV

5. That now the appellant has no other remedy except to file the instant 
appeal in this Honorable. Tribunal for redressal of his grievance on the 

following grounds amongst others.

GROUNDS:
A) That non-payment of executive allowance for the OSD period from 

07.10.2021 to 04.03.2022 to appellant and condition 5 of notification 

02.02.2018 are against the law, rules, facts and material on record, 
therefore not tenable.

B) That transfer and posting is the prerogative of the competent authority 

and posting of the appellant as OSD was not made on the choice and 

willingness of the appellant, but the competent authority has posted 

him as OSD, therefore the appellant should not be punished to deprive 

him from executive allowance during OSD period from 07.10.2021 to 

04.03.2022 for no fault on his part.

C) That OSD post against which salary of the appellant being drawn is 

not the service/cadre post of the appellant as no where OSD post is 

included in the category of posts mentioned in the schedule of post 
appended to the KP Provincial Civil Service (Secretariat Group) Rules 

1997, hence the appellant entitle to executive allowance during OSD 

period from 07.10.2021 to 04.03.2022.

D) That the posting of an officer as OSD is merely a temporary 

aiTangement and the officer under the rules is full time Government 
Servant and cannot perform duties other than his actual cadre/post, 
therefore, the appellant cannot be deprived from executive allowance 

merely on the basis of OSD.



E)'That condition 5 of the notification dated 02.02.2018 is ultra vires of 

the second proviso of section 10 of the Civil Servant Act 1973 and 

condition 5 of the notification dated 02.02.2018 was also declared as
I

null and void by this Honorable Tribunal in its judgment .dated 

09.06.2021 rendered in Service Appeal No.1132/2019 title 

Muhammad Arshad VS Government of Khyber Pakhtunkhwa, 
therefore, there remain no ground to deprive the appellant from his 

legal right of executive allowance for the period he remained OSD 

from 07.10.2021 to 04.03.2022 on the basis of condition 5 of the 

notification dated 02.02.2018.

F) That similar nature Service Appeal No.1132/2019 title Muhammad 

Arshad VS Government of Khyber Pakhtunkhwa has been allowed by 

this Honorable Tribunal on 09.06.2021 and in the compliance of 

judgment dated 09.06.2021, executive allowance was allowed to 

Muhammad Arshad for the period he remained OSD vide notification 

dated 05.07.2022 and the appellant being similarly placed person is 

also entitled the same relief under the rule of consistency. (Copies of 

judgment dated 09,06.2021 and notification dated 05,07.2022 are 

attached as Annexure-E*&F) !

G) That the appellant is legally entitled for executive allowance for the 

OSD period from 07.10.2021 to 04.03.2022 and depriving him from 

his legal right of executive allowance for the said period is against the 

norms of justice and fair play.

H) That the appellant seeks permission of this Honourable Tribunal to 

advance others grounds and proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLA 

Ghazanfar A
THROUGH:

(TAIMUR AMTCHAN) 

ADVOCATE HIGH COURT 

PESHAWAR



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR/

y

SERVICE APPEAL NO. /2022

Ghazanfar Ali V/S Govt, of KP etc

AFFIDAVIT

I,-Ghaznfar Ali, (PMS, BS-20) DG, Commerce Education & Management 
Science, Khyber Pakhtunkhwa, Peshawar (Appellant) do hereby affirm and 

declare that the contents of this service appeal are true and correct and 

nothing has been concealed from this august Court.

DEPONE

Ghazanfar Ali 
(APPELLANT)

■]

/
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GoVERNIWENT OF 

Khyber pAKHTUNKHWA
Department

Dated Peshawar 6c fober 07, 2021

S.?; '
'

r'/^.Vv A

notification
-1/2021, The Government of Khyber Pakhlunkhwa is pleased 

. . to order posting/ transfer of the following officers 
- immediate effect-

in the best public interest, with

SR.# NAME OF THE 
OFFICER

FROM

t- 1. Mr. Gha^anfarAIi 
(PMS BS-20)

Report to Cstciblishment 
Department fo*- further

__________ _________ ________  _____  posting.__________________
2. j SyedZafar Ali Shah ' Awaiting posting '^ in I Mana^ng C ^ c ■ i. Small 

I (PMS BS-19) Establishment Department ’ industries n^ -.-'lopment
I ^ , Board, Khyber 5;.'iiunfchwa.

in his own pa'/ scale, vice 
Sr. No. 1

Managing Director, Sm.all 
industries Development 
Board, Khyber Pakhtunkhwa

CHIEF SECRETARY
government OF KHYBER PAKHT!I ''-MWA

EMDST. no. & DATE EVEN.
(' jy foniyarded to the;-

1. ) 1 .ncipal SeotelaB/ to pSS"”*

1 OocX "SoIT'°, k““
F- iucation Department.

r General Khyber Khyber PT '
waging Director, R^Xb^Pairhlunkhwa,
':tor General. Informat/on & P-Hs Knyoe

-) to Chief Secretary. Khyber
0 Chief Secretary, f cor^etary (Estt)/ Special Secrotn
!o Secretary (^^ttySpec ^ ^

, ^ A- t;stt)/AS (HRD)/ ,
d°ACSO Cypher Administration Dep^eot.

2. Pr/1

.hwa.
0.
C. .

i'^VPA to 
■Iment. 
estate

'V

S. )-

:’--r/DD(lT) an
■'/fs concerned. u^u/ar

per, Govt. Printing Press Peshawar.
1 i.. ■
v. iUAH--

(ZMf-HAtv
SECTIQ^ O^JCER ('

PH: #091-9210 '

•-

)

rO^•iDAn r-i-

CamScanner
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" GOVKIINMKNT OF KITYBKDl l•AKl^■^)NK^!^V.^
^'INANCKDGFARTMRirf 

(HKGULATIONWINC;)

*1

’1%

Osled Peahnsvnr U)o 02/f/,>/2Q1B

rvinTlPICATiON
fj^^(SQSR-Mlfl-7f2016-17-.

pleaS' 
as per Pay
of Establishment and Adininlstration Deparlment as per rates menlioned agamsl each in 

following table with Immediate effect 

Pay Scale
9 m

The Government of Khyfjer Pakhlunkhv/a nas User,

ed to sanction Executive Allowance to ihe tune of 1 5 initial Basin Pn/ pai month 
Scale 2017 lo PAS, PCS and PMS officers woikiny against sch-’dufed posts

iho
Initial Basic ^ Rale of Executive 

* Allowance Per Month 
Rs l’ia.030/-

Sff Pay
RsJS.720/- iOR "TaS/PCS/PMS officers In BS-^ 

FAS/PCSIPMS otfic^ In BS-20 Rs.1.03.635/.

Rrie.iiiT/-”"
Rs.69.090/- 1
Rs.5^G/''f02.

■03rnPAS/PCS/P^ officers in BPS-19
^04;------^s7PCS/PMS Offlcerr. in BS^S^

PAS/PCS/PMy*officers In BS-17

2. C«rice^"of other cadros working against scheduled, posts

above allowance. scheduled post and are in receipt of

5. Executive Allowance will not be admissible to OSD posts

leave reserve posts.

Rs.57.525y-Rs.38.350/-
Rs.45.550/-Rs.30.370/-

05.

1.
net entitled to theare

V 3. PAS

SECRETARY TO GOVERNMENT 
OF KHYBER PAKHTUNKHWA 

finance DEPARTMENT

PWnST: NO & DATE EVEN,

3’ principal Secretary to Governor. Khyber PaKhtunkhv;a
4 The Senior Member Board of Revenue.
5 The Additional Chief Secretary FATA.
8 The Additional Chief Secretary P&D Department.
7 The Secretary KP-Public Seivlce Commission. Peshawar, 
s'. AU the Administrative Secretaries to GovL of Khybet Pakhlunkhv^a
9. All ihe Divisional Commissioners In Khyber Pakhlunkhwa.
10. All the Deputy Commissioners In Khyber Pakhturikhwa.
11. All the Otslflcl Account Officers in Khyber Pakhlunknwa.
12. Director, FMIU Finance Department.
13. PSO lo Chief Secretary, Khyber Pakhtunkhwa. Peshawar
14. Budget OtfIcer-IV, Finance Oeparlmenl.
13. The PS to Secretary Finance Dopadmeni.
16. The PS to Special Secretary Rnanca Department ____ ^
17. The PA to AddUlonat Secretary (Regulationsl, Finance Drfpartf^ni. 
1B. MsslerFUe.

e
o

SECTION OFFICER (SR.U)

section (^'frcer ,sr•lasler Fife

I

• t '•tr*



To

Th© Qh®1 Secrelary- 
E^lablishnmnt Dapaumern,
Kbybar Pakhtunkhwa

V , ,,

GgANT QF EXECUUVE ALLOWANCESubject:. 
Dear Sir,

Services T'^bvinat vjcie Seiv'-ceH i.5 submiUeci lhal Kbyber Pakhtunkhwa 
■Appeal No 1.132/201$ (Muhomoiad Aishad'vS Cpte! Secratary. PaKPEunkh.vaj oas
■declared non admissibilily of Executive Allowance dunng OSDship as discnminalory anu 
wolative ot Civil Servants Act 1973. anq the Tribunal granted admissibility of Executive

I

Allowance against all OSD posts. The Tribunal ruled that

such Aliowaace(s) for ins posting 
one hmd mid part of condmn Wo 5 of the

“Dephwftg a civil se/va/il from 
as OSD fs highly discrimmiory on ' 
htohficatio/i." ExacufWa Ailowance will not tie admissible to OSO posts is fo 
rplal wb/afwn of second section of Secfioti W of the Act ibid .. the ppmon o 
the impugned IVofrtefidn (oj/m effect that a/fowance wiJ no oe
admmiPIe to OSD posts is declafed as null and void "

It is clear Irom the above menSioned text of the judgment of the Tribunal mat
■ ■ 10 all vvpc

2.
the judgment is not the appellant specific, rather it is general in nature appitcabto

posted as OSD..yorepver. the Government has withdP'awn appeal against this judgment 
from me ^Mpremt Court, so U has attained finoiity.
are

ii
3. . Ih the light of the above, it is requestad that tho undersigned may c.tease be
granted executive allowance for a period of 10 months (in two parts) when he was bL, me 

record whereof is available with SO(E-1) as per detail given below,-

From 8tb Feb 2019 to 13th iufte 2019, 
From 7m Qct 2021 lo 4m March 2022.

1.
2.

[PMS.eS*2,0, 
Direclof General,. 

Commerce Education 
& yansgemem Sciences,

C.C:
Officer (E-l). GovT of Khyber PaKhlunkhvva. Estabiishment DepaitrnemSection

>1

(GH.AZANFAR All) 
pyS,BS-20.

iH
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Government OF 

Khyber Pakhtunkhwa 

Establishment Department

NO. so (E-I)E&AD/5-198/2l 
Dated Peshawar, the July 29, 202;c.

To

The Secretary to Government of Khyber Pakhtunkhwa,
Finance Department.

SUBJECT: REQUEST FOR EXECUTIVE ALLOWANCE DURING OSD 
PERIOD. ^ --- ---------

Dear Sir,
lam directed to refer to the subject noted and to enclose herewith 

copies, of applications received from the following officers for grant of Executive 

Allowance of their OSD period, on the analogy of' Mr. Muhammad Arshad 

(PCS SG BS-20), for further necessary action:-
Sr Name of officer & designation OSD Period
No. From To

1. Mn Barkatullah Khan (PMS BS-20), 
Special Secretary, E&SE Department

19.04.2019 09.01.2020
01.10.2021 03.06.2021

Mr. GhazanfarAli (PMS BS-20),
DG, Ccmmerce Education & Management 
Science, Khyber Pakhtunkhwa. _____
Mr. Muhammad Rehman (PMS BS-19)
Director, PDMA
Mr. Maqbool Hussain (PMS BS-18),
PS, Industries Department

08.02.2019 13.0^.2019
07.10.2021 04.03.2022

3. 19.01.2021 08.06.2021
06.10.2021 10.02.2022

4. 18.04.2022 23.06.2022

uTsTaithfully,
I

Ends: As above: 
(Applications of 04-offic6rs^

(ZIA-UU)+iXq) I 
SECTIONUeFprcER (ESTT.!) 

PtiSffjE # 091-9210529
Endst. No. & date even.

Copy of above is forwarded to the following for information:-

1. Mr. Barkatullah Khan (PMS BS-20), Special Secretary, E&SE 
Department. ;

2. Mr. Ghazanfar All (PMS BS-20), DG, Commerce Ebucation 
Management Science, Khyber Pakhtunkhwa. :

3. Mr. Muhammad Rehman (PMS BS-19) Director. PDMA.
4. Mr. Maqbool Hussain (PMS BS-18). DS.Indus'friS'Department.

&
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to
i .

niieal No. ........or2n) t)
' '•«'•• I/..icfApP

li'lor-l., ‘ 'Pi
^ ....................... ’

..................... ■■

W"-'
lawiir__

,dpML under SECTinN.^ nr tiii- ........ ''«n"nlc„„.

Sci^ /'y'''‘''.■.::l;r"
><. ■■U3(L

%j
I.'^RRsus f <

I Tl,c I'mviiioial Cnvcmnioiii 
piiklULinkliwo,,Peshawar.

-, Tilt’ Chief Secretary. Khybm- Pakl 
r The Secretory Establish,ticn,

Pcsiuiwar.
4 The Secretory, finance Departmem.

liirn lyi, 

Hunkl,
Chit-f

'^a-Pesh 4-iavvar,
Kliybcr

;';^_''>»nkhwa.Pesh

Scn.„« AC, 1973 (1^,:,,,,.- PnR.^unZlwrNrx^rn'r^^,".
Illegal, void ab-initio, imiv b-* cvmmn/^/i r ’ therefore.
Rtspondcnls may l,c directed to make payraenTto the An'Snr'f""*^ "n 
tocetivc Allcvance for the period fro„riLl 20!; tlilp SS,!

Rfspectfully shevveth that;.

tejif flic rnsi.

f The Government of IChyber PakhUiiikhwa, Establishment Depanment has 

->. -"-y^iy li’c pos’.ing/Ji-ansfer of the appellant from Director lAdniii. A
Provincial Services Acaoomy, Khybor I’nklitmikhi'a 

4ff Depaftnienl vide nolino:aion No. SOtB-IVIutADd-P-*'!^

I3.I l,20iS {Annex-5T
' appellant has relinquished the charge of liic fomier po^t on

19.11.2018 (PN) in th>:

2- The

*^•11-2018 (FN) and submitted an'ival report on

■®fahlishrj,gj^^ Department (Aiuicx-tl).
appellant ns per Lost Pay Ccrlillcatc (I.PO !>>'

^^'^ices AcadciTij' was entitled to draw Fxeculiw n ^

^8815/. per month tAnnex-IIJ). H^Tf^ST^y)

3. ihd Piwiiicinl

tm
iLifTCrfMINKn . • KiiTn**#' ^nuiinih»n*a 

.sVi‘v/f<j Ti’llMmtU 
■ iVolumtif jj _-r-- *•***’
f- .Ll



BETTER COPY lO

BEFORE THE KHYBER PAKHTUIMKHWA SERVICES TRIBUNAL

PESHAWAR./
Service Appeal No. 1132 of 2019

' Mohamma_d Arshad, Additional Secretary^ Inter-ProvinciaL Coordination 
Department at Mian Rashid Hussain Shaheed Memorial Black, Civil Secretariat. 
Peshawar Cantonment Appellant

VERSUS
1. The Provincial Government through Chief Secretary, Pakhtunkhwa,

Peshawar. '
2. The Chief Secretary, Khybef Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department; Khyber Pakhtunkhwa 

Peshawar.
4. The 

Peshawar
Secretary, Finance Department, Khyber Pakhtunkhwa

Respondents.

APPEAL UNDER SECITON-4 OF THE KHYBER
IRIBUNAL, ACT, 1974 (KHYBER PAKHTUNKHWA ACT NO, 1 OF 1974> AGAINST
IHE NON-PAYMENT/STOPPAGE OF EXECUTIVE ALLOWANCE FROM 19.11.2018
IP 19.03.2019, CONSTRAINED IN THE MONTHLY SALARY STATEMENTS
UbCEIVIBER, 2018. JANUARY. FEBRUARY, APRIL. 2019 AND PAY PREPARED ON
THE BASI OF FINANCE DEPARTMENT NOTIFICAIOTN DATED Q2.02.2Q1R

PAKHTUNKWHA SERVICES

FOR

Prayer: ‘ The part of the condition No. 5 of the Fiance Department notification 
dated 02.03.2018 i.e. "Executive Allowance will not be admissible in OSD posts", 
being ultra-vires of second provision to section 10 of the Civil Servants Act, 1973 

(Khyber Pakhtunkhwa Act No. XVII of 1973), therefore, illegal, void ab-initio, may 

be expunged from the notification and the Respondent may be directed to.make 

payment to the Appellant of un-paid Executive Allowance for the period from
19.11.2018 to 19.03.2019.

Respectfully Sheweth that:-

Facts of the Case
1. The Government of Khyber Pakhtunkhwa, Establishment Department has 

ordered the posting/transfer of the appellant from Director (Admn. 
Finance).

&
Provincial Services Academy, Khyber Pakhtunkhwa to 

Establishment Department vide notification No. SO(E-I)/E&DA/1-12018 

dated 13.11.2018 (Annex-1).
The appellant has relinquished the charge of the former post on 19.11.2018 
(FN) and submitted arrival report on 19.11.2018 (FN) in the (FN in the 

Establishment Departmental (Annex-ll).
3. The appellant as per Last Pay Certificate (LPC) issued by the Provincial 

Services Academy was entitled to draw, Executive Allowance at the rate of 
Rs. 88815/-per month (Annex-411)

2.
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"■ (Reliant) ■

VERSjlg

provincial Governrnent through Chief Secretary Education
n.and threeothers. ••

(Rfis^ndents)•• -I-
• f

t-iUHAMMAD AR5HAD 
Appellant In Person

MR. RIAZ AHMAD PAINDAKHEIL ' 
Assistant Advocate General For Respondents

MEMBER (3) 
MEMBER (E)

, MR.SALAH-UD-DIN 
MR. ATIQ UI^HFIAN WAZIR

MIGMENT: :
are that theMr^TTO UR REHMAN WAZIR: - Brief facts of the case

rtment for almost five
appellant while posted as OSD In Establishment Oepa

in light of Finance 

allowance to
was kept deprived of the executive allowance 

’Apartment Mctification coated 02-02-2018, which bars execut
of the notification in a

OSD said clauseP'^sts. The appellant challenged the 

'*P=*oental appeal dated 15-05-2019, which ^vas proc«= 

Department for necessary action, but .he 3PP

edsrrdfo'vrarbe'IW

rised ofnot appeiiantwas

JTCSTEP

7 'ill
2^'
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1/ within the stipulated time period, 

with -prayers that part of 

l^jotlficatlon dated 02-02-2018 i.e." 

to OSD posts", being ultra-vires of

lienee ihg 

conditionappeii'
Appellant pijrf thg. ;:
^ of the FI

'^'^otive allowance viiif not bg
id nance

rtmeot ^\JpeP^ n
Vj*®cond proviso to'secti,dnils5 on 10 of 

of 1973),

Pootifationandthe

Sewant Act, 1973(Khyber Pakhtunkh 

illegal, void ab-inItIo, may be expunged from th

i^3 Act No xvin

dents may be directed to make payment to the 

g^fscutive allowance for the period from 19-11-2018 to 19’03-20I9. '
appellant of un-pafdfespof^

Written reply/comments were submitted by respondents.

p3 While challenging vires of Finance Department Notificab'on dated 02- 

Pro se argued the case and contended that this Tribunal 

got jurisdiction to entertain the appeal of the appellant and referred to the 

judgment of Supreme Court of Pakistan reported in 1991 SCMR 10^1, which 

allows a civil servant to file appeal before the Service Tribunal, IF aistatutory

rule or a notification adversely affects the terms and conditions of a dvil

■ the said
i

the fact 

of terms

ai^s

servant. Tlie appellant contended that since part of condition No S.o
. I 3 i

notification adversely affect pay/allowances of the appellantj and
, —•-j. . : •

i^nnot be denied that pay/allowance does come

3od conditions of service, therefore, this Tribunal ha^ got jurisdi f

ch condition of

f
under the definitipr

“tertain the instant appeal. The appellant further added that su 

impugned notihcation Is in total contravention to second proviso

of the basic law, mega'.

an executive, 

encii othcf#

of the Qvii Servant Act, 1973, which is ultra-vires 

' ab-initio. The appellant further argued that vvhe

■ ^^^'^otificatlon and clause of an Act are In contradietton to 

ided thv-itthe 

been drawn

OSD
l^lons tjf the^}i,ct would prevail. The appellant cont 

against which salary of the appalla"t has b
IS not 11“.,

'^ttfsted
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I
■ jgfvics/csdre post of the appellant, as no^f/here OSD post Is included in the 

categon' of posts mentioned in the Scheduie of posts oppended to the Khyber 

pakhtunkhwa, Provincial Civli Service (Secretariat Group) Ruies, 1997, hence he nA/
js entitled to receive the executive allowance in view of Section-10 of the Act 

ibid. On the question of limitation, the appellant accentuated that his appeal is 

otherwise well in time but he also referred to judgments of Supreme Court of

s
I

^Pakistan in 2006 PLC (CS) 1124 and 1995 PLC (CS) 1026, wherein it has been 

held that pay and allowances being continuous cause of action are not hit by 

limitation. The appellant prayed that In view the mentioned fp(^, part of 

condition No. , 5 of the Finance Department Notification dated’02-(j2-2018 I.e.
’ j

executive allowance wlH not be admissible to OSD post, being ultra-vires of 

second’ proviso to Section 10 of the Civil Servant Act, 1973, therefore , illegal, 

void ab-lnido, may be expunged from the notification and the respondents may 
iecfto^ake payment of un-pald executive ailov;ance to the appellant 

foTthe period from 19-11-2018 to 19-03-2019.

be dlre{

behalf of officialLearned Assistant Advocate General appeared on 

respondents contended that tlie appellant has challenged vires of a notification

he preferred departmental appeal on 05;09- 

That the officer was never posted outside the

04.

issued on 02-02-2018, whereas

2019, which is barred by time.

rather posting of an officer asas OSD is merely a ^temporary
I

not applicable In
cadre post,

ment and second proviso to Section 10 of the Act is

General further added that th| appellant
arrange

his case. Learned Assistant Advocate

If" 'i
of the competent authority,

t.!

is the domain and discretionthat policy making

ISTED

/ KXAMtNnn 
K»»yht!r< I'nkIttiikhWiI 

Scrvictt Tribuntil . 
I'VNhimnr

.
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; cannot be challenged. Reliance was placed on CA No

. ^^ssistant-Advocate General prayed that the

fiierit may be dismissed.

■ ^27^^020. Learned 

Instant appeal being devoid of

t-\
: J n/Arguments heard and record perused.

THfe question of jurisdiction Is taken 

appellant is seeking entitlepie'nt to the 

that allowance of 

terms and condition of servic 

of worthy Supreme Court of Pakistan 

clear. The r^evoUTportion of the same is

05.
/1

I*

06i
n up first for Icons rderation. The . i

I
executive allowance and It is well settled 

any type Is covered by the term pay, which come under
I

e of a Civil servant, regarding which, the Judgment

reported as 1991 SCMR 1041 Is very

reproduced as under:

" From the above-cited caseSf it is evident that it has been consistently held 
interalta th/^ court that a dvll servant if is aggrieved by a final order, whether 

oHglnal Or, appellate, passed by a departmental authority in respect of his terms and

conditions, his remedy, if any. Is by waypfan appeal before the Service Jribunal even 

case Involves vires of a pardcular Service Rule or a Nomcation or the 

queshon, whether an accused civil servant can claim the right to be represented by a 

counsel before the inquiry officer. We are inclined to hold that if a statutory rule or 

notificahbn adversely affects the terms and.conditions of a civil servant, the same can

where the
I

be treated as an order In terms of sub-section (t) ofSecdon 4 of the Act in order to 

file an appeal before Service Tribunal,

07. Furthermore, this Tribunal has already entertained and decided a 

Service Appeal No. 868/2019 announced by a larger bench of this Tribunal on 

H-01-20^, where the appellant had challenged vires of Service Rules, 

adversely affecting terms and conditions of his service and which was 

supported by judgments of Supreme Court of Pakistan in 1991 SCMR 10^1, 

PLD 2004 SC 317, 2002 PLC (CS) 94, 2012 PI.C (CS)1211, 2018 PLG.(CS) 40,

^i> . )
I •

\ ■

I
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2019 PLC (CS)995 and PLD 1980 SC 153 

vested with the jurisdiction
• We are thus sure that thls Trib

'to entertain the instant appeai.
unai is

1 .

/

:?Now the question08.
of limitation is taken AUp for discussion. The 

general that departmental appeal
contention of the learned assistant advocate 

of the appellant is barred by time, does

in quesfe^ was^-general in nature and not specific for the appellant, 

of cpnditibh No.

0- /
not hold any force, as the notification

When part
5 of the said notification started adversely affecting 

P y/ ^ owances of the appellant,..he preferred departmental appeal,:which was 

well within time. Moreover, the question relating to pay and allowances being 

i-ecurring cause, of action, therefore, fresh cause of action accrues to a ’
a civil

of each month. It is thus'held that ,the 

the Instant service appeal of the appellant are

I
servant on receipt of salary 

departmentSirappeal as well as

fmhin time.

09. Now the moot question as to whether the appellant is enUtled to 

executive allowance, while serving against OSD post, is taken up for 

discussion. In order to appreciate the controverey

receive

properly. It'would .be 

advantageous to reproduce the second proviso of Section 10 of Civil Servant

Act, 1973, which is as under:
5
■
I

Provided further thah where a civil servant is required to servelln a '^ost outside

his service or cadre^ his terms and conditions of service as to his pay shall not be less 

favorable than those to which he would have been entitled if he \had not been so 

required to serve".
1I» i

\
I I10, Placed on record is a, notification dated 26-06-1997 shoWing eleven

-'-j. ■ * ■

categories of posts in BPS-19. pertaining to, the service/cadre the appellant, 

but the post of OSD is nowhere mentioned in the schedule of posts. Schedule- 

11 of PMS Rules, 2007 as mentioned by respondents in their comments was

A'ttested

1

Krtvl,

iinvur

!
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I ’ ftct Ipat OSD id a temporarv arrangement and the officer did not 

* . gny duty, therefore, he Is not enliUsd to weeutt/e aiWce, f.

ceived for the reason that had such contention being true, then s^e 

vvould npfe* been found entitled to other alliances airees-/ 

:Xis pay. Since It was not the choice and willingness, of the aopeilant

iifi
pel*"’'"

1I ■ ►I
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sted as OSD, therefore, he cannot be legally deprived of the ps'/s^er.t 

In these circumstances, the impugned part of cond^sen
«;\^b5 P
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OSD P05I-S

the executive
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''Executive allowance will n 
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Also checked, which contains categories of posts \n&:==%ul no 

mention of the post of OSD. it is thus clear that upon the order of 

tne competent authority, the appellant was required to serve on a 

post outside his service or order, therefore in light of second 

proviso of the Act ibid, the appellant is within his right to claim 

the payment of executive allowance, as he would have been 

entitled to payment of the same, had he been posted on a post
within his service or cadre. Contention of the learned Assistant 
Advocate General to the effect that OSD is a temporary 
arrangement and the officer did not actually perform any duty,
there, he is not entitled to executive allowance, is misconceived for 

the reason that had such contention being true, then the appellant 
would not have been found entitled to other allowances already 

included in his pay. Since it was not the choice and willingness of 

the appellant to be posted as OSD, therefore, he cannot be legally 

deprived of the payment of executive allowance, 

circumstances, the impugned part of condition No. 5 to the effect 

that executive allowance will not e admissible to OSD posts being in 

derogation of second proviso to section 10 of the Civil Servant Act, 
1973 IS liable to be struck down, particularly for the reason that the 

Act is having overriding effect on any executive order/notification. 

It is further clarified that salary of the appellant contains basic pay, 
qualification pay and almost ten allowances including the executive 

allowance and depriving a civil servant corm such allowance(s) on is 

posting as OSD is highly discriminatory on the one hand and part of 

the condition No. 5 of the notification i.e. "Executive allowance will 
not be admissible to OSD posts" is in total violation of the second 

proviso of Section 10 of the Act Ibid.

In these

11. in view of the foregoing discussion, the instant appeal is 

allowed and the portion of the Impugned notification to the 

that executive allowance
effect



■ A V'

17
4

■?P 57
: "!r.

f

will not be admissible to OSD posts Is declared as null and void. The appellantf
is held entitled to payment of the executive allowance for the period fro 

11-2018 to 19-03-2019 with all

• I

m 19-

consequential benefits If any. No orders as to-

costs. File be consigned to record room.

^announged;
09.06.2021 ■'

•t

(SAUH-UD-DIN) 
MEMBER (JUDICIAL)

(ATTQ UR REHMAN WAZIR) 
MEMBER (EXECUTIVE)
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GO^nERNMENT OF KHVBER PAKiiTUNKHWA 

FINANCE BEPARTMENT 
(REGOtATION WING)

Dated Pesliawar the 5* July, 2022

si. .'.I Im Ii rpHl
'■T !■

t^v
l-

'.Jr i-:t:
ijenTTFirATtON

NO j50rSR-yl^/P^'>^-|/RT«^lIti¥fe Altowgnc&tMittiammad

pf judgmeitt of Sffvices Tribeiial Khyb«f Pakfoacdth 
166/22 in service ^p«l No-102/19 c*se titled Mr. Mohammsd Achai v/s Oovt. of KUylier 
PsBjtunkhwa and upon deeision of Piovidcial Cdiinet in its meetir-S held oit 13-06-2022. Iht 
Govemmenl of Kbyber Pakhtimkhwa has been pleased to allow Executive rtliowmce to Iht 
officer i.e. Muhammad Arftad for *e period hertanaioed OSD wits effect ten 19.il.2M8 to

?.
iI ;;i

1In piirauar-« 

on 0^-06-2021 in^xeciaion potion No-
■ 1 . I

r. ■• 'wn
1

• J
:'i 11
[• 1

r
r'

;
I 19.03.2019.■i r

Tlie said benefits shall, however, be specific w ihc p^itioner and shall not Ui *, •
2- .
treated/quoted as precedent

;■

1
Secretary to Govt of Khybcr Pakhtuokhwa 

Finsoce Department
!

f
i

j-F/ndst! No & date even■;

CppyoftheabovcisforwaidcdtfiB:-
1- the Afwrdant General, ICbyberPaldilBii^
2- Se<OTtaryto GovedifflcmoflOiybaPa!ditunldiwaEstabUshinentD8p»rinK»t.
3, The Director FMIUy Finance Dqtaita«m v/ith the request to upload the ■

.1 sjine on Finarcr
"i

Dqwtment website.
4- Ibe pbcctot Smff Tuiaing bjstftuie (S^) E&A Departmeot
5- Thei*riiic^l Secretary to Chief MinfetearKhyberPakhton^^va
4- PSO to Chief Secretary KhyfaerPaktoildi^
% RegistrkScrvscesTribuoaiKhybcrPidchtonMiwa fkshaw^^
U The Station Officer (Cabinet) Govaimwttt of Khybe- Pakhmakhw-a 

AdnunisErstion D^am^t with reference to his l^er No- SOC (E&AD 

20* June. 2022.
8t PS to Secretary to Sovonroail of KhjdKf Fakbiuiiihwa Finance Department, 
u PS to Special Secretary (A & R). Fimoice Department

r* .0-re to Speriai Seermry (Budget). I^naias Depart^
H*- : J-PA to Additional Seci^ (Reg) Fmance Department
Q| i2-PAtoDcpuiySecretai7CReg'D^*R2®«*^^*P^**'”®^ 

i 3- Master File.

5'1

3
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i ■

I ■

hJ 4/ /i
I
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\^VKALA f NAM.A

'202:NO.

j/piUdd^IN lUli COURT 01-

(Appi-’II‘''’U;
(Petitioner)
(PliiintirO\

VERSUS

(Respondent)
(Defendant)

\i/\y,
Do hereby appoini'^icl 4onstiUite tainiur /!// ^//^//^
Pcshamir, lo appear, plead, act, compromise, withdraw or refer to 
nie/us as my/our Counsel/Advocaie in the above noted matter, without any liabi.ity

to engage/appoint any . other

lb*'

for his default and with the authority 
Advocaie/Coiinsel on my/oiir costs.

I/We authorize ilie said Advocate to deposit, withdraw and receive on n''y''o'-ir 
behalf all sums and amounts payable or deposited on my/our account in tlij above 
noted matter. The Advocatc/Counsel is also at liberty to leave my/our ca.Je at an> 
stage of the proceedings, if his any fee left unpaid or is outstanding against me/us.

/Dated /2022
(CLIENT)

<

ACOTWD

TAfM 

Advocate Hi^h Court 
BC’10-4240

CN!C: J7101-7J95544-5 
Cell No. 0333-9390916

1K31AN

CamScanner



BEFORE SERVICE TRiBUNAL, KHYBER PAKHTUNKHWA

Service Appeal No-1551/2022

Ghazanfar Ali, (PMS, BS-20)

DG Commerce Education & Management Science KP Peshawar

Appellants

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief Secretary Peshawar.
2. The Chief Secretary Khyber Pakhtunkhwa; Civil secretariat Peshawar.
3. The Secretary, Establishment Khyber Pakhtunkhwa, Civil secretariat Peshawar
4. The Secretary, Finance Khyber Pakhtunkhwa, Civil secretariat Peshawar.

Respondents

s#.
01 Parawise Comments

01-02
02 Notification dated 02-02-2018 03
03 Notification dated 05-07-2022 04
04 Affidavit 05



BEFORE THE KHYRER PAKHTUNKHWA SERVICF, TRIBUNAI. PFS:hawao

In re: - Appeal No-I55I/2022 

Ghazanfar Aii, (PMS, BS-20)

DG Commerce Education & Management Science KP Peshawar.

h

a/

Appellants

VERSUS

Se P^htunkhwa through Ch.ef Secretary Peshawar.
, The Ch,ef Secretary Khyber Pakhtunkhwa, Civil secretariat Peshawar
4 f Establishment Khyber Pakhtunkhwa, Civil secretariat Peshawar 
4. The Secretary, Finance Khyber Paklitunkhwa, Civil secretariat Peshawar

1.
2.

Respondents

joint PARAWISF COMMENTS ON REHAl.F OF RFSPONnF.NT.S NO 

PRELIMINARY OR.FECTIONS
1-4

1) That the appellant has got no cause of action to tile present appeal, 
that the appeal is barred by law and limitation.
That the appellant has not come to this Honorable tribunal 
clean hands.

2)
3) with

ON FACTS

1. Pertains to record. 
Pertains to record. 
Pertains to record. 
Pertains to record. 
Correct to the extent that

2.

4.
5.

^ Department’s Notification dated 02.02.2018
at parao, Executive Allowance will not be admissible to OSD 

leave reserve posts. Notification is at Annex-A.
Correct to the extent that departmental appeal of the 
officers was received.

posts and officers whoiare on
6.

appellants along with other

7. Incorrect

grounds

A. Incorrect.
Incorrect.B.
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Incorrect.
Incorrect.
Correct to the extent that Executive Allowance to Ghazanfar Ali for the, period he 
remained OSD was allowed vide Finance Department’s Notification dated 05.07.2022 in 
pursuance of the decision of provincial cabinet and upon the Service Tribunal judgment 
dated 09.06.2021 specific to the appellant and which shall not be treated/quoted as 
precedent. Notification is at Annex-B. !
Pertain to record.
Incorrect.
That the respondents also seek permission to raise further grounds at the time of 
arguments.

F.
G.
H.

PRAYER

It IS therefore most humbly prayed that the appeal of the appellanti ma}'
kindly be dismissed.

Chief Secretary,
Govt: of Khyber Pakhtunkhwa

(Respondent No.2)

Secretary Establishment 
Govt: of IChyber Pakhtunkhwa

(Respondent No.3)

Finance Secretary
Govt: of Khyber Pakhtunkhwa

Finance Department
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D.aled Ptishuv/uf Ihc iyil02i2Q^fi

Tiinis--!?. Thci Govetnmenl ot Khvbei i'aWiluriWivj.-i iiaE uatr, 
Allowance Iq the lune of 1.6 Imual Bacir. Pay poi moWr, 

pleased to sa>’= .^^.p^g pcs and PMS ollicers woikiny oaBinct scheduled posts
aa par Pay. Scale oapartnienl as per rales mentioned aaa.nst each in

Rate oi Executive 
Allowance Per Month

Rvi,l.l5.0aG/-

"^^T^,aTs7-

Initial Basic
Pay

'Rs.76.720/‘
■ Rs:6j09Or' 

■■Rs.5^'2To7-

Pay Scale

in BS*21-p^^gypCg^S-oHiceis in

r.p^;gjpCSfpMS otfi^
-pAS/PGS/^s'offl^^

. -^ItpasJpcsT^ offi'=_f;___
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fiCli'SstSS”^^^ 10W.«. pm"
' |iigS5:^S'=^»- - -

. / w l' 1

01. lr\BS-20

l^TBPsTii02.
Rs.57.525/-
Rs.45.550/-

03. rs in BS-18

t. .

. •'t-

aie on

QprRETARV TO GOVERNlViENT
nP KHYBER PAKHTUWKHWA 
“'fInInCE DEPARTMENT

> '.i

^e.
’• r •

t .A,

t?lS^iSbmblr^oard.of Re^^ce.

^^^^^3,%^^^i^BudQet‘OfflCQr-IVvF.inance Department.

.^msi...............
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BEFORE SERVICE TRIBUNAL. KHYBER PAKHTUNKHWA.
PESHAWAR/ •

Service Appeal NO“1551/2G22 ' .
Ghazanfar Aii, (PMS, BS-20)
PG Commerce Education &, Management Science KP Peshav^ar

Appellants

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief Secretary Peshawar.
2. The Chief Secretary Khyber Pakhtunkhwa, Civil secretariat Peshawar

• 3. The Secretary, Establishment Khyber Pakhtunkhwa, Civil,secretariat Peshawar.
4. The Secretary, Finance Khyber Pakhtunkhvya, Civil secretariat Peshawar.

Respondents

Reply /Parawise Comments on Behalf of Respondent No.01-
04.

AFFIDIVAIT

I Syed Hamid Hussain Shah, Section Officer Govt, of Khyber 

Pakhtunkhwa Finance Department do hereby solemnly affirm and 

declare on oath that the contents of Para-vi/ise Comments in 

Service. Appeal No.1551/2022 on behalf of Respondents 01-04 is 

true and correct to the best of my knowledge and belief and that

nothing has been concealed from the Honorable Tribunal.

Deponent
/NS\
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