BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
CAMP COURT D.LKHAN.

SERVICE APPEAL NO. 1652/2013
Date of institution ... 30.12.2013
Date of judgment ... 23.05.2016

Imran Khan S/O Alamaglr Khan,
Distt: Police No. 528 Police Line, Tank-(Caste Miankhel Moh: Civil Line Tank)

(Appellant) v

- VERSUS

1. Govt: of Khyber Pakhtunkhwa through Provincial Police Ofﬁcer(l G. P) Khyber S

~ Pakhtunkhwa Peshawar. ~ ~

| 2. D.I.G Police Tank D.I Khan Region D.[.Khan.
' 3. Distt: Police Officer, Tank.

(Respondents)

. SERVCIE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE ACT, 1974 AGAINST THE ORDER DATED 29.08.2013 0
DPO(RESPONDENT NO.3) VIDE WHICH THE APPELLANT WAS DISMISSE!
FROM SERVICE. - IR T

" Mr. Shaikh Iftikharul Haq, Advocate. _ ... For appellant. -
Mr. Farkhaj Sikandar, Government Pleader ... Forrespondents. - =~

MR. MUHAMMAD AAMIR NAZIR : ~ MEMBER (JUDICIAL)
MR. ABDUL LATIF |, .. MEMBER (EXECUTIVE) |
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JUDGMENT

MUHAMMAD AAMIR NAZIR, MEMBER: The appellant Imran Khan S/O.{"/:¢ilii!

b E :u ._! k,‘
k [l

g ;Alamgr Khan through .1nstant appcal under section-4 of the Khyber Pakhtunkhwa S‘ervi

lrlbunal Act 1974 has 1mpugned order dated 29.08.2013 of respondent No.3 vide which thc i’.‘

appellant was dismissed from service. Against the 1mpugned order referl ed. above 1l

: appellant filed. departmcntal appeal on 20.09.2013 which was not responded w1th1n the

/| statutory p(.nod of 90 days.

|
|
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appellant started performing his duties with the entire satisfaction of his’ superrors That duc I
to involvement of the appellant in case FIR No. 319 dated 02.07.2013 w/s 3/4 Artiele/ l3-AO

PPC Police Station Shaheed Mureed Akbar Tank, he was issued a charge sheet alongwith., 't

I

-1 . statement of allegations! Finally after enquiry, the appellant was dismissed from service ;v'iic‘lé|i HELEIY

:in'ipugned order dated 29.08.2013. Against the impugned order, the appellant filed i

‘ departmental 'Aappeal on 20.09.2013 which was not respended within statutory period of 90. ;*f:

| days; hence the instant appeal.

1

-

Government Pleader for the respondents and have gone through the record availab-leien-'ﬁle.-i S

4. Learned counsel for the appellant argued before the court that the appellant was ‘

l

- dlSI‘l’llSSGd from service on the basis of frivolous FIR, rhat s why he wes was acqu1tted frorpi "

the charges leveled against him by competent court of law vide judgment dated 19.09.2014. ... |

Learned connsel for the appellant contended that since the charges on which the.'appellah‘ti, .

- iwas dismissed from servrce had not been proved before court of law and he was acqu1tte

L ‘ » 1 | PLI,
. therefore, the 1mpugned d1sm1ssal order may be set aside and the appellant may be rcmstated ‘ e

,l.
: s

into service with back benefits.

5. -While rebutting the arguments of learned counsel for the appellant learned

- Government Pleader submitted before the court that the appellant was 1nv01ved ml'

mlsconduct and in this respect case FIR No. 319 dated 02.07.2013 was registered agamst ’

him. That the respondents has rightly initiated departmental proceedi‘ngs against the.'appellant
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| RN IR LY 1:

and was dismissed from service. That the appeal being devoid of any merits may . \bej

S
o b
dismissed.

6. ~ Perusal of the case file reveals that the appellant was serving as constable‘in tlie ""::3:;"

i ‘Police Departmcnt smce 2007 It was in the year 2012 that he was charged 1n a crrmmal case r

\:w

| ‘~:v1de FIR No. 319 datcd 02.07.2012 u/s 3/4 Article/13 AO PPC Police Station Shaheed o

i

Mureed Akbar Tank. After involvement of the appellant in a crlmmal case, he was ‘,'~ i

'
1

3. We have heard arguments of learned counsel for the appellant and learned |l

: ,.M'l:al:lsi i i .’ .:
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. ' '1 :
automatlcally stand omltted Due to the acqulttal of appellant in case FIR No. 319 thei

23.05.2016

7. . On the other hand, the criminal case reglstered against the appellanl vide FIR' No.. 3 1:9.

was proceeded in the Court of Scmor Civil Judge/Judlclal Maglstrate Tank and eventual

the accused/appellant go_t acquitted from the charges leveled against him vide judgment date_:d) ,f-:‘ g

19.09.2014. Since the competent court of law disbelieve the prosecution case and acquit the
. ‘ IR A

accused/appellant due to defective evidence, therefore, the charges of miSconduct leveled' 1

upon the appellant pn the enquiry proceeding on the basis of criminal case vide FIR No '3 19 I

impugned dlsm1ssal order dated 29.08.2016 losses its validity, hence we are 1nclmed 10
l

be consigned to the record.

ANNOUNCED

(/’ (MUHAMMAD AAMIR NAZIR} '
-7 | MEMBER
(ABDUL LATIF) - | |

MEMBER : |




" Appeal No. 165202013

L
o SN ‘II
22.02.2016 | Counsel for the appellant and Mr. Farha_] Slkandar GP fo'r )

‘

| respondents present Though a single FIR has been reglstered but i
the nature of the case property which is a pistol and the narcotics,

convey that two separate challan might have been submitted |

3 -
1

. bb\ ' R
\:Nhich situation is novclea@reﬂectﬂa\g from record. To ascertain.: ) .
the situation, the parties are directed to produce all relevant record
on the next date. To come up for arguments on 23.05.2016 at

camp court D.I. Khan.

Camp Court D.I Khan

| 23.05:2016 - Counsel for the appellant and Mr. Muhammad Asif, HC R

alongwith Mr. F arkhaj Sikandar, GP for respondents present.:

Vide our detailed judgment of to-day consists. of three = "
pages placed on file, we are inclined to accept the instant appeal by -

setting aside the impugned order dated 29.08.2016 and reinstafe_
‘the appellant into service with all back benefits. Parties are,’ : -

however, left to bear their own costs. File be consigned to the

record.

Announced
23 05.2016

MUHAMMAD AAMIR NA7IR5 $
MEMBER . . . L.
Camp Court, D.I Khan -

(ABDUL LATIF)
MEMBER
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27.4.2015 Counsel for the appellant and Mr. Farhaj Sikandar, GP
with Muhammad Khan, H.C for the respondents prcscnt Due
10 non-availability oﬁgench arguments could not be heard. To

- come up forarguments on 27.10.2015 at:camp court, [).I,I(_han. B

MEWBER -
‘Camp Court, D.LKhan. -

27._10.201.5' ~Clerk of counsel for the appellant - Mr. Farhaj
- Sikandar, GP with Muhammad Hussain, Inspector (Legal) for
the reSpondents present. The Bench is incomplete, therefore,

case to come up for arguments at camp court, D.I.Khan on

22214 .

MENBER
Camp court, D.I.Khan
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Form- A.

FORM OF ORDER SHEET
Court of __
Case No. 1652/2013
S.No. | Date of order Order or other proceedmgs with signature of judge or Magistrate
Proceedings
1 .2 3
1 ©30/12/2013 The appeal of Mr. Imran Khan presented today by Mr.
Shai.kh Iftikharul Haq Advocate may be entered in the Institution
register and put-up to the Worthy Chairman for preliminary
hearing. .. N
e - 2 - : U
o ' ) T REGISTRAR
7?. | _'Qa/j ~ This case is entrusted to Touring Bench D.l.Khan for
ks ' preliminary Heéring to be put up there on e A /
\ /‘/" B pg e e e HA
Iy e gon
Appellant‘ with counsel preéent and heard. The learned
13 27-Ql~2014 ) L ‘

counsel ‘contended - that. appellant has not been treated in
accordance with law. He has been dismissed from service on

baseless charges and allegation Poj r)t ralsed need

Syt alf ot Aegal

: V' ‘consuderatlon Admitﬁ Process fee & security wnthln 10 days.

"ﬂrereafter, notices be issued to respondents for submission of

written reply on 25-03-2014 at Camp Court, D.I.Khan.
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BEFORE RIEBEK IE’M(_I:{‘I‘HNKH@W\2 SEHVICE TRIBUNAL PESHAWAR.

"!! Tl

S.T.A No. [

Imren Khan .;-V/S Govt of K.P.K through P.P.O etc

. Index.: !

S.No. Particulgrs of documents Annexure Pages.

1. Memo and grounds of the S.T.A - | /—‘ Z]

2. Copy of First Page of Service - A —
book :Lndlcatlns sppointuent :

5. Copy of ?hérger*Sheet . | B - 6 -
. of F.I.R & STDEET C &D -

4 c%gséumw’ bR d,_74,,,,/.‘,wdow 7 /o N
5. Copy of Departmental Appeal A B ' _// R

-

alongwith postal receipt.

6. Wakalatnama. ) ’ .
. _ _ /2‘___.

through Counsel.

UVW |
(Shaikh ’Iftlkharul Haq )

. —
T - Yours Huwple Appellant.
Dated.a‘ﬁo12-2013 - Mvocate High court.
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BEFORE THE BERVICE TRIBUNAL—K.P K. _PESHAWAR.

s.w.A; No. /@59\ 203

Rl iy

A

- &.:
.~ Imran Khen S/G—Alamgxr Khan § = . ;’_ QG B
- Distt:Police No.528 o :iEE
Police Line Tank’. T weeg 39 .‘3
(Caste Miankhel Moh. 01v11 Line v
Tank.) . : Appellant.
v/S

‘Gévt of K.P.K through '
Provincial Police Officer
(I.G.P ) K.P.K. Peshawar.

2. D.1.G Police Taimk -D.I. Khan Region |
D.I.Khan, .

-
{

5. DisttiPolice Officer, Tenk.

Zéuf,o”u.ﬁ‘“'td /

SERVICE APPEAL' UNDER SECTION 4 OF K.P.K
" SERVICE ""J:alsunu;—‘%cmz-%fa% AGAINST = THE- =
| ~ORDERDATBD=.29:8:2013 OF-DsF 3 O( RBSPONDENT

NO.3) VIDE WHICH .THE:APPELLANT usyprsmsssn
FROM SERVICE

KN , ON ACCEPTANCE OF THE ms'mu'r APPEAL ~THE ..
29 "\\;.;\ 7 IMPU&NED ORDER mmn.29 8. 2013 OF. THE-
' "~ RESPONDENT ] 80.5 (D, P o ) "MAY: KINDLY BB

SET ASIDE AND THE APPELLANT-BE RESINSTATED -
IN SERVICE WITH ALL. mcx—:mmm ~IN THE -
. INCUMBENCECOR REsPonan AUTHORITIBS.

/(qu

Regpectfully Sir,

Fact?.

That the Appellant was appointed as Constable

s




i

LR )

5

. @

in Digtrict Police Tank on 18f7.2007,(rirat Page of

Service Book ) of appellant is enclosed as Annexure A.

2. That the Appellant &s performing his duties wikh
the entire éatisfaction bis -superiors .Muring services

Appellant received a8 Charge Sheet-ﬁherein it was stated
that he (Appeliant ) is involved in Criminal Case vide
. /fdub'flw

F.I.R No. 519 dated.2.7.2013 UV!iﬁﬁ'artlcle 15-A.0 P,.8.
Shaheed rureed Akbar Tank .Whicn was replied—in-detail
that he was falsely implicated in the aforesaid criminal
Case .Copy of charge shedt is enclosed-as Annexure -B-
whereas reply of Charge sheet is availablevwith the-

Respondent authorities and they refused_to provide the

2. That thereafter the Reapondént-authotttieca
allegedly conducted s0 called inquiry and lastiy

the Appellant was terwinated vide impugned order no.
@s 1051 dated.29.8.2013 by D.P.0.Tank .Documents of —

At &

3. That the Appellant. submitted Departmentdl Appeal
on 20.9.2043 which was not accepted-within stipulated
pericd .Hence the ingstant Appeal .Copy of the Deptt:
Appedl alongwith~postal receipt-is enclosed as
Annexure E.

GMOUNDS OF APPBAL. "

1. That the order of the Kespondent authoiities
are againgt law facts and circumstances of the

case and is liable to be set aside.
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2. That ehqlimpdgﬁedfterminétion'erder,of Appellant

is psaiQSt“the*ppincide:6r 1au,'sefvice"po1icy and is

not in the consonance of Esta'codg, _

3.  That the-Appellant was falsely implicated in Criminal

. case althdﬁgh*the'hpﬁéllant':naé nofnexus with- the &lleged

orrénce . The AppellantﬂhaSLserved the:Bppqptment - for
7/8 years with.out any dent and st1gma

4, That the Respdndent-authoritieSMhave not conducted
proper inquiry egainst' the Appéllant-=snd--the _#hole proceedings
authorities is in voilation of-luwj~rules-—and service

policy.

5. ~ Thaet the Counsel of Appellant may also be allowed

to rgiqg” agditional grounds during course of hearing.
In wake of sumeSSIOnS made above 1t is humbly

prayed that the order dated 29.8. 2015 of the Respondent

No 5 (D P.O.) may kzndly be get asmde and the Applllant

may be re~1nstated in services wlth all back benefit.

Yours Humble Appellant.

s
- Imran Khsn

Through Counsel.

Bﬁl{n Iftikhaml Haq)

Dated.zé. 12.2013 Advocate High Court.
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HSEFORE THE PESHAWAR &*?z!?;e&;s@n@@;&z?%%-i&???““““
e e ;- . — 5 lu* e
by
. Iscen Khaen V/S  Govt of KPK through FPO
Affidavit. LT

-
-
L, 0%

I, Imrsn Khan §/0 Alawgir Khan Distt:Police Constable
Police Line Tank do hereiy solemnly affirm and declare
on oath that the contents of the appeal are true and

correct to the best of my knowledge and pelief and that

nothing nas been concealed from this Hon'ble Court

Lo

Dépofient.
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Prios to prescnt cmployment, which is approved for pension servige
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oy of Ist . .
Rank of grade From To f—oe
Appuintment k
Year Months Mays
. D 1 x
Y TN 1, Y Canne of aud Reference to arders
el . . B ) & ’vx@ shkarncier on . approving above service
. (}9‘ "" L . Mebarac from for pensian service in the
" T MR Yo e service police department
. . . MY 4.
PR . .
h iz
5.

= Tunderstand that | have been uppointed wnder seetion 7 of the Police Act Vol 1861), andt the purport of that
e provisions of the Act pny of the Rules issued noder it and now in furce, by which my discipline and conduct are
Hive heen explained to me, | agree to serve faithfully wnder the provision' of the saiq Potice Act and to ohey all
s issued (0 me by my Superior Officers amd undertale not 1o Fesigh appointment within thred years from the date

t. P have received o certificate el appointient issuvdosuder seetion 8ol the Police A¢l (V orissn)
3 .

. . . . .
2 gty 4 : -
. 3‘#.*-“?, pression of fingers and thumb of fefy hand, ngqu&r,\{ FPoiice
" 3, ‘pawatinle Left Ring Left Middie (ﬁ,,Lcjﬁli 'd,:xo, T Left Thumb
o ; Sy : PRl P00 11 .




R S

I ANWAR SAEED KUN!DI District Police Officer Tank bemg
competent authonty under the NWFP Police Rules 1975 do hereby inform you Imran

Khan No 528 while posted at Police Lines Tank as fellow:-.
i

, . » That you have committed the following serious misconduct:-
. ' ) E ) : N, . -

|

. |

@ E
B¢ CHARGE SHEET.

{

E

I
{
I
|
i
i
r
!

' ./‘ :;

W You, Constable Imran Khan No. 528 were involved in a Criminal Case
vide FIR No. 319 dated 02.07. 2013 U/S # Article /13-A0 PPC Police Station Shaheed
Mureed Akbar Tank, which amounts to gross miss conduct on your part and punishable

under the rules.

2. You appear to be guilty of misconduct of under section-3 of the NWFP '
* Police Rules 1975 and have rendered yourself fiable to any one of the .penalties

including dismissal form service in Section-3 of the ordinance ibid. _ /

3. You are therefore required to submlt your written defense within seven

(7) days of the receipt of this Charge Sheet to 'the Inquiry Officer. -

4, Your written defense, if any _,houid be reach the Inquiry Officer within
specified period, faiiing which it shall be pres .umed that you have no defense (o put in

and in that case exparte action shafl be taken agamst you.

5. ‘ Intipjate whether you desire ‘to be heard in person.

6. .- A statement of allegation is enclosed. *

o | S . (ANWARSAEEDKU(DI) ~

. PSP
_/, AL .'L('UL. Dulrzct Police Officer,

Apested 71 ;- o [}
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s m\J SCIPLI?\ARYACTIO'\I S 8 /

N

"'. s L ANWAR SAEED KUNDI District Police Officer Tank being 3
~stable Imran Khan No. 528 whiie

An
o)t —‘\,\_‘

_ posted Police Lines Tark rendersg himsad fable to be nroceeded against for

You, Constebie lmren nhzn WG 528 were involved in a Criminal:

ce wde FiR No. 315 dated 02.07.2013 /5 % article /13-A0 PPC Police Staticn

.ecd vluread nkbal Tank, which amounis {0 DifFss MISS conduct on your part and .

Hence this statement of zilegst

For this purpsse of sCrutinizing = conduct of said official with

e /(’ 453_5// M R/ s

/ ..'reference to above' allegation,
; appo:med as [equiry Olfcer to conduct proper Degartmental Inquiry under tha I\.WFP
A‘Polu.c Rules 1975. 5 } '
L ' ‘ ,
'3. The Inquiry Officer shall in acéordaf*ce with the provision of the

: ordman\.e provide rcasonab!e opportunity of the noarmg to the accused record is

findings and make rccommendotlon as to pumshment or oLher appropnaua ac‘uon'

agamst the official within seven (7) days of the receipt of this order..
E . 4 The oificial and & well cqwersas!‘.‘; reprcsen:ati'.e of Hw Depar‘tmam o .

shall join the proceedings on the date, time and venue fixed by the Inquin

Ly —m et - emaems el 4 4 oy

’ psP ia‘ .
: District Police . Officer, Z ] '\7
Y

. B : | Tank
No S A D = '3/ Dated Tank  { the /517 2013, 4
Copy to the:-. '
1- /15/) /{MW/Z”__/{Q/ - the Inquiry OITICCI for initiatiiiy

[ ~ proceeding against the! defaulter under tho p:ow-uon of NWFP Police Rules 1975 d[-d
v 5ubm1t ﬁndlngs report within stip ulated period as pu prescribed rules.

d"ﬂ}T‘ 9?792’/%4 Kau Mo, S, with the direction to appear before .
the Inquiry Officer on the date, time and venue fexed by the Inquiry Officoefpr the , .‘
: purposc ‘of Inquiry procpedmgs . : .

, %

' ' (ANWAR SAEED KUNPT) =
B >P Al

1 istrict Police Officer, A} %

' Tank 7
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R %?‘AI, SHOW CAUSE NOTICE,

EREN
VoL et

WIEREAS, you Constable Imran Khan No. 528, commxttcd gross misconduct

as dchmd in KPK Polm Rules 1975 resultantly . you were Charge Shet.tcd and served

. with thc‘slnu_:mcm, of ulicgations  and Inspector l\.ouqan Ali RI/Polxcc Lines Tank was

appointed for conduct proper Inguiry.
' 1 . N . - v N . - . . ! .
. CWHIEREAS, the Inquiry Officer/Committee finalized the Inquiry procecdings

siving  you fufl opportunitics ol defence. Consequent upon  the completion of  Inquiry
1 i I

proceedings, the Inguiry OlTicer/Commitlee held yore puilty of the charg s leveled against you as

per charge sheet. Finding report ol 170w atiached.

AND WHEREAS, on-paing thongh the findings and recommendation of Tnquiry’

Otficer/Commuittee, the m:llcriul placed on record and other connected papers including your

dt..lc,nu, u.ply belore llu. said Committee. 1 am satistied that you have committed lhc nisconduct

against you as per sl.uun(.nl of allegations convcyud 1o you,

;nw;mlc«l one of the PUNISHMENT under the
‘jj.ﬁ .

Yt

and arc g,unllv ol the charges leveled

which stand proved and render you linble to be

satd rules.

N(')\'\"'l‘liliRI*'.l"()Rl"., [ ANWAR SAEED KUNDI District Police Officer

ntatively decided w0 impose upon you any one or more

Tank as competent authority have te
p(.nalllu. including the penalty of DISMESSAL U ROM SERVICE  under Section 3 0( the of

the Police Ruies. P .

You are therclore, 1"-"l“i""l' 1o Show Cause within Seven days of the receipt of

1, mlmg, whu,h u-:...:.',...... .

" S ety
T 1 R TI

aken a;,amst R

o thls Notice, as-t, why, the- aluu.sud pu..ully \]noul«. nathe unpu.ul upon ym

[
PA l".-
s M W .I lr"

11all bl‘

slmll be plu»umul that you Imw. no dul-,nu. Lo oliu and u\p.u te dCllOI

~ you. Mcanwhile also. intimate \\huhu you de sire to be’ lu..ud in puson or olll

7 (r\NWAR m\r AN .
L sey

A#M'-Q _+‘ be '|-V e | Dl\tl ict Police: Officer, Q{ S
. Co . Tank X \\




/,m.. OFFICEOF THE =~
DISTRICT POLICE OFFICER

DISTRICT TANK

OFFICE ORDER.

.

My this order will dispose off departmental enquiry initiated against Constable
Imran Khan No. 528 of Police Lines, Tank on the allegations that he wlnle posted as Securty
Guard with the District Public Prosecutor Tank, reliable sources has informed that Constabe

Imran Khan No. 528 is involved in sclling and supplying of narcotics under the shadow of

Police Uniform which is injurious’ for the society and also prejudicial to public peace and

- tranquility, thcrcfo;c he was kept under obscrvation dnd suvellianced properly. On 02.07.2013,

it was zdubiy informed that Constable Imran Khan No. 528 is brining narcotics from Umer
Adda Tank for further transportation to D!Khan was received and subscquently he was captured
red handed by SHO Police Station, Shahced Murced Akbar, Tank vide Case FIR No. 319 dated
02.07. "013 U/Ss 3/4-PHO/13-A0 Police” Station, Shaheed Mmeed Akbar, Tank. The narcotics
wughmg Bh(mb 500gm, Charass 200;,111 and Opium 20gm along with illicit anns/ammumuon
was recovered from him and taken into possession. He was placed under suspension. He was
issued Churg(- Sheet. Charge sheet along with statemient of allegation was served upon him.
Inspector Kousar Ali, RI/Police Lines, Tank was nominated as Enquiry Officer. During enquiry,
the accused (\lllual along with other PWs were examined. Their statement were placed on file.
Atter finalization of enquiry, the enquiry report was received and perused. A Final Show Cause
Notice was issued and served upon him proper ly. His reply to thé Final Show Cause Notice was
received and found un- satisfactory. His previous serviee carrier was also checked. From the
perusal of enquiry file, his present attitude and previous service carricr, it is clearly cvndcnt that
lie is found involved in illegal activitics of selling/supplying of narcotics under the umbrella of
Police Unjforny which caused great deﬁmahon to the cnire Police. Department and also
injurious to the general society and young generation of the couniry. e is cancer for the socicly
and Police Departiment as well, His lllllilCI relention in the departiment is not adviceable,

lhcac[mu, FANWAR SALED KUNDI (PSP), District Police Officer, Tank bung, compelent

authority under the Powers vcslccl me, award Major Punishment of “DISMISSAL FROM

SERVICE” 10 uccused Constable Tmran Khan No. 528 of this distric( police with immedialc
cflust, ' )
’ . {“ /..S /vé . /4 ) / . o

Orderannounced. T

24 ey

(ANWAR SAEED KUNDI) PSP

ol - " Distriet Police Officer :
= // & / ﬁof% : Tank. ﬂ/
Atesrned 4o be rus

<Py /%ﬁf
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£~ 'BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER
- PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 1652/2013
'.:.h:nr.a_n Khan s/o Alamgir Khan
-+ Dijstrict Police.No. 528 Police Lines Tank o
. Caste Miankhel Moh: Civil Linies Tank..............cocoeeeiiiiinnnn., (Appellant)
- | o Versus
: 1. -~ The Provmc1al Pohce Officer’(IGP), Khyber Pakhtunkhwa Pcshawm
2. The Regional Police Officer (DIG) Dera Ismail Khan '
3. The District Police Officer, Tank... . ....(Respondents)

WRITTEN REPLY ON BEHALF OAF RESPONDENTS.

‘ PRLLI’\/IINARY OB lL(‘ TIONS

“Tliat the appellﬂnt hias got no cause: of action & locus standi.

. That the appeal is bad for misjoinder/non-joinder of necessary parties.
That the appeal is time barred.

That the appellant has not come with clean hands.

That the appellant is eéstopped due to his own conduct.

That the appellant has concealed the material facts from Honourable
Tribunal.

“That appeal is not maintainable & incompetent
That the Honourable Servme Tribunal has no jurisdiction to entertain the
instant appeal.

ARG ek

00~

3% BRIRF FACTS ,
%‘% AW )

. Q\ o N o -
y 1. Pertains to record.
¥ g‘& S22 Correct to the extent that appellant was ch‘argé sheeted on the allegations of .
~involvement in a criminal- case vide FIR No. 319 dated 02.07.2013 .u/s 3/4
Article /13A0 PS/SMA Tank. The remaining portioh of the para is incorrect. -
Infact appellant was arrested by sHo PS/Tank and recovered 500 -grams Bhang_),
200- -grams Charas, 20 -grams Opium and anhcensed Pistol 30- bore from his
: personal possession.
3. ,Inc_érrect. A ‘pr'op'er departmental inquiry was initiated by the competent

aﬁtholrity and was fourid guilty Qf*tfle,charges.

4."  Pertains to record.




SR e EEEER RS . ;r;‘;’ S

GROUNDS

" A. Incorrect. A proper"depertment"al inquiry was initiated under the law & rules in

which all the legal formalities have been observed. , : c o

~ B. ‘Incorrect The order was passed under relevant laws applicable on Police Force.

C. " Incorrect. The contraband narcotics and unlicensed weapon as mentloned above ‘
| f{were recovered from the personal possession of appellant and he was found |
gullty bemg found in 111egal and criminal act1v1t1es while member of Police

Force.’ o _ A | A | o
D: Incorrect. A preper departmental inquiry was initiated under the law & rules
and no violation of law, rules and service policy have been done.

E | The appeal may be treated accordmg with law & rules.

P g K L L

PRAYER , ‘
¢ ' It 1s therefore most humbly pray:d that on acceptance of these parawise
] - comments the Appeal of the Appellant Wthh is devoid of legal footing and merit may

gr acnously be dismissed.

//’

: : Provmclal ice Officer
: ' . ' , Khyber Pakhtunkhwa, Peshawar
: é\-ﬂ({/ . (Respondent No. 1)

R AL : era Ismail Khan
: *u 'J\ Lo ' (Respondent No.2)
' S & ' ~ _
SO
«\rgd
L
& /
N District Policeé Officer,
_f,‘?'? . Tank-

A ‘ (Respondent.No.3)
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" BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR. |

Service Appeal No. 16522013

Imran Khan s/o Alamgir Khan ,
District Police No. 528 Police Lines Tank

Caste Miankhel Moh: Civil Lines Tank...................................(Appellant)
1. . The Provinéiél'l?olicé Officer (IGP), Khyber Pakhtunkhwa Peshawar. ’ |
A ° B _:The Regiona‘i Pdlice Officer ‘(D'IG),~ Dera Ismail Khan |

3. V, " The District Police Officer, Tankeeoo.. .........(Respondents)

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS

We, the respondents do hereby solemnly afﬁrm and declare on oath
that the contents, of Comments/W rit{téﬁ reply to Appeal are true & correct to
the -best of our knowledge and nothing has been concealed from this

I-IAoncv)l.lrabl_e Tribunal.

—

Provincial Pokce Officer

Khybei’ Pakhtunkhwa, Peshawar
(Respondent No.1)

7: Inspgftor Génetal of Police,
D.IKhan Range D.1.Khan
(Respondent No.2)

District Police Officer,
Tank
(Respondent No<3)




o BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBER
‘ PAKHTUNKHWA PESHAWAR

.~ ,,.,A 1 . ‘-..‘ s e e

. Service Appeal No. 1652/2013

Imran Khan s/o Alarngir Khan '
District Police No. 528 Police Lines Tank
Caste Miankhel Moh: Civil Lines Tank................cccoooiiiinnn, (Appellant)

Versus

| The Provincial Police Officer (IGP), Khyber Pakhtunkhwa Peshawar.
2. " The Regiona-l Police Officer (DIG), Dera Ismail Khan
3. . The District Police Ofﬁcer; Tanlk.....,.....................;.(Respondents)

"AUTHORITY

We, the respondents do hereby authorised DSP/Legal; DIKhan to appear
o " before the Service Tribunal Khyber Pakhtunkhwa, Peshawar, on our behalf, He is also

authorised to produce/ withdraw any application or documents in the interest of

Respondents and the Police Departrnent.

Provincial Pokce’Oﬁé& .
Khyber Pakhtunkhwa, Peshawar
(Respondent No.1l)

s> Khan Range D.I. Khan
(Respondent No.2)

. 7
District Police Officer,
Tank
(Respond?nt No.3)




BEFORE THE HOK'BLE SERVICE TRIBUNAL K.P.K. PESHAWAR,

SERVICE APFEAL NO. 1652/2013%

Imrgn Khan V/8 PPO (I.G.P ) and efhers.

Rejoinder te the Reply of Responieﬁt
o behalf of Appellant,

Rejeinder te Preliminsry Objectichs .

1. That Owjectien psra Ne.1'is incerrect. The Appellant
is an sggrieved persen .Thus ke got csuse of actien snd

lecus Standdi.

2. That Owjectien Para Ne.2 is incerrect. The Appellant have
made the parties as Respondents wke sre mecesgary parties

in the Appeal.

5. The Objectien paras Ne.3 is 1ncerreot The Appesl is well

within time

4, That the Ovjectien Pars 4 is incerrect. .The Regpondent
sutherities hgve net explained unclesnliness of the

Appellant.Thus denied.

i

S5 That Ownjectior Pgra Ne.5 is incerrect. _
6. That Objection paras Ne.6 in inéorrect. >
7. That Objectiern pgra Ni.? is incerrect,

8. Thgt Owjectiom Ne.8 is incerrect.

Rejeinder te Reply on Para Facts.

1.

2e

Needs ne reply . 4 _
Teat Psrs Ne.2 of the Opjection is incerrect, The

Appellant was falsely implicated in the Criwinal

Cege due te malafide 1ntent10n snd ulterier metives.
After leng criminal proceeilngs the Appellant was
Hen&w®ly ascquitted free the charges levelled egainst
the Appellant. In this cenmectien Judgment ams

erder éated.19.9. 20'\4 of acquittal ef the Appellsnt
is enclesed,

That Para Ne.3 of facts ef theReply is incerrect. -
Ne preper enqﬁiry have been cenducted sné have
net given preper’ opportunlty Te the Appellant.

Thusienled. -



 _o-

Rejeinder te Reply en greunds. o ”

A te &

ﬁ
> W

That the Appellanrt Rave glready been aequitt&d
»y the learned Trial Ceurt after imitisting .
leng preceeding en the matter in queztloned
He wgs falsely implicated in the er1n1nal case
By the Responient sutherities

Thet the 'Appellamt subnitted depsrtmental appdesl
within stipulated peried asnd filed a Bervige
Appesl in the Hen'wle BService Tridunal

A

In wake of submissiens made abeve it is humdly

prayei thet the Appesl of the Appellant maY kindly be
accepted and the Appellant may klmily be restered en kis
Service with sll back wenefits on his erginasl pest ami

Ruaber, )
.
v Y A
Yeur Huample Appellsnt,
‘ W e
Muhammgd Imran
throush Goui::ﬁ
o _ (Bhajkh Iftikherul Haq Y
Dgted ,14.1.2015 . Advecate High Ceurt,
| Affidavit.

~

It is soletaly sffirm end ieclare on oath th.t the

. ‘contents eof the Rejeinder is true apd cerrect tothe bezt
of my knewledge sné welief and that nething hge deen eoaceulei




) - IN THE COURT OF MR. NADEEM MUHAMMAD, SENIOR CIVIL
)/ JUDGE/JUDICIAL MAGISTRATE EMPOWERED WITH SECTION 30
. ' CR.P.C, TA‘\' : o
: : ' Cnmmal Case NOt.vvnonn. 338/PO of 20135.
o e Date.of lnstltuuon......l...ZJ 10.2013
%\j *\" A “Bate of Decision............ 19‘09.2_014. ]
< $ ) State...... VS - Imran Khan Son of Alamgir Khan Caste !
'I Ny ' Mian Khel R/O Mohallah Civil Line ;
' Y Tehsid and District Tank _
.i\ Ck’/\\ .................................... (Accused) A
w o3 CASE FIRNO 319 DATED 02.07.2013 LUS 13 A.0-34 PO POLICT
¢ \E ¥ "STATION SMA, TANK. '
o 8 '
J\‘a\ SN : JUDGMEN
3N f
E{; oy . My this Judgment is dlrected to dispose of the mst'mt case titled abov
| -‘) ﬁi \ummaztud facts of th casu are “that on 02.07.2013 SHO Amir Abdullah alnm.
A b

with other police«Nafree was on routine gusht towards village Umer Adda. When they

d village Umer Adda. they saw. a man coming on his motoreyele towards Tank

.
L2445

. ’ reache
! N\
. Ak Bazzar. He was stopped on suspicion and on asking he disclosed his name as Imran son
. ‘% of Alamgir. His body search was conducted. During his body scarch one plastic shopper
\r\] ‘ a% Ll ‘ ] B " . ‘ .
: " ,( was recovered from his right side pocket of shirt. which contained 20 grams chars and 10
ey \F\{ gram Opium . On further chécking of his shalwar one 30 bore pistol was also recovered

which contained 03 live rounds of same bore. 300 grams of Bung was also recovered
from the right handle of the motorcycle. Later on the SHO/Comptlainant prepared the

Murasila and sent it to the police station through constable Zahid No 304. On the basisof

murasila the above mentioned FIR was lodged. ' ' -

After completion of the investigation, complete challan was submitted in this
Court on 23.10.2013 for tral. Accused was summoned in the instant case and >
requirements of Section 241-A Cr.P.C 1898, were complied with on 13.12.2013. Formal

charee was framed on accused on 06.02.2014, wherein accused claimed trial.

\ e - . . : . .
' >4 Q{ The prosecution evidence was summoned and the prosecution produced evidence

\ " in support of nmanl case. In order to prove the case against the accused, prosecution

produced and. e\ammed SIX (06) wnnesses while PW Constable Fa7al Rehman and

constable Said Rasool were abandoned by the prosecution being un-necessary.
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After  closure of prosecution evidence, statement of accused was recorded

T <—-—= oo e

U/S 342 Cr.P.C, wherein accused denied the allegations leveled against h1m in the tharge|
and showed himself as innocent.
Arguments of learned counsel for the accused and SPP for the state heard and

case file perused.

i

The prosecution first witness in the instant case was Ayub Khan, whom has]

1
appeared as PW-T and has stated during his examination in u.lm.l that on lhu receipt ol lhc ;

Murasita. he nmnpomlu.d the FIR which (,Ollu.[l\ bears his alunatuu and lllc saime lb:
.1
exhibited a8 Ex:PW-1/1.

The prosecution sccond witness in the instant case was Constable Rehmat Ali No !

I who was marginal winess to the recovery memo which is exhibited us Ex: PW 2/1. In

his presence SHO Amir Abdullah handed over to the I.O one 30 bore pistol along with 02 -
ma;:a/lm. and 07 live rounds of 30 bore. 20 grams chars, 10 grams Opmm and 500 ;,u;ms
bunE in case IR No 319 dated 02.07. 70!.) U/S 13 AO Police Station SMA Tank and his
statement was recorded by Ihe 1.O. ' .

The prosecution third witness was Constable Sheikli Saadi No 603 whom has

appeared as PW-3. He his stated in his examination in chief that during the davs of

occurrence he was posted as constable. On the day of occurrence he was present with the

SHO and other police party when one 30 bore pisfol along with 02 magazine and 07 live

rounds of 30 bore. 20 grams chars, 10 grains Opium and 5()0 grams bung were recovered

by SHO. wlho prepared the murasila and sent it to the police station. His statement was
P d o

s R agmgéb@c.coxdc on the apot

Ny
,\Q’l‘he prosecution fourth witness was Constable Zahid Khan 304 who has appeared

{

at the time of occurrence when the SHO/complamam recovered the sald chars, Opium,
Bung and one 30 bore pistol. Accused was also arrested at the spot. The murasila was
; prepared by SHO, who handed over to him the said murasila which he took to the Police

station and handed over to the .O and came back 1o the spot with the 1.0.




AN The prosccution [ifth witness was Sher Badshah AST who has appeared as PW-
“ ’-':'71;.';_);,14

- . . e . . . . - [ -
5 and has stated during his examination in chief that during the days ol occurrence he 7

ST

was posted at Police Station SMA Tank. He ha§ conducted investigation in the iﬁstant
case. On receipt of murasila he proceeded to the spol. where on pointation of
SHO/complainam A;nir Abdullah he prepared the site plan which is Ex: PW 5/1. On the
spot SI—IO/complamam handed over to him one 30 bore pistol No 6760 alonn with 02
magazine and 07 live rounds The sald plstol is E\ P1. He recorded the statements of
PWs U/S 161 Cr.P.C. On the complefion of investigation he handed over the chatlan to,
the SHO. |
The prosecut.ion sixth and last witness was Amiy Abdullah SHO who is also

complainant of the instant case. He has appeared as PW-6 and has stated during his

examination in chief that during the. days-of occurrence he was posted as SHO of PS

SMA Tank. On 02.07.2014 SHO he along with other police Nafiee was on routine puisht.

towards village Umer Adda. When they reached village Umer Adda. They saw a man
coming on his motorcycle towards Tank Bazzar. He was stopped on suspicion. who
disclosed his name as _lmrah Son of Alamgir, His body search was conducted. During his
body search one plastic shopper was recovered from his right side pocket of shirt, which
contained 20 gram of chars and I'O'gram of Opium. On fur;her checking of his éllal\\fal'
- one 30 bore pistol was also recovered which contained 05 live rounds of same bore. 500

grams of Bung was also recovered from the,right handie of the motorcycle. Later on he

prepared the Murasila and sent it to the police station through constable Zahid No 304.
- On the basis of murasila the above mentioned FIR was lodged.
S
0B

»CO iA\I have given due consideration 10 the record of the instant case as well as
“K \% submlssmns made before 11115 court from which it is very much clear that there are
contradictions in the statement of prosecution .witnesses.. PW-04 Constable Zahid Khan
has stated in his cross examinélion that accused was cémihg from Tank side, while PW-

06 who is also complainant of the instant case has clearly stated in his statement that

accused was proceeding towards Tank from Umer Adda.PW-03 has stated that he along

with the accused and the police along with murasila went to the police station whereas




i e

-

.4

accused from the charges leveled against him. Case pr

.

PW-04" has stated that he took the murasila to the police station all alone. PW-,

Ve

05 in his statement has stated that when he reached the spot the complainant of the'case ™

!

who is PW.00 had not prepared any recovery memo, Phesaid switness Tuether states that
PW-04 who is constable Zahid did not accompany him to the spot , whereas the said

witness in his examination in chief has admitted that he returned to the spot along with

the investigation stafl, PW-06 who is complainant ol the case has admiticd in his

“statement he did not prepare the recovery memo at the time of recovery from the

gccﬁéed. Apart from these material contradictions there is a delay of 20 dayé in sending"
the samples to the FSL and this delayv'has not been explained by the 1.O. ’

All the above mentioned 'points and contradictions in the evidence produced by
lile prosecution raises a benefit’ ('Ji"doubl i.n favour ol the accuscd and these above

mentioned poinis and contradictions leads this Court to decide that the accused is not

guilty of the charge leveled against him.

-

Therefore. in the fight of the abovementioned circumstances, | hereby acquit the

. be confiscated to the

state after expiry of revision/appeal period.

ANNOUNCED:
19.09.2014 )
‘ " (NADEE AMMAD ) .
_ Sentor Givil Judge, Tank.
CERTIFICATE -

Certified that this Judgment consists of Four (04) pages. Each page has

3

been signed by me after making necessary correction t}

Sepi il Judge, Tank.
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BEFORE THE HON 'BLE SERVICE TRIBUNAL K.P.K. PESHAWAR

on

eréiaégr te the Reply of Resgengeﬁﬁ

&ERVICE APPEAL NC. 4652/20ﬁ5

Iargn Khan V/8 PPO (I.G.P ) snmd sthers,

behglf of Appellant.

F

Rejeimder teo Pr~1151aarv Oegecclena .

1.

Tbat Omjectien psrs Ne 1 ig 1ncerrect. The Appellant
is an gggrieved persen .Thug he got csuse of action and
lecys Standdi. '

That Objectien Péfa-No.E'i§ incerrect. The Aﬁpéll@ﬁt'h}ve
#gde the patties as ReaEQHQents whe are Recessary partieg
in the Appesl. ' :

The Objectien pars No.3 is incgr:ect.'The Appeai is well

within time

That the Ohjectien Psra 4 ie incerrect. .The Reépendeat-
aubh@rltles hgve net explalned uncleanllneq: of the
Appellant “Ihus denied., '

.~ 'agt Objectien Para Ne.5 is imcerrect.

That Ob jectier psrs Ne.6 is imcerrect.
Thet Owjectien psra Ne.?7 is incerrect.
Thgt Owjection Ne,8 is in90rrect.

Rejeinder ts Reply en Para Facts.

Te

~

Lo

e
e

Heeds ne reply .
Thet Pasra Ne.2 of the Cpjectien ig 1ncorrect The
" Appellint wes felsely implicsted  in the Criminal
Cese due te mslafide intentipﬁ and ulterier metives.
After leng criminsl preceedings the Appellant was
Hen?bly acquittee frem the charges leyelled sgainst
the. Appellant, In this cennectien Judgnent ard _
eréer dated. 9. 9 20ﬂ4 of acqultt&l gf the Appellant
15 eaclozed,

Thet Bera Ne.3 en facts of théReply is incerrect.
Ne preper enquiry hasve been conducted snd have
net given preper eppertunity te the Appellant.

Thusdenied.




\;;;;Q | iithin stisulsted periéd sad tiled s Servige

- P

Re jeinder te Reply em grounds.

Thet the Appellsnt heve glresdy been scquitted
by the lesrned Trial Ceurt after imitiating
leng preceeding en the mattér in guestioned.

He wgs fslsely implicsted in the criminal caze

A te E ¢

by the Respondent sutherities
|

That the Aﬁéellant(submitted dsphrieental appesl

i .y

Appesl in the Hen'dle Serviée Tribunal

In wake of gubnissiens msde above it is hua&ly
prayed thst the ippesl of the Appellsnt may kindly be
ané the Appellant may kindly bde restered on Ris |

accepted
‘Service with all back penefits on his erginal pest and | {
nuaber. a
B - Yeur Husble Azpellint; :
Z,-‘//‘“\
Muhsbmad Imrsa : SN
tareugh Counsgel. ' ' B
T WA
(Shajkh Irtikharul Haéq )
Dgted . 14.1.2015 _ Advs cate High Court,
Affidevit. _ ; .
‘ S

It is seleanly affiram and declare enm edth tkaﬁ.tue
comtents ef thé Rejeinder is true smd correct tethe Best

of ny knewledge ahé belief snd that nethirg has deen eoneealed.é

L1 L
' ;f/éw__«_ ' - -
7. R . il
Depenent., 2 S
: fu/i‘? <ihy, /s, S
;/0';'“\ ,,—a‘" / “‘:;: ’ -'\ T ‘
’4"_/’\*"'/.(, / kY 1e| }"
4 ol .
s 4, - g LA I
A M .. yd .
BTN AR : -

PRNORTUUNR NI I S




. fl o / IN THE (E‘k)llRT OF MR NA DEEM MUHAMMAD, Sl?Nl_Q‘R '_(?]\{I}J |
. Y/ JUDGEMUDICIAL SGISTRATE EMPOWERED WITH SECTIOR 0o
/ j CR.P.C, TANK L e
/- | . Criminal Case NO&..........338/PO ol 2013. b
| Dute of Institution:.........23.10.2013. *
L 1 “Pare ol Decision. oo 19.09.201+. -
\',\' f‘“ ‘§ State.,... VS Jmran Khan Son of Alamgir K}?ap Castg
‘ D U : Mian Khel RO Mohallah Civil LIne
{ N »VQ ! Tehsil and PHstricl Tank
‘\\ l::/\\ 5 .................................... (Accusaed)’
NS : |
ANY; N CANE FIR NO 319 DATED 02072013 U4S 13 ALO-34 PO POLICE
AN STATION SMA, TANK. ~
AN BN g -
! < JUDGMENT
3 -—-{ “'\3
: ! -‘]I\ :\t My this Judgment is directed 1o dispose ol the instant case titted above.
= o ]
| PoS : Summarized facts ot the case are lhl‘ml on 02,07.2013 SHO Amir Abduliah along :

with other police Nafree was on routine gusht towards village Umer Adda. When they

TR

.
v

s "
s

reached village Umer Adda they saiw @ man coning ofi his motoreyele towards Tank

iy ff
A ,
-~ Bazzar. He was stopped on suspicion and on asking he disclosed his name as limran son |
i
o of Alamgir. His body scarch was conducted. During. his body search one plastic shopper
. 14 -
o wirs recovered [rom his right side pocket of shirt. which contained 20 grams chars and 10
b, pram Opium . On further checking of his shalwar one 3¢ bore pistol was also recovered
3 5 ! < ] _

which cortained 03 live rounds of same bore. 300 grams of Bungd wus also recovered

from the right handle of the motoreyele, Later on the SHOConipliiiant prcpurc’d the

Murasila and sent it to the police station through constable Zahid No 304. On the basis of

4 the ahove mentioned FIR was lodged.

murasil

estigation, complete challan was submitied in this

After completion of the inv

Court on 23.10.2013 for nal. Accused was summoned in the instant case and

e
f e -4 ~ . N g 3 : . . ~ - ~ —
iﬁgg@ requircments ol Scetion 241-A CrP.C 1898, were complicd with on 13.12.2015. Formal
102.2014. wherein accused claimed trial. ?

~The prosceution cvidence was summoned and the prosecution produced evidence

in support of instant case- In order to prove the case against the accused, prosecution

produced and. examined six (06) witnesses while PW Constable Fazal Rehman and =
'i;
constable Said Rasool were abandoned by the prosecution being un-necessary. :

- .
] .
|
o ;
o
4 = t . R4 '
’ :
o = e )
) T * L o LR o il



2 N

Afier  closure ol prosecution evidence, statement of accused was recorded
/ U/S 342 Cr.P.C. wherein accused denied the allegations leveled against him in the charge
£ .
!f : and showed himscel as innocent.
Arguments of learned counsel for the accused and SPP for the state heard and!
| case file perused.
The prosccution first witness in the instant case was Ayub Khan. whom has:
L appeared as PA-T and has stated during his examination in chicl that on the receipt ol the
I -
Murasita, he incorporated the FIR which correctly bears his signiituic and the sime is
exhibited a8 Ex:PW-1/1.
The prosceution second witness in the mistant casé was Constable Rehmat Ali No &
Favho was marginal witiiess (o the recovery memo which is exhibited as Ex: PW /10 In
his presence SHO Amir Abduliah handed over to the L.O one 30 bore pistoi along with 02
- : ' magazine and 07 live rounds of 30 bore. 20 grams chars. 10 grams Opium and 300 grams
bung in case FIR'No 319 dated 02.07.2013 U/S 13 AQ Police Station SMA Tank and his
, statement was recorded by the 1.O.
A\ - - ;,
/ " The prosecution third witness was Constable Sheikh Saadi No 603 whom has -
A\ [
\0\?\ appeared as PW-3, He has stated in his examination in chicf that during the dayvs of 18
‘ . . o e
occurrence lic wus posted as constable. On the day of occurrence he was present with the
18
SHO and other police party when one 30 bore pistol along with 02 magazine and 07 live Y
s rounds o 30 bore. 20 grams chars. 10 grams Opium and 500 grams bung were recovered
l'; §: J’i‘@ ° - ‘ ’e
. Tl N 2 7 . N . - . N Yo rae Gert s 110 ot '
: D by SHO. who prepared the murasila and sent it to the police statian. His statement was 2
_i"'\_\.‘. "y . . .
i LY _;‘13‘§Q;i'ccordcd on the spot. -
‘:f -.: 15‘3“..' " . ‘n\ ) o : -!
- The prosecution fourth witness was Constable Zahid Khan 304 whio has appeared
I : . ' ’ i Tib
.“_‘7 . A ) . - v ! * q
' ds PW-4 and has stated during his examination in chief that he was present with the SHO = F‘
at the time of occurrence when the SHO/complainant recovéred the said chars; Opium, .
Bung and one 30 bore pistol. Accused was also arrested 4t the spot. The murasila was
: : e -
prepared by SHO, who handed over 1o him the said murasila which he took to the Police '
station and handed over to the 1.0 and came back to the spot with the 1O, ~
- . ;
. H
!
i
3
}
. b




3

. oW : vresd e PAV.
The proseeution [HHI WIHNess wils Sher Badshah ASI who has appeared as W

.
p...—.m...—.
G

>

5 and has stated during his e¢xamination in ch]et Ahat.during the days ol occurréuce he L

o B .

ce Station SMA lank He has conductcd m\ftstmallon in lhc. mstant

was posted at Poli

~where on pmnlalml\lj of

case. On receipt of murasila ln, proceeded 1o the spot,

SHO/complainant Amir Abdullah he pu.p"ued IhL sile pl'm wlhiiclh is L\ PW 571, on lhe ,
e spot SHO/complainant handed over to him one 30 bore pistol No 6760 al'ong with 02 ‘
magazine and 07 live rounds. l‘hc 5a|d plstol is Ex: P1. Heé recorded the statements of
PWs U/S 161 Cr.P.C. On the completion of investigation he: handed over 1!1'0 clml!zm o .
|
the SHO. :
}
The prosecution sixth and last witness was Amir Abdullah SHO who is also- -
complainant of the %hstant case. He has appeared as PW-6 and has stated during his, ~ ‘
examination in chief that during the days of occurrence he wWas postéd -as SHO of PS /i
’ £
: i
SMA Tank. On.02.07.2014 SHO he along with other policé Nafree was on routine Qitsil T
- i . b)
towards village Umer Adda. When they reached village Umer Adda: They saw  rusn |
. : . s l)
coming on his motorcycle towards Tank Bazzar. He swas stopped on-susp’ Aho
disclosed his name as Imran Son of Alamgir. His body search was conduct: * Lring his 2
g AL . ' :
body search onc plastic shopper was recovered from his right side pock //Sh irt, which '
contained 20 gram of chars and 10 ¢ram of Opium. On fuither’si < ~oif of his s?m}\\-ﬂf
one 30 bore pistol was also recoverec l whlch contained 05 live rounds ("( came hore. 500 '_ i
: : o / :
grams of Bung was also recovered fro'm the,right handle of the meia ,’C”clsﬂ Latergn he -
: L.
,‘1(\?,'?@“ pxcpaled the Murasila and sent it to the police stauon through coust HUL Za hxd No 304.
gl = ;
, (V! ; : On the basis of murasila the above mentioned FIR was lodged. =, '
: i «@,, L o : ;
7 AR g}.C : . - o i
*g,‘i»;;\p o gH0 N ‘1\ I have uiven due consideration to the record of the Ipstant case as well as -«
[P 2 . : ' T
ﬁﬁ‘émei .'ﬁ?’ﬁl" Q) \Y ' .
: | l\ § ‘;ubmlsslons mide before this court hom which 1t is very i (‘h clcar that there are 4
contradictions in the statement of projecution witnesses, PW 4',!,4' Constable Zahid Khan':

KR s

has stated in his cross éxamination that accused was coming 5"15();1_1 Tank side; while PW- .| .

Ce b .

2

SaiE

o . o
H Lo .

~ - 7. . 06 who is also complainant of the instant case has cleaviy Stated: in his state‘mem.thaty-; R

3

- accused was proceeding towards Tank [rom Umer .f-\cid;z.%;.\-\/-(ﬁ has stated that he along,
N . N . . . . Ac ’ A'/' ' ’ ’
' ; with the accused and the police along with murasila went to the police station whereas

e,
.. e~

N
;
ATt s e e -y PRI




4
he took the murasitu to the police station alt alone. P\};— o

l’\h’-04 has stated that

05 in his statement has stated that when he reached the spot the complainant of the case ™7
who in PW.00 Tird not prepared any revovery e, Phe said witness Turther states (it

PW-04 who is constable Zahid did not accompany him to the spot , whereas the said

i
o1

witness in his examination in chief has admitted that he returned to the spot along with

PW-06 who is complainant of the case Hug admitied in his

the investigation stall’

statement he did not prepare the recovery memo at the time of recovery from the
- accused. Apart from these material contradictions there is a delay of 20 days in sending
:'ilmc s;implcs to the FSL and this delay has not been explained by the [.O
All the above mentioned points and contradictions in the evidence produced by
the proscculic_m raises a benefit of l(loubl in ‘favour of the accused and these above
mentioned points and contradictions leads this Court u.) décide thit the 'uccuscd is not
ﬂm]lv of the charge leveled against him.

! : ‘Therelore, in the light of the abovementioned circumstances. | hereby acquit the

erty if af

accused from the charges leveled against him. Case pr . be confiscated to the
state after expiry of revisionzappeal period.

- ANNOUNCED:
L 19.09.2014

(NADEEAM SLUHAMMAD )

Senor Civil Judge. Tank.

CERTIFICATE

Certilied that this Judgment consists of Four (04) pages. Each page has

- , ' been signed by me after making necessary correction tf

it . (NADE®BY MUHAMMAD)
‘ : ‘ SepiarTivil Judge, Tank.
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- " 2007! Shakeel Ahmad v. 1.-G. Punjab Police 193
PRE\AE Co'URT MONTHL‘( REV‘E\V Vol, XL | ) QSycd Jamwsheod AllL 1)
192 - sv : ’ from criminal case on basis of compromise, ailegations in show-cause
' notice remained unsubstantiated---Authority had not provided opportunity
10 such official to submit reply to -show-cause notice---Such official had
M - been punished without any evidence---Supreme Court set aside such
penalny, directed reinstatement of such official in his substantive rank,
put he has to remam under suspenmsion---Competent authority was
girected to hoid fresh inquiry under Punjab Removal from Service
—(Special. Powers). Ordinance, .2000 and. pass.fresh order.in accordance..
. with law. [pp. 194, 195]C, E & F

ima facie, he submissions of he
i ma facie, supports t
CLD 1158, which, pri '
petitioner. ) ‘.
earned counsel for the petitioner and learnedy -
ators, we are inclined 1o grant leave o
- : nether the High Court was legalyy
i inter alia, the questions W he High Court |
. ?offlf‘eé : ;3"{1@5[,{160'{ a legalduty “to-exercise. 1S ‘.Junsdc;cu;)ln“htor,,‘_m;
Just%trlcccnu:m of a right as claimed by the respondents and whether they
en

C“ul(l he sa[(l t0 be a lleved CISOIIS b Withd[awa'l Of the invila[ion Qt
. 3 y :
gg p i ) . ‘

4. Having heard the 1
Advocate on Record for the cave

“ (d) Civil service---
----Disciplinary proceedings---Disputed questions of fact---Regular
. inquiry should be held, so that accused official be in a position to defend
himself. {p. 194] D

2/8C " Leave gramted
S.M.B./P-12

2007 S C M R 192 Hafiz Tariq Nasim, Advocate Supreme Court for Petitioner,

‘Ch. Aamir Rehman, Additional Advocate-General and Muneer

e Court of Pakistan]
[Supreme Ahmed, D.S.P. (Legal) for Respondent No.1 and 3.

Present: Faqir Muhammad Khokhar and Syed Jamshed Ali, JJ

ORDER
SHAKEEL AHMAD---Petitioner -
’ - , T SYED JAMSHED ALI, J.--- The petitioner, ex-Sub Inspector,
versus @ %  Police, seeks leave to appeal against the judgment, dated 10-2-2004 of

the learned Punjab Service Tribunal. It arises out of the following

' d others---Respondents . -
1.-G. PUNJAB POLICE, LAHORE an e leamed ¢

tition No. 1314/L of 2004, decided on 26th Ju}y, 2006.

Civil Pe ! .'
(Against the judgment, dated 10-2-‘20033 passed by Pu-nja_tl;j
Service Tribunal, Lahore in Appeal No. 1714 of 2003).

2. Disciplinary proceedings were initiated against the petitioner
under the Police (Efficiency and Discipline) Rules, 1975 by way of
| . show-cause notice, dated 21-3-2000, according to which on the night
- between 20/21-3-2000, he apprehended three persons brought them to
: - “&4 . Police Station, Sadar, Muzaffargarh, they were subjected to severe
--Subordinate police officials—--Keeging_.subordinates rank: Fortu.re ‘,::15 a .result of which one Alla}x Diwaya, succumbed to
oA 3¥ d‘szi;line and highhandedness---Posmbie in a manner, whic 44 - injuries for vhich F.I.R. No. 120, was registered on 21-3-2000, under
free trom Indis

holds rule of taw---Such ofticials must pe dealt with in accordance .g sections  302/452/342/148/149, P.P.C. at Police Station, City
up
with law. {p- 194]\A :

(a) Police Order (22 of 2002)---

Muzaffargarh. On 22-3-2000 i.e. the next day, the Superintendent of

4 Police, Muzaffargarh passed the ordec i.e. "I therefore, tinding the S.I.
-3 guilty of above gross misconduct award punishment of reversion from
973), Art.13---Double punishment ’ the rank of S.T. to his substantive rank to A.S.I. with immediate effect”.

y and Discipline) Rgles, 1975---

)‘ - *
(b) Punjab Police (Efficienc

___R. 4---Constitution of Pakistan (1

L . derlined to supply emphasis). However, on 30-3-2000, another
o ¢ " Princites. [p. 1941 B A (o ppiy emp , ;

on’same allegation---Not legal an‘lp fp 9 order was passed according to which the petitioner was dismissed
" (c) Punjab Police (Efficiency and Discipline) Rules, 1975-- 4 lrom service. His departmental -appeal was dismissed on 20-3-2003

i : rvice ' (Special powers) 3% and his appeal before the Punjab Service Tribunal was dismissed
-— p Removal from Service ( 3 ¥
---—Rf. 3. 4, 5 & 6 Punja (197): z on 6‘l-2004,
L (v “of 2000), ) il case B . o .
Ordma;c: --(-Dismissal from service due to PCI}({bPCYIOt "__“m;mmm,j;w; © 2-A. The learned counsel for the petitioner submits that the
An:?‘l[ :)};)lice official-—Validiiy-—Uiers S Was p i(sb basi'sﬂ'“i'- petitioner could not have been punished. twice on the same allegations.
agains o antiated allegation and o 4 - : , N ‘
ubstantiate gatic

FI.R would remain an uns

{ i “cuch official {38
imum penalty could not be imposcd---Atter acquittal oj s?gh i
maxim | ! § i

§.3---Constitution of Pakistan

5 SCMR

-
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-Eléfendéd‘the’impugned _judgment. H

. has laid down U

oA NTHLY REV 214 RYPEERS
r MONTHLY REV(EW [Wol. XL 20071

194 SUPREME COUR

Collecto
- r Customs v. P
V. raper Iﬂtﬂrnali
Rt onal (Pur ) L
(Prvr ) Lad.

s

{Surdar o A B

e H al Ml.lu.llﬂ“l'd(l Raca Khan iy i
> 4

[n the criminal casé aforesaid, he was acquitted yide judgment, dated

26-2-2002 but nad already been punished by the departmental authority

without any inquiry and without atfording any opportuuity of personal

hearing to the petitioner.

zhe‘ considerations weighin i

slitioner ng with the said ele

Ergument ‘:l‘jgevz?ltpi!;::;g[;d-%p ly to the C:f?(:aelz:ﬁsiuiﬁmy that the

General. As per as other Cetore us by the learned /‘\dditionm;3 i s

General dre concerned we onlenyom of learned Additional Aayocae

order of dismissai, the cri0~n0t find any merit because M

Jecided on 26-2-2002. minal case was pending Whic(t)lnvtvgi c?telff
inally

3. Onthe other hand, the learned Additional Advocate General has
He submits that the petitioner was
acquitted in the criminal casé by wa of a (:ompromise_and payment of
Diyat to the legal neirs of the deceased itselt established the guilt of the ) For wi o
petitioner and, therefore, RO inquiry was necessary. Since the petitioner . petitioneri‘f’ what 'has been stated above, we R
had not even submitted  reply 10 the show-cause notice, he cannot- i Ossofgl‘;lihed without any evi de;}::eaize of ;ﬁe e
R ity to defend himseif which without providing to
could not be done.

complain that an opportunity of hearing was 1ot granted 10 him. Accordingly
. . , WE C i .
onvert tiis petition into appeal allow th
. allow the same a
nd

4. We have considered the submissions. Although we appreciate direct reinstatement of the petition
- er in his substanti
ntive rank as
an A.S.I.

the anxiety of the seniof Police Otficers in keeping the subordinates Howeve}-, he will remain under i

ranks clean and free of indiscipline and highhandedness yet we will likel, ¢ hold a fresh inquiry und suspension. The compete i
. e . . A powers) Ordi er the Punjab R ) nt authority will
1o emphasize that this objective 18 to be achieved 1M 2 manner which { 4 ) Ordinance, 2000 and . emoval from Servic -l
upholds rule of law. We are fully aware of the worst popular perception e Order, (dated  21-3-2000 w‘illjlal ss a fresh order in acc:orclamcee (Special
of the subordinate police officials, still they have 1o be dealt with in 3y | simpliciter to the substantive raxtq).l‘: treated as an order of :alth v

. i s . v .

accordance with 1aW. : 44 quesuon of back-benefits is left t and not an order of penal e
at the time of final decision of Lho be decided by the compet ty. The
of the departmental petent authority
proceedings.

S.A.K./S-54/SC

k
B

5. In this case. we find that the show-cause potice was issued on
71-3-2000 and the basis thereof was registration of the criminal case
aforesaid. The petitioner was allowed a period of seven days 10 reply to} ¢
the show-caus€ notice but the first punitive order was passed Onfg -,
22.3-2000 and it specifically stated ion from the rank-of
g.-1. to his substantive rank of A.S.-T. was by way of punishment. It,
thus, amounted to reduction in rank and, therefore, he could not have

This is one aspect of the

been unished 0 the same allegationl @ ain. il
gen punished o e g g 34 Before Sard
matter. R ar Muhammad Raza Khan and N
. - % nd Nasir-ul-M.
6. The second is that when the order of dismissal was passed, ?.% ulk, J7
d the sole basis of the dismissal order was o |

Order accordingly.

2007 SC M R 195

[Supreme Court of Pakistan]

COLLEC
TOR CUSTOMS, PESHAWAR----Petitio
ner

criminal case Was pending an
registration of the criminal casc. Tt may be noted that uniess an accused versus
person is found guilty an E.L.R. remains unsubstantiated allegation and|{C 1R Messrs PAP
solely on that pasis imposition of maximum penalty is again all cannons b NOW ER INTERNATIONAL (PVT
ugh the bas¥s SHERA and another---Respond;uI:TDi’
D

of fairness. After acquittal of the petitionet, even tho : }% L
thercof was £OMpromise, the allcgations contained in the show-causé Civil Petition No. 173-P of 20072 . .
notice remained unsubstantiated. This Court, in a number of judgments, , decided on 16th August, 2006

ne rule that i disputed questions of fact are involved
ticularly in cas€ of major penalty, 8 regular mquity should be held s0
d official is in @ position t0 propetly defend himself. We

ding 1o show cause potice, dated
21-3-2000, 3 period of seven days was allowed to submit reply, but the
first penal order having been passeﬁ on 22-3-2000 there was no occasion| g
for the petitioner to submit reply o the show cause notice. It was one 0

(On appeal .f
Peshawar Hi al .from the jud
h gment, d .
gh Court, Peshawar Passed in F ,Afi([)(‘:(le?__gl 2-2001 of the
=, . . 0. l Ot‘ 2000)‘

par
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will like to observe that accor
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' In view of the above, we do not find any merit in this appeal

o is accordingly dismissed. However, we direct that the re-process

g jection, as has been mandated by the learned High Court in the

Iv‘ugned judgment, may be completed within a period of two months

-sout fail, otherwise the delinquents shall be taken to task.
i

peritioners, the respondents are directed {0 re-process ypq 2
of the petitioners by adopting the Jollowing procedures... g

{a) A Commirtee shall be constituted con.'ri.cting of fair im =3
and sufficiently senior officers within seven days from‘;he he
receipt of a certified copy of this order. The Commiye,
hold its first meeting within 15 days thereafter. The Co,,, . -
shall individually examine the case of each petitione,mm-‘ A

¢ granfing him a'meaningful heating, < o -dg

7. 1738-L of 2013:

¢uous and is accordingly dismissed; however, let the applicant(s‘) f)f
gpplication move to the concerned authority which have to Té-~
s the matter in the light of the verdict of the High Court about the
gion or otherwise of those who were the petitioners before High
Lort and it is for that authority to see if the applicant(s) can also be
B en the benefit of the impugned judgment in terms of law laid down in

(b) In case any of the petitioners has submitted a Jake docyp,,.
there is any criminal case pending against him, is nor q residp B
of the area for which recruitments were made or otherwise W
not meet the eligibility criteria provided in the advertisemen, &

the basis of which he was appointed, such petitioner shall poy o

inducted into service. All other petitioners shall be deemg d OO need Akthar Niazi v. Secretary, Establishment Division, Government
-have been reinstated into service with effect from the date “ , @M‘iﬁ!ﬁﬂ (1996 SCMR 1185). |
which their services were terminated. However, their three ye;,gi g . Order accordingly.

contract shall commence from the date on which they g 'u'WA/G-SISC

directed 1o take charge.

18

20155CMR7'7A.

(c) The Committee shall conclude its work within g maximuﬁ pg,-,'od2
[Supreme Court of Pakistan]

of 30 days from the date of its first meeting.

(d} The pea’tior.ters have voluntarily and of their own Sree wipl ® . ;
w50 v 00 o any clai o back senfs oy @ resns i Muhammad Chasiry C1,
nature. , : ' '
Gulzar Ahined and Sh. Azmat Saeed, JJ

fe) The cases of the petitioners shall be considered Jorl :
y INSPECTOR-GENE_RAL OF POLICE, PUNJAB---Appellant

regularization on the same criteria ag other similarly placeq
employees at the appropriate time,

(N Al the petitioners shall appear before the Executive Distri S ) T AhIQ MAHMOOD---Respondent
il Appeal No. 52 of 2012, decided on 25th April, 2013,

. (On appeal from the judgment dated 20-10-2011 of the Punjab
*:¥ ¥rvice Tribunal, Lahore passed in Appeal No.3039 of 2010)

versus

Civil Service Rules (Punjab)---

nothfhstanding that there was some irregularity in the process of] Bac’:.- Z;ieﬁf: nd:t’:::tl;:‘;:erﬁulis’"-& Pi‘;melflimz?mzli": l”':"seef:::ceon
seleculon, may behoq account of one of the members, who is said to have[&) tinstatement ;fn service---Scope---Police " official- was dismissed Srom
fr‘;:g_as ahappotnung authority was n.ot. competent to sit in the sm , &'vice due to registration of F.LR. and civil suit filed againlst him---
s foiéée-de;;i?;ciﬁffoth ""et r;o.t fllglble or quallﬁed‘shan go. This| ¥ Pnl::ce official filed revision petition before the Inspector General of
o Hi homent | c; ac airly ‘in terms of the direction of the} %3 Ylice, which was kept pending till the decision of F.I.R. casc and civil

80 Lourt and take further action. *&; Wit by the court---Subsequently police official was acquitted from thie

SCMR

- A5~ we have—decided ~the -appeal;- this-applicatiomris—rendered——"
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F.L.R. case and as a result his revision petition was allowed and he ,, .3
reinstated in service---Service Tribunal allowed payment of .~ 4
benefits to the police official for the period during which he re,',,m-n‘ ’ # ‘ ] .
out bf service---Validity---Grant of back benefits to an employeg Whoi g ;. On 13th March, 2012, the learned Bench, seized of the matter,
was reinstated by a Court/Tribunal or the department was a rule ang ¢ o " required to examine the provisions of rule 7.3 of the Civil Service
. denial of such benefits was an exception on the proof that such Person IR pules (Punjab) in the context of the payment of the entire back benefits
had remained gainfully emplcyed during such period---Entitlemep, of F:"", period of 17 years. 8 months aud 29 days during which the

(2009 PLC (C.S. ) 47). Leave is granted inter alia to consider the
issue raised.

-~~~ - back benefits of a person had to be determined on the basis of facy ™ ondent stood removed from service and in this behalf, two
" each case independently---Police official could not be held responsiy, S ggments, titled as Muhammad Hussain and others v. EDO (Education) .
PRLIK T e e TR ol “forthe period during which his revision petition was kept pending dlc zw(_s_ (2007 SCMR. .855)..and - Federation of- Pakistan through
‘ ; to the F.I.R. and civil suit, because such pendency was on account y 3 E,WMim'stry of Education and ‘others v. Naheed Nadshahi, (2010-
the act of the police department---Revision petition filed by pojio, Wl (MR 11) were cited. The learned Bench noted that some principles had
official was kept pending till the decision of the criminal as well as ciyi 3R eo 1210 down in both the above-mentioned judgments -but not in a
case, which had no relevance because unless he had been found guiig gfinite way, particularly, when examined in the light of the
by the Court, he was not debarred from performing his duty-—Polje3 "’d,cumstances of this case, therefore, it was considered appropriate that a
official was entitled to back benefits, as it was the police depanmw"., ,rule be enunciated, after considering all the relevant aspects, arising in
which on basis of a wrong opinion kept him away from performing py t 4 ipis and similar cases with further observation that it be placed before a
duty--—-Police official was entitled to back benefits from the date of/ S8 gench of five learned Judges of this Court for resolving the
filing revision petition till his reinstatement in service---Appeal ',_1  nflicting judgments. . .

dismissed accordingly. [pp. 91, 92]A, B, C& D

Muhammad Hussain and others v. EDO (Education) and omgf.'

e

3. A brief account of the facts of the instant case is that upon a
;| written complaint submitted by ome Mst. Sakina Bibi- through her
2007 SCMR 855; Federation of Pakistan through Secretary, Ministry of i ‘msband, a case was registered against the respondent, Constable Tariq
Education and 'others v. Naheed Naushahi 2010 SCMR 11; Sherig Mehmood (N0.7607) and others, vide F.I.R. No0.52/1992 under sections
Muhammad Shahzad v. District Health Officer 2006 SCMR 414 109/419/420/468/471, P.P.C. at Police Station Lower Mail, Lahore.
Binyamin Masih v. Government of Punjab through Secretary Education, 8 Due to registration of the criminal case he was placed under suspension
Lahore 2005 SCMR 1032; General Manager/Circle Executive Musling¥- o 6-7-1992 w.e.f. 29-6-1992. Incidentally, the respondent had also been
! Commercial Bank Limited v. Mehmood Ahmed Buit 2002 SCMR 1064;#1 found absent from duty for a period of three months and 26 days w.e.f. '
Pakistan through General Manager, P.W.R., v. Mrs. AV, Issacs PLD:3§ 19-6-1992 to 28-7-1992 and 30-8-1992 up till the passing of order dated
1970 SC 415; Muhammad Bashir v. Secretafy 1o the Government o-‘ 16-11-1992, when in pursuance of departmental proceedings, he was
1 Pakistan 1994 SCMR 1801 and Trustees of the Port of Karachi ‘tismissed from service under Punjab Police Rules, 1975. Against the

Muhammad Saleem 1994 SCMR 2213 ref. % order of dismissal from service, respondent preferred an appeal which
. was dismissed on 21-4-1993.

- -,..__......._,.-_.._.-(__""'“m -

Jawwad Hassam, Additional A.-G. for Appellant. ) i .
. ‘&3 4. The respondent had been facing trial before the learned
; Aftab Alam, Advocate Supreme Court for Respondent. '. Magistrate in pursuance of the above-referred F.I.R. In the meanwhile,
Date of hearing: 25th April, 2013. hea}sp ﬁled':f Revis{on Petitign before the Inspector General ¢f Police.
: . Revision petition so filed by him was entertained but it was kept pending
JUDGMENT G-

. ' il the decision of the case arising out of the F.I.R. noted hereinabove,
[FTIKHAR MUHAMMAD CHAUDHRY, C.J.-—-Leave Y ¥well as adjudication of a civil suit. It may also be noted that in respect |

: 83 of the i PP S .
appeal has been granted by this Court vide order dated 1st March, 20!'2; same subject matter, a civil suit was also pending in which the

o ) 434 ©pondent was not a party. However, in the crimi
1o examine the followtng question:-- G party. ’ criminal case noted

; - -.hcreinabove, the respondent was ultimately acquitted from the criminal
“Inter alia contends that the learned Service Tribunal could 1% p.latge by the learned Magistrate Section-30, Lahore vide order
have exercised discretion to modify the quantum of punishmen ikl hlefi 1-3-2010 not on merits but while disposing of application under
Relies on IG (Prizons) N.-W.F.P., etc. v. Syed Jaffar Shaged ¥tion 249-A, Cr.P.C. '

SCMR [ JARE on

i

) o . ‘e on o timms 4 e
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' competent court of law and there is no reason to keep it
5. It may be observed that this Court in the case of Dr. Muhq in - pending further. .
. rori g —Dad K .
Islam v. Govt. of N.-W.F.P. through Secondary Food, Agriculture ;-

Stock and Cooperative Department Peshawar and 2 others (lw Y a"': (5) Inthe light of hzs acqui{lal i"z the cn'm.inal case, a I.enie.m vie\.V is )
1993) had declared that all acquittals are certainly honourable. There oy it taken. The petz{z?ner s reinstqred in ser:wce }w:h mzmedta_le )
be o acquittal which may be said to be dis-honourable and.the law pgy -} effect an.d the period of absence/put of service 'WIII be’lreated as
not drawn any distinction between these (wo types of acquitials. Ty . el leave withour pay. No emolument will be paid to him for the
pe after recording of acquittal, the revision petition so preferred by hiy way - period of his absence/out of service. .

- —allowed -on -13-8-2010. ~The relevant paras therefrom are reproducys

————m —— -

. 6. [n the opinion of the AIG, back benefits of the period
aring which the respondent could not -join his service could not.
p- established because " of the pendency of the decision of the-:
“iminal case, which was (0 be decided Ly the Court after
 gisposal of the civil suit case to determine the innocence of the-
- spondent. We may observe, at this stage, that this opinion was against
E: 3¢ law because the proposition of the law is that a person is innocent
No.52/92 under sections 419/420/468/471, P.P.C., Polja;‘ QP wless he is proven guilty by a competent Court of law. Reference may
Station Lower Mall, Lahore and absence from duty for a peri _; " je made to the case of MUHAMMAD ASGHAR alias‘ NANNAH v. STA.TE'
of .about 4 months. His appeal was rejetted by the “PPEllarg_; ' 2010 SCMR 1706). e
authority vide order No.16150-51/AC, dated 21-4-1993. K,

herein below:--

h "This order shall dispose of a revision petition prefferf-ed by E
£ Constable Tariq Mehmood No.7607 of szhore district againg
the punishment of “dismissal from service” awarded by g, 8
SP Headquarters, Lahore vide order No. 55 7‘5-80/8‘1', dareg 3
X 26-11-1992 on the charge of his involvement in case F.|p'R

M . - However, for the redressal of his grievance in respect of gfant
{ /! (2) The undersigned has gone through the erf-fion Pe!ition.‘ B back benefits, he approached the Service Tribunal and
! ) parawise comments thereon offered by the pumshmg as well g3 S8 meceeded in getting the back benefits as prayed for vide impugned

appellate authorities and other relevant papers minutely. The =Y ndgment dated 20-10-2011. Concluding para therefrom is reproduced

petitioner has also been heard in person in the Orderly Room e | yerein below:--

™ - -
11-5-2010. . ~ a "S. The deparimental view that according to rule 7.3 of CSR it is
(3) Upon perusal of the case file it has transpired that on receipt of 4y .. discretion of the competent authority 1o trear the period of
instant appeal the case was referred 10 {UG Legalf"" opinion a3 33 . absence either on duty or otherwise. But the discretion has to be
the criminal case is under trial who opined that the innocence "f ;_ used judiciously. After acquittal in the criminal case and his o
the appellant can not be established prior to the decision of ihe *@ = reinstatement by the departmental authority there is no e
criminal case, which will be however, decided py the courtafer " . o0 0pion for depriving him of the benefits of the period that . -

the .disposal of civil suit, In the light of legal opinion the ‘h““«':"* . he remained out of service. Appeal is, therefore, accepted and .~
competent authority directed on 13-2-1994 to pend the case till | the impugned orders are set aside. He be paid benefits of the

the decision of the court.” Rt period that he remained out of service.”

Y

course of personal hearing denied the allegations lev "::}; bis arguments stated that as this Court in the, judgment reported
against him and stated that he was falsely implicated in it § 8 Naheed Naushahi (Supra) had observed that the question of
" above said criminal case. During personal appearance By T T AT S in terms of monetary benefits has to be

\ has adduced a copy of order dated 1-3-2010 by Magistfg{t &eided by the Department keeping in view the facts whether civil

" Section-30, Lahore, vide which he has been acquitied inPctg_t o eriant had been engaged in any job during the period when he was
F.I.R. No0.52/92 under sections 419/420/468/471, P.P.L/Z8

E : ‘ . Cr.P.C  fibjected (o departmental proceedings or otherwise. Therefore, the
1 | Police Station Lower Mall, Lahore under section 249-A, Cr-P-bmd a0 000 have passed an order in his favour without
!
1‘

(4) The petitioner in his revision petition as well as during il 5 o 0 Additional Advocate-General, Punjab, in support of

s e

. M .. la!ld : a ¢ ) :

When asked about his absence from duty, .:he petitioner s inal ¥ dtu:l’tmmng this aspect of the case. Reliance has also been placed by him

that he remained absent due 1o registration of sq:a' crim W n

(case) against- him. Now the case has been decided by j'.
o a2

the case of Muhammad Bashir v. Secretary to the Government of the

SCMR ‘ { —
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i the auwthority setting aside the order may determine,

82
Punjab, Education Depariment, Lahore and 2 _cthers (199
SCMR 1801).

Whereas on the other hand ir the-vase of Mfdhammad H'“Sai,\: 3
(ibid) it has been held that grant of service back-benetits to an €Mployeg .‘:.
who had been illegally kept away from employment was the fulf: .
denial of such benefits to such a reinstateq emplqyee was an lexcemmn o)
the proof of such a person having remained gainfully err;;::c;yed du_rm
“Such a periéd. Therefore, he prayed that under Rule 7.3 of CSR, Sefye,:
Tribunal may have not allowed him back benefits in view of

. . “,
judgment which has been relied upori.

8. Learned counsel for the respondent stated that in vi.ew of m
facts and circumstances of the case, Service Tribunal had given rejy

which is in accordance with the law laid down in the case of M@ !
Hussain (ibid). .

9. We have carefully examined arguments put fqrward by both
learned counsel for the parties. It would be appropnate.toinf)te tha%‘;
Full Bench of this Court in the case of Muhammad Bashir (ibid), whij

g,

taking into consideration facts of the case, namely, the appellant therey
was compulsorily retired on 26-6-1986 after completing 25 years of |

CSR7-3 as under:--

wernment servant is held to have

fon unjustifiable or not wholly
mﬁable; or when a Government
bavant who has been dismissed,
) moved

Ryinstated,

Inspector-General of Police, Punjab v. Tarig Mahmood
(Hrikhar Muhammad Clhuudhry, CIj

83

behalf of the respondents has referred tv comments of the Punjab
Service Tribunal, which state as under--- :

"While hearing the case the appellant Muhammad Bashir had
given his comment to forego arrears in case of his re-instatement
in service. Consequently in the last para. of the judgment dated
28-3-1992 it is observed that the intervening period during which

the appellani remained out of service shall be treated as leave
e - without pay, ™ - - . )
[ 4

this stage it would be appropriate to place in juxtaposition FR 54 and

F.R. 54

7.3 Civil Service Rules (Punjab)

the  suspension

of a

is
or

or
the

suspended
revising

service under section 12(ii) of Punjab Civil Servants Act, 1974. AfgQgpeliate authority may grant to

having failed to get his grievance redre§sed from the d;:par e B i
authorities, he challenged the order of his retirement before Punm: |
Service Tribunal on two grounds, firstly, that he had not completef fdf
25 years' service qualifying for pension and secopdly, Lh'at .the order of 48

reinstatement had not been made in accordance with public mter]est. e 3
Tribunal did not attend to the first ground bgt allowed appeal don 11{: ;
.ground that the ‘record of appellant was satlsfa}ctory .and good. ’
Tribunal also held that the intervening per'lod during which he rema 'j," )
out of service would be treated as leave without pay and on having takeig -.-

into consideration section 16.of Punjab Civil Servants Act, 1974 «
with FR 54 held as under:-- -

tees B
"In the present case clause (b} would attract. 'T‘he Conwutlmeg f
shall also take into consideration whether a civil servan;m
earned any amount by way of salary or as profit on adcc.o ,
his having accepted some eznploy{nenr or'been en.gagesv::iwvl ”
profitable business during the intervening period. "b C(, _
according to proviso (ii) of section 16 of the Pu'n}.;x e’_m
Servants Act, 1974, where an order of removal of a crtswo fspa'i .
has been set aside, he shall be entitled to such arrea .
instant case, the Tribunal has not allowed the arrears rgg X
without assigning any reason. The learned counsel appes #

B )

[

)

SCMR

for the period of his absence

fom dury..

if he is honourably acquitted,
the full pay to which he would
have been entitled if he had

-not been dismissed, removed |
- or suspended and, by an

order 1o be separately
recorded any allowancé of
which he was in receipt prior
to his dismissal, removal or
suspension, and

if otherwise, such proportion
of suck pay and allowances as
the revising or appellate
auwhority may prescribe. It
further provides that in a case

. falling under clause (a), the

period of absence from dury
Will be ireated as a period
Spent on duty. '

When a. Government- Servant who
has been dismissed or removed
from service, is reinstated, the
revising or appellate authority may
grant 1o him for the period of his
absence from duty:

(a) if he is honourably acquitted, -

(6)

-case falling under clause (a),

the full pay to which he would
have been entitled if he had
not  been  dismissed or
removed and by an order to
be separately recorded and
allowances of which he was in
receipt prior 10 his dismissal
or removal; or

“if otherwise, such proportion
of such pay and allowances as
the revising or appellate
authority may prescribe”. In a

the period of absence from
duty will be treated as a
period spent on duty. In a
case falling under Clause (b),

it will not be treated as q
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period spent on dury unl
the revising or
authority so directs.

Mrs. A. V. Issacs), if the dismissal of a government servant is
held 1o be unlawful, he.has to be allowed salary for the period
he was kept out of service, reduced by the amount, if any, that

In a case falling under clause (b) it
will' not be treated as a period
spent on duty unless the revising or

appellate __authority, _ so_ directs. |

Provided that the amount of
arrears payable to the government
servants concerned, whether he is
re-instated as a result of a Court
judgment or acceptance of his
| appeal by the " departmental
authority, shall be reduced by the
amount earned by way of salary or
as profit on account of his having
accepted some employment or been
engaged in some  profitable
business during the period he
remained dismissed, removed or
suspended, and  for the
determination of the said amount a
committee shall be constituted
consisting of two officers of the
Administrative Division and a

‘representative of the Finance |

Division.

he mtghr have earned by way of salary, or as profits, on account
of having accepted some employment, or having been engaged in
some profitable business, during the above period. 'Tlmf the
legal starus of Governments' ciaims for arrears of pay’ and

ailowances-is- no- longer -the~same- as- -had--been - indicated-in————

para.3 of this Ministry's Circular D.O. No.F. 9(15)-RI (Rwp.)/61

. dated 23rd December, 1961 (Annex). Consequently, it is no

“longer appropriate jor the erquiry committee referred to in
.par‘a.4 of that circular D.O. to consider on merits, in cases in
which government servants are restored to their pos;s as a result
of Court's-decisions, as to whether or not, and not to what

extent, pay and allowance for the period of thei
duty should be restored. pe Y their absence from

It has accordingly been decided that, in cases where a
government servant is reinstated retrospectively as a result of a
Court's decision, the functions of the enquiry comnmittee 1o be set’
up under para.4 of this Ministry's Circular D.O.No.F. 9(15)--
RI(RHT)/61 dated 23rd December, 1961 (Annex) .waulz;

" henceforth be as follows:-

The ‘Ministry/Divisian/Department, .as the case may be, ma

obtain from the government servant co)zcemed a s,olemz
dfclarauon. supported by an affidavit, as to the p;zrticulars of
his employment, or engagement in profitable business, during

;Ih.e p;n’od of ;is absence from duty, and the amount earned by
im by way of salary from such emy : [
o e . . mployment, or as profits in

In the provisions quoted above, one thing is common namely that on.ref :
instatement eithér by Court order or by. the departmental authority, afier@’
acceptance of appeal, the employee would be entitled to back benefits, I
it is established that he had not been engaged gainfully during the perid§ o .
when he was out of job. - : 3 ) After examining such evidence as might be available, and cross-
' : | examining, if necessary, the government servant the Ministry/
er provision on this subject i.e. SL.No.1553 Division/Department, as the case may be rr;a iv m»r}.' ‘
producei 4 ﬁm{ings as to whether or not the above decl'aratizn fs “orima
' Jacie' acceptable and on what grounds. - prima

—

10. There is yet anoth
Vol-II, Esta Code, 2007 Edition, the contents whereof are re

hereinbelow:--

[P

Reinstatement of Government Servants on Court decision ool

Functions of Enquiry. Commitiee.

c) z fhf declcz.rc.ztl:on is found to be, 'prima facie' unacceptable, the

» mzsrry/D:v;:'wn/Departmem, as the case may be, should refer’
. . - § te case 1o the c it j Vil ei i
A. reference is invited to the O.M from the Law Dl\*;;l:; 10 the amount ;T:;;te;)', v::;c/;,ofgz:j:wsng thezrdﬁ nfimg as
No - 7(8)-70-Sol(1), dated 12th Augist, 1970 (L NoAR  periog of absence from dury, mey et the dectoration preverty
which states, inter alias, that, in accordance with the ‘S,'“P'mt“* verified/scrutinized by an ;x ey dec_llamfwﬂ e
Court's judgment in C.A. No.28 of 1969 (West PaKSBM For example, if th Case had been dealt with by e Spece

v . \ e case had been dealt with by the Special

[T

| li SCHMR



v
o

86

L

(@

(3)

.-NO.FQI(IS)RI (pr)/61. dated 23rd December, 1961 u

(4)

SCMR

- Police Establishment at any edrlier stage (n any connection, ,

- ordered by the Court on account of the relevant adm:mstra;i,é-

015) tnspector-General of Police, Puajab v. Tarig Mahmood 87
: ({ttikhar Muhammad Chaudhry, CJ)

or should not be restored, following considerations will have ro
. kept in view.--
verification/scrutiny may be arranged to be carried out by thy

Establishment. For purpose of ~this ~verification/scruiy; g
assistance of the relevant Income-tax authorities may als, p, s ;
sought, if the ‘government servani concerned be an {ncome-m

payer.

(a) Whether the person concerned was acquitied on a purely
technical or procedural grounds or whether the actual

allegations against him had been gone into and were found to be
incorrect; :

In case the reinstatement of the government SETvani has pey

. (b) Whether the individual during the period he was away from

: active duty and other sources of income; and so on.
action having been found 1o be defective, the commiliee sho ' (5) It has further been decided that in cases where the total period
also give their findings: involved does not exceed 12 months from the time the individual
' was suspended or removed from service, the final decision
should be taken by the Ministry concerned at the level of
Secretary and in all other cases the matter should be referred to
the Ministry of Finance for prior concurrence. "

As to which officers were responsible for that defectiveness of
administrative action; and .

As to whether any, and what part,' of the a}nour;: payai}:lde ,;
{ary for the period g

ent servant by way of net sa i
SZ::;ZZI from duty, might justifiably be r‘ecover,ed from g
Zﬁicers The recovery from such officers will, of caurse\é fo ‘
departmental proceedings under the Government Servemy

(Efficiency and Discipline) Rules.

- g view of the above provisions of F.R. and CSR as well as Esta Code,

tnis Court had been expressing its opinion with regards to the settled law

: in various pronouncements. Reference may be made to judgments in the
 wses of Muhammad Hussain (ibid); Naheed Naushahi's case (supra);
. Sher Muhammad Shahzad v. District Health Officer (2006 SCMR 421);
Binyamin Masih v. Government of Punjab through Secretary Education,
Lahore (2005 SCMR 1032); General Manager/Circle Executive Muslim
- Commercial Bank Limited v. Mehmood Ahmed Butt (2002 SCMR 1064);

‘Pakistan through General Manager, P.W.R., v. Mrs. A. V.:Issacs (PLD
P [970 SC 415).

The above instructions do not apply to cases mm;:m_@
government servants are reinstated as a resul{ 'of ac‘c:’ﬁd‘ gz
' | appellate authortties,
eals by departmenta el ’ .
‘czzﬁtinue to be regulated by provistons of FR-34 as hitherto.

(Annex}

~ In the case of Muhaminad Hussain (ibid), this Court has clearly
f paras,4 and 5 of the Finance Division let ';.et.lled the law stating that:--
tract of paras, ! ‘

(Ex "It is a settled law thar grant of service back-benefits t0-an
employee who had been illegally kept away from employment
was the rule and denial of such benefits to such a reinstated
employee was an exception on the proof of such a person having
remained gainfully employed during such a period. "

‘ And further that:-

amended).’

i$i ored 10

If as a result of Court decision, a govem;:;lent se:;afn;rrre:et o
1 i hether pay and allowances ,
his post, the question W O i
ion or was removed from s 2

he was under suspension / e e
] ' h case. For this purpose, paik
decided on merit of eac el
] inistry or Department ¢ : ‘3

that in all cases the Mini s

order a departmenial enquiry headed by the repres;nu;::;‘ ‘f
Minisrry/Départmen.’ Administratively 'concemememwr i
] 1 ] Financial Adviser as a o
Financial Adviser/Deputy ; s
] ] ittee should consider W \
committee. This cominl o e el
1 ment would be justifie

merits of the case, Govern { e pei
the official concerned, the pay an;i allwaanc;zsI{lorc omini o
i ‘ ] hether in full or in part. £
involved and, if so. W dn com
conclusion whether pay and allowances 1o the individua p

Nl
1

"It is an admitted fact that there is nothing on record that the
petitioners were gainfully employed anywhere during the
relevant period and this fact was also not considered by the '
learned Service Tribunal in para 6 of the Ampugned
Jjudgment. Therefore, it would be very unjust and harsh to
deprive the  petitioners of back-benefits for the period for
which they remained out of job withour any fauli Sfrom
their side. It is a settled law that back benefits in such




-
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' In the case of Binyamin Masih (supra), the Service Tribunal accep

ey
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situation cannot be withheld by the respondents or by y, ‘
learned Service Tribunal.” s

reme Court also distinguished the judgmen of

In the same case, the Sup :
3

this Court in Mansoor-ul-Haq's case, cited above:--
o “.The learned Service Tribunal has refused back-benefits 1o the
petitioners in view of law laid down by this Court.in Mansoor. gy ™3

- Hagq's case 2004 SCMR 1308 which is distinguished on facts ana"

law wherein PIDC vide order dated 23-6-1986 termingg, d"'"
.Mansoor—ul-Haq 's lien by stating that the same will p,
maintained by PACO, a borrowing organization and not in fhe:

PIDC and the said proposal was accepted by the PACQ
therefore, the judgment relied by the Law Officer and leame:i -

- Service Tribunal is distinguished on facts and law. "

In the case of Sher Muhammad (supra) it was held:--. »,

v there is nothing on record that the petitioners were gainflly
- employed anywhere during the re i e
unjust and harsh to deprive them of back-benefits for the peri
© for which they remained out of job without any fault from the
- ‘side. At the cost of repetition they were proceeded u
(Efficiency and Discipline) Rules for no fault on their part

_ their services were terminated in an arbitrary manner witho
+ providing any reason. The departmental authority rejected their

' appeals simply on the ground that they were appointed againg 3 |

the post of Medical Technician in an erratic manner withou %

and the

1. noticing that they were selected as Dispensers in BS-6 )
Medicd')

competent authority of its own adjusted them as

. Technicians in their own pay and scale. [t
that they held the post of Medical Technician, All these aspecis

have not been considered and the petitioners were made to suffr’ @

throughout this period for no fault of their own. In these 3.
circumstances we fail to understand how their salary can be 33
withheld for the said period when they remained out of service 3
due to whimsical and arbitrary actions of the functionaries. The %
petitioners have got every right to recover their arrears. 3§
" Reliance in this respect is placed on Pakistan through Genertl 3
_ Manager, P.W.R., Lahore v. Mrs. A.V.. Issacs (PLD 1970 54

- 415). Accordingly. keeping in view all the aforesaid features 4
the cases, we convert these petitions into appeals and allow ]

petitioners all the back-benefits.”

he petitioner therein. However, it reli<a
hich the petitiofy.

AR

appeal preferred on behalf of t
to ‘grant back-benefits for the period during W

© SCMR

- yis Court ruled in the Mehmood Ahmed Buit case (supra) that:-~" """

was not their foll %

ted lhc I.',.l ..

ot - thﬁ...;"f" o o

; 1) [nspec[or—Ggf}eral of Police, Punjab v. Tariq Mahmood . 89
(Iftikhar Muhammad Chaudhry, Cf)

;emai“Cd out of service. It was ordered by this Court that the interveni
rod be treated as leave of the kind due to him. The Suprem Véﬂmg
cooverted the petition into appeal and accepted the same while m:d‘fo'u "
e judgfnent of the Tribunal to the extent that the salary conc Crnirll Yllﬁg
 eriod, from 24-1-1996 to 11-2-2000 would be paid to the peiitigonei"”

k- ithin 2 period of four weeks under intimation to the Assistant Registrar

. of this Court at Lahore.

"It may be added that grant of service benefits to an employee
who had been illegally kept away from his employment was );he
~ rule and dem’a] of service benefits to such a reinstated employee
was an exception on the proof of such a person having remained '
gainfully. employed during such a period. The mere fact that th
respondent haa{ left the country and had gone abroad withouet
any groof of his being gainfully employed during the period in .
‘quesnon, was not sufficient to deprive him of the benefits i
issue. Needless also to add that nothing is available with us :Z
hold that the respondent had remained gainfully employed
somewhere during the said period." : : vee

Tie Supreme Court directed in its j ;
S ud
mushahi_case (supra):-- . ‘ gment in the Neheed

j’Thus we are of the considered opinion tAat the Service Tribul TR A
instead of granting relief as it is evident from the conclud:la
paras with regard to the financial back-benefits- ma hang :
referred the case to the department for establishing a Cor)r’zmittzz
for thg purpose as noted above. Before parting with this
order it is to be noted that the department shall refer the
case 'of the respondent to the Committee, which will be
constituted in view of the above instructions contained i:
Sl.No,{SI of the Code for determining whether she is entitled

rh‘e claimed financial benefits or not. However, the departme {O'r
Zhrec;zq to diquse of the matter in respect of her back-benZﬁz
0;‘1:;1 s”(l;(;’:ii? '{)ut not beyond the period of two months on receipt

i:l akt:l:; case of Muhammad Bashir v. Secretary to the Government of
an (1994 SCMR 1801), leave to appeal was granted to the

R ¥pellant to consider wheth i i
/ ' ] er the Service Tribunal was justifi i
tefusing back benefits. The brief facts of the case were that'--J sified n

“

...the appellant was -servin j

rving . as Subject Specialist i
Go.vemment Comprehensive School, Faisalabad, vfhen he wg.sl'
retired  from service under section 12(ii) of Punjab Civil

L St
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Servants Act, 1974, after having completed 25 years' service 0
26-6-1986. The appellant having failed to get his grie"t;n:
redressed from the Departmental authorities, approached lh: 4
Punjab Service Tribunal. He challenged the order of p ‘
retirement on Iwo grounds; firstly, the appellant had noi
completed 25 years' service qualifying for pension, and secondly’
—_that the order of retirement ‘had not been made in the pupj, 1
The learned Service Tribunal had not allended ;53

e

interest,

ground No. 1 but allowed the appeal on the ground that 1, J3&

record of the appellant was satisfactory and- good. Tp,-

Character Roll presented in the Court depicts that his servic,':i

record was quite satisfactory/good. While allowing the appeg ;5
the Service Tribunal held that the intervening period, dun'ng,_!

which the appellant remained out of service, shall be treated a:-' 1

leave without pay.” :
Y

Citing the provisions of E.R. 54, the Supreme Court held that:--

*In the present case clause (b) would atiract. The Committes "; ]

shall also take into consideration whether a civil servant hgs
earned any amount by way of salary or as profit on accouny of'?’

his having accepted some employment or been engaged in some™ %
ing period. Similarly, 3
of the Punjab Chil" 3§
Servants Act, 1974, where an order of removal of a civil servarti". ]

profitable  business during the interven
according 1o proviso (ii) of section 16

has been set aside, he shall be entitled to such arrears of pay as 48
the authority setting aside the order may determine. In the s

instant case the Tribunal has not allowed the arrears of pay °¥

without assigning any reason. "

In the case of Trustees of The P
Saleem (1994 SCMR 2213) the Court has held that while the entitlement ,ﬂ
of a reinstated employee to get the back benefits is to be determined 04 3§

the basis of the facts of each case independently.

[n the impugned judgment in this case, the Service Tribunal had 3

held that the appellant had given his co
penefits) in case of his re-instatement in
observed by the tribunal that the interve
appellant remained out of servic
However, the Supreme Court he
had not been incorporated in the im

not allowed in view of the concession of the appeliant. Therefore, 1
held that these comments cannot be taken into cousideration. In view ol
these facts and circumstances. the appeal was accepted, and the ca5¢y8

t
SCI?R |
13

I,

P

ort of Karachi v. Muhamirmd_f

mment to forego arrears (back &
service. Consequently, it was 4
ning: period during which e #
e shall be treated as leave without paj: : §
1d that this concession of ‘the appeltant 3
pugned judgment of the Servic: ¥

~ Tribunal and that there was also no reference to that back benefits ¢ FF
it wa‘_»i' .

1015]' Inspector-General of Police, Punjab v. Tarig Mahmood 91
- ({ttiknar Muhaiimad Chauatiry, CJ)

emanded 10 the official respondents for deciding the mateer in

secordance with law. The Committee was ordered to decide the
3 peilant s eptx(lement of arrears of pay and adjustment, if any, in
secordance with Rule F.R. 54 and Civil Services Laws. ,

11. The crux of the above case-law is that the grant of back benefits
o 80 cmpl_oyee who was reinstated by a Court/Tribunal or the
gepartment 1s a rule_and denial of such benefit is an exception on the|
ro0f of that such a person had remained gainfully employed during such
riod. The entitlement of back benefits of a person has to be determined
on the basis of facts of each case independently. There would be cases at
fimes thr} no difficulty is felt by the Court or Tribunal to grant the
pack tfenefil}s whe{l there are admitied facts between the parties but'when
there is a dispute in respect of the facts ter
b e o the Dopasment. then of course, the matter had to

12. In the instant case the respondent was dismissed from servit;,e
was awarded to him vide order dated 26-11-1992 but later on reinstated
o 1'3-8-2019, however, the back benefits were not awarded to him as
(he intervening period was considered as absence/out of service. The
case .Of the.respondem is to be considered at the touchstone (;f the
principles 'ot granting back benefits as deduced from the judgments cited
above', It is to be observed that as far as the question of granting back
benef'lts to the respondent with regard to the period during which he
remam?d absent from duty i.e. period of about 4 months could be based
on a disputed fact but as far as the period during which his Revision

" petition was kept pending for decision of the criminal as well  as civil

cases are concferned, the respondent cannot be held responsible for the (B
same because it was on account of the act of the Department for which
he cannot be held responsible in any manner, therefore, in view of such
admitted 'facts and following the principles as laid down in both the
bove said judgments as well as in the case of Muhammad Bashir
(supr_a), we are of the opinion that minus the period during which he
remaEnCd absent from duty i.e. four months, he is entitled to back
benefits Sl{bject to establishing before the department in terms of
iylg 7.3 of CSR that he was not gainfully employed during this period.
s‘tar as rest of the period is concerned, he is entitled for back benefits
lals it was tpe Departme_nt. which on the basis of a wrong opinion kep;
113?183:)% t;(;:;e%erbforzmi hig @ty, as it is fevident from the order dated
produced heremab{, vﬁe evisional Authority, which has already been

o ::i(nsttlc") Eor the 'toregoing reasons, we are of the opinion that there is
s 1-alctt' in the judgments, which has been cited in the subsequent
o gran ing order dated 13-3-2012, the principles of both the cases are

mmon, as it has been observed hereinabove. In the cases of such like

Lwrll  SCMR
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- question of giving him back benefits during the period when he re
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" 015 Rooh Afza v. Aurangzeb 93

(Anwar Zahicer Jamuii,
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nature, the Department should havé decided the cases, depending o Abdul Qayyum v. Muhammad Sadiq 2007 SCMR 957 ref.

the facts of each case and as far as the instant case is concerneqg " - Khyber Pakhtunkhwa Pre-emption Act (X of 1987)---

respondent is entitled to get back benefits during the period whep he' the {b) -

instituted a revision petition, which was kept pending till the decisigy . B : . ' . '

the criminal as well as civil cases, which have no relevance ag Unles N db_;.ﬂuwathtbat---Lapse of 10-15 minutes in performing Talb-i-

had been found guilty by the Court, he was not debarreq frosy » Muwathlbat---Effect---Fatal tq right of Pre-emptwn--- Slightest lapse of
. performing his duty. Thereforc, from the date of filing of the Fevisioy X e in performance of Talb-i-Muwathibat was fata{ to the case of the

petition and till its decision he is entitled for back benefits as far yg-—t-S—yre-¢mptor-—-No redundancy could be attributed in performance. of.
: Ta;b.i.Muwathibat to accommodate a pre-emptor who had not been
 igilant in making such Talb---Pre-emptor consumed 10-15 minutes to
. giscuss the matter with her family members before taking the decision
; o exercising her right of pre-emption---Talb-i-Muwathibat was not
- i yformed in accordance with law in such circumstances---Suit for
MWA/I-18/SC " Appeal dismissed ‘A possession through pr‘e-e'mpuon had ?een rightly dismissed by the High

‘ " Court--—-Appeal was dismissed accordingly. [pp. 99, 100] B & C

, J Mian Pir Muhammad v. Fagir Muhammad PLD 2007 SC 302;
Muhammad Nazeef Khan v. Gulbat Khan 2012 SCMR 235; Sonabashi

Kuer v. Chaudhary Ramdeo Singh AIR 1951 Pat 521 and Muhamma

Ahmad Said Khan v. Madho Prasad 35 Ind Cas 91! ref. '

% () Khyber Pakhtunkhwa Pre-emption Act (X of 1987)-

A _.S. 13--- Qanun-e-Shahadat (10 of 1984), Art. 79--- Suit Sfor
R possession through pre-emption---Talb-i-Ishhad---Attestation by two
witnesses---Non-appearance of one of the witnesses of Talb-i-Ishhad in
court---Effect---Fatal to right of pre-emption---Plea of pre-emptor that
g one of the attesting witnesses of Talb-i-Ishhad, who was also the son of
¥ the pre-emptor, could not appear in court as witness as he was out of
the country at the relevant time---Validity---Notice of Talb-i-Ishhad
' had to be attested by two truthful witnesses---Even if one of the witness
of Talb-i-Ishhad was out of the country at the relevant time, he could
have come to Pakistan to appear in the witness box in support of his
mother’s (pre-emptor’s) claim---Suit for possession through pre-
emption had been rightly dismissed by the High Court in such
circumstances--—-Appeal was dismissed accordingly. [p. 100] D

Abdul Khan v. Ramzano Bibi PLD 2013 SC 193 and Muhammad
Mal Khan v. Allah Yar Khan 2002 SCMR 235 ref. '

._§. 13---Suit for possession through pre-emption---Performance of

Maineq 18
absent, it is for the Department to conduct an inquiry and. independel:g F:

decide whether he is entitied for the same or not.

13. Thus, the appeal is dismissed with costs.
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