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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. " ' .,.ii1 u' !CAMP COURT D.I.KHAN.
. I- aIJi

SERVICE APPEAL NO. 1652/2013
Date of institution ... 30.12.2013
Date pf judgment ... 23.05.2016

I t.10 . v;I|.i -1|! :'C’F
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-iii

I Imran Khan S/0 Alamagir Khan,
Distt: Police No. 528 Police Line, Tank (Caste Miankhel Moh: Civil Line Tank).!i i

f1"If*
.iLf4 'll|i

Ilf •I r(Appellant) m
;f.:

MVERSUS
■!.i

ill
1. Govt: of Khyber Pakhtunkhwa through Provincial Police Officer(LG.P) Khyber 

, Pakhtunkhwa Peshawar.
! 2. D.LG Police Tank D.l Khan Region D.I.Khan.
1 3. Distt: Police Officer, Tank.

^ .'d: II

li if

I» (Respondents) '

ti.1 SERVCIE APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA 
SERVICE ACT, 1974 AGAINST THE ORDER DATED 29.08.2013 OR

■1E! ■ \''31
. f

>[ti DPO(ICESPONDENT N0.3) VIDE WHICH THE APPELLANT WAS DISMISSED: 
FROM SERVICE. '

Pm li-I1.

1 i
fh:.

Mr. Shaikh Ilfikharul Haq, Advocate.
Mr. Farkhaj Sikandar, Government Pleader

1For appellant. 
For respondents. ■:;ili!r i , dsi-u ii-;

Itfi MR. MUHAMMAD AAMIR NAZIR 
MR. ABDUL LATIF !

.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE) i

ill1
1 tl‘%V9V

1^- /> JUDGMENT I

i liMUHAMMAD AAMIR NAZTR. MEMBER: The appellant Immn Khan S/Oi a
i I.

Alamgir Khan through linstant appeal under section-4 of the Khyber Pakhtunkhwa Servlet ti l'I 

Tribunal, Act 1974 has impugned order dated 29.08.2013 of respondent No.3 vide which the, 

appellant was dismissed from service. Against the impugned order referred, above, the 

appellant filed departmental appeal on 20.09.2013 which was not responded within the 

! statutory period of 90 days.
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illif!i •'■1:ISif
2. Briefly stated facts as per contents of the appeal are that the appellant was appointed i ^i

!|iKi as ConstableTn District Police Tank vide order dated 18.07.2007. That after appointment, jjf J/IIF:I !l: ..i iiii 'S:(Ill li
■
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I,fii•1:n ';Hf o I nif- appellant started performing his duties with the entire satisfaction of his superiors. That due; ! |i
■H\

to involvement of the appellant in case FIR No. 319 dated 02.07.2013 u/s 3/4 Article/13-AO i
fi

■

PPC Police Station Shaheed Mureed Akbar Tank, he was issued a charge sheet alongwith
! I

I ■'•'■•T

1
:i' 1 statement of allegations! Finally after enquiry, the appellant was dismissed from service yideI.a

*.
impugned order dated 29.08.2013. Against the impugned order, the appellant filed:i
departmental appeal on 20.09.2013 which was not responded within statutory period of 9,0 h i:

■ '"illi
ii ■;days, hence the instant appeal. i'5‘

iiln f
\lr ! Til iF•:' '■I>:

We have heard arguments of learned counsel for the appellant and learned !'

I
■i ' Govermnent Pleader for the respondents and have gone through the record available on file, i ' iii

■ M ■ -^1
,■!

)■IT

' ' I' 1 ' ; "Learned counsel for the appellant argued before the court that the appellant was'"'M
! 4.

dismissed from service 6n the basis of frivolous FIR^ rtat’s why he was acquitted frbrn* i I
uti. \ 1!•lithe charges leveled against him by competent court of law vide judgment dated 19.09.2014.II

I’!! u
. ^ Learned counsel for the appellant contended that since the charges on which the appellant.5|

']V fOii : r

was dismissed from service had not been proved before court of law and he was acquitted,
y. ji.'-

therefore, the impugned: dismissal order may be set aside and the appellant may be reinstated

o'!) IPa[if,...; hif-v. Ii
s !

^1 into service with back benefits. i i:
. 1

■ ,'T

1,I,!..
5. While rebutting the arguments of learned counsel for the appellant, learned SIt i■ ■ I

%-Government Pleader submitted before the court that the appellant was involved: in! 

misconduct and in this respect case FIR No. 319 dated 02.07.2013 was registered against 

him. That the, respondents has rightly initiated departmental proceedings against the appellant

ii! ■(

IT "IH'
f t

\
-f

'1

I and was dismissed from service. That the appeal being devoid of any merits may jbell1 i

Ii■I,.

1 dismissed. i; \t't!1
:•■[=' ■■

- L/\ 1J IJIi

f'! d
•I; I6. Perusal of the case file reveals that the appellant was serving as constable in the i

iti
I i- Police Department since 2007. It was in the year 2012 that he was charged in a criminal case ;i I!

vide FIR No. 319 datdd 02.07.2012 u/s 3/4 Article/13-AO PPC Police Station Shaheej'd
1 .1

I:'i Ifif
i i

111
Mureed Akbar Tank. After involvement of the appellant in a criminal case, he was ' i H

■ I ■ ■ ■ ■ - It 'Ij!
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■1 iiU AIf depai'tmentally proceeded and in this respect charge sheet alongwith statement of allegations • 

were issued to him. As a criminal case was registered against the appellant, therefore, the

n
1

it;u .^i t>'
enquiry officer held that the appellant guilty of gross misconduct. Consequently,, the k\

;• I,.

irf competent authority imposed major penalty of dismissal from service upon the appellant. ' qil f;:!:!-
!1
li! •i
Pi i:

On the other hand, the criminalcase registered against the appellant vide FIRNo. 3d;9:i
. ' i ,U 1;;

• ''I' -tii
was proceeded in the Court of Senior Civil Judge/Judicial Magistrate, Tank and eyentualliy;

I ' ''i ' i*''!’

the accused/appellant got acquitted from the charges leveled against him vide judgment dated

7.I! I!■[ it
i; [

IH f ij ilil i''il:
iK

k:.

t.' •

19.09.2014. Since the competent court of law disbelieve the prosecution case and acquit thef
)i

i :■fe: j accused/appellant due to defective evidence, therefore, the charges of misconduct leveled
I ■ “ ! . ■ '' '

upon the appellant fn the enquiry proceeding on the basis of criminal case vide FIR No;:3d9
i . i if'

automatically stand ornitted. Due to the acquittal of appellant in case FIR No. 319, the 

impugned dismissal order dated 29.08.2016 losses its validity, hence we are inclined to ^
' ■ ■ ^ ^ ' ■ ' : ill

accept the instant appeal by setting aside the impugned order dated 29.08.2016 and reinstate: f
: ‘ ■ 1 ; ■ I

the appellant into service with all back benefits. Parties are left, to bear their own c'osts.' Filef * ' 

be consigned to the record.
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lij Appeal No. 1652 of 2013
iM ■‘1.li  ̂■ ■ipir- .

'U T\.'-k^i i.j.;f flm iif'i'i' Counsel for the appellant and Mr. Farhaj Sikandar, GP for
• ‘Ii

22.02.2016 ■ ;
1

ii- •
i; i.respondents present. Though a single FIR has been registered but

I
1 the nature of the case property which is a pistol and the narcotics,

{ill
convey that two separate challan might have been submitted II■t;:-1

which situation is notjclead^reflect^^it;. from record. To ascertain.. - j

( vlthe situation, the parties are directed to produce all relevant record !|V; ifi
i •i1 on the next date. To come up for arguments on 23.05.2016 at!
m .;

)liI!■- r!'
II ;camp court D.I. Khan. ! ■!

, iiil* •U'

illa;
L

I
:■

■■

1
’f

Me^’ber .
Camp Court D.I Khan .

JV. 1 I’i.•
1^1i 1; ■ill I; ‘Ia' MemberC: iVh: '■:•

m : i!1 M
ii >.V:

>!

* 1i.23.05.2016 I ;Counsel for the appellant and Mr. Muhammad Asif, HC :;I Iy
■ ' ii' ?!■i

! -illalpngwith Mr. Farkhaj Sikandar, GP for respondents present. I • It;- I - ■i-
t;'' i:IS rf!l

Vide our detailed judgment of to-day consists of three

pages placed on file, we are inclined to accept the instant appeal by

setting aside the impugned order dated 29.08.2016 and reinstate 
f

the appellant into service with all back benefits. Parties are'■ :
)

however, left to bear their own costs. File be consigned to the !

■‘iI.1
"i;;!i 111iifi’

1, •Ii;I I'll;
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!•■i '^1:ii 'if ii; I1 'i -i'.ift ! lii
•If :!?ft record.
ti iii.:I !..1^1Ji M'AnnouncedI?: I' i

23.05.2016
ft!

MUHAMMAD AAMIR NAZIR)' ■ 11,- 
MEMBER . : '.'i

Camp Court, D.I. Khan -
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27.4.2015 Counsel for the appellant and Mr. Farhaj Sikandar, GP 

with Muhammad Khan, H.C for the respondents present. Due 

to non-availability o

s.
«

ench, arguments could not be heard. To 

come up for arguments on 27.10.2015 at camp court, D.T.Khan.

a Camp Court, D.I.Khan.
*

II Clerk of counsel for the appellant 

Sikandar, GP with Muhammad Hussain, Inspector (Legal) for 

the respondents present. The Bench is incomplete, therefore,

Mr. Farhaj27.10.2015

I
Wi case to come up for arguments at camp court, D.I.Khan on;.F?

i)?ME ER
Camp court, D.I.Khan
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Form- A
FORM OF ORDER SHEET

Court of

16S2/2013Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

30/12/2013 The appeal of Mr. Imran Khan presented today by Mr. 

Shaikh Iftikharul Haq Advocate may be entered in the Institution 

register and put ^up to the Worthy Chairman for preliminary 

hearing.. .

1

- \ REGISTRAR

This' case is entrusted to Touring Bench D.I.Khan for 

preliminary hearing to be put up there on 1-^ ^1 - J ^ .

2

I
.

♦ y:*• > f-9

Appellant with counsel present and heard. The learned
27-01-20143

counsel xontended that appellant has not been treated in

accordance with law. He has been dismissed from service on

baseless charges and allegation. Points ^ raised need 

consideration. Admi^ Process fee & security within 10 days.
\l

%
\

hereafter, notices be issued to respondents for submission of

N written reply on 25-03-2014 at Camp Court, D.I.Khan.

"I
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BEFQHE ifiaeBlK PMHgMKHGWAlVSSHV-ICE TRIBUNAL PESHAWAK,

2013Q.T.k No ■,e,-

loiraa Khan V/^ Govt of K.P.K through F.P.O etc

Index* ‘

Annexure Pages.Particulars of documentsS.No.

/- 41. Memo and grounds of the S.T.A
2. Copy of First Page of Service 

booic indicating appointment
3. Copy Of BbSii«5'Sheet .

4. Copy of
5* Copy of Departmental Appeal 

alongwith postal receipt.

A - 5“

- ^ -
B

C & B 7 " /® 

-//-£

6. Wakalatnama.

Yours Huuiole Appellant, 

through Counsel.

(Shaikh^ihherul Haq ) 
Advocate High Court.Dated.;^6.12.2013 •

!• .1.
/

\
''j
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BEK)BE THE SERVICE TRIBUNAL-K > P->K ■ PBSHAWAB.

/fo'SlS.T.A No. 2013

Inran Khan S/O Alamglr Khan 
BiattsFolxce No.328 
Police Line Tank^
(Caste niankhel Hobs Civil Line 
Tank.)

«

Appellant.
o

V/8 •i:v

1. Govt of K.P.K through 
Provincial Police Officer 
(I.G.P ) K.P.K. Peshawar.

2. P.l.G Police Tahk -P. I.Khan fiegion 
P.I.Khan.

3. PisttsPolice Officer, Tank.

ifr

SERVICE APPfiAL UNPER SECTIC^ 4 OP K.P.K 

SERVICE TRlBUNAir^ACT-'l 974 AGAINST \ THE 

0RPER-^PAT®P-^.29'.8i2p13 0P-PrP;0(R8SP0NPENT 

NO. 3 ) VIPE - WHICH ^THE:^^^PELLANT UAS-^PIBHISSEP 

PROH SERVICE

PRAYER.

©N ACCEPTANCE OP THE INSTANT APPEAL -THE
IMPUGNEP”^P:^'bATBP.29.8.2013 opthe-

RESPGNPHSfN075^X£>.^.© ) MAY KINPLY-BB__

SET ASIPE ANP THE APPEliJiiANT - BE l^^MNSTATEP 

IN SERVICE WITH ALL BACK-BEN^EPIT -IN THE 

INCUHBENCECOP RESPONPPNT AUTHORITIBS.

Respectfully Sir,

Pacts.

That the Appellant was appointed as Constable

4



-2-
in District Police Tank on 18.7.2007 (First Page ot 

Service Book ) of appellant is enclos^ as Annexure A.

That the Appellant as performing bis duties stbb 

the entire satisfaction his superiors .Airing services 

Appellant received a Charge Sheet'wherein it was stated 

that he (Appellant } is involved in Criminal Case vide
article 13-A.O P.S.

2.

P.I.H Ho. 319 dated.2.7.‘2013 

Shhheed nureed Akbar Tank .Whicn was replied—^in-detail 

that he was falsely implicated in the aforesaid criminal 
Case .Copy of charge sbeWt is enclosed^as^Annexure
whereas reply of Charge'sheet is avaHabie^with the- 

Respondent authorities and they refused to provide the 

copy to Appellant. Ô'

Copy of P.I.R is enclosed as Annexure C

2. That thereafter the Respondent-autbo^ties
»

allegedly conducted so called inquiry and lastly 

the Appellant was terminated vide impugned order mo. 

Qib 1031 dated.29.S*2013 by D.P.O.Tank .Documents of 

inquiry and impugned order dated.29.8.2013 C ^

n is anclosed as Annexure D.

3. That the Appellant. submitted DepartmentAl Appeal 
on 20.9.2013 which was not accepted-wi4;hin stipulated 

period .Hence the instant Appeal.Copy of the Deptt: 
AppeAl alongwith postal r^eipt'is enclosed as 

Annexure E.
.<■ :

ftkOUMDS eg APPBAL.^

1. That the order of the'Kespondent authorities 

are against law facts and circumstances of the
case and is liable to be set aside.

> -! ...
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-3-

That the-lmpuj^ad; teiniaation order, of Appellant 

is against the principal of law^ service policy and is 

not in the consonance of £sta Code*

2.

;

!fhat the'Appellant was falsely implicated in Criminal3.
although the Appellant nas no nexus with the Alleged

for
case
offence .The Appellant-^has-served the-fippartaent 

7/8 years with,out any dent and stigma

That the Respondent authorities-haye not conducted 

proper inquiry against the Appellant'^^and^the _^ tehole proceedings 

is in voilation of law-service

4.?<

authorities'>

i policy.

That the Counsel of Appellant may also he allowed

to raise additional grounds during course of hearing.

In wake of submissions made above it is humbly
prayed that the order da ted.29.6.2013 of the Respondent
No.3 (D.P.O.) may kindly be set aside and the Appillant 

may be re-instated in services with all back benefit.

Yours Humble Appellant.

Imran Khan

Through Counsel.

Shaikh Iftikharul Haq) 

Advocate High Court.

(

Dated.J^. 12.2013

■S-,

.\i....
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HBFGHB THE PESHAWAR
■ -f

•s. .

4>

Iffixan Khan V/S Govt of KPK through PPO

. g

Affidavit,

I, Imran Kh^ 6/0 Alauigir Khan DisttsPolice Constable 

Police Line Tank do hereoy solemnly affirm and declare 

on oath that the contents of the appeal 
correct to the best of my knowledge and belief and that 

nothing nas been concealed from this Hon'ble Court

are true and

D^onent,

&^0
‘o- tmit

9
Po

I

I

h

/ •'\
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:3:. * CHARGE SHFFT.

' ANWAR SAEED KUNDI District Police Officer Tank being a
competent authority under the NWFP Police Rules 1975 do hereby inform you Imran 

Khan No. 528 while posted at Police Lines Tank as fellow;-.

0-:

That you have committed the following serious misconduct:-/
V

You, Constable Imran Khan No. 528 were involved in a Criminal Case 
vide FIR No. 319 dated 02.07.2013 U/S % Article /13-AO PPC Police Station Shaheed 

Mureed Akbar Tank, which amounts to gross miss conduct on your part and punishable 

under the rules.

2. You appear to be guilty of misconduct of under section-3 of the NWFP 

Police Rules 1975 and have rendered yourself liable to any one of the .penalties 

including dismissal form seivice in Section-3 of the ordinance ibid. /

3. You are therefore required to submit your written defense within 

(7) days of the receipt of this Charge Sheet tollie Inquiry Officer.
seven

4. Your written defense, if any should be reach the Inquiry Officer within 

specified period, failing which it.shall be presumed that you have no defense to put in 

and in that case exparte action shall be taken against you.

5. Intimate whether you desire to be heard in person.

6. A statement of allegation is enclosed.

(ANWAR SAEED KU[)iDI) 
PSP

District Police Officer, 
Tank

y

' 5

* d
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• ■xvJ.^Tc:rTPLTNARY ACTION.

qAFED KUNDI D Strict Police Officer Tank being a 
Ccinstabie Imran Khan No. 528 while 

Tank ranbereo r,:n'seT kabiG to be proceeded against for

I,
;

. rompetcnt aothcnb.’ an-, of d'e cp:r.;o;' 

■ ■ posted at Ponce Li.nes 
cornm^Uing the :GiiC'.ving;-,

that yet:

-#
■NUMMARY OF ALLEGAUON, I

ho. 52S v/ere involved in a Criminai 

02.07.2013 0/5 ht. Article /13'A0 PPG Police Station

KhanYou, Conscaole Imran 

^i|0hase vide FiR No. 319 dated
f ||$aheed Mureed Akba( Tank, which amounts to prioss miss conduct on your part and 

ApL'nishabie under the rules. i

Hence this statement of aiiegation :s issued.

• 1 a conduct of said official vdthFor this purpose of scrutinizmc t2.
13■ reference- to above' aiiegation,

: appointed as Inquiry- Ofneer to conduct proper Deija.'tmentai Inquin/.under the NWFP 

• Police Rules 1975.

Inquiry Officer shall in aci^ordance with the provision of the 

provide reasonable opportunity of the hearing to the accused, record its 

findings and make recommendation as to punishment or other, appropriate action 

against the official within seven (7) days of the receipt of this order,;

I he3.

• ordinance

KKu:!; '‘.f

*, • :

The official and a well conversaiV. representative of thG;Depa.d:men
fixed by the Inquiry<5fflcar.

. 4.
shall join the proceedings on the date, time and venUe

- V. . , .

(ANWAR SAEEDKUpi) ^ " 
'pSP / '

District Police ■ Officer, / j 
Tank

/ 7 /2013.

C{, .y\

Copytothc.-. the Inquiiy Officer for initiating

proceeding Against the: clefaulter under the provision of NV/FP Police Rules 197o and 
submit findings report within sLi| ulateU period as peij preschbed lules.

the direction to appear before
If the

i- tineTankDated

2- ______________
the Inquiry Officer on'the date, time and venue fixed by ttie Inquiiy Ofto

• purpose |of Inquiry proceedings. . (
\

i

(ANWAR SABED KUNDI)
SP

District Police Officer,
Tank lV

1

\
.1
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Constable imran Khan No. 528, committed gross misconduct
Cliargc siieetcd and served 

and Inspector Kou.sar Ali Rl/i^olice Lines Tank was

VVIIICKEAS, you

a/defined in KPK Police Rules 1975 resullantly you 

with the,statement, of allegations 

appointed (or conduct pn>pcr Inquiiy.

•.*were
♦

•i

onieer/t.’ommiticc !in:ili/.eti the Inquiry proceedings

(he completion of Inquiry

( WilRRICAS, the liKiuiry

full opporlunilics of delcncc. C’otiseiiucnl upongiving you
pr6cccding.s, Ilic IiH|uiry orikcVCommillcc held y.ii gmllyofthc cluirgcs leveled ageinsi you as

j)er chai'ge sheet, hiiidiiii.', reporl ol l',/() is atiac.iu\i.

AND WlilORKAS, on-going though the lindings and recommendation ol inquiry

record and other connected papers including your 

.salislied that you have eommiUed the misconduct
Oliiccr/Coniinillee, the material placed on

defence reply before the said Committee. 1 am
and are guilty of the charges leveled against you as per statement of allegations conveyed to you,

of the in.lNlSllMUNT under thewhich stand provetl am! render you liable to be awarded one
4^'.said rules.

ANWAR SAKl'.D KUNDl District i'oiice OlTieerNOW rUKRKRORK, 1,
Tank as competent authority have tentatively decided to inipo.se upon you any one or more

■ PROM under Section 3 of the olpenalties including the iienalty oi' DiSINHSSAI 

the Police Rules.

Vuu arc ilieiefore, re.giire.l to Show C’au.se within Seven days of the receipt of 

thls Nolicc. as.u, why .l.u alorcsnid .Kuahy nohl.u_iu,rSsh|u,.m,^u;; ah
: shall be presumed llial you have uo. (lelhnee lo oiler aiul cxparlc acliob.‘rfiall;bl;t(akpn. agamsl

. Meanwhile also.intimate whether you desire lo be heard in person or olhpiwt&c. ■■ 1 p
you 11

/A •
^ (ANWAR SAICpb lvl ')•

i dI'SP)
- J ■District Police Ofriecr, 

Tank V
/

L'' •

i
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ofttCeofthe 
DISTRICT POLICE OFFICER 

DISTRICT TANK

OFFICE ORDFT?

My this order will dispose off departmental enquiry initialed against Constable
Imian Khan No. 528 of Police Lines, Tank
Guard with the District Public Prosecutor Tank, reliable sources has informed that Constabe
Imran Klian No. 528 is involved in selling and supplying of narcotics under the shadow of 
Police Uniform which i

the allegations that he while posted as Securtyon

IS injurious tor the society and also prejudicial to public peace and
tranquility, therefore he was kept under observation and suvcllianced properly. On 02.07.2013 

reliably informed (hat Coiislable Imran Khan No. 528 is brining nareolics from Umer 
Adda 'lank for further

It was

transportation to DlKhan was received and subsequently he was captured 
rotl handed by SHO Police Station, Shaheed Murced Akbar, Tank vide Case FIR No. 

02,07.2013 U/Ss 3/4-PHO/13-AO Police-Station, Shaheed Mureed Akbar, 'bank. The narcotics 

weiglnng Bliang 500gm, Charass 200gm and Opium 20gm along with illicit arms/ammunition 

was recovered from him and taken into possession. He was placed under suspension. He 

issued Chaj ge Sheet. Charge sheet along with statement of allegation

319 dated

was

was served upon him.
Inspcclor Kousar Ali, Rl/Policc Lines, Tank was nominated as Enquiry Officer. During enquiry, 
the accu.sed olficial along with other PWs were examined, 1 heir statement were placed on file. 
AUer finalizaiion of enquiry, Ihe cnquijy report was received and perused. A Final Show Cause 

Nolicc was issucrl and served upon him proiierly. His reply to lire I'inal Show Cause Notice 

receir-cd and found un-salisl'aclory. His previous service carrier was also cheeked. From Ihe 

perusal ofcntiuiry file, his present altitude tind previous service carrier, it is clearly evident that
he ,s lound involved in illegal aetivilics of .sclling/supplying of narcotics under the umbrella of 

Police Uniform which caused

was

gicat defamation to the enire Police Department and also 
injurious to ihe gcneml society and young gciicrntion of the country. He is cancer for the society 

and Police Depailmcnt as well. His fiirliier rclcnlion in the deiiarlmeiil i.s not adviccabic, 
Uisliicl Police Ollicci', lank being coinpclcnlliicioforc, 1 ANWAR SAlCEl) IvIJNDl 

authority uiuler liic Powers vested me, award Major Punisiimcnl of “DISMISSAL FROM
XEimCJC: to accusal Conslahle Imrau Khan No. 528 of this district police with immediate 
cfieel..

O Js /^■«^ • S / .V“'.Order annoiim-rtl.

(ANWAR SAEED KUNDIJ PSP 
District Police Officer 

Tank.

4® b
CLirP/.

2 1)

/'
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BEFORE THE HONOURABLE SERVICE TRIBUNAL. KHYBER
PAKHTUNKHWA. PESHAWAR.

Service Appeal No. 1652/2013
V

Imran Khan s/o Alamgir Khan 
District Police No. 528 Police Lines Tank 
Caste Miankliel Moh: Civil Lilies Tank...

5'
(Appellant)

Versus

The Provincial Police Officer(IGP), Khyber Palditunkhwa Peshawar. 

The Regional Police Officer (DIG), Dera Ismail Khan 

The District Police Officer, Tank,

1.

. 2.

3. (Respondents)

WRITTEN REPLY ON BEHALF OF RESPONDENTS.

PRELIMINARY OBJECTIONS
1That the appellant has goi no cause of action & locus standi.
2. That the appeal is bad for misjomder/non-joinder of necessary parties.
3. That the appeal is time barred.
4. That the appellant has not come with clean hands.
5. That the appellant is estopped due to his own conduct.
6. That the appellant has concealed the material facts from Honourable 

Tribunal.
7. That appeal is not maintainable & incompetent
8. That the Honourable Service Tribunal has no jurisdiction to entertain the 

instant appeal.

^ .#^,BRiEF FACTS
V ■■

1. Pertains to record. .

2. Correct to the extent that appellant was charge sheeted on the allegations of 

involvement in a criminal case vide FIR No. 319 dated 02.07.2013 u/s 3/4 

Article /13AO PS/SMA Tank. The remaining portion of the para is incorrect. 

Infact appellant was arrested by SITO PS/Tank and recovered 500-grams Bhang, 

200-grains Charas, 20-grams Opium and unlicensed Pistol 30-bore from his 

personal possession.

Incorrect. A proper departmental inquiry was initiated by the competent 

authority and was found guilty of the charges.

Pertains to record.

A

3.

4.

J ■ A
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Incorrect. A proper departmental inquiry was initiated under the law & rules in 

which all the legal formalities have been observed.

Incorrect. The order was passed under relevant laws applicable on Police Force. 

Incorrect. The contraband narcotics and unlicensed weapon as mentioned above 

were recovered from the personal possession of appellant and he was found 

guilty being found in illegal and criminal activities while member of Police 

Force.

Incorrect. A proper departmental inquiry was initiated under the law & rules 

and no violation of law, rules and service policy have been done.

The appeal may be treated according with law & rules.

A.

B.
•1

C.

i.V-

D.

E.

PRAYER >

■ f It is, therefore, most humbly prayed that on acceptance of these parawise 

comments, the Appeal of the Appellant which is devoid of legal footing and merit may 

graciously be dismissed.

S'

I;ii
ProvinciaJJPfrtice Officer

t Khyber Pakhtunkhwa, Peshawar 
(Respondent No. 1)

i

;^egion^ Poljse Officer, 
Dera Ismail Khan 
(Respondent No.2)

District Police Olfcer,
Tank

(Respondent-No.3)

I

1
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^ r BEFORE THE HONOURABLE SERVICE TRIBUNAL. KHYBER
%; ■

PAKHTUNKHWA. PESHAWAR,
H..'

Service Appeal No. 1652/2013

Imran Khan s/o Alamgir Khan 
District Police No. 528 Police Lines Tank 
Caste Miankhel Moh: Civil Lines Tank... (Appellant)

Versus
;■

The Provincial Police Officer (IGP), Khyber Pakhtunkhwa Peshawar.
2, The Regional Police Officer (DIG), Dera Ismail Khan

3. The District Police Officer, Tank,

1.

1(Respondents)

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS

We, the respondents do hereby solemnly affirm and declare on oath 

that the contents, of Comments/Written reply to Appeal are true & correct to 

the • best of our knowledge and nothing has been concealed from this 

Honourable Tribunal.
5

Khyber Pakhtunkhwa, Peshawar 
(Respondent No. 1)

Y'. Insp^or (general of Pohce,
'^DTlKhan Range D.LKhan 

(Respondent No.2)

District Police Officer,
Tank |^ 

(Respondent Nor3)
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BEFORE THE HONOURABLE SERVICE TRIBUNAL, KHYBERV',

PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 1652/2013

Imran Khan s/o Alarrigir Khan 
District Police No. 528 Police Lines Tank 
Caste Miankhel Moh: Civil Lines Tank... (Appellant)

Versus

1. The Provincial.Police Officer (IGP), Khyber Pakhtunkhwa Peshawar.

The Regional Police Officer (DIG), Dera Ismail Khan 

3. . The District Police Officer, Tank....,,

2.

(Respondents)

AUTHORITY

We, the respondents do hereby authorised DSP/Legalf DIKhan to appear 

before the Service Tribunal Khyber Pakhtunkhwa, Peshawar, on our behalf, He is also 

authorised to produce/ withdraw any application or documents in the interest of 

Respondents and the Police Department.

-

Provincial Polke't^i^ 

Khyber Pakhtunkhwa, Peshawar 

(Respondent No.l)

:or ^neral oWulice, 
DT7Khan Range D.I.Khan 

(Respondent No.2)

: Ins-

District Police O
Tank >

(Responden^No. 3)
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BEFORE THE HOg*BLE SERVICE TRIBUNAL K>P.K. PESHAWAR,
SERVIGB APPEAL ^NO. 1652/2013

V/S ppo. (I.G.P ) mi. •tteeffi.larsn Ekan

fleoainiei? t« tke Reply af Respaktemf 

•B kgfealf •f Appellant.

Re.1»ia4er ta PreliaiaarT Okjeg-cia&a .
1. Tk«t Okoectiam para Ha.I'ia iBcarreot. Tke Appellant 

ia aa agsrievet peraaa .Tkus ke gat cauae •£ aetiaa aai
lacva StaaAAi.

2* Tkat Okjectiaa Para Na.2 is incarreet. Tke Appellaat teave 

■ake tke parties as Respaateats wha are aecessary parties 

ia tke Appeal*

3. Tke Okjectiaa para He.3 is iacerrect, Tke Appeal is well 

witkim tiae

4. Tkat tke Okjectian Para 4 is iacerrect. .Tke RespaaAemt 

autkaritiea kave aa.t explaiaei uaclesaliaess af tke 

Appellant.i'kus denie#. \

5. -^'Tkat Okjectiaa Para Na.5 ia iacerrect.
6. Tkat Okjectiaa para Na.6 is iacerrect.
7. Tkat Okjeetiam para Na.7 is iacerrect.
8. Tkft Okjectiaa He.8 is iacerrect.

r

Remainder ta Reply aa Para ^acts.

1. Needs na reply .
2. Tkat Para Na.2 af tke Okjeetiaa is iacerrect. Tke 

Appellaat was falsely iaplieated in tke Griaiasl 
Case dae ta aalsfide iatentian and nlteriar ■atives.

I.
After laag criainal praceediags tke Appellant was 

HanSkly acquitted free tke ckarges lerelled against 

tke Appellant. In tkis cannectian Judgaeat and 

arder dated.19.9*2014 'af acquittal af tke Appellant
is enclased.

Tkat Bara Ha.3 aid facts af tkeHeply is incarreet. 
Na praper enquiry kave keen eanducted and Have 

net giyen prapnr'appartunity ta tke Appellant.

Tkusdenied.

3.

2
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Bej»iB4er Refly ta g:r»tinAa>

Tkat tke Appellant have nlreaty liees aeqmittM 

py tpe learned Trial Ganrt after iaitiatimg 

laag praceediag an the aatter in queatiamed.
He was falsely iaplicated in the criaimal ease 

hy the autheritiea

A ta s

That the Appellant suhaitted departaental appeal 
within stipulated periad and filed a Servide 

Appeal in the Han*hie Serriee Trihumal

In wahe af auhsissians sade ahaye it is hushly 

prayed that the Appeal af the-Appellant say kindly he 

accepted and the Appellant say kindly he reatared an his 

Seryice with all hack benefits an his arginal past and 

ausher.

Yaur Hushle Appellant,

ansad Isrc
thraugh Caunsel.

(Sha^h 
Adyacate High Caurt.

Iftikharul Haq )
Hated.201

Affidavit,

It is salesnly affirs and declare an aath that.the 

eantents af the Remainder is true and carrect tathe best 
af sy knawledge and belief and that nathing has been cancealed.
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IN THF COURT OF MR. NADEEM MUHAMMAD, SENIOR CIVIL 
„„.r.,r,;,in.r-iAT maC.ISTRATE EMPOWERED WITH SFXTION 3J 

^ CR.P.C.TANK
Criminal Case No:.-.-.
Date.oflnsiituiion:..

■ "iDaie of Decision......

■1 .)

......338/PO of 2013.
;...23.10.2013.
..... 19.09.2014.

1 Imran Khan Son of Alamgir Khan Caste 
Mian Khel R/0 Mohallah Civil -Line 
■fch.sii

VSState

A Tanknistricland
(Accnsci.1)

DA'l Kl) 02.(17.2013 C/.S 13 A.()-.V4 1*0 POUCK•> CASl': MR NO 319
station sma. tank.c,

.Kj ■IDDGMENT
■

My this Judgment is directed to dispose of the instant case titled above.

that on 02.07.2013 Sl lO Amir Abdullah along

with other police^Nafree was on routine gusht towards villageEmer Adda. When they

his motorcycle towards Tank

-1 Summarized facts of the case aret

. .V

reached village Umer Adda, they saw, a man coming on 

Bazzar. He was stopped on suspicion and on asking he disclosed his name as Imran son

of Alamgir. His body search was conducted. During his body search One plastic shopper 

recovered from his. righi side pocket of shirt, which contained 20 grams chars and 10
was

Opium . On further checking of his shalwar one 30 bore pistol was also recovered 

which contained 05 live rounds of same bore. 500 grams of Bung was, also recovered

the SHO/Complainanl prepared the

gram

from the right handle of the motorcycle. Later on 

■ Murasila and sent it to the police station through constable Zahid No 304. On the basis oi ^

murasila the above mentioned MR was lodged.

After completion of the investigation, complete challan was submitted in this

the instant case and '23.10.2013 for trial. .Accused was summoned inCourt on

complied with on 13.12.201j. Formalrequirements oi Section 241-A Cr.P.C 1898 , were

charge was framed on accused on 06.02.2014, wherein accused claimed trial.

summoned and the prosecution produced evidence\ the prosecution evidence was 

in support of instant

produced and. examined six (06) witnesses 

constable Said Rasool were abandoned by the prosecution being un-necessary.

In order to prove the case against the accused, prosecution 

while P\V Constable Fazal Rehman and

case.
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After closure of prosecution evidence, statement of accused was recorded

U/S 342 Cr.P.C, wherein accused denied the allegations leveled against him in the charge

and showed himself as innocent.

Arguments of learned counsel for the accused and SPP for the slate heard and

case file perused.

The prosecution first witness in the.instant case was Ayub Khan, whom hasj
1

appeared as P\V-1 and has staled dui'ing his e.\aininaiit)n in eliief that on' the receipt of the ! ■ 

Miirasila. he iner)rporated the PIR whieii eorreetly bears his signature and the same is!

exhibited aS E.\;PW-1/1.

The prosecution second witness in the instant case was Constable Rehmat Ali No

1 who was marginal sviincss to the recovery memo which is exliibited as F,x: PW 2/1. In 

his presence SHO Amir Abdullah handed over to the I.O one 30 bore pistol along with 02 

magazine and 07 live rounds of 30 bore. 20 grams chars, 10 grams Opium and 500 grams 

bung in ease 1-iR No 319 dated 02.07.2013 U/S 13 AO Police Station SMATank and itis 

statement was recorded by the I.O.

The prosecution third witness was Constable Sheikh Saadi No 603 whom has 

appeared as PW-3. He hhs stated in his examination in chief that during the days of 

occurrence he was posted as constable. On the day of occun-ence he was present with the 

SHO and other police party when one 30 bore pistol along with 02 magazine and 07 live 

rouiuLs of 30 Woi'c. 20 grams chars. 10 grains Opiuni and 500 grams bung were recovered 

by SHO. who prepared the murasila and sent it to the police station. His statement was •
\
gi|^.£^f^-ecorde-d on the spot.I I\

\^he prosecution fourth witness was Constable Zahid Khan 304 who has appeared• ^

h PW-4 and has.stated during his examination in chief that he was present with the SHO

at the time of occurrence when the SHO/complainant recovered the said chars, Opium, 

Bung and one 30 bore pistol. Accused was also arrested at the spot. The murasila 

prepared by SHO, who handed over to him the said murasila which he took to the Police 

station and handed over to the I.O and came back to the spot with the i.O.

was

/
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'I' Tlic prosL‘Culit)ii lll'tli wilnuss w;is SIkt liatlshah ASl who has appeared as P\V- . 

5 and has staled during his examination in chief that during the days oi occurrence he 

was posted at Police Station SMA Tank. He has conducted investigation in the instant 

On receipt of murasila he proceeded to the spot, where on poinlation ol 

SHO/compiainant Amir Abdullah he prepared the site plan which is Ex: PW 5/1. On the 

spot SHO/complainant handed over to him one 30 bore pistol No 6760 along with 02 

mauazine and 07 live rounds. The said pistol is Ex: PI. He recorded the statements ot 

PWs U/S 161 Cr.P.C. On the completion of investigation he handed over the challan to,

case.

the SHO.

The prosecution sixth and last witness was Amir Abdullah SHO who is also 

complainant of the instant case. He has appeared as PW-6 and has stated during his 

examination in chief that during the. days of occurrence he was posted as SHO of PS 

SMA Tank. On 02.07.2014 SHO he along with'other police,Nafree was on routine gusht 

towards village Umer Adda. When they reached village Umer Adda. They saw a, man 

his motorcycle towards Tank Bazzar. He was stopped on suspicion, who 

disclosed his name as Imran Son of Alamgir. His body search was conducted. During his 

body search one plastic shopper was recovered from his right side pocket of shirt, which 

contained 20 gram of chars and 10 gram of Opium. On further checking of his shalwar 

- one 30 bore pistol was also recovered which contained 05 live rounds of same bore. 500 

crams of Bung was also recovered from the.right handle of the motorcycle. Later on he 

prepared the Murasila and sent it to the police station through constable Zahid No 304.

coming on

On the basis of murasila the above mentioned FIR was lodged.

due consideration to the record of the instant case as well as1 have given

submissions made before this court from which it is very much clear that there are

contradictions in the statement of prosecution witnesses.. PW-04 Constable Zahid Khan

has stated in his cross examination that accused was coming from tank side, while PW-

06 w'ho is also complainant of the instant case has clearly stated in his statement that 

accused was proceeding'towards Tank iTom Umer Adda.PW-03 has slated that he along 

with the accused and the police along with murasila went to llie police station whereas



m

4
PW/-04 has stated that he took the murasila to the police station all alone. P\y-^ j

"I ^ -"Nutt.has stated that when, he reached the spot the complainant of thc'casej*''*^"^05 in his statement

who is l'\\'’-(K) hail iiol prepared aii>' recovery memo, i'lie said witness I'nrlher sltiles that '
;v ■
7-

PW-U4 wito is constable Zaliid did not accompany him to the spot , whereas the said ;

witness in his examination in chief has admitted that he returned to the spot along with i

the invesligiUion staff. P\V-06 who is complainiiiil ol' the case has atimilted in his

' statement he did not prepare the recovery memo at the time of recovery from the
'?

4''- accused. Apart from these material contradictions there is a delay of 20 days in sending

the samples to the PSL and this delay has not been explained by the 1.0.
4’.

All the above mentioned points and contradictions in the evidence produced by

the prosecution raises a benefit' of doubt in favour of the accused and those above

mentioned pdijn.s and contradiciion.s lends this Court to decide that the accused is not

guilty of the charge leveled against him.

Thcrelbrc. in the light of the abovcmenlioned circumstances, 1 hereby acquit the
f >

accused from the charges leveled against him. Case pi'jSf^ny if al>v be confiscated to the

stale after expiry of revisioivappeal period.

ANNOUNCED:
19.09.2014

(NADEEM-i^XIHAMMAD ) 
Senior Qivil Judge, Tank.4

CERTIFICATE
41'i-

Cerlif ed that this Judgment consists of Four (04) pages. Each page has-Tv'.
-4' ■ . ■a f

been signed by me after making necessary correction

4

C-
(NAOE

Senie
^UHAMMAD) 
ivil Judge, Tank.
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BEFORE THE HON'BLE SERVICE TRIBUNAL K.P.K. PESHAWAR,
SERVICE APPEAL NO. . 1652/201 5 '

I
r

v/s PPO (I.G.P )Kksn sni ©tfeex'S.
I' •

Sejfin^er t© tke He;pl7 ©f Resps^JieMt 
©a ^e^alf ©f Ayyellant.r

1^ ■'

iSyfh:F.C. •

t ‘A-’ t

ae1©iaier t© Preliaiaarr 0©nec-ci©B8i--'

1, Tfeat Olijectieft pars Re.1 is incerrect, Tke Appellant
is sn gg^rieved persen ,Lteus h,e set cause ®f action and ^ 
lecas Stand,ii. ''

2- Pbit OPjectisn Pars No.2 is incorrect, Ike Appeli®nt ksve
esde tke patties as Reapondents wk© ere aecessarj parties / - 
in tke Appeal- [

;3, Tke Objection pars Ho.3 is incorrect. Ike Appeal is well 

witkin tiae.

Ikat tke Ob.jection Pars 4 is incorrect. .Ike Respondents : 
authorities ksve net explained uncleanlinesa of tke ' '
Appellant.ihue denied.

I.

i

5. '''l-ast Objection Para R©.5 is incorrect.
6. Iket Objection pars No.6 is incorrect.
7. Ikat Objection Para No.7 is incorrect.
8. Tkpt Objection No.8 is incorrect.

Re,joinder Reply en Psrg 'Racts.
\

1. Needs no replj .
That Para No.2 of tke Objection is incorrect. Tke 

Appellant was falsely i®plicated- in tke Grisinal 
Oaae due to ©alafide intention and ulterio.r actives. 

After long criainsl proceedings tke Appellant was 

Honi'bly acquitted froa the ckargea levelled against 
tke Appellant. In this cennection Judgaent sad 

©rder dated.19.9.201A of acquittal ®f tke Appellant 
is eaciosed.

2.

That Bars Ne.3"ea facts of theReply is incorrect. 

N@ prsper enquiry ksve been conducted snd ksve 

net given preper eppertunitj ' t® tke Appellant.

Tkusdenied.

5.

1



/

“2-
/

/

Rg.ioin^er/

have already ^eeia acquittfi-d 

after iaitiatinE
T^at tke A.?pell»BtA t© £ s

learned Trial Geurttey tke
leng preceeding

falsely iaplicated in tke crininal case
tke Batter in questianei.©n

♦

He was.
ky tke fie*p©nd«at autkaritiea i

f

■ -i
'sukiaittea iep^rtoental appeal« ;

Tkot tke Appellant
witkin i 
Appeal in tke Han'kle

■

stipulated period aid filed s Service
Service Tribunal

i

Bade skeve it ia teusklyla wake ©f sukeissisns 

prayed tkat tke Appeal sf 

accepted and tke Appellant say 

Service with all Pack kenefits on 

auaker.

tke Appellant say kindly ke
kindly ke restored on kia ■

kis arginal p©st and i
i

^v

Yeur Hu^kle Ap'peilknti
A>\yvAV^

Hukasaad Isran 

tkrougk Counael* .s
K-

(Sks^k Iftikksful H@q ) 
AdVcicate Higk Court,X)ated.1d-.1,201>

i
. jAffidavit, ,^i

declare on ©atk tkat tkeIt is fiolesnly affira and
Rejoinder is true and correct totfee kest

that nothing kas keen eancealed.i

.i

contents of tk^ 

of By knowledge and belief and

4^
/Beponent*

7 c

/

5
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"'Dale of Decision.............. 19.09-014.

Imran Khan Son of Alamgir Khan Caste 
R/0 M(4iatlah Ci\’il Lino

Tank
,(.Accused)'

/ 1re
f ‘/

/
/

a,
\

■ %A vsStateAD Mian Klicl 
Tehsili 1 )isli'icls- aiul

X
I ^ a.()-.v4 i>() roLirKN()tI9 n-\ i'l'l) ()2.1)7.2()14 t.

<i-aTU)nXm.\. r.AiNjMCASl'. I IK'Si HA
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■IIIDGMENTs
M;'v lilted above.-4 is dnvcicd to dispose of the insUiiii

are that on 02,t)7.:0to SlU) Amir Abdullah along

gusht toNvards village IJnier .s\dda. When they 

his moioreyele towards lank

caseA My this .ludgment 

Summari/.ed laets ol the casu

iv:
y

- —(•

0/s Al) was on routinewith other police Nafree 

readied village Unier Adda, ihei' saii- a nia.i eoni.ng on

Bazzar. Me was stopped on 

of Alamgir. i lis body search was

recovered from his right side pocket o! shin

iu,

suspicion and on asking he disclosed his name as Imran son

conducted. During.his bod:-' search one plastic shopper 

. which contained 20 grams chars and 10
was

30 bore pisto! w-as also recover-ed 

500 grams of Bung was also recovered 

the SMO/Cohipla’ihant prepared tlie 

through constable Zahid No 304. On the basis of

On I'urlhcr checking ot his shahvai onegram Opium 

which contained 05 live rounds ol same bore.

from tile right handle ol the moioreyele. Laiei 

Murasila and sent it to the police station 

murasila the above mentioned I-IIn

After completion of the investigation, complete challan

on

lodged.was

submitted in thiswas

case andsummoned in the ■ instantCouri on 23.10.2013 for trial. Accused was
/

-A Cr.P.C 1898. were complied witii oh 13.12.2013. formalrequircmcnls of Section 241

framed on accused on 06.02.2014, wherein accused claimed trial.

/

charge was

xA

The prosecution evidence was summoned and the prosecution produced evidence\

Of instant case.- In order to prove the case against the accused, prosecution

while P\V Constable Fazal Rehman and

in support

produced and, examined si.x {06} witnesses 

constable Said Rasool \vere abandoned by the prosecution being un-necessaiy.

/
i

I
i,
i;

i

j.
.1

!,>I! :•

I.i/
.—
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2
prosecution evidence, statement ofaceused was recordcdiAfter closure of

/
U/S 342 Cr.ifC. wlierein accused denied the alienations leveled against him in the'charge/

/
;

and showed himselfas innocent.

Arguments of learned counsel I'or the accused and SPi’ for the stale heard andl

case Hie perused.

The prosecuiion Hrsi wiiiiess in the instant case, was Ayub Khan, whom has

appeared as I' W -1 jm! has slaied duiiiii;, his exainin.ilion in ehiel'lhal i'li the reeeipl ol the

Murasila. he ineoi'portiled (he hIK which correcllN' hears his signature and the same is

exhibited aN Fx:P\V-l/].

’fhc prosecuiion sccoiul witness in the iiislant case \Nas Constable RchmtU .'\!i No

I wlu) was marginal witness to the recovery memo xsTieh is exhibited as lix: PW 2/1. In

hi.s presence ShlO Amir Abdullah handed over to the 1.0 one 30 bore pistol along with 02

mtigazine and 07 live rounds of 30 bore. 20 grams chars. 10 grams Opium and .300 grams

bung in case MlvNo 319 dated 02.07.2013 U/S 13 AO Pidice Station SiVlA Tank and his

statement was recorded bv the 1.0.

i'
• Tlie prosecuiion third witness was Constable Sheikh Saadi No 603 whom has

appeared as P\V-3. He has stated in his examination in chief tiiat during the davs of 

occurrence he was posted as consitihle. On the da\^ of occurrence lie was present wiili the 

SHO and other police parly when one 30 bore pistol along with 02 magazine and 07 live 

rtniiuls ol'3() bore. 20 gi’ams chars. 10 grains Opium and .s()() giams bung weie recovered 

by SMO. who prepared the murasila and sent it to the police station. His statement

I
f€

i
V
e

was •

.alspO'ccorded on the spot.V
■ -

V
■:

;• The prosecution fourth wimeuss was Constable Zahid Khan 304 who has appeared 

as P\V-4 and has staled during his examination in chief that he was present with the SHO , ' ' 

at the time of occurrence when the SHO/compiainant recovered the ^iaid chars, Opium,

L3ung and one 30 bore pistol. Accused was also arrested at. the spot, the murasila 

prepared by SMO, who handed over to him the said murasila which he took to the Police 

station and htinded over to the \.{) and came back to the spot with the I.O. ''

■.

was

>.'•

I

i
1i
ra
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/

3
Shcr liacIslKih ASl who, !Kis.;ippc;uva ;is P\V- .lli'lh wiincss w;isThe prosecution

/
in chiel'.tliaTcluring ihe days ol occurrence he . ^

5 and has slated during his e'xaminaiion

Police Stalion SMA Tank. He has conducted'iiivestigati.on.in the instant

here oh ’ pdi'ntalion of
was posted ai

On receipt ol' murasila he proceeded to the spot.

. SHO/complainant Amir Abdullah he prepared the site plan which- is Ex: PW 5/1. On the 

SHO/complainant handed over to him one 30 bore pistol No 6760 along with 02

ease

i
iSpot

magazine and 07 live rounds. The said pistol is Ex: PI. Me recorded the statements ot 

C'r.P.C. On the completion of investigation he-handed'over the challan toPWs U/S 161
I

the SHO. F

sixth and last witness was Am.ir Abdullah SHO who is alsoThe prosecution 

complainant of the instant 

examination in chief that during the days of occurrence he Vvas posted as SHO of PS 

'fank. On-02.07.2014 SHO he along with other policcfNafroe was-On routine gVknU, 

towards village Umcr Adda. When they reached village Umei'. Adda; They saw 

his motorcycle towards 'fank Bazzar. He was stopped'on'-susp 

disclosed his name as Imi'an Son of Alamgir. His body seai'ch was conduct-

He has appeared as PW-6 and has stated during'hiscase.

z'.

SMA

; )/
/.whocoming on

■ !uring hi.s
f

/
,4hiri, whichbody search one plastic shopper was recovered from his right side pock

of chars and 10 gram of Opium. On furtl^&i^'-. ^1 of his shalwar• /

contained 20 gram

one 30 bore pistol was also recovered,which contained 05 live rounds o/same bore. 500

•■I

grams of Bung was also recovered froin the.right handle of the mCLoycyeh;. Later on he ^ ^ j-

preparednhe Murasila and sent it to the police station through co.fM'able Zahi'd No 304..
r

> !•

On the basis of murasila the above mentioned FIR was lodged. 'V

I have given due consideration to the record of the'i’Vtant case as well , as ; ■,
-1

submissions made before this court from which it is very inucji dear that there are
/

contradictions in the statement of prosecution witnesses. PW^j.T Constable Zahid Khan'--

has slated in his cross examination that accused was coming from Tank side, while PW- ,:
f 4:. -A: 4 ■: f -f -v

\
■ 06 who is also complainant of the instant case has cleaViy stated in his statement,that.-;- 

accused \vas proceeding Knvards Tank from Umcr .Adda.P^M-'-OO has staled that he along - 

with the accused and the police along with murasila went to the police station whereas

^r
\

if
■1 

T 'c 4
*

'df-:

-rI/ - V/ i
-■ I

A'

!
Sr

r -I
•f
'I
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4
PW-04 has sialed that he took the murasila to the-police station all alone. l’\V-, ^ -

his staicmcni has slated ihat when he reached the spot the complainant of the case
05 in

rhe Sind witness I'nrlher stales thatwho n. liiid nol pivpnied anv iv'eowry inenin. i,

!'\V-t)4 who is eonsuible Zahid did not aeeompany him to the spot , whereas the said

chief has admitted that he returned to the spot along withwitness in his examination in

Ihe invesligaiiun sialT. wjiii is eomplainani of die ease

statement he did not prepare the,recovery memo at 

accused. Apart from these material contradictions there is a delay ol 20 days in sending 

the samples to the hSL and this delay has not been c.xplained b\' the I.O.

has adniilled in his -

the lime of recovery from the
;

All the above mentioned points and contradictions in the evidence produced by 

benellr of doubt in 'favour of the accused and these abovethe prosecution raises a 

mcntioneci points and contradictions leads this Ctiui'l to decide that Ihe accusetl is not

guilty of the charge leveled against him.

'fherefore. in the light of the abovementioned eircLinrslanees. 1 hereby acquit the 

accused from the charges'leveled against him. Case pro^rty i! aiTy^be confiscalod to the 

stale after expiry of revision/appeal period.

*
}

ANNOCNCCI):
19.09.2014: •

Senior Civil .Judge, 'fank.
l!

T
CCRTIFICA'PE

i

Cerlilled that this .ludgment consists of Four (04) pages. Each page has
;w

been signed by me after making necessary correction tp&wi

■■■

^ \
(NADFSAIj^UHAMMAD) 

Seuk) ivil .ludge, Tank.
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Shakeel Ahrnad v. I.-G. Punjab Police 
(Syt'd iaiTishcU Ah, J)

from criininal ease on basis of compromise, ailegaiiohs in show-cause 
Qoiice remained unsubstantiated—Auihoriiy had not provided opportunity 

' to such official to submit reply to show-cause notice—Such official had 
■ been punished without any evidence—Supreme Court set aside such 

d the learned counsel for the petitioner and learned penalty, directed reinstatement of such official in his substantive rank,
4, Having we are inclined to grant leave to fie has to remain under suspension—Competent authority was

Advocate on Reoor o whether the High Court was directed to hold fresh inquiry under Punjab Removal from Service
consider, interaia^ . - -^Q-exereise its ..iurisdiction_for....the 1—(Special. Powers) .Ordinance, ..2000 and. pass .fresh order ..in. accordance..
justified and under a = respondents and whether they S T-. with law. [pp. 194, 195] C, E & F
enforcement ot a right ^ h n^r^nns bv withdrawal of the invitation for ® ,
'“?'^,^tel!ln'of*?teP*^titLner-Corporauon? Order accordingly, (d) Civrl service.-

^ • Leave granted ® .—Disciplinary proceedings—Disputed questions of fact—Regular
S.M.B./P-12/SC , « inquiry should be held, so that accused official be in a position to defend

himself, [p. 194] D

Hafiz Tariq Nasim, Advocate Supreme Court for Petitioner.

Ch. Aamir Rehman, Additional Advocate-General and Muneer 
Ahmed, D.S.P. (Legal) for Respondent No. 1 and 3.

ORDER

Wr" 2007! 193'm
SUPREME COURT MONTHLY REVIEW LVol. XL v1

192

the submissions of the tyfacie, supportsCLD 1158, which, pnma 
petitioner.

7

VI.

■7A2007 S C M R 192
[Supreme Court of Pakistan]

Muhammad Khokhar and Syed Jamshed Ah, JJ 

-Petitioner

■^4
Present: Faqir

'ISHAKEEL AHMAD
SYED JAMSHED ALI, J.— The petitioner, ex-Sub Inspector, 

Police, seeks leave to appeal against the judgment, dated 10-2-2004 of 
the learned Punjab Service Tribunal. It arises out of the following 

[\ circumstances.

versus
PUNJAB POLICE, LAHORE aad others-Respondems

26th July, 2006.
I.-G

Civil Petition No. 1314/L of 2004. decided on

(Against the judgment, dated 
Service Tribunal, Lahore in Appeal No

2. Disciplinary proceedings were initiated against the petitioner 
10-2-2004 passe y under the Police (Efficiency and Discipline) Rules, 1975 by way of

, 1714 of 2003). -show-cause notice, dated 21-3-2000, according to which on the night
between 20/21-3-2000, he apprehended three persons brought them to 

• Police Station, Sadar, Muzaffargarh, they were subjected to severe 
torture ‘as a result of which one Allah Diwaya, succumbed to 
injuries for '^hich F.I.R. No. 120, was registered on 21-3-2000, under 
sections 302/452/342/148/149, P.P.C. at Police Station, City 
Muzaffargarh. On 22-3-2000 i.e. the next day, the Superintendent of 

.'3 Police, Muzaffargarh passed the order i.e, 'T therefore, finding the S.I. 
guilty of above gross misconduct award punishment of reversion from 
the rank of S.I. to his substantive rank to A.S.I. with immediate effect".

il(a) Police Order (22 of 2002)—
___Subordinate police officials-
indiscipline and highhandedness-

-Such officials must be

Keeping subordinates ranks 
Possible in a manner, which 

dealt with in accordance ^
—Art. 31
free from
upholds rule of law- 
with law. [p. 194]_A
(b) Punjab Police (Efficiency and

j • • p If- t (1973) Art. 13_Double punishment
—-k. 4—Constitution ot [p. 194] B (underlined to supply emphasis). However, on 30-3-2000, another
on'same allegation—Not ega order was passed according to which the petitioner was dismissed

' . u Police (Efficiency and Discipline) Rules, X975 ^ service. His departmental appeal was dismissed on 20-3-2003
(c) unja , Q,.rvi>'e7Snecial Powers)^ and his appeal before the Punjab Service Tribunal was dismissed

Yv ^of'7oo“!%3!Tonst‘™::;n : P.a Jian (I9T3,| o„ ..,.Z004.

Ordinance from service due to pendency of 2-A. The learned counsel for, the petitioner submits that the'
nffirial_Validity-'-Unless such official was oun ° /'f; petitioner could not have been punished, twice on the same allegations.

against police official allegation and on it. hasi.^i. .

Discipline) Rules, 1975—1
il

S..

t \ \ SCMR

Lki waRma



f u
Collector Customs v. Paper International IP'".) Ltd.

(Sai'dai' Munaimruiu Raau KJian, J/

the considerations weighing with the Said compeiciu authority that the 
petitioner had not submitted reply to the show cause notice and this 
argument was even pressed before us by the learned Additional Advocate 
General. As per as other contentions of learned Additional Advocate. 
General are concerned we do not find any merit because on the date of 
order of dismissal, the criminal case was pending which was finally 
decided on 26-2-2002.

20071 195IVnl. XLmonthly review
SUPRE^'^^ cour i .4

.1194
, dated

. ease afcesaid, he was authorh,in the been punished by dep» ‘m ’

hearing w ihe peliuoner.

E
■f

-i;General has
3 On the other hand, the learned Add^,^^ petiuoner was

iinpugned .judgrnent,..IJe^
criminal case by way « established the guilt ot theoiMhe deceased itseU^ta

notice, he cannot

•=«

defended the 
acquitted in the 
Diyat to the legal heirs
petitioner and, "" j. ty to
had not even ^^ ^y of hearing was 
complain that an opportunity

considered 
senior Police 

f indiscipline

For what has been stated above, we are of the view thai~the 
petitioner was punished without any evidence and without providing to 

■ffl him an opportunity to defend himself which could not be done.
.M Accordingly, we convert this petition into appeal, allow the same and
JH direct reinstatement of the petitioner in his substantive rank as an A.S.I. 
US However, he will remain under suspension. The competent authority will 

hold a fresh inquiry under the Punjab Removal from Service (Special 
Powers) Ordinance, 2000 and. pass a fresh order in accordance with law.

21-3-2000 will be treated as an order of reversion
simpliciter to the substantive rank and not an order of penalty. The
question of back-benefits is left to be decided by the competent authority 
at the time of final decision of the departmental proceedings.

u cause notice was issued onl m s.A.K./S-54/SC

...........*

7,

inquiry was
the show-cause

not granted to him.

Although we appreciate 
the subordinates 

we will like 
manner which

F
the submissions

Officers in keeping 
and highhandedness yet 

be achieved in a .
■worst popular perceplion

be dealt with m

We have4, ■f
A '5anxiety of the

“ r:;"u
. lUi., ..i» «■> “■ “

the Order, dated

to emphasize 
upholds rule of law. 
of the subordinate police 

with law.

I
accordance Order accordingly.

2007 S C M R 195

[Supreme Court of Pakistan]

Before Sardar Muhammad Raza Khan and Nasir-ul-Mulk, JJ 

COLLECTOR CUSTOMS. PESHAWAR—-Petitioner

he could not have 
aspect ot the 1This is one

• 'k
. . _ order of dismissal was passed,

when the ° dismissal order was
and the sole basis o
case. It may be no ^^^d allegation and C

.s -r“’"«according to show . butthelggl
allowed to submit ^on i
22-3-2000 there was no occa .J

cause uotiou. U was one of J

■ matter.
is that versus6. The second 

criminal case was pending 
registration of the criminal 
person 
solely on 
of fairness.

•i;
.^1 Messrs PAPER INTERNATIONAL (PVT.) LTD., 

NOWSHERA and another—Respondents

Civil Petition No, I73-P of 2002, decided on I6th August, 2006.

(On appeal .from the judgment, dated 12-12-2001 of the 
Peshawar High Court, Peshawar Passed in F.a.O. No. 91 of 2000).

Customs Act (IV of 1969)—

156(1), Cis, (62) & (90)—Constitution of Pakistan (1973), 
Art. 185(3)—Goods illegally taken out of warehouse without payment of 
duty—Allegation against importer-respondent was that he unloaded 
®iponed consignment in private bonded warehouse and consumed a

iSCMS

\

r

■ has laid 
particularly in case

accused otticial 
like to observe

913 2000 a period of seven days

a.
that an that
will was

on

Mm.'ll1
K.niWiiV ■ .-V.
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pemioners. the respondents are directed to re-process ih - 
of the petitioners by adopting the following procedures:^

(a) A Committee shall be constituted consisting of fair in, 4 
and sufficiently senior officers within seven days from th/J^ 
receipt of a certified copy of this order. The CommittJr[ 
hold Its first meeting within !5 days thereafter. The cl 
shall individually examine the case of each petitioneJ^^'

- - granting him a meaningful hearing.............. ..

: 2 In view of the above, we do not find any merit in this appeal 
accordingly dismissed. However, we direct that the re-process 

^^“.^jjlection, as has been mandated by the learned High Court in the 
judgment, may be completed within a period of two 

® ut fail, otherwise the delinquents shall be taken to task.
months

^0

^^^8-Lof201^

Xf- AS' we have-decided - the -appealr this -application~is''rendered

2 *“■ r'“ ™
of the nren against him. is not a re2 BSess the matter in the light of the verdict of the High Court about the
1 LZZ:Z-^r ^,^''^'^^deorotherwiseZmmo^ otherwise of those who were the petitioners before High
the hnd^ nf ,.,h-Z provided in the advertisement Bbirl and it is for that authority to see if the applicant(s) can also be
inducteH iLn P^^^^^oner shall impugned judgment in terms of law laid down in

L. service. other petitioners shall be deem^fi,, WeaMted Akthar Niazi v. Secretary, Establishment Division. Government
have been reinstated into service with effect from the dZf ^ which their services were terminated. HoLeJ. ZiXtZl ^ 
contract shall commence from the date on which th^ Z 
directed to take charge. ^

“ '^i'numperioiof 30 days from the date of Us first meeting. ^ “

(d) The petitioners have voluntarily and of their own free will 
ZatlZe and forego any claim for backbenefits of

vf' •
t. ■'

"^Ustan and others (1996 SCMR 1185).
\ ■i(WA/G-5/SC Order accordingly.

. 2015 S C M R 77

[Supreme Court of Pakistan]

Present: Iftikhar Muhammad Chaudhry. C.J.. 
Tassaduq Hussain Jillani, Amir Hani Muslim.

Guitar Ahmed and Sh. Azmat Saeed. JJ

, INSPECTOR-GENERAL OF POLICE, PUNJAB—Appellant

anj

I(e) The cases of the petitioners shall 
regularization on the be considered for
employees an>,eapproZ:e:::r

versus
(f) All the petitioners shallOfficer (R). Chinio,. prAAAfeVm7eiX,“AAeA^!l'"A TARIQ MAHMOOD-Respcndent

before thZcZ^ P‘*^Pa^^ Of being summoned to appear ^ Appeal No. 52 of 2012, decided on .25th April , 2013.

(On appeal from the judgment dated 20-10-2011 of the Punjab 
■^1 Service Tribunal, Lahore passed in Appeal No.3039 of 2010)

Service Rules (Punjab)—

valfd and i h t High Court is absolutely
Te ell,bi ' f r ‘ “ T -^'“in^e/exarmee
reLtf , '■“P°"<'ents those who pass the test would be
notwithstanding’’that there waf ^soL'^lrre^uLrily 'ta ”LTrocS'*' i” service—
sdection,n,aybeonacccun.ofo„eof the“^^ »/ W

acted as an appointing authority was not competent to sit in the samel Z servtce-Scope—Police official was dismissed from
meeting. Whereas those who are not eligible or qualified shall 20 This 2 hZ Zr suit filed against him—
IS for the department now to act fairly in terms of the direction of the ® hiZ revision petition before the Inspector General of
learned High Court and take further action. ^ pending till the decision of F.I.R. case and civil

'WAy the court—Subsequently police official was acquitted from the

i:

on

SCM/t 'Olt
i 'i ; I
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(2009 PLC (C.S.) 47). Leave is grained inter alia to consider the ' 
issue raised.

7978
•.i.
■i:

F.I.R. case and as a result his revision petition was allowed and he ^ 
reinstated in service—Service Tribunal allowed payment of |1
benefits to the police official for the period during which he retnaint^ f«
out of service—Validity—Grant of back benefits to an employee 2. On I3th March. 2012, the learned Bench, seized of the matter.
was reinstated by a Court/Tribunal or the department was a rule anj 2'„as required to examine the provisions of rule 7.3 of the Civil Service 
denial of such benefits was an exception on the proof that such per:o^ Mooles payment of the entire back benefits
had remained gainfully emploved during such period—Entitlement otm;^ a ^ which the

____ benefits of a person had to be determined on the basis of facn-eMLjcsfoadent stood removed from service and in .this behalf, twi^
each case independently—Police official.could not be held responjii^-|pygmenls. titled as Muhammad Hussain and others v. EDO (Education) . 
for the period during which his revision petition was kept pending dt^^gjthers (2007 .§.CMR Federation of - Pakistan through
to the FIR and civil suit, because such pendency was on accnunV^X.^^ Ministry of Education a_nd'o(hers v. Naheed NdUSHdhi, (2010.^ 
the act of the police department—Revision petition filed by pob^m were cited. The learned Bench noted that some principles had
official was kept pending till the decision of the criminal as well as civsS laid down in both Che above-mentioned judgments but not In a 
case which had no relevance because unless he had been found guO^lisfiaiic way, particularly, when examined in the light of the 
by the Court he was not debarred from performing his dttty—Pofic* circumstances of this case, therefore, it was considered appropriate that a 
official was entitled to back benefits, as it was the police departmti^W rule be enunciated, after considering all the relevant aspects, arising in 
which on basis of a wrong opinion kept him away from performing his‘ /dtis and similar cases with further observation that it be placed before a
duty—Police official was entitled to back benefits from the date 6i Bench of five learned Judges of this Court for resolving the
filing revision petition till his reinstatement in service—Appeal conflicting Judgments.
dismissed accordingly, [pp. 91, 92] A, B, C & D

.A"

3, A brief account of the facts of the instant case is that upon a 
written complaint submitted by one Mst. Sakina Bibi through her1 Muhammad Hussain and others v. EDO (Education) and oihcn 

2007 SCMR 855- Federation of Pakistan through Secretary. Ministry oW husband, a case was registered against the respondent, Constable Tariq 
Education and others v. Naheed Naushahi 2010 SCMR 11; SlwS Mehmood (No.7607) and others, vide F.I.R. No.52/1992 under sections 
Muhammad Shahzad v. District Health Officer 2006 SCMR 421;- 1109/419/420/468/471. P.P.C. at Police Station Lower Mall. Lahore. 
Binyamin Masih v. Government of Punjab through Secretary EducaUon; Due to registration of the criminal case he was placed under suspension 
Lahore 2005 SCMR 1032; General Manager/Circle Executive Muslin dn6-7-l992 w.e.f. 29-6-1992. Incidentally, the respondent had also been . 
Commercial Bank Limited’v. Mehmood Ahmed Butt 2002 SCMR I064;fj found absent from duty for a period of three months and 26 days w.e.f. 
Pakistan through General Manager. P.W.R.. v. Mrs. AiV,. Issacs PLD^ 29-6-1992 to 28-7-1992 and 30-8-1992 up till the passing of order dated 
1970 SC 415: Muhammad Bashir v. Secretary to the Government o3 16-11-1992. when in pursuance of departmental proceedings, he was 

SCMR 1801 and Trustees of'the Port of Karachi vM;dismissed from service under Punjab Police Rules. 1975. Against the
'S order of dismissal from service, respondent preferred an appeal which 
M was dismissed on 21-4-1993.

Pakistan 1994 
Muhammad Saleem 1994 SCMR 2213 ref.

Jawwad Hassaii. Additional A.-G. for Appellant.

Aftab Alam, Advocate Supreme Court for Respondent.

Date of hearing: 25lh April, 2013.

JUDGMENT

IFTIKHAR MUHAMMAD CHAUDHRY, 
appeal has,been granted by this Court vide order dated 1st March, 20)| 
to examine the following question;

E 4. The respondent had been facing trial before the learned 
^ Magistrate in pursuance of the above-referred F.I.R. In the meanwhile, 
K lie also filed a Revision Petition before the Inspector General pf Police. 

Revision petition so filed by him was entertained but it was kept pending 
till ihe decision of the case arising out of the F.I.R. noted hereinaboye, 
uwell as adjudication of a civil suit. It may also be noted that in respect 
®fthe same subject matter, a civil suit was also pending in which the 
respondent was not a parly. However, in the criminal case noted 
liereinabove, the respondent was ultimately acquitted from the criminal 

^charge by the learned Magistrate Section-30, Lahore vide order 
hied 1-3-2010 not on merits but while disposing of application under 
>ection249-A, Cr.P.C.

I
C.J.—Leave to-

i
“Inter alia contends jhal the learned Service Tribunal could 
have exercised discretion to modify the quantum of 
Relies on IG (Prisons) N.-W.F.P., etc. v. Syed Jaffar

IQ(|
i'CM*
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co/npeieni court of law and there is no 
pending further.

tp\ 81SUPREME COURT MONTHLY REVIEW (Vol.80 XLV][|‘^

reason to keep it5. Il may be observed that this Court in the case of Dr. Muhn^^ 
/slam V. Govt, of N.-W.F.P. throush Secondary Food, AgricultiJ^i^^ -4.* 
Slock and Cooperative Department Peshawar and 2 others (I998^f^ : 
1993) had declared that all acquittals are certainly honourable. There ij 
be no acquittal which may be said to be dis-honourable and the law hjj j 
not drawn any distinction between these two types of acquittals. Thus-J 
after recording of acquittal, the revision petition so preferred by himwaiS 
allowed-on*l3-8-20l0.-Thc relevant paras therefrom are reprodut 
herein below;—

> (S) In the light of his acquittal in the criminal caie. a lenient view is 
taken. The petitioner is reinstated in service with immediate 
effect and the period of absence/out of service will be treated as 

without pay. No emolument will be paid to him for the
■ period of his absence/out of service."

t'?.

opinion of the AIG, back benefits of the period 
. .il^BrJiiring which the respondent could not-join his service could not

"This order shall dispose of a revision pennon preferred by ciimsheti because ' of the pendency of the decision of the '
Constable Tariq Mehmood No. 7607 of Lahore district ogaing» yiminal case, which was to be decided by the Court after • 
the punishment of "dismissal from service" awarded by of the civil suit case to determine the innocence of the-
SP Headquarters. Lahore vide order dare<»v^pondent. We may observe, at this stage,That this opinion was aeainst
26-JI-J992 on the charge of his involvement in case law because the proposition of the law is that a person is innocent '
No.52/92 under sections 419/420/468/471. P.P.C.. Poh^SPjjiless he is proven guilty by a competent Court of law. Reference may 
Station Lower Idall. Lahore and absence from duty for a period^^\ made to the case of MUHA/vfMAD ASGHAR alias NANNAH v STA TF.
of about 4 months. His appeal was rejected by the pOlO SCMRT706). ^^-----
authority vide order No.16150-51/AC. dated 2T4-1993.

'"I

(2) The undersigned hns gone through the revision t,ack benefits, he approached the Service Tribunal and '
parawise comments thereon offered by the punishing as well vm ^^eeded in getting the back benefits as prayed for vide impuaned 
appellate authorities and other relevant papers minutely. 31j|| ^jg^ent dated 20-10-2011. Concluding para therefrom is reproduced 
petitioner has also been heard in person in the Orderly Room lutein below:— ^
II-5-2010.

/

!

f. upon perusal Of.he case file it has.ran^iredthtd on reeelptm,, ■

instant appeal the case was referred to AIG Legal for op.nmtujM- ..hsence either on duty or otherwise. L the discretion has to be 
the criminal case .sunder trial who optned that the tmocencetfM judiciously. After acquittal in the criminal, case and hs ' .
the appellant can not be establtshedpr,or to the decision of tk^ reinstatement by the departmental authority there is 
criminal case, which will be however ■ jus.if,cation for depriving him of the benefits of the period that .
the disposal of ctvtl suit. In the light of legal opinion the I/m*remained out of service. Appeal is therefore accented and ■ ■ 
competent authority directed on 13-2-1994 to pend the case ll£| impugned orders are set Zde. He be paid 'benefits of the "
ihe decision of the court. . f period that he remained out of service "

\ ‘no

f.

ngn/nr, and stated that he was falsely implicated in « r" ‘‘^d "“b^" vld ‘that '
' tZldZZIIZ 7ordZZ/rfZ!lfZ‘Z:i^ " nronetary\e‘n\TtsTartobi

■ Sec.ion-30. Lahore, vide which he has been acquitted in 04^ Keen enva Td"' "'"I 'h k“"
F.IR. No.52/92 under sections 419/420/468/471. fcied If Z , ® ® i ''
Police Station Lower Mall. Lahore under section 249-A. Cr.f.C| could nThav therefore, the
When asked about his absence from duty. Ihe petitioner slatS ^ave passed an order in his favour without
that he remained absent due to registration of said critnitdj , case of Lu/inm ° d R T^' v '’™
lease) against him. Now the case has been decided by .0 Muhammad Bashir v. Secretary to the Government of the

course

Vki

SCM/l
•3!
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behalf of the respondents has referred to comments of the Punjab 
Service Tribunal, which state as under:-

82 83 I

Department. Lahore and 2 othersPunjab, Education (1994
SCMR 1-801).

"While hearing the case the appellant Muhammad Bashir had 
given his comment to forego arrears in case of his re-instatement 
in service. Consequently in the last para, of the judgment dated 
28-3-1992 it is observed that the intervening period during which 
the appellant remained out of service shall be treated as leave

Whereas on the other hand iri the case of Muhammad 
(ibid) it has been held that grant of service back-benefits to an 
who had been illegally kept away from employment was the rule aoi.; 
denial of such benefits to such a reinstated employee was an exception 
the proof of such a person having remained gainfully employed durinJ 
such a period. Therefore.' he prayed that under Rule 7.3 of CSR, SefvieSfc; ~ ' P^y- “
Tribunal may have not allowed him back benefits in view of 
judgment which has been relied upon.

k

|«l tliis stage it would be appropriate to place in juxtaposition FR 54 and
J5R7.3 as undef:--

Learned counsel for the respondent stated that in view of tSg«' 
facts and circumstances of the case, Service Tribunal had given reliefS 
which is in accordance with the law laid down in the case of Muhamnsimt 
Hussain (ibid). ~

8.
F.R. 54 7.3 Civil Service Rules (Punjab)

...
the suspension of a 

\emmeni servant is held to have 
9. Wp have carefully examined arguments put forward by both unjusiijiable or not wholly

learned counsel for the parties. It would be appropriate to note thatj pstifiable; or when a Government
Full Bench of this Court in the case of Muhammad Bashir (ibid), while dismissed.
taking into consideration facts of the case, namely, the appellant therea 0oved or suspended is

26-6-1986 after completing 25 years'^ itmsiated. the revising or

When a Government Servant who 
has been dismissed or removed 
from service, is reinstated, the 
revising or appellate authority may 
grant to him for the period of his 
absence from duty:

was compulsorily retired on 
service under section 12(ii) of Punjab Civil Servants Act. 1974. Kft^M^pellate authority may grant to 
having failed to get his grievance redressed from the departing ^ for the period of his absence 
authorities, he challenged the order of his retirement before Punjtii' loin duty...
Service Tribunal on two grounds, firstly, that he had not complete| .....

service qualifying for pension and secondly, that the order I honourably acquitted,
^ * the full pay to which he would

have been entitled if he had 
- not been dismissed, removed

\

(a) if he is honourably acquitted, 
the full pay to which he would 
have been entitled if he had 
not been dismissed or 
removed and by an order to 
be separately recorded and 
allowances of which he was in 
receipt prior to his dismissal 
or removal; or

25 years’
reinstatement had not been made in accordance with public interest. Tltt: 
Tribunal did not attend to the first ground but allowed appeal on thc^ 
ground that the record of appellant was satisfactory and good. TTie 
Tribunal also held that the intervening period during which he rernainef 
but of service would be treated as leave without pay and on having takei^ 
into consideration section 16.ot Punjab Civil Servants Act, 1974 reaf

or suspended and. by
to be separately 

recorded any allowance of 
which he was in receipt prior 
to his dismissal, removal or 
suspension; and

an
order

with FR 54 held as under:—

"In the present case clause (b) would attract. The Comrmtttt 
shall also take into consideration whether a civil servant to. 
earned any amount by way of salary or as profit on account4
his having accepted some employment or been engaged insom^ oj such pay and allowances 
profitable business during the intervening period. Similai^ ‘ ^ revising or appellate 
according to proviso (ii) of section 16 of the Punjab CTJ ' ‘^^^onty may prescribe. It 
Servants Acs. 1974, where an order of removal of a civil serviB^ er provides that in a case
has been set aside, he shall be entitled to such arrears of under clause (a), the
the authority setting aside the order may determine. In '3 ‘^^sence from duty
instant case, the Tribunal has not allowed the arrears I ^ treated as a period
without assigning any reason. The learned counsel appeartni^M duty.

fW if otherwise, such proportion (b) "if otherwise, such proportion 
of such pay and allowances as 
the revising or appellate 
authority may prescribe". In a 

■ case falling under clause (a), 
the period of absence from 
duty will be treated as a 
period spent on duty. In a 
case falling under Clause (b), 
it will not be treated

as

1

as a
SC.MK
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period spent on duty ■ Mrs. A. Issacs), if the dismissal of a government servant is
the revising or held to be unlawful, he has to be allowed salary for the period
authority so directs. ^as kept out of service, reduced by the amount, if any. that

he might have earned by way of salary, or as profits, on account 
of having accepted some employment, or having been engaged in 
some profitable business, during the above period. Thus, the 

■ legal status of Governments' claims for arrears of pay and 
- allowances - is - no longer -the-same' as- had--been indicated 'in' 
para.3 of this Ministry's Circular D.O. No.F.9(J5)-RI (Rwp.)/61 

, dated 23rd December. 1961 (Annex). Consequently, it is no 
longer appropriate jor the enquiry committee referred to in 
para.4 of that circular D.O. to consider on merits, in cases in 
which government servants are restored to their posts as a result 
of Court s - decisions, as to whether or not, and not to what 
extent, pay and allowance for the period of their absence from 
duty should be restored.

84 85■ )

ri

In a case falling under clause (b) it 
will- not be treated as a period 
spent on duty unless the revising or 
appellate-.authority__ so 
Provided that the amount of 
arrears payable to the government 

concerned, whether he is

, ’•

Fdirects.

I?-
i •«

servants
re-instated as a result of a Court 
judgment or acceptance of his 
appeal by the departmental 
authority, shall be reduced by the 
amount earned by way of salary or 
as profit on account of his having 
accepted some employment or been 
engaged in some profitable 
business during the period he 
remained dismissed, removed or 

and for the

»

I: i (2) It has accordingly been decided that, in cases where a 
government servant is reinstated retrospectively as a result of a 
Court's decision, the functions of the enquiry committee to be set 
up under para.4 of this Ministry's Circular D.O.No.F.9(15)- 
R1(RHT)/6I dated 23rd December, 1961 (Annex) would 
henceforth be as follows:-

(a) The Ministry/Division/Department, as the case may be, may 
obtain from the government servant concerned, a solemn 
declaration, supported by an affidavit, as to the particulars of 
his employment, or engagement in profitable business, during 
the period of his absence from duty, and the amount earned by 
him by way of salary from such employment, or as profits in 
such business.

(b) After examining such evidence as might be available, and cross- 
examining. if necessary, the government servant, the Ministry/ 
Division/Department, as the case may be. may give their 
findings as to whether or not the above declaration is. 'prima 
facie' acceptable and on what grounds.

Reinstatement of Government Servants on Court decisio>L^ W If the declaration is found to be. 'prima facie'unacceptable, the 
Functions of Enquiry Commit!^ 'U ^inistry/Division/Department. as the case may be, should refer '

■ committee, which, before giving their finding as
A. reference is invited to the O.M, from the amount earned by the government servant during the
No.F.7(8)-70-Sol(l). dated 12th August. 1970 (SL , period of absence from duty, may get the declaration properly
which states, inter alias, that, in accordance with * ^erified/scrutinized by any agency they consider appropriate.
Court's judgment in C.A. No.28 of 1969 (V/est Pakisl example, if the case had been dealt with by the Special

^ ' ■

r

1’ :

suspended, 
determination of the said amount a 
committee shall be constituted 
consisting of two officers of the 
Administrative Division and a

Finance
r

representative of the 
Division.

' -t:
In the provisions quoted above, one thing is conunon namely that on.tt^ 
instatement either by Court order or by. the departmental authority, 
acceptance of appeal, the employee would be entitled to back benefits,^ 
it is established that he had not been engaged gainfully during the penodj 
when he was out of job.

10. There is yet another provision on this subject i.e. Sl.No.I^j 
. Esta Code, 2007 Edition, the contents whereof are reproducei

• i

v

Vol-II 
hereinbelow:—

' ;;
I
*

■i
.1
i
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or should not be restored, following considerations will have to 
kepi in view:—

{a) y^^^ber the person concerned was acquitted on a purely 
technical or procedural grounds or whether the actual 
allegations against him had been gone into and were found to be 
incorrect;

lOl^J 87review [Vol.SUPREME COURT MONTHLY86
VJ;

Police Establishment at any earlier stage in any connection,
verificaiion/scrutiny may be arranged to be carried out by .
Establishment. For purpose of this verificationhcrmii^;^- 
assistance of the relevant Income-tax authorities mc^ ahobt' 
sought, if the 'government servant concerned be an /ncome.(aj|p.
payer.

f

In case the reinstatement of the government servant has (b) Whether the individual during the period he was away from
ordered by the Court on account of the relevant administraii^^ 
action having been found to be defective, the committee ■
also give their findings:

(i) As to which officers were responsible for that defectiveness of 
administrative action; and

active duty and other sources of income; and so on.

0) It has further been decided that in cases where the total period 
involved does not exceed 12 months from the time the individual 
was suspended or removed from service, the final decision 
should be taken by the Ministry concerned at the level of 
Secretary and in all other cases the matter should be referred to 

(ii) As to whether any. and what part, of the amount payable to ihtWy the Ministry of Finance for prior concurrence.''
government servam ^iZovered from^^i : In view of the above provisions of F.R. and CSR as well as Esta Code.

absence from auty. officers will, of course, /o/ioii; ihis Court had been expressing its opinion with regards to the settled law
recovery j Government Servem : pronouncements. Reference may be made to judgments in the .

cases of Muhammad Hussain (ibid): Naheed Naushahi's case (supra):
, . pr Muhammad Shahzad v. District Health Officer (2006 SCMR 421);

h P instructions do not apply to cases in wWeS- Sinymin Mqsih v. Government of Punjab through Secretary Education.
^ t servants are reinstated as a result of acceptance ^- Uhore (2005 SCMR 1032); General Manaeer/Circle Executive Muslim

governmen appellate authorities, which .wiji Commercial Bank Limited v. Mehmood Ahmed Butt (2002 SCMR 1064);
^^ondme tl be regulated by provisions of FR-54 as hitherto | [ Pakistan through General Manager. P.W.R.. v. Mrs. A. V.dssacs (PLD

-- 1970 SC 415).

k:;

officers. The
departmental proceedings 
(Efficiency and Discipline) Rules.

(3) The

.-'h ' In the case of Muhaminad Hussain (ibid), this Court has clearly 
lEx,ract of paras.4 and 5 of the Finance | .Uled the law stating that:
L.F.KIsIrI (Rrep)/61. dated 23rd December. 1961 

amended).'

(A\ Ifn^ a result of Court decision, a government servant.L post, the question whether pay and allowances for
Ls unde f suspension or .as removed front sertnee s^K 

decided on merit of each case. For tkts ''
that in all cases the Ministry or Department concerned stm
order a departmental enquiry headed by the 
Ministry/Department Administratively concern 
TiZch Iduiser,Deputy Financial Aduiser as « f| ..
committee. This committee should ‘:“f ‘‘" fZfinresto4 
merits of the case. Government 
the official concerned, the pay and allowances f 
invoked and. if so. whether in fitll or tn par,. 
conclusion whether pay and allowances to the indi

(Annex)

"It is a settled law that grant of service back-benefits 
employee who had been illegally kept away from employment 
was the rule and denial of such benefits to such a reinstated 
employee was an exception on the proof of such a person having 
remained gainfully employed during .such a period."

And further that:-

10 an
'1 .•i4

restored w

"It is an admitted fact that there is nothing on record that the 
petitioners were gainfully employed anywhere during the 
relevant period and this fact was also not considered by the 
learned Service Tribunal in para 6 of the impugned 
judgment. _ Therefore, it would be very unjust and harsh to 
deprive the petitioners of back-benefits for the period for 
which they remained out of job without any fault from 
their side. It is a settled law that back benefits in such

j
’r
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-ined oui of service. It was ordered by this Court that the intervening 
find treated as leave of the kind due to him. The Supreme Court 

rted the petition into appeal and accepted the same while modifying

ffOiamihheld by the respondents or by 'situation cannot be 
learned Service Tribunal. coove

rniirt also distinguished the judgment of H .,he judgment of the Tribunal to the extent that the salary concerning the
riod from 24-1-1996 to 11-2-2000 would be paid to the petitionef"” 

within a period of four weeks under intimation to the Assistant Registrar 
Court at Lahore.

. In the same case, the Supreme
Mnnsoor-ul-Hag's case, cited above.this Court in

' Tribunal has refused back-benefits to ^
’’ffTcfseimTsCMRim which ^is dthngmshed on facts ^ Court ruled in the MehmoSd Ahmed Butt case (supra) chat:

law wherein PIDC vide order dated 23-6-1986 terminaiedl "It may be added that grant of service benefits to an employee
Mansoor-uTHaq's lien by slating that t e same wi illegally kept away from his employment was the
maintained by PACO, a borrowing organization an rule and denial of service benefits to such a reinstated employee
PIDC and the said proposal was accepte y e CO, ;^ was an exception on the proof of such a person having remained
therefore, the judgment relied by the Law fficer an earned^ gainfully, employed during such a period. The mere fact that the

■ Service Tribunal is distinguished on facts and aw. , , respondent had left the country and had gone abroad without
any proof of his being gainfully employed during the period in 
question, was not sufficient to deprive him of the benefits in 
issue. Needless also to add that nothing is available with us to 
hold that the respondent had remained gainfully employed 
somewhere during the said period."

“The learned Service

of Sher Muhammad (supr^ il was held:-
- there is nothing on record that the petitioners were gmi^fy- 
employed anywhere during the relevant period. It would be ve^ 
un^sland harsh to deprive them of back-benefits for rhepeno<|

for which they were ^proceeded underj Tie Supreme Court directed in its judgment in the Ngheed
^ ^ ^^piscipline) Rules forno fault on their part ^jushahi case (supra):-

terminated in an arbitra^ manner "jhus we are of the considered opinion that the Service Tribunal
providing any reason. The departmental out ority rejece h instead of granting relief as it is evident from the concluding .
appeals simply on the ground that they were appoin J .£ ■ paras with regard to the financial back-benefits may have
the post of Medical Technician in an erratic referred the case to the department for establishing a Committee
noticing that they were selected as Dispensers in - ^ for the purpose as noted above. Before parting with this
competent authority of Us own adjustea orr/er it is to be noted that the department shall refer the
Technicians in their own pay and scale. ! case of the respondent to the Committee, which will be
that they held the post of Medical Technician, ■ , ~ constituted in view of the above instructions contained in
have not been considered and the petitioners were Sl.No.I5I of the Code for determining whether she is entitled for
throughout this period for no fault of t eir jfjg claimed financial benefits or not. However, the department is
circumstances we fail to understand how f of servict directed to dispose of the matter in respect of her back-benefits
withheld for the said period when they remaine _ ] expeditiously but not beyond the period of two months on receipt
due to whimsical and arbitrary achons of (his order."
perhioners ([^placed on Pakistan through [g t^e case of Muhammad Bashir v. Secremry to the Government of

eiance Lahore v. Mrs. A.V.. Issacs (PLD Pakistan (1994 SCMR 1801), leave to appeal was granted to the
J^^C^Accordingly keeping in view all the aforesaid features appellant to consider whether the Service Tribunal was justified in
the cases we convert these petitions into appeals and allow i ^ refusing back benefits. The brief facts of the case were that;- 

petitioners all the back-benefits. ^ _ ‘'-...the appellant was serving as Subject Specialist in
»u r«f R»>7-u/7mfn Afavih (supra), the Service Tribunal acceptedGovernment Comprehensive School. Faisalabad. when he was

j,” *“prXr^d?irbihSf^the petitioner therein. Ho*':;"'' retired from service under section I2(ii) of Punjab Civil
Tgrant back-benefits for the period during which the peh "Si

SCMR
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nded to the official respondents for deciding the matter in 
with law. The Committee was ordered to decide the

J974, after having compleied 25 years ^^nvicg ^^ r
26-6-1986. The appellant having failed to get his grievancg 
redressed from the Departmental authorities, approached rJ 
Punjab Service Tribunal. He challenged the of ^
retirement on two grounds; firstly, the appellant had wpt The crux of the above case-law is that the grant of back benefits
completed 25 years' service qualifying for pension, and secondly W” employee who was reinstated by a Court/Tribunal or the

— that the order of retirement had not been made in the pubUg » , j^fment is a rule_and denial of such benefitjs an exception on the
interest, The learned Service Tribunal had not attended to’« of that such a person had remained gainfully employed during such
ground No, 1 but allowed the appeal on the ground that the ^ ^ jhe entitlement of back benefits of a person has to be determined
record of the appellant was satisfactory an^ ^good. ^ basis of facts of each case independently. There would be cases at

t nt If difficulty is felt by the Court or Tribunal to grant the
{jack benefits when there are admitted facts between the parties but when 
[here is a dispute in respect of the facts then of course, the matter had to 
be referred to the Department.

reina

llant's entitlement of arrears -of pay and adjustment, if any, in
Servants Act,

app^accordance with Rule F.R. 54 and Civil Services Laws.

A-----

Roll presented in the Court depicts that his rervice M 
quite satisfactory/good. While allowing the appeal.*

..........  Tribunal held that the intervening period. duriniM
which the appellant remained out of service, shall be treated a; g 
leave without pay. “

Citing the provisions of F.R. 54. the Supreme Court held that:

"In the present case 
shall also take into 
earned any amount by way of salary or 
his having accepted some 
profitable business . 
according to proviso
Servants Act. 1974, where an / n*
has been set aside, he shall be entitled to such arrears ofpayca- 

•mg aside the order may determine. In ilit... 
Tribunal has not allowed (he arrears of pof ■:

Character 
record was 
the Service

V titnos

i
12. In the instant case the respondent was dismissed from service 
awarded to him vide order dated 26-11-1992 but later on reinstated

I
was

i: clause (b) would attract. The Commiitet: on 13-8-2010. however, the back benefits were not awarded to him as
consideration whether a civil servant fm ■ the intervening period was considered as absence/out of service. The

of the respondent is to be considered at the touchstone of the 
employment or been engaged m lome'# principles of granting back benefits as deduced from the judgments cited

during the intervening period. Similarly. ■ above. It is to be observed that as far as the question of granting back
(ii) of section 16 of the Punjab Civil’1 benefits to the respondent with regard to the period during which he

order of removal of a civil servant.' remained absent from duty i.e. period of about 4 months could be based
on a disputed fact but as far as the period during which his Revision

aside me oraer muy .............. ......... Petition was kept pending for decision of the criminal as well'as civil
the allowed the arrears of pai''\ cases are concerned, the respondent cannot be held responsible for the
instant case tne because it was on account of the act of the Department for which
without assigning any reason. cannot be held responsible in any manner, therefore, in view of such
In the case of Trustees of The Port of Karachi v. Muham^l admitted facts and following the principles as laid down in both the
(1994 SCMR 2213) the Court has held that white the entitlement c judgments as well as in the case of Muhammad Bashir

-----  get the back benefits is to be determined on ^ (supra), we are of the opinion that minus the period during which he
remained absent from duty i.e. four months, he is entitled to back

■U

case

B

of a reinstated employee to 
the basis of the facts of each case independently.

the Service Tribunal had i benefits subject to establishing before the department in terms of
In the impugned judgment in this case, . arrears (back i Rule 7.3 of CSR that he was not gainfully employed during this period,

held that the appellant had given his commen o As far as rest of the period is concerned, he is entitled for back benefits,
benefits) in case of his re-instatement in ^yj-ine which the ; ss it was the Department, which on the basis of a wrong opinion kept ^
observed by the tribunal that the intervening pe without pay-"^ ^ away from performing his duty, as it is evident from the order dated

had no, been incorporated in the impugned Judg^nt of the 
Tribunal and that there was also no reference to that back bene

allowed in view of the concession of the appellant. Thetefo , ,
be taken into consideration. In viewu 

accepted, and the cast)

I2(sic.) For the foregoing reasons, we are of the opinion that there is 
no conflict in the judgments, which has been cited in the subsequent 
leave granting order dated 13-3-2012, the principles of both the cases are 
common, as it has been observed hereinabove. In the cases of such like

not
held that these comments cannot 
these facts and circumstances, the appeal was

•a-
SCMR 1



Rooh Atza v. Aurangzeb 
(Anwar Zalicttr Jarnaii, i)

AbUul Qayyum v. Muhammad Sadiq 2007 SCMR 957 ref.

ip)Khyber Pakhtunkhwa Pre-emption Act (X of 1987)—

9 ^^5. l3-"Suit for possession through pre-emption—Performance of 
^ j^-i-Mu^vathibat—Lapse of 10-15 minutes in performing Talb-i- 

^(iwathibat—Effect—Fatal to right of pre-emption— Slightest lapse of 
* in performance of Talb-i-Muwathibat was fatal to the case of the
M —No redundancy could be attributed, in performance, of ___
9 ^^.i-Muwathibat to accommodate a pre-emptor who had not been 
9 ^iplant in making such Talb—Pre-emptor consumed 10-15 minutes to 

&SCUSS the matter with her family members before taking the decision 
gj exercising her right of pre-emption—Talb-i-Muwathibat was not 
performed in accordance with law in such circumstances—^uit for 

Appeal dismis a S possession through pre-emption had been rightly dismissed by the High 
» Court—Appeal was dismissed accordingly, [pp. 99, 100JB&C
W' Mian Pir Muhammad v. Faqir Muhammad PLD 2007 SC 302;
^ Muhammad Nazeef Khan v. Gulbat Khan 2012 SCMR 235; Sonabashi 

Kuer V. Chaudhary Ramdeo Singh AIR 1951 Pat 521 and Muhammad 
- i Ahmad Said Khan V. Madho Prasad 35 Ind Cas 91! ref.

(c) Khyber Pakhtunkhwa Pre-emption Act (X of 1987)—
i —S. 13— Qanun-e-Shahadat (10 of 1984), Art. 79— Suit for

■ ■\ possession through pre-emption—Talb-i-Ishhad—Attestation by two 
' '1 mtnesses—Non-appearance of one of the witnesses of Talb-i-lshhad in
I court—Effect—Fatal to right of pre-emption—Plea of pre-emptor that
A one of the attesting witnesses of Talb-i-lshhad, who was also the son of 

1 the pre-emptor, could not appear in court as witness as he was out of 
. % the country at the relevant time—Validity—Notice of Talb-i-lshhad

(On appeal from judgment of Peshawar High Court, Peshawar 1 if one of the witness
of Talb-i-lshhad was out of the country at the relevant time, he could 

> have come to Pakistan to appear in the witness box in support of his 
mother’s (pre-emptor’s) claim—Suit for possession through pre
emption had been rightly dismissed by the High Court in such 

-—Ss. 13 & 14—Suit for possession through pre-emption—Pre-emptor 3 circumstances—Appeal was dismissed accordingly, [p. 100] D 
not appearing as witness before the Trial Court without any valid 
justification—Effect—Pre-emptor exercised her right of pre-emption by - 
making the requisite Talbs, and the suit for possession through pre- 
emption was also instituted by her in person—Subsequently without an] 
valid justification, the pre-emptor did not appear before the Trial Court 
as witness for exercising her right of pre-emption, but for sack • 
purpose, she gave special power-of-attorney to her husband—Su^ 
for possession through pre-emption had been rightly dismissed by - 
the High Court in such circumstances—Appeal was dismissed 
accordingly, [p. 99] A
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nature, the Department should have decided the cases, dependin 
the facts of each case and as far as the instant case is 

, respondent is entitled to
S upon ''

concerned r
get back benefits during the period when he h*" 

instituted a revision petition, which was kept pending till the decisi ^ 
the criminal as well as civil cases, which have no relevance as 
had been found guilty by the Court, he was not debarred fr - 

, performing his duty. Therefore, from the dale of filing of the revis^”* 9 
petition and till its decision he is entitled for back benefits as far as'^T 
question of giving him back benefits during the period when he remain 
absent, it is for the Department to conduct an inquiry and independent! " 
decide whether he is entitled for the same or not. ^

On of 
unless ho

K

^-----

13. Thus, the appeal is dismissed with costs.
■ ■ P
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