e e o A e B e D
] N . ) E};. ?":_» - ‘.
“w- . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.
- e \ Appeal No. 1635/2013
Date of Institution. ... 23.12.2013
Date of Decision. 25.04.2014 -
 Dr. Rashid Ahmad, M.S DHQ Hospital,
| Lakki Marwat. ' . (Appellant)
) VERSUS
1. | The Government of Khyber Pakhtunkhwa through the Chief Secretary, Khyber
Pakhtunkhwa.
o 2. The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar o
ST 3. The Secretary Establishment Department, Khyber Pakhtunkhwa, Peshawar. .
4. "The D.G. Health Services, Khyber Pakhtunkhwa, Peshawar. : S E.
5. . :

Mr. Mashal Khan, SMO, Gambela Lakki Marwat. ; .. (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL ACT,
1974 AGAINST THE PREMATURE, POLITICALLY MOTIVATED
- TRANSFER ORDER DATED 3.9.2013 AND AGAINST NOT TAKING
ANY ACTION ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN STATUTORY PERIOD OF NINETY DAYS. -

- MR. MUHAMMAD ASIF YOUSAFZAI :
Advocate. _ e - For Appellant.

MR. USMAN GHANI, '
- SrGP B For Official Respondents.

MR SAADULLAH KHAN MARWAT

Advocate - ' For Private Respondent No. 5.

MR. MUHAMMAD AAMIR NAZIR, =~ ... MEMBER ;

MR. SULTAN MAHMOOD KHATTAK, ... MEMBER
JUDGMENT

., MUHAMMAD AAMIR NAZIR. MEMBER.- The appellant'Dr. Rashid

Ahmad, Medical Superintendent DHQ Hospital, Lakki Marwat through- the instant
appeal under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 has
impugned order dated 3.9.2013 vide which he was transferred prerrraturely on the basis

of polrtlcal interference and agamst not takrng any action on the departmental appeal
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“ filed by the appel]ant within the statutory perlod of mnety days .




S 2.0 Briefly stated facts giving rise to the appeal in hand are that the appellant

‘is a sénior doctor of BPS-19 belongs to Management Cadre. That on 13.12.2012, the
appellé.nt was transferred to District Tank as EDO -(H) from DHQ Hospital, Lakki
Marwat. That on 6.3.2013, the appellant was promoted as regular BPS-19 officer in
Management Cadre of the Health Department and was posted' as Dy. DHO, Charsadda:
That on 22.4.2013, the appellant was transferred as M.S DHQ Hospital, Lakki Marwat
against' BPS-19 Managemeni Cé.dre post, however, within just five months, he was

again transferred due to political interference vide the impugned order dated 3.9.2013.

. That the impugned order is premature and is in violation of rules and policy governing

the transfer and posting of civil servants and that on the place of appellant a junior

doctor i.e. private respondent No.5 of BPS-18 belonging to General Cadre was posted
which is violation of the policy of the ‘government regarding posting/transfer of

General Cadre and Management Cadre doctors. That against the impugned order, the

appellant filed de'partme'ntal‘appeal and also approached the hon’ble Peshawar High

Court, Bannu Bench through a Writ Petition which was dismiss_'.ed-for WEﬁlt_ of
jurisdiction on 22.1.0.-2013. That since departmental appeal filed by the appellant was

not respondent within the statutory period of ninety days, hence the instant appeal.

3. After institution of the instant appeal, it was admitted to regular hearing and
the respondents wére summoned by the Tribunal. The respondents contested the appeal
and submitted their written reply. We have heard the arguments of the learned counsel

for the parﬁes and have gone through the available record on the file.

4. The learned counsel for the appellant argued before the court that the
impugned transfer order dated 3.9.2013 is based on political interference and the
appellant was transferred from the post of Medical Superintendent DHQ ‘Hospital,

Lakki Marwat just within five months which is violation of transfer and posting policy

laid down by the government; that the political interference can be judged from the




fact that the person who replaced the appellant vide impugned order is a doctor of

General Cadre and is serving in BPS-18 while the post against which he was

: traﬁsferred is of Management Cadre and belongs to BPS-19. He further argued that the

respondents have vioiated the principles laid down by the august Supreme Court of
Pakistan in case of Anita Turab. The learned counsel for the appellant requested

that the appeal may be accepted as prayed for.

5. In rebuttal, the learned Sr. Government Pleader, assisted by the learned
counsel for privéte respondent No.5, argued before the court that it is the

prerogative of the competent authority to make transfer and posting orders in

Vp.ublic interest and under Section 10 of the‘Khyber Pakhtunkhwa Civil Servants

Act, 1973, every civil servant is bound to perform duties anywhere in Pakistan

as deemed éppropriate by the competent authority; that the appellant who

. claimed to be an officer of Management Cadre was poéted' against Management

Cadre post as Deputy District Health Officer, Bannu against the vacant posf of

BPS-19, so there is no justification for the appellant to seek suspension of the

impugned order; that no political interference whatsoever, was made and the

impugned order has been passed in good faith. The learned Sr.G.P prayed for

~ dismissing the instant appeal.

6. Péruszil of the case file reveals that through the instant appeal, the
apbellant prayed for striking down the ifnpugned transfer order dated 3.9.2013
on the ground that the same is premature and politically motivated. The record
suggests thét on 6.3.2013, the appellanf was promoted as régulér BPS-19 officer
in Management Cadré of thé Health Department and was posted -as Depﬁty
DHO Charsadda. Later on 22.4.2013, the appellant was transferred as Me‘dical
Superintendeht, DHQ Hospita_l Laki Marwat against Management Cadre post of

BPS-19, however, after a short time of about five months, the appellant was




T 25.04.2014

again transferred vrde 1mpugned order- dated 3.9.2013 as Deputy DHO, Bannu.

Perusal of the summary moved by the Health Department for transfer of the
appellant available on file reveals that the Establishment Department after
going threugh the summary has clearly laid down thar'posting of efﬁcer of
Genéral Cadre against Management Cadre is violation of Government poli_cy.'
Similarly, ‘posting of BS-18 officer agarnst BS-19 post is also Vrolatron of the

government policy, needs Justlﬁcatlon Furthermore the appellant who has

- recently been transferred on 22.04.2013 has yet to complete his normal tenure

at his present posting.  All" the observations made by -the 'Secretary

Establishment Department were overlooked and the appellant was transferred
prematurely, violating the government policy of transfer & posting and also
policy laid down by the government for posting of officers of General Cadre

against the post of Management Cadre.

7. Hence, keeping into consideration all the above mentioned facts and

circumstances of the case, we are of the firm view that the appellant made a

case for indulgence of the Tribunal.

8. Therefore, the appeal is accepted and impugned order is set aside. Parties

are-left to bear their own costs. File be consigned to the record.

ANNOUNCED

(SULTAN MAH} . (MUHAMMAD AAMIR NAZIR)
MEMBER




Appellant with counsel, Sr. GP with Sheryar, Assistant

for the official respondents and private respondents with counsel

present. Mr. Muhammad Aamir Nazir, learned Member of the:

Bench is on leave, therefore, case is adjoprned to 21.4.2014 for
further arguments. M
' MBER

\

Appellant with counsel, Sr.GP with Sheryar,
Assistant for the official respondents and private respondent
No. 5 with counsel present. Further arguments héard. To

come up for order on 25.4.2014. g\

MEMB \ MBER

Appellant in person, Mr. Sheryar, Assistant for the
official respondents and private respondent No.5 in person
present. Arguments already heard. Record perused. Vide
our detailed judgment of to-day, the appeal is accepted.
Parties are left to bear their own costs. File be consigne! to
the record. |

ANNOUNCED
25.04.2014




27.3.2014. -

31.3.2014

7.4.2014.

A Appellant Witn counsel, Mr. Muhammad- Jan GP w1th :
Sheryar Assistant™ for the official respondents and prlvat'
respondents No.-5 with counsel present. Copy of rejomder in’

. connected appeal handed over to opposite sides to-day, therefore,

the instant appeal is also adjourned to 31.3.2014 for argumenty.

Appellant with counsei, Mr. Ziaullah, GP for the
official respondents and private respondent No.5 with counsel
present. Arguments of the learned counsel for the appella'nt as
well as learned counsel for private respondent NQ.S heard.
The learned GP stated that he is not in possession of case file
and requested for adjournment. To come np f I remaining |

arguments on 7.4.2014.

Appellanf with counsel, Sr.GP with Sheryar, Assistant for
the official respondents and private respondents No. 5 with counsel
were pre.sent early in the morning but lateron due to sudden strike of

‘the ‘bar, counsel for the parties left the Tribunal, To come up for

remaining arguments on 14.4.2014.
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very justification for filing the instant appeal. 'i“herefore‘, :
on acceptance of the applicat.ion,. the impugned order
dated 3.9.2013 is ;uspended. To come up for rejoinder on
11.3.2014. ’

ANNOUNCED
28.2.2014

MEMB MEMBER

~Appellant with counsel, Mr. Usman Ghéni,

_ Sr.GP for the official respondents and private. respondents

No. 5 with counsel 'present. kThe learned Sr.GP stated that
the written reply of respondents No. 2 and 4 may be .

considered written reply on behalf of all the official

a

respondents.  Counsel for the private respondent No. 5
also submitted ‘application for vacation of stay. Copy
handed over to c;)unsel for thé appellant as well as learned
Sr.GP. To come up for reply/ai'gument;s on application of
private respondent No.5 and arguments on main appeal on

20.3.2014. Rejoinder, if any, in the meantime.

Appellant wit.h counsel Mr. Usman Ghani, Sr.GP
with Sheryar, Assistant for official respondents and private
respondent No.. 5 with counsel present. Reply' to application
for vacation of stay, received on behalf of'.the appellant.

Copies handed over to bpposite sides.  To fcome up for

arguments: on 27.3.2014.

MEbD




- 1.‘:__\_-”..

Deputy DHO Charsadda. Later on 22.4.2013, the

appellant was transferred as Medical Superintendent,
DHQ Hospital Laki Marwat against Management Cadre

post of BPS-19, howéver, after a short tlim-e of about five

months, the appellant was again transferred vide

imi)ugned order dated 3.9.2013 as Députy' DHO, Bannu.
Perusal of the summa:ry moved by the Health Department
for trahsfef of the api)ellant available (;n file reveals that
the Establishment Department after going ‘through -th,e
éummary has clearly laid down that posting of officer of
General Cadre‘againsyt Management Cadre is violation of

Government policy. Similarly, posting of BS-18 officer

against BS-19 post is also violation of thelgovemment |

policy, needs justiﬁscation. Furthermore, the appellant
who has recently beé;n transferred on 16.04.2013 has yet

to complete his normal tenure at his present posting. All

the observations made by the Secretary Establishment

Department were overlooked and the appellant was .

transferred prematurély, violating the government policy

of transfer & posting and also policy laid down by the

government for p’osﬁng of officers of General Cadre-
against the post of Management Cadre. Since a prima-
facie and arguable exists in favour of the appellant, and

the balance of convenience, is also in his- favour, -

therefore, this Tribunal is of affirm view_. that if the

impugned order dated 3.9.2013 is not _suspen@c&, the _;"‘.

appellant will suffer irreparable loss and might .cievfeat ?[hé .




4, In rebuttal, the learned Sr. Government Pleader,

‘assisted by the learned counsel for private respondent

No.5, argued before the court that it is the prerogative of |

-the competent authority to make transfer and posting

orders in public intf;rest and under Section 10 of the
Khyber Pakhtunkhwa Civil Servants Act, 1973, every
civil servant is bound to perform duties anywhere in
Pakistan as deemed appropriate by the competent
authority; that the api)ellant who claimed to be an officer
of Management Cadre was posted against Management"
Cadre post as Depﬁty District Health ‘Ofﬁcer, Bannu

against the vacant post of BPS-19, so ‘there is no

- justification for the éppellant to seek suspension of the

impugned order; that no political interference whatsoever,

“was made and the impugned order has been passed in

good faith. The leamjed Sr.G.P prayed for dismissing the
application for suspe@sion of the impugned order dated -

3.9.2013.

5. Perusal of thé case file reveals that through the

instant appeal, the appellant prayed for striking down the

imlpugned transfer order dated 3.9.2013 on the ground
that the same is premfature and boliticaliy motivéted. The
record further sugge;ts that on 6.3.2013, the appellantv
was prpméted as regillaf BPS-19 officer 1n Management» |

Cadre of the Health Department and was posted as
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3. The learned -counsel for the appellant while

arguing the applicatibn for suspension of the impugned

order,- submitted bef@re the court that the appellant is a -

senior doctor of BPS-19 belongs to Management Cadre

whereas private respdndent No. 5 is a doctor belonging to

General Cadre having BPS-18; that on 22.4.2013, the

appellant was transferred as _ 'Medic'a\l Supérinte_ndeﬁt,
DHQ Ho‘sﬁital, Lakki Marwat agéiﬁst BPS-19 post of
Managefnént Cadre, however, just within five months,‘ he
was again transferre(ii due to | kpbliticeﬂ intérference; that
the impugned transfer order is premature ~and is in
violation of rules/pol;icy. governing trgnsfér and posting
of government servaxiits; that on pia‘ce of the appellant, a

junior doctor beldngifxg to General Cadre was’ posted vide

- impugned order dated 3.9.2013; that the appellant filed a

the mean\?s}hile also: filed a Writ Petition before the .l

departmental appeal '_against the impugned order and in

hon’ble Peshawar High Court, Baﬁnu Bench but the same

was dismissed for want of jurisdiction. The learned

counsel for. the appéllant contended that the impugned

- 15:.2.2003 regarding; posting/order and also against the

o

ofder is in violation of the policy of the government dated

principle laid down:'by the august SAu;.)reme Court’ of
Pakistan in case of Enita Turab. The learned counsel for
the gppellant, requestéd for suspension of the impugned

order dated 3.9.2013.

BN
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A_ppellanf alohgwith his counsel, Mr. Sheryar,

" Assistant and Gulyar, Assistant with Mr. Usman Ghani

St.GP for the official respondents,'_ private respondent

No. 5 with counsel and appiicant (Dr. Nek Nawaz) with
counsel present. Written reply of official respondents
received. Copies whereof, handed over to counsel for the -

parties. The learriled% counsel for the applicant stated at

the Bar that his client has already filed separate appeal

and has impugned thq same transfer order dated 3.9.2013,
therefore, he does not want to press the application for his
impleadment and requested that the applications for

~ temporary injunction ‘pending in both th?; appeals may be

decided together. Request accepted and arguments on
application for. temporary injunction heard and case file

pérused.

- 2. Appellant throﬁgh the instant appeal under Section
4 of the Khyber Pakhtunkhwa Service Tribunal Act,

A 1974, has impugned the transfer order dated 3.9.2013 on

the basis of being premature and poliﬁcally motivated.
The appellant further contended that égainst the
impugned trénsfef order départmental appeal was filed

which was not decided within the statutory period of

ninety day, therefore, the instant appeal..'Alongwith the. "

appeal an application for temporary injunction for

suspension of the impugned order was also filed.




17.2.2014

Appellant wrth counseI Mr Sher Yar Ass1stant for

o respondents No 1 and 2 w1th Muhammad Jan GP for the

official respondents No l to 4 and counsel for private

~ respondent. No 3 present ertten rephes on main appeal as

well as stay apphcatlon recelved on behalf of the private

respondent No 5 Copres handed over to counsel for the
'appellant and learned GP. The learned GP needs time to file
~ written reply on .behalf: of official respondents Dr Nek

Nawaz with- Mr Ishtraq Ahmad Advocate/counsel present

and submrtted two separate apphcatlons one for 1mp1eadment

Lbemg necessary party and the other for consohdatron of two

~ appeals filed agamst the same notlﬁcatron on the srmllar

: grounds Copres handed over to opposrte srdes To come up

“for wntten reply of ofﬁcral respondents on mam appeal as_

L1

'well as stay appllcatron and reply/arguments on both the

e apphcatlons of apphcant Or Nek Nawaz Khan) on

28.2.2014. The operatron of 1mpugned order is suspended to
the extent of appellant and prrvate reSpondent No 5, tlll the
date fixed. ' AR SR EE R |




L/ © 21.01.2014
,

‘ J ) 21.01.2014

31.1.2014

Atpeetilo. (i
A Rag 2

~Appellant with counsel present.

/S -

reliminary arguments

heard and case file perused. Counsel for the appellant contended that

* the appellant has not been treated in acéorda_hce with law/rules._' The

‘appellant was transfer and posted as MS (BPS-19) at DHQ Lakki
Marwi¢ on 22.04.2013, within a short span of five months the -
appellant again transferred and postéd as DHO (BPS-19) at Banuu
0n.03.09,2013, against which the appellant filed departmental appeal
on 04.09.2013, Which has: not been.respond‘ed- within the statutory
period of 90 days, hencé tihe-Ains.tan_t .ap.péal Edﬁ 2:3.12'.2013. Points
raised at the Bar péed cbnsi_dergtion. . The _appéal is admitted to
regular hearing sul;jéét to all legal objections. The appellant is
directed to deposit the security amount and process fee within 10
days. Thereafter, Notice be issued to the respondents. Appellant has
also filed an application for suspeﬁsidn "of impugned order dated
03.09.2013.: No_tice of aﬁp_li_g":__atidpb should. al‘sq.' be issucjd to the
respondents- fof repily/afgumehf.s.: To .COme-.ﬁrp fof Written reply on
main appeal on 17.02.2014 as well as reply/é.rguments on stay

application on 31.01.2014. -

-

s A, —

Appellant with counsel and Mr,  Muhammad Jan,

GP présent. To-day, thefcé'se wﬁs fixed for submission of

written. reply on stay application/arguments but none is

" available on behalf of the respondents nor their written reply

received, despite proper service, hence the operation of

- impugned order dated 3.9.2013 is suspended till next date.
" Fresh notices be issued to the resporidents. To come up for

- written reply on m'ain_-'-appea:l as well as rej y/arguments on

stay applicatjon on 17.2.2014, K
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Order or other proceedings with signature of judge or Magistrate

The appeal of Dr. Rashid Ahmad presented today by Mr.

M. Asif Yousafzai Advocate may be entered in the Institution

register and put up to the Worthy Chairman for preliminary

This case is entrusted to Primary Bench for preliminary

v

hearing to be put up there on / 5 — ) 2@/4

W
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present and requested for

adjournment. To come up for preliminary hearing on

Reader

Ta

it

e L .zf...

A .’(!-k‘ l!.\

x5

nf«.n.._ .t‘. .m...n:“._.a 4

i‘.._

.s{z,.f

P = w

N

- - ey T S
S SR st e B d

5
AN ¢
b
o
=9
=
- —
A
3
e -
e A
o o
< S
o.
e —
£ N
T
2
[WN
—_—
o
o ' m“
T © S |
B2 S
o .o .|y . N
' r..kxte.w‘. W2 e .0..'!_1 Ragat wfu s . o . m.v ez u - i¢t -»l .a\ .
A__o.mm.r, e |30 SV #&vﬁ.& G.m. ..... MWM s 5 .?n x wtnwww.u ,,. « , :m..
BLO T MR FT RS T RN .h gt
. g W ek v lcrgle 5 v b
S s i mﬁx A wﬁﬁ@ 5 iR &mmw
: WN W.,wﬁn..” ,mfw -\-i.hm_\».lmh . ».'N.w\.r ‘5 m..lig ep il ¢ Vol M ?.. {i ?-.w.#«h.*: W ,w ..W:ui.
ol - T N S 1411;.114|t R T e e ey —— t!.lu.}l; = =
i ' £ v o4 w LT . Kol
ol N - SRR PP S G « -~ *, . L > v¢§)n\ﬁ~ .v " - . = o . . .
R I ey mﬂﬁm,@?ﬁhﬁgﬁl Hurnw«v%,h.ﬁaé,&?,&. ?u; SRty #W%Lwn&%&lﬁﬂ}«\; n} Y»%*wtxﬁhuuﬁ VAT tﬂusﬂau..,wr L:»Muw.f: ik
S..a..i.» e | e e e e " - N . — . i . i g
‘ N

- . -

P o> SR
S

* -
22 F F
bt

vt

- " . el ..z 5 7 B |-
ﬁfvef -..tun .W‘a..a o198 ”L.......c. ¢w.l..m.-.\\uﬂ S

i i RN . ......b—” Y. .wu...hm.»nl\ LA

B IRTR Y - i SR . 8
B

o T w8 W o

M . Dt r.w L W |
. PRl .

. - wdh ol

- [k :
- ‘:. w.ﬁ ﬁuowm

4 o
B ad i »_DA'.-

L, TR

¥




Serer L .

R * BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

adf, =
oy

APPEALNO. _/ 05 /2013.

Dr. Rashid Ahmed. ‘ Vs Health Deptt:

" INDEX.

S.NO DOCUMENTS , ANNEXURE | PAGE
1- Memo of appeal. N _' 1-4

Stay application.

5-6

Order dt. 13.12.2012.

Order dt. 6.3.2013. -

8-15.

Order dt. 22.4.2013.

16-19

6- Order dt. 3.9.2013.
7- | Appeal. .

8 High Court’s order.’
9- | Copy of summary.
10- Transfer policy. - ,29"-’-2::36
11- | Circular dt. 27.2.2013 257
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‘3) R BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR,

. | “ "/‘ |
APPEAL NO. Z{)}b /2013

Dr. RaShid Ahmed,

" Ms, DHQ, Hospital, Lakki Marwat......c..ccc.coeeeevccivierneas AT

VERSUS

1- The Govt -of KPK, through The Chief Secretary, KPK Peshawar
2- The Secretary Health Deptt: KPK Peshawar. '
3- The Secretary Estabhshment Deptt: KPK Peshawar
4- The D.G Health services, KPK Peshawar.
5- Mr. Mashal Khan, SMO, Gambela-Lakki Marwat. -

............................ s e RESPONMeENtS.

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

TRIBUNALS _ ACT 1974 _ AGAINST _ THE

PREMATURE, ___ POLITICALLY _ MOTIVATED

TRANSFER ORDER _DATED. 3.9.2013 AND
" AGAINST NOT TAKING ANY ACTION ON THE

DEPARTMENTAL APPEAL OF THE APPELLANT
. WITHIN STATUTORY PERIOD OF NINETY DAYS.

4';

Pra‘zfer: V‘T/thf-.-én.fac'c‘eptance of this appeal the impugned order
T "da'téd. 3.9.2013 may be set-aside to the extent of
appellant and the respondents may also be directed not

3

_ to transfer the appe(ld'ri‘t prematurely in violation of law
and rules. Any other remedy which this august tribunal




»

A

deems ﬁtthat ‘may also *bé awarded in favour of
appellant. . : -

" R.SHEWETH.

1

management cadre, where as the respondent No.5 is a BPS-18
doctor and belongs to general cadre.

- 2- That on 13.12.2012, the appellant was transferred to Tank as~

EDO(H) from DHQ Hospital Lakki Marwat. Copy of order is
attached as Annexure A '

3-A ‘That 6.3. 2013 the appellant was promoted as Regular BPS-19

officer in Management Cadre of the health Deptt: and was

posted Dy: DHO, Charsadda and then to Tank. Copy of order i is

attached as Annexure — B

4-  That on 22.4.2013 the appellant was transferred-as MS DHQ

Hospital Lakki Marwat against BPS-19 management cadre post.
Copy of order is-attached as Annexure — C.

5. That just within 5 months, the appellant was again transferred

~ due to political interference, prematurely- and in violation of

~rules/policy and on his place a junior officer of BPS-18 of
general cadre has been posted vide order dated. 3.9.2013.
Copy of the order is attached as Annexure — D.

6 That the appellant filed departmental appeal against the said

order on 4.9.2013 but the same remained un-responded till
the lapse of statutory perlod However the appellant has also
filed a writ petition before the High Court at Bannu Bench but
the same had also been dismissed for want of jurisdiction on
22.10.2013 against which he also filed appeal before the
Supreme Court of Pakistan where the decision of the High
Court maintained. Copies of High Court’s.order and appeal are
attached as Annexure — E&F and the Supreme Court decision

will be produced later onas the copy of the same has not been

provided till date. -

7- That as the statutory period on the departmental appeal of

appellant is lapsed; therefore the present appeal on the

following grounds amongst the others.

That the appellant is a BPS- 19 senior doctor and belongs to. .

s 3‘I\"?-*:



A

‘ GROUNDS

That the order dated 3.9. 2013 is agamst the law, rules, Govt;. .

~policy and norms OfJUStI_Ce, therefore liable to be set-aside.

That the impugned order is malaflde and to post a que eyed -
junior officer of BPS- 18 of General Cadre against the post of

- BPS-19 of Managem_ent cadre, which is not legally permissible.

That the |mpugned order is politically motlvated and despite of

showing legal posmon in the summary, the respondent No.5 B

has been posted against the higher scale post which is-evident
from the Annexure - G. '

That the appellant’s tenure _at' DHQ Lakki Marwat was just 5
months '.Thus'_th_e impugned order. dated 3.9.2013 was
premature. | '

That the impugned order dated 3.9.2013 is against and in total
violation of the government posting and transfer'policy dated.
15.2.2003. copy of the posting and transfer pollcy is attached
as Annexure-H

That the even'thé order dated 3.9.2013 is based on nd good
grounds and is the violation of Govt; circular dated. 27.2.2013

“and as such the same is not sustainable..Copy.df Circular is

attached .aé Annexure — |.

That the order dated 16.9.2013 is against the principles laid
down by Hon’ble Supreme Court of Pakistan in case of Anita
Turab

That the order dated. 3.9.2013 is also amounting to violation
of verdict of the Hon’able supreme Court of Pakistan given in |
Qazi Abdul karim’s case in which such practice of the Govt: has
been deprecated in strong words

That the appellant has not been treated according to law and
rules and Govt; posting/transfer policy.



That transfer order dated. 3 9.2013 is not in public interest .

~“rather based on polltlcal whims: More over the there were

neither. exigencies of service nor any complamts agamst the
appeHant A

That the appellant seeks permlssuon to advance other proofs

~ and grounds at the time of hearing .

It is therefore most humbly prayed that the appeal of the - '
appella nt may be accepted as prayed for -

THROUGH: -

M.ASIF YOUSAFZAI
- ADVOCATE.
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. EEFORE THE KPK SERVICE TRIBONAL PESHAWAR.

APPEAL NO. /2013.

Dr. Ras_hi_d Ahmed - Vs Health Deptt:

APPLICATION FOR _SUSPENSION OF

' IMPUGNED ORDER DATED 3.9.2013 TILL
~ PENDING FINAL DECISION OF _MAIN
. APPEAL.

" Respectfully Sheweth,

A

" That the petitioner/ appéllant haé filed Appeal before -

this Hon,ble Tribunal in which no date hearing has
been fixed so for.

~ That the impugned order dated.3.9. 2013 is polltlcally-

motivated, premature and passed in violation of -
Govt: instructions regarding posting/transfer.

That the appellant has not yet rellnqwshed ‘the
charge of the post. :

"That the appellant has.'got -a good prima facie

arguable case, the impugned order is -without lawful
authority and unsustainable in law, balance of
convenience lies in his favour and in case operation-

- of impugned order is not suspended, the very

purpose of appeal would be defeated and it would

. infructuous as well and the appeIIant would suffer

|rreparable loss.

That the grounds of main appeal may also be
considered as integral part of this application.




PR

'It';is, therefore, prayed that the opération of |
impugned order dated 3.9.2013 may graciously be
suspended till final decision of appeal.

Petlitiorer

DR. RASHID AHMED
Through
I ‘.

M. ASTF YOUSAFZAI
 ADVOCATE

- AFFIDAVIT:

It is affirmed and declared that thé'contents of Application are .
true and correct to the best of my knowledge and belief.

VY
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NOTIFICATION -

NO. sém&-&?izammobs et The Competent Adthority has .
been p!easod to ‘order the poslmg/tramfer of Dr Rashsd Ahmad Khan-
(BQJ ), D H: Q llosprta Lakh :ﬂarwafgo the post of Deput,/ ED. 0 (H)

P e e e

‘Tank in hls"-owh‘-*pay &5cale, against the vabant ‘post, with. Jiminediate

B
effect in the pubhc interest. : : " L i

SECRETARY HEALTH
Govt. of Khyber Pakhtunkhwa

Endst. No. & Date Even
Copy to-the:--

1
3

Director General, Health Servnces Khyber Pakhtunkhwa Peshawar
.- EDO {(Health), Lakki Marwat/Tank.
- M.S, D.H.Q Hospital Lakki Marwat.

Deputy EDO (Health), Tank .
-DIStNCT Accounts Oﬁlcer Laxkr Marwat/Tank

PS to Minister for Hea!th

PS to Secretary Health,

PA to Spl. Secretary, Healith.

Computer Programmer, Health Deptt.

r. Rashid Ahmad Khan (BS-18), D.H.Q Hospital, Lakki
Marwat . ' |

i
|
t
3

NOODWN

= O o

: (v NS (MUHANTAAS IRSHAD)
"SECTION OFFICER (E-V)
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NOTIFICATION

BETTER COPY K

GOVERNMENT OF KHYBER PAKHTUNKHWA
' HEALTH DEPARTMENT

Dated Peshawar the March 6, 20 13

NO.SOH(E-V)4-20/2012-13 The Competent authority, on the recommendations ‘of the

Provincial Selection Board, is 'pleased to promote the following Member of Service of Health

Management Cadre o1 BS-1810 BS<19 on regular

basis with immediate effect:-

Sr.N Name of Officer’ Sr. No Name of Officer
1. | Dr. Attig-ur-Rehman 33. Dr. Iftikhar Ahmad

2. Dr. Muhammad Ageel Farooqi 34 Dr. Muhammad Khan

3. Dr. Zafeer Hussain 35’_ . DHth_a_gfn_aA.ﬁrﬁad Khan o
4, Dr. Ashfaq Ahmad 36. | Dr. Sertaj Khan |
5. Dr. Sher Miihammnad 37. Dr. Thsanul Akber

6. Dr. Iftikhar Iqbal 38, | Dr. Muhammad Umar Shah - -
7. Dr. Abdul Jamil 39. Dr. Aurangzeb

8. Dr. Tahir Bashir ud -Din 40, Dr. Aneer ur Rehman -

9. Dr. Balgias Khan 4]. Dr. Wahid Gul -

10. Dr. Farhat Yasmin - 42, Dr. Iftikhar ud Din

11. Dr, Muhammad Rasool Jan 43. | Dr. Ghulam Subhani

12. Dr. Fazli Malik 44, Dr. Shaukat Hussain

i3. Dr. Zahoor Ahmad 45. Dr. Abdul Wahid

14. | Dr. Arshad Amer 46. | Dr. Fahim Hussian Khan
15. Dr. Muhammad Daud 47. Dr. Syed Mujtaba
16. Dr. Muhammad Sherin 48, | Dr.-Haroon Khan

17. | Dr. Khalid Igbal 49. | Dr. Rehman Ullah

18, Dr. Musharaf 50. Dr. Ghazali Khan

19. Dr. Arshad Ahmad 51 Dr. Janbaz Afridi -




TPV SRS Y

120. | Dr. Ghulam Nabi Khan 52. | Dr. Saeed Gul
21. | Dr. Shams ul Haq 53. | Dr. Saifullah Khalid
22, Dr. Ashoor Khan 54, Dr. Ageel Jan Bangash
23. Dr. Muhammad Daraz Khan 55. Dr. Israrullah
24, Dr. Muhammad Riaz 56. Dr. Shaheen Afridi
25. Dr. Farooq Shah 57. Dr. Ubaid Hussain
26. Dr. S. Minhad Haq 58. Dr. Tarig-Mehmood
27. Dr. Azam Khan Wazir 59. . Dr, S. Muhammad Samin
28. | Dr. Abdur Rehman | 60. | Dr. Fakhruddin
29. | Dr. Fazli Hadi 61. | Dr. Ihsanullah Turabi
30. Dr. Nek Nawaz 62. Dr. Muhz;mmad Ayub
31 Dr. Muhammad Alj 63. Dr. Akbar Shah
32, Dr. Muhammad Asif 64. Dr. Inamuljah Khan
2. The officers on promotion shall remain on probation for a period of one year in

terms of Section 6(2) of Khyber Pakhtunkhwa Civil Servants Act, 1973 read with Rule-iS(l) of

Khuber Pakhtunkhwa Civil Servants (Appointment Promotion & Transfer) Rules, 1989. '_

3. Consequent upon above, the following postings/transfers are hereby ordered, in
the public interst:-
.Sr. No Name of Officer From To
1. Dr. Attig-ur-Rehman MS, Safwat Ghayur | Services placed .at - the
(BS-19) ’ Memorial Hospital | disposed of MS Police and
: . Peshawar Service Hospital Peshawar
2. Dr. Muhammad Ageel | DHQ Buner DHQ Buner against the post
Faroogi (BS-19) of BS-19 '
3. Dr. Zafeer Husain (BS- | DHQ Swabi DHQ Swabi against the post
19) B of BS-19 -
4. Dr. Ashfaq Ahmad SMO DHQ Karak In-charge Type-C Hospitial
(BS-19) ‘ Takht-e-Nasrat Karak
against the vacant post of
~ : BS-19 ’
5. Dr. Sher Muhammad MS DHQ Hospital Buner MS, DHQ Hospital agains |
.+ [ (BS-19) _ the post of BS-19
6. .Dr. Iftikhar Igbal SMO KTH Peshawar DTO  Peshawar against
' (BS-19) vacant post of BS-19
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Dr. Abdul Jamil

‘Vice Principal Bacha Khan

“Services

placed at the

(BS‘-19) Medical College Mardan disposal Principal, BKMC
Mardan for further posting

Dr. Tahir Bashir ud Din  { MS DHQ Hospital | MS DHQ Hospital

 Timergarah Dir Lower TImergarah  Dir Lower

(BS-19)

against the post of BS-19

Dr. Balgias Khan
(BS-19)

‘Dhq Karak

DHQ Karak against the post
of BS-19

Dr. Farhat Yasmin

(BS-19)

Coordinator (PH) office of
DHQ Haripur

Coordinator (PH) office of
the DHO Haripur against
the post of BS-19 '

Dr. Muhammad Rasool
Jan

(BS-19) . -

Public * Health  Specialist-
MNCH Programme
Peshawar

DM.S, LMH, Kohat

Dr. Fazli Malik

| (BS-19)

Coordinator (PH) office of
DHO Mardan

Coordinator (PH) office of
the DHO Mardan against
the post of BS-19

Dr. Zahoor Ahmad Smo cd Dagga Piran, | Vice Principal DHDC
(BS-19) Mardan Abbottabad  against  the
vacant post
Dr. Arshad Amer . Coursc  Director PHSA, | Dy. DHO, Peshawar vice Sr.
(BS-19) : Peshawar No. 71
Dr. Muhammad Daud SMO  SBBT  Hospital | Vice  Principal, DHDC
| Bs- 19) Abbottabad Abbo,ttaqu against  the
vacant post . . '
Dr. Muhammad Sherm DMS Bacha Khan Medical | M.S Bacha Khan Medical
(BS-19) ~ Complex. Shah Mansoor | Complex Shahmansoor
Swabi Swabi
Dr. Khalid Iqbal SMO, DHQ  Hospital | DMS (Stores), Govt. LRH
(BS-19) Chitral Peshawar against the post of
, . |.BS-19
Dr. Musharaf SMO Central Jail Hospital | Services placed at the
(BS-19) Peshawar disposal of Chief Executive,
' HMC Peshawar for further
: posting
19. Dr. Arshad Ahmad DHW Nowshera DHO Nowshera agamst the
(BS-19) post of BS-19
20 Dr. Ghulam Nabi Khan DMS HMC Peshawar DMS HMC Peshawar

(BS-19)
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Dr. Shams ul Haq Director (Operation) | Coordinator (PH) office of

Rescue 1122 B&D Deptt:-

(BS-19)

Hospital Peshawar

(BS-19) -the DHO Peshawar agamst
Khyber Pakhtunkhwa | the post
Peshawar .
.Dr. Ashoor Khan SMO  Silwat  Bhayyur | Coordinator (PH) office of

the DHO Peshawar against
the post.

Dr. Muhammad Daraz
Khan

(BS-19) °

Coordinator office of DHQ
Karak

MS DHQ Hospital Karak
vice Sr. No. 75

' Dr. Muhammad Riaz’

(BS-19)

MS AHQM Bajaur Agency

| Services placed at the

disposal of DHS FATA for
further posting

(BS-19)

25. Dr. Farooq Shah Agency Surgeon Mohmand | Services placed at the
' (BS-19) Agency disposal of DHS FATA for
. further posting ’
26. Dr. S. Minhad Hagq SMO  Ch.  Khanaspur | Dy. DHQ  Abbottabad
(BS-19) District Abbottabad against the vacant post of
BS-19
27. Dr. Azam Khan Wazir Agency Surgeon Khyber | MS DHQ Hospital, Hnagu
(BS-19) Agency vice Sr. No. 65
28. Dr. Abdur Rehman AD DGHS Peshawar Dy. Director (Admn) office
(BS-19) of DGHS Peshawar against
the vacant post -
29. Dr. Fazli Hadi DTO Mardan DTO Mardan against the
(BS-19j ' ' ‘post of BS-19
30. Dr. Nek Nawaz DHO Bannu DHO Bannu against the post
: (BS 19) of BS-19
31. r. Muhammad Ah In-charge Category-D | In-charge Category-D
(BS-19) ‘Hospital Jamalabad Hospital “Jamalabad
_ Charsadda against the psot
of BS-19 '
32, Dr. Muhammad Asif  |-Assistant Coordinator Roll | DTO Haripur vice Sr. No.
(BS-19) ’ Back Maraia Programme | 77
Khyber Pakhtunkhwa
33. Dr. Iftikhar Ahmad Incharge  THQ  Tangi | Incharge THQH - Tangi
' Charsadda Charsadda against lhe post
, (B5-19 of BS-19
34, Dr. Muhammad Khan ADHO Khyber Agency Dy: DHO Charsadda agamst

| the vacant post




Vs

(BS-19)

Dr. Rashid Ahmad Khan | DY: DHO Tank ~ Dy: DHO, Charsadda
(BS-'19)I o against the vacant post
Dr. Sertaj Khan Dy. Director office of | Services placed at the
(BS-19) Director Health Services disposal of  FATA
FATA Secretariat  for  further
posting
Dr. Ihsanul Akber Waiting for posting Services placed at the
Dr. Muhammad Umar MS DHQH Tank | Services  placed at  the
| Shah disposal of DHO D.1 Khan
(BS-19) : '
Dr. Aurangzeb SMO Ch. Thall Hangu In-charge CH Thall Hangu
(BS-19) ' against the post of BS-19
Dr. Aneer ur Rehman Waiting for posting Services placed at_ the |-
disposal of Chief Executive
(BS-19) SGTH Swat for further
posting ~
Dr. Wahid Gul Project - Mavi ger | MS ES.H. Pabbi Nowshera
(BS-19) Programme Implementation Vice Sr. No. 78
Unit Equipment  Basic
Health Services Khyber
. Pakhtunkhwa Peshawar N
Dr. Iftikhar ud Din "~ in-charge THQH Drosh In-charge THQH  Drosh
Chitral Chitral against: the post of

BS-19

(BS-19)

Dr. Ghulam Subhani

Assistant Director office. of
the DGHS Khyber
Pakhtunkhwa .

DMS (Admin) LRH
Peshawar against the vacant
post ‘

(BS-19)

Dr. Shaukat Hussain

Public Health Specialist

Dy. DHO Batagram against
the

Dr. Abdul Wahid
(BS-19)

DTO Bunerx

| Coordinator (PH) ofﬁce‘ of

DHO Buner Vice Sr. No. 67

(BS-19)

' Dr. Fahim Hussian Khan

Assistant Director office. of
DGHS Khyber
Pakhutunkhwa  Provincial
Coordinator for FP & PHC

Peshawar

Dy. DHO Manshera vice Sr.
No. 69 on actualization he
will continue to work as
Provincial Coordinator NP
for FP & PHC Peshawar

Dr. Syed Mujtaba
(BS-19) ’

RMO KTH Peshawar

RMO KTH  Peshawar

| against the post of BS-19







L

Blood Bank Ofﬁcer HMC

Service

(BS-19)

SPO Health Department

- 48, Dr. Haroon Khan placed at the
(BS-19) Peshawar disposal of Chief Executive
, HMC Peshawar for further
- : posting . '
49, Dr. Rehman Ullah RMO HMC Peshawar RMO HMC  Peshawar
' (BS-19) - ' : ‘against the post of BS-19
50. Dr. Ghazali Khan SMO Govt. LRH Peshawar | Incharge RHC  Nagani
: (BS-19) ' ' " | Peshawar against the post of
- BS-19 VICE Sr. No 79
51. Dr. Janbaz Afridi Deputy  Director  (EPI) | Deputy Director (EPI) office
(BS-19) ’ office of DGHS Peshawar | of ‘DGHS Peshawar against
: : the post of BS-19
52. Dr. Saeed Gul AD DGHS Peshawar DMS Sarhad Hospital of
(BS-19)° Psychiatric Diseases
' Peshawar agains the vacant
post. He will work in
Nutrition Cell o/o the
DGHS Khyber
Pakhtunkhwa . .
53. Dr. Saifullah Khalid Vice  Principal PIMT | MS Mental and General
(BS-19) Abbottabad Hospital Dadar Manshera |
. . vice Sr. No. 70 ]
54. Dr. Ageel Jan Bangash DHO Battagram DHO Battagaram against
. (Bs_lg) . ’ the pOSt of BS-19
55. Dr. Israrullah Public Health Specialist | Dy. DHO Chitral
(BS-19) MNCH Programme Chitral ,
56 Dr. Shaheen Afridi Consultant Health

Department (She will draw
pay against the vacant post
of Vice Principal PHPI
Peshawar) :

57.

Dr. Ubaid Hussain
(BS-19)

Deputy  Manager TB
Control Program Khyber
Pakhtunkhwa

Dy. DHO Bannu against the -
vacant post

58

Dr. Tariqg Mehmood
(BS-19)

SMOQO Bacha Khan Medical
Colelge Mardan

Service placed at the
disposal of Chief Executive
MMC Mardan

59

Dr. S. Muhammad Samin

(BS-19)

DTO Kohat

Dy. DHO Kohat against the
vacant post of BS-19

60

Dr. Fakhruddin
(BS-19)

AD DGHS office Peshawar

Dy. DHO Kohat against the
vacant post of BS-19




Dr. Ihsanullah Turabi
(BS-19)

AD DGHS Office Peshawar

Ms. Silwat Ghayyur (I.D.
Children) Hospital
Peshawar Vice Sr. No. 1 .

Dr. Muhammad Ayub SMO SGTH Swat | Dy. DHO Swat against the
(BS-19) vacant post of BS-19 '
Dr. Akbar Shah Services placed at ~the

(BS-19)

DMS KTH Peshawar

disposal of Chief Executwe
Peshawar

Dr. Inamullah Khan
(BS-19)

DMS SGTH Swat

Coordinator (PH) office of
DHO Swat against the
vacant post of BS-19 .~

DMS SGTH Swabi

.| Dr. Abdur Rashid Services Placed at the
) disposal of DHO haripur for
(General Cadre BS-19) . further posting as PMO -
Dr. Muhammad Riaz | MS DHQ Hospital Hangu MS DHQ Hospital Nowhera
Malik vice Sr. No. 73 L
(BS-19) -
| Dr. Fazal Azeem Coordinator (PH) ofﬁce of | Services placed at -the
(General Cadre BS- 19) | DHO Buner disposal of DHO Buner for
further posting

Dr. Aslam Sherani

Principal Medical Officer

MS DHQH Tank vice Sr
No. 36 ‘

Dr. Gul Muhammad
(BS-19)

Dy DHO Mansehia

In-charge THQ 'Hospital
Topi Swabi vice Sr. No.72.

Dr. Feroz Khan
(Gen Cadre BS-19)

MS Mental & Gen Hospital
Dadar Mansehra

Services placed at. the
disposal of DHO Mansehra
for further posting

. Dr. Noor Ul Mebood
(BS-18)

DY. Dho, Peshawar

Services placed at the
disposal of Chiel Executive,
HMC Peshawar for further
posting in PICO, Peshawar.

Dr. Bakht Jamal Incharge, THQ Hospital, | SMO RHC Sheikh Swabi.
(BS'18) . Topl, Swabi |
Dr. Akbar Khaksar MS HHQ Hospital SMO  DHQ . Hospital,
(Gen Cadre BS-19) : Nowshera against the vacant
post.
Dr. Speen Khan' Incharge  UD - Kakshal | SMO Central Jail Hospltal
Peshawar. Peshawar vice Sr. No. 18

(Gen Cadre BS-19)

Dr. Lal Sharaf -
(Gen Cadre BS-19)

MS DHQ Hospital,
Upper

Dir

At the dispbsal of -DHO,
Dir, Upper for the further
posting :




T'76. Dr. Ghani Rehman MS, DHQ Hospital Dir. | At the disposal of DHO Dir
'| (Gen Cadre BS-18) "~ | Upper . Upper,_for.furth'er posting.
7. Dr. Muhammad Rafiq D.T.O. Haripur At the disposal of D.H.O
(Gen Cadre BS'I 8) ' ’ Kh)’ber Pakhtunkhwa fOI'
further posting
78. Dr. Muhammad Arshad M.S E.S.H. Pabbi Noshera | At the disposal of D.G.H.S | -
Mehmood : o A Khyber Pakhtunkhwa for _
. | (Gen Cadre BS-18) | - o ‘lfurther posting -
79. Dr. Jamshid Ahmad Incharge RHC  Nahagi | Services placed at the
(BS-19) Peshawar disposal of Chief Executive
KTH, Peshawar for further
poslm;:,
. SECRETARY HEALTH
. _ Govt. of Khyber Pakhtunkhwa -
Endst. No. & Date Even: ' -
Copy to the:-
1.. Secretary to Governor, Khyber Pakhtunkhwa, Peshawar.
2. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
3. Accountant General, Khyber Pakhtunkhwa, Peshawar.
4. Director General, Health Services, Khyber Pakhtunkhwa, Peshawar
5. Director, Health Services FATA, Peshawar.
6. Chief Executive, LRH/KTH/HMC, Peshawar.
7. Director, P.H.S.A. Peshawar '
8. - Medical Superintendent of the Concerned Hospitals mentioned above:

9." District Health Officer of all concerned district mentioned above.
10. District Accounts Officer of all concerned districts mentioned above.
11. Agency Accounts Officer of all concerned agencies mentioned above.
12. PSO to Chief Secretary, Khyber Pakhtunkhwa.
13. PS to Secretary Establishment, Khyber Pakhtunkhwa
14. PS to Minister for Health.
15. PS to Secretary Health.
16. Doctors concerned.
" 17. Computer Programmer, health Department.

SECTION OFFICER (E-V)
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yber Pakhtunkhwa is pleased 1o order

postingftransfer of Jhe' {ollowing ofﬁgers of Health Depargment, int

he public interest, with
immediate effect: Co,

S# ) "NAME OF GFFICER [ FROM [ 70 REMARKS ,
1. Dr. Abdut Khaliq Chief Medical | DRO Swat - Against the. post of | -
(Member Health [ Officer, DHQ . ©|BS20 in Heann
Management Cadre Hospital, Bannu Ma'nagemen(. Cadre
-20) . - . : vice Sr: No.29
2. | Dr. Tariq Khan Chief " Medical | M5~ Naseeruilan Against the post of |
(Member Healh | Officer, KTH, | Babar . Memorial | 8S.20 i, Heaith
Maragement Cadre BS. Peshawar Hospital, Management Cadra
.20 A : S | Peshawar —R T No.ig e
. AT O Esie s T Brincipai Pubiic | Project “Direcior Against the' post as
’ {Member ’ Health | Health School' { HIV AIDS Contrg) stop gap |
Magagement (;adre_ Abboltabad Prograr'nme. angngement till {he
B8S-20) : Peshawar Post is  filed in
accordance with
Project policy vice Sr.
....... - —— — - No'sd_‘.......-—-_*‘ : -~
LA Or Rohullah dan ) Director {PH) office " Principal Public | Against "ihe post of
oo~ | (Member ‘Health | of Health | Sehool, ' 8S-20" in  Heann v
B Management Cadre Services, Khyber- Hayatabad, Management Cadro,
o) B8-20 - Pakhtunkhwa___ — | Pashawar. e
5 [ Or MuRammad —q asim | DHO Abboliabad ~ | DHG Mardan Against the vacami
" | Khan ) . ’ . : post of BS.20 iy
{(Member "Heallh | - Heallh " Managemen|
Management Cadre Cadre,
-20 . .
6. [0r Muhammag ~Umér | PG ) Fﬁ&iﬂ?ﬁ&ﬁ““‘“‘E‘Eéiﬁ‘éii‘iﬁ‘e"'ﬁsa“af“
" .| Shah . Khidmatgaran, 8819 1 Health
‘ - {Member Health | D.J.Khan. ‘Management Cadre
‘ Management Cadre - . 1 vice Se: No.7.
—]BS-19) S N
7. Dr Muhammag - Ashiq | DHO D.l.Khan PMO O | Against the vacant
Saleem Khidmatgaran. post of PMO (88-19)
6. {Ggn Cadre 05 19) S o) DbKban @ Jn the General Cadre,
8. 1 OrTariq Masood PMO OHQ [ Principal ™ pyiiic Against e vacani
(Member Health Teaching Hospata, Health School, | past of BS-19 “jy
ManagomemC:ldte Dll.thn D.i.Khan - . Health Management
. e ,._;'.1.2)...__-.- ________ Y Bt ST e e -_.._-':.:,':,-./(;5......-._..........._ -
- {9 DrRashid Ahined ved ['OyDHO Tank~ 5 IMS DHQ Hospitaf, Against ~the “pos| o7
\> =~ |- (Member {Health [me | —— “LakkiMarwat. BS-19  inHeauy
v ‘Management Cadre ) T EManagemenl‘- Cadre
Pl L el N S .
) : ~| 3§ Driuhaminad ishag MS  City "Hospitar, Services placed i [ Agamzteire = ommo - :
: (Gen: Cadre. 85-19) Lakki Manval the disposal of | post of PMO (BS-19)
. - OH Lakki } in the General Cadre.
Marwai for further i .
e —— e ... . |.PUSIiN e e
. 1.1 Dr Abdul Ghafoor Instiuctor, PGP| Direclg-rm {PH) | Against the post of
. {(Member Health | LRH, Peshawar office of OGHS, | BS-20 in  Heaith
Management Cadre . Peshawar, in pjs Management ' Cadre
BS-19) OWn - pay  and | due lo deficlency of
scale. officers of B3-20 in
! 1the Cadre vice 5
N T S T BN Taki i e et Noa -
| 127 Or Akbar Jan PMO Lakii Manval | B0 Fami Against the “posi o
. (Member Health B5-19° iy Heallh ¢
Management Cadre Management Cadre
elBS19) T e JLViCE ST NoTE, T |
)l
§ ChaudLlary
- . “ - - . - u . ¢ ' e
: : ord - ’ . - .
B S nAe?ﬁ% Comtn gfef)aki?tzasn‘i
Ut : . 951 .
[slgiiabad. Mob: 0300-95 .
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(GOVERNMENT OF

KHYBER PAKHTUNKHWA

. &M,& ESTABLISHMENT DEPARTMENT
| Ve
PAGE-2
"I"s'."#. NAME OF OFFICER FROM TO REMARKS

13. | Dr Nek Nawaz : DI0 Bannu T Lakki | Against the post of
(Member Health Manvat BS-19 ~ in~" Heallh
Management Cadre unagement Cadre
BS-19) vice Sr: Na 38 i

147 TDr Muhammad Zaman MS Naseeruliah Course  Director, | Against the post of
Khattak Babar Memorial PHSA, Peshawar | BS-19  in  Health
{(Member lealth § Hospita!, Peshawar, | . Management Cadre
Management Cadre : vice Sr: No.15.

. ...1BS:19) A - ' '

18, Dr “Muhammad  Nasir | Gourse Director, PMO  Police & | Against the vacant
Raza PHSA, Peshawar Services Hospital, | post of PMO (BS-19)

. (Gen: Cadre BS-19) .} Peshawar _in the General Cadre. |

16. Dr Attigur Rehman PMO Potice & Dy OHO Aqamst the post st of.
{Member Health | Services Hospital, Charsadda 8S5-19 - in  Heaith.

. Management Cadre Peshawar ] 'M'\nagcment Cadre

/_\ \as-19) i Ll vice SITNE3gm————

17. Mashat Khan MS DHQ Hospilal, Services placed al | Against the  vacant
{Gen: Cadre 8S-18) .akki Marwal. the disposal ol | posl of SMO (8S-18)

DO Lakki 1 in the General Cadre.
Marwar o fanter
18. | Or Arshad Abmed DHO Nowshera lncharge/MS THQ Agas’nsl the post of
|| (Member Heaith ‘ Hospital Tangi'| BS-19  in  Heallh
‘[-Management Cadre Charsadda. Management Cadre
= BS-18) : . vice Sr=No.23.

18. | Or Muhammad Nawaz MS DHQ Hespital, | Services placed at | Agains! - the vacant
(Gen: Cadre.BS-19) Charsadda the disposal of | post of PMO (BS-18)

DHO  Charsadda | in the Genaral Cadre
o fOr further posting (o

20. | Dr Muhamimad Aii HC PMO Category D DHO Malakand. /\gainst the post of

3 {Member Health | Fospital, Jamalabad BS-19  in  Health
Management Cadre - Charsadda Management Cadre
' BS-19) ) ‘1 vice Sr-Na.40,

124" Or Fazal Akbar DHO Charsadda Services placed at | Agains!  (he vacani

! (Gen: Cadre BS5-19) the disposal of | post of PMO (BS-19)

DHO Charsadda | in ihe General Cadre

TS S for furtherposting | .

22, Dr Jamshed Ahmed PMO KTH, DHO Charsadda Against the posty of
{Member Health | Peshawar BS-18  in  Health
Management Cadre Nan..gernenl Cadre

C L 1BS-19) - e+ e e s | VICE ST NO2Y

23. | Drifuknar Ahmed Incharge THQ OO Nowshera Against the post of |
{Member Heaith | Hospital Tangi, BS-19  in  Health

| Management Cadre Charsadda Management Cadre

.. ].BS-19) i vice Sr: No.18

24. | DrZaleer Hussam DHO Swabi ‘DHO  Abbattabad, Against the post of
{Member tealth inhis own pay and { BS-20, . in_. Health
Management Cadre scale. Managemént  Cadre

.| BS-19) ’ due to- deficiency of
- o 1 officers of 88-20 in
the Cadre wce Se

H P .h..__‘_....,..... -. ll,....,......._.._.,.'_..._..-.. F NN U NO .

25, .| Dr Syed Ahmed Blood Bank Officer, | Dy Director (PH) Agam vacant
(Member Health-| LRM, Peshawar office of DGHS | post “of ' BS-19 in
Management Cadre R Khyber Health Management
35-19) Pakhtunkhwa Cadre.

' L Peshawar __ | _ -

26. | Or Saifullah Khalid MS Mental & DHO Mansehra Aganst the posl of
(Member Health | General Hospital : BS-19 . in  Health
Management Cadre Dadar, Mansehra tanagement Cadre.

losa9, .

Supleme Cout
Istanabad, Mob:

ASC.

Advocate On Ret ord

1 of Pakistan

03009511254

_J.vice Sr: No.27.
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GOVERNMENT OF -
KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT
"'%@_’9‘9;’ - .
“SH. ]| NAME OF OFFICER || FROM [ TO | REMARKS

Dr Muhamimnd Jlaved
(Gen Cadre BS-19)

DHO Manschra

Soevicas  placoed

ot
the disposal of .DHO

Againat the vacant post
of PMO (33-19) In the

29

1 (Gen: Cadre BS-19)

Services placed at
the disposal of Chief
SGY

Executive,

_Hospitals Swat

. ol i | Wansehra -|_General Cadre

28. | 'Orinsanl Akbar | PMO DHQ DO Swabi Against the post of BS-
(Member Heallh | Hospital, Swabi 19 in jHealth
Management Cadre Managemenl Cadre vice
BS-19) Sr: No.24.
"Dr Kirshid All DHO Swat

Against the vacanl post
of PMO ({BS-19) in the
General Cadre

-

30.

32

Dr. Tahir Nadeem

Walting for

Provincial

He will draw pay against

(Gen_ Cadre.BS=19) .

ihe disposal of - OHO

Haripur
posting

for

{urther

(Member Health | posting Coordinator, National | the post of. Incharge CH
Management Cadre -Programme for [ Mattani, Peshawar.
BS-19) ' i Family Planning and | -
’ Primary Health Care,
D _ Khyber Pakhtunkhwa | . .
Dr Fahim Hussain Provincial Provincial Againslt the vacant past
{(Member " Health | Coordinator, Programme - | as stop gap arcangement |
Management Cadre | National Manager, MNCH | till the post is filled in
BS-19) | Programme for | Programme, Khyber | accordance with project
Family Planning { Pakhlunkhwa: policy. - :
and Primary )
tHealth Care,
Khyber
i Pakhtunkhwa : e e
Dr Shad Ali Incharge CH DHO Haripur Against the post of BS-
{Member Haalth | Kalu Khan, 19 in Health
Management Cadre | Swabi Management Cadre vice
BS19) . o ' , Sr: No.33
Dr.S. Mazhar Ali DYO, Haripur Services placed al | Against lhe vacant post
Shah .

of PMO (BS-19) in the |
General Cadre :

34,

Or. Sher Muhammact

" | {Gen Cadre BS-18)

Project Director
HIV AIDS )
Conlrol
Programme,

| Peshawar

Services piaced af |
the disposal of DHO.
Malakand for further

posting.

"Against The vacant post-
of SMO (BS-18) in the
Generatl Cadre.

35.

36|

Dr. Zia ul Hasnain .
{Gen Cadre BS-18)

Dy Director (PH)
office of DGHS

-Services placed at
the disposal of MS

Against the vacant post
of SMO (BS-18) in the

Rasool

Peshawar under | Police & Services | General Cadre. ’
transier as OTO | Hospital, Peshawar

- Haripur o . .

. Muhammad (shaq | PMO Sarhad Services placed at | Against lhe vacant post
Hospital for the disposal of Chief | of PMO (B5-19) in the

{Gen Cadre BS-19) Psychisiric Executive, . LRH | General Cadre

Diseases, Peshawar
Peshawar

a7

Dr Musharaf
{(Member Health
Management - Cadre
38-16}

| Or Abdul Ghalfar

(Gen Cadre BS-18)

HMC, Peshawar

Services placed at - -

lhe disposal of MS
Sarhad Hospilal for

Psychiatric Diseases,

Dr Muhammad Khan.
(Member Heaith
Management Cadre
BS-19)

S hmpd az Chaudhmy

Advocate
Supreme G

On Record

He is surplus at HMC.

Specialized i}

‘| Psychiatric diseases.

AS.C.

lslm‘abdd.Még:u &859')??]55&51

Jorssc i £ESRAWERE
DHO Lakki Services placed at Againsi the post of SMO”
Marwat the disposat of DHO (BS-18) in the Gen
Lakki Marwal Cadre. .
Dy DHO MS.DHQ Hospital, - | Against the posi of BS-
Charsadda -Charsatida 19 in Health
Management Cadre vice

SriNo.19
. A £ —_

\ /




GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMEN'T

PAGE-4

NAME OF T FROM - - 70 . REMARKS
OFFICER : . )
Dr Bakht Zada DHO Malakand Services placed | Against the vacant post
‘(Gen Cadre BS-19) at the disposalof | of PMO (BS- 19) in the
: DHO Mzlakand ' | General Cadre,
- for further posting o
Dt Zakeem Ahmed | MS DHQ Hospital Services placed | Against the-vacant post
{Gen Cadre BS-19) | Haripur. .| atthe disposal of | of PMO (B3-19) in the-
. . Director Gen General Cadre.
Health Services |- C

- for further postmg' PR
Or Muhammad | Vice Principal MS DHQ Agam t the Posl of BS-
1 Daud : DHODC Abbottabad | Hospital, Haripur [ 19 - in Health

(Member . Health Managerhent  Cadre
Management Cadre -| vice Sr: No.41 -

BS-19) .

BDr Muhammad Dy. DHO Swat MS DHQ HMospital | Against the post of BS-
“Ayub Bikhela. 19 in Health
{Member Heallh ' : . . Management Cadre
Managemen! Cadre vice Sr: No.44

138-19) . .
O Hanifullah MS-DHQ Hospnla! Services placed |- Agalnst the post of SMO
{Gen Cadre BS-18) | Batkhela al the disposal of [ (BS-18) in the Gen
DHO Majakand Cadre. .
for further posting

CHIEF SECRETARY ,
GOVERNMENT OF KHYBER PAKHTUNKHWA

"ENDST. NO. & DATE.EVEN
Copy forwarded to the:-

.-

Principal Secretary to Governor, Khyber Pakhtunkhwa,
- Principal Secrelary to Chief Minister, Khyber-Pakhtunkhwa.
Secretary to Govt. of Khyber Pakhlunkhwa, Health Department.
All Divisional Commissioners in Khyber Pakhtunkhwa. -
Accountant General, Khyber Pakhtunkhwa.
Director General Health Services, Khyber Pakhtunkhwa
All Deputy Commissioners in Khyber Pakhtunkhwa,
All District Health Officer in Khyber Pakhtunkhwa. -
Chief Executive, Govt. LRH/KTH/HMC, Peshawar.
. All'Medical Supérintendents of concerned Hospilals.
. Project Director, HiIV AIDS Control Program, Peshawar.
. Provincial Coordinator, National Program for Family Ptanning and anary Health
Care, Khyber Pakhtunkhwa.
. Pnncrpal Public School,-Abboltabad, Hayatabad Peshawar and DIK
. All District Accounts Officer concerned. :
. PS to Chief Secretary, Khyber Pakhtunkhwa.
_P.S. to Secretary Establishment, Khyber Pakhlunkhwa

7. Officers concerned. S .
. Manager, Govt Printing Press Peshawar. ) ’ ,
! o9 o
o }4 W

(MUHA MAD JAVED SlDDlﬂﬂ_
SECT(ON OFFICER (ESTT-1)
PH& FAX/# 091-9210529

1.
2.
3
4.
5
6.
7.
8.
9.

—_
-

~ Advocare On Recorﬁ
Supremme Court of Pakistan
Islarabad. Mob: 0300-9511254




GOVERNMENT OF KHYBER PAKHTUNKHV
HEALTH DEPARTMENT

Dated Peshawar the 3° September 2013.

AN.O.SOH(E-Vu-450/07 The Competent Authority is pleased to order
the following postings/transfers of ‘doctors with immediate effect in the

NOTI FICATION

GE o public interest:- . ,
gy pall e
AR [ &# | Name of Doctor Present posting Proposed posting
I 73-“' 1. | DrRashid Ahmed (Bi—l&_)) ' MS DHQ Hospltal Lakki-— Dy DHO Bannu against the Rl
;' A N . | Marwat "| vacant post of BS-19
'j;z{ §48 2. Dr. Nek Nawaz (BS-19) DHO Lakki Marwat MS City Hospita I
- {; i . Marwat against the vacant
- /“& \ ——— | postofBS-19
: ¥4 N Dr. Mashal Khan (BS:18) 4 §M0 RHC Gambela, Cakki MS DHQ Hospital, Cakki
R —— Mamat/ ' ‘Marwat In his own pay &/ ]
fil =y ' Scale vice Sr. No.1. 7
4| Dr. Abdul Ghaffar (B5-18) - | SMO City Hospital Lakki DHO Lakki Marwat in his
‘ i ] ' Marwat . own pay & Scael Vice Sr
No.2’
SECRETAF;Y'F!EATH
_ Govt of Khyper, PgkRtunkhwa.
Endst. No. & Date even. : N T
o {i,\\_\i; -
AR Copy to the:- >
r;:;[ . 1. Accountant General Khyber Pakhtunkhw, Peshawar Reau
:% 2.  Director General Health Services, Khyber Pakhtunkhwa.
AT 3.  District Health Officer, Lakki Marwat
i % 4.  District Health Officer Bannu.
Jbe 5~ Medical Superintendent, DHQ HospitaliLa LWamat
i ’'y 6. Medical Superintendent City Hspital Lakki Marwat
e 2 7.  District Accounts Officer Bannu/Lakki Marwat. |
4. g 8.  Incharge RHC Gambela, Lakki Marwat. - :
#y .E8 . 9. PStoMinister Health Khyber Pakhtunkhwa Peshawar.
difp. A€ § 10. PS to Secretary Health.
} ﬂ §§ 11. Computer Programmer Health Deptt
.l ASe& . 12. . Doctors concerned.
g5 i S SRR R '
B ( HINA HAFEEZ )
- . Chaudhar% SECTION OFFICER (E-V)
;&f%“ Advocate Oh Re fP kI an
g4 P akista
o ’%’ SUreTe oh: 0300:9511254 .
%0
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-+ Through: .

-have':.worked Wlth full devotaon ahd always

2

J:'; B
Si ;=as D
¥ ~'{\ A‘L’r*‘

Ssj;gdf-fas MS: 'HQ*Hospltal Lakkl Marwat dated 22-4 2013, -

| Marwat and have not ,yet completed the normal )
m’y"‘er\uce pre mature postmg/transfer is a v:olatlon ofis




In View of the above 'ut. is -hu'mb‘ly -.req'ué‘.s‘teéi ‘that the said

',postmg/transfer may be set as:de and the dlsturbed offlcers may be restored on

merit. Else | have no other way but to knock the door of Khybel Pakhtunkhwa

i

Scrvice Tribunal Peshawar. -~ 7

A : - Yoursfanthfully

"7/*? 2@73

o MS DHQ Hospltal Lakkn Marwat,

R : o
o Y L0 of Pakistan -
v .7 Uislamabad. Mob: 0300-9511254_-




-~ At B T o bt B s A 4 b TR

Judgment Sheet ‘. | | @ ‘ |
IN THE PESHAWAR HIGH COURT
, : ¢ BANNU BENCH '

JUDICIAL DEPARTMENT]

o " No 2242 of 9477

Date ofheanng —}2// e /5?7/7/3

Petmoner(sz)%%é% / ﬂé;yﬂ
' ﬁ?é/ » Y 722 /

ROOH_UL_AMIN ' KHAN, J. _ By way of this

_ constituitional petltlon under Amcle 199 of the Constxtutxon of
Islamic Republlc of Pakxstan 1973 petmoner Dr. Rashxd.';‘
Abmad Khan, seeks .indulgence of frhié Court against his
1ransi.‘cr orde-r bearing- I;Io.S'Oi-I | (E-:VS-450/~(|)7 dat'gd-
03.09.2013, from the post of vMed;ical Superintendent DHQ .~
Lakki Marwat to District Health Ofﬁcer, Bannu, al legmg the

same to be. 1lleoa] void ab Init, agamst the Tenure Policy and
ATTERSTHED




Rules and based on political motivations. It is averred in the E

petition that petitioner beiﬁg a qua‘liﬁed MBBS éocﬁ#, having
. Vcour,sl,e.of Management, had beep posted. as MS DHQ hpséi£a1
I._'lkf'l(i Mz_m\'at ffom.the last fo;Jr months, whéﬁ all of aASL;d'den.
;mci without aﬁy lawfu] justification, .vi.de impugned or.der,'-
‘wilh tXtreme mala fide, he has beep transferred to the. posf of
District _He‘alth‘ Ofﬁcer Bannu-and"c;ne Dx Méshal Kha;q SMO |
Scrat Gambila Lakki Marwat, being a's.ixﬁf')le. AM.edical‘ (.)fvﬁ.cer"‘ '
in BPS.18 éf_Ge.neral Cadre, has b-e.en transféxjred‘ at the plaéé
.'otv” the petitioner becausg of his political afﬁli‘a_tion., who
legally could not be poéted at 'th,ev ‘p:ost of }.{ealgh inanégeménf :
grhoup. hence, see}cs setting asi.dc 6f the imp.lilgncd cvird‘er' ‘

through instant writ petition.

3
[ 4

1o

We have heard. the_arguments of the. Ieal'pé.(il."'.l-
counsel fox_jthe petitiéner and have goné through t'-he record as
wvcll as the ilﬁp@éﬂéd order.

3 Admittedly, petiti'onerl. is a civil sérvant. As |

\_’

manifest from the impugned order,

e

the same relates to general

o : I
S




"tl'an.sfer of the pe‘titioner. in the public interest. There is
rnention in_ the impugned ordér W§ich depict that the petitioper
| ijas ‘been transféﬁ'ed frofﬁ Managerﬁent'Cadre to tlie‘C‘i'en'gral
Cadre. Tfaﬁsfer of an en#ployee/civil servant is the part o‘f,
“terms and conditions of His service. Under section 10 o'f ;ch; :
‘1973,‘:21 civil servant ce_m' be

'NWFP Civil Servants Act,

transferred during period of his service, which is one of the -

<,

incidents of service, squarely falling under .the terms and

r——

conditions of service, as such, comes within the domain ‘of

Se_rvicé Tribunal. Even if, the 'impu‘gned transfer order is .-

~passed on the basis of mala fide, corum non judice, or is in -

»

violation of any rules, the same could only be chaii:eriged,

T ———

. before the Service Tribtina[. In service matters, Art. 212 of thé
Constitution of Islamic Republi¢ of Pakistad, 1973, plécc_;,S‘ '

complete bar on any other Court, except the Tribu‘n'aié"._;' :

constituted for that purpose. In pursuance of the said Artié‘le;
Service Tribunals have been established, which have the

exclusive jurisdiction in such matters, whereas, any other
\\____; .

DS 'S D




mtez fere in such matters. In this regard cases tltled Azz

Najum Vs Government of Punjab, Housinz and Physicial

Planning Departiment through Secretary and (Et‘er;s‘”'and :

‘

“Rafique Ahinad Chaudﬁrv Vs Al;mad Nawaz Malik ;m('i

_ ofhers”( 1997 S C M R 169 and 170) Miss Rukhsana Ijaz vs

Secrfqrv Education, Pl{ltiab & oitlters (1997 SCMR 16'7),'.

Secretary Education NWFP_Peshawar and 2 others vs -

Mustamir Khan and another (2005 SCMR 17) and Peer.

Muhammad Vs Governemtn of Baluchistan_through 'Chie[‘ |

m . | Secretary & others (2007 SCMR 54) can be relied. |

4. - . In view of the constitutional bar, this Court has
got no jurisdiction to entertain the instant petition. Thus this

petition is dismissed in limine, for want of jurisdiction.

Announced: - 4 _,/ /(W%/ 0(/'.
22 ' M .

22.10.2013

Pogitmy,
& Ui Article

AUL'- ..-u:vcfl atiarth arti

The Qanur-e-Snanadat Order 3
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| © " GOVERNMENT OF KHYBER PAKHTUNKHWA %
HEALTH DEPARTMENT.
SUMMARY FOR CHIEF MINISTER.
. SUBJECT:- POSTING OF DHO LAKKI MARWAT AND MS DHQ HOSPITAL, LAKKI

MARWAT, .-

The. Principal Seéretary to Chief Minister, Qber Pakhtunkhwa has
the. Frincipe

varb;;;y -conveyed dirednowmw
Ghartar (BS-18} may be posted as DHO Lakki Marwal whereas Dr Mashal Khan (BS-16)
S Y

may be posted as MS DHQ Hospital ,Lakkl Marwat

The posls of MS DHQ Hospital Lakki - Marwat and DHO Lakkl Marwat are

@ These posts fall to the share of! Health_Mahagement Cadte.) Dr Rashid

Ahmed (Member Health Management Cadre BS-19) is working as MS$ DHQ Hospitat
Lakku Marwat since 12.4.2013 whereas the ost of DHO Lakki Marwal)is occupied by -

“Dr Nek Nawaz (Member Health Managemem Cadre BS-19) from the same dale. o |
R 1
3. Dr Abdul Ghaffar, SMO City Hospital, Lakk: Marwal and Dr Mashal Khan -

SMO RHC Gambela, Lakki Marwat are itn BPS-18 land belongs to General Cadre.
pubisa i

Before their present postings, they were working as DHO Lakki Marwat and MS DHQ

Hospntal Lakki Marwat respectively, However, they were replaced by the above.

mentioned officers. /

: According: to schedule 1t of the Khyber Pakhtunkhwa Rules of Business,
) 1985, the postmgsllransfers of the Heads of atiached Depantments and other officers in

BP$-19 and -above in all Depanments would be made with the approval of the Chlef
L

Minister {Annex: 1),

- In view ‘of the above, the Heaith Depatment proposes the following
¢ . o

postings/transfers in the bublic interest:-__

[ S.#

Name of doctor -

N .
Prasent posting '\

Proposed posting

—

. 1 Dr Rashid Ahmed ({MS DI Dy: DHO Bannu against the vacant
__”-—’? 1 (BS-19) : L Lakki Marwat post of BS-19
- . 2. | DrNek Nawaz i akki {MS City Hospital, Lakki Marwat
- _ (BS-19) Marwat against the vacant post of BS-19
3. Dr Mashal Khan SMO RHC |(MS DHQ Hospnal Lakki Marwatin’ W
(BS-18) Gambela, Lakki |kis own pay & scale vice Sr:No.1. L
S~ [ Marwat ' : -]
4, Dr Abdu! Ghaffar SMO City | DHO Lakki Marwat in his own pay
' ' {8S-18) Hospital,  Lakki | & scale vice Sr: No.2
Gz Chaudhqty Marwat, .

4% Advocate On Recorg
: ﬂnﬁ’me Court of Pakigan

rr-ab

09511254
ad. Meb: 930) proposal contained in para 5 above.

drders of the Chief Minister, Khyber

Pakhtunkhwa are solicited on, the

, mr Fakhre Alam)

R
,,,,,

3/°?/’>°




‘of Genera| Cadre “agaihst
IS Violation of Governm

ernment policy.
L OHICErB—(3:rpm3 g 4} against Bs-j9
. 50 Vielation of the government policy ne ds_} '
justification, = - - : —
~. N“““— X
Dr Rasheei Ahmag - (s-no.1). has: recently  heen
transferreq

n 16.04.2013 and ha
nure at ki

Cogent reason
mentioned,

3 yet to complele
8 present ppsting., . .

Subktitutes of officers at s.no.3 g& 4 h:
Proposed. -

-t
s er Qayyum)
Secretary Establishmens

August 07,2013 -

‘ haudhory
’ (ﬂ; asC ASC.
C -1 o are On Recond
v ate R
mﬁ:l;w tannt ob) g»ir?lz})n‘}
I?i:in}elild. Meb: U300

ta.,,

- M .'-n..\.--‘.:,\.,.
;]- -y

CHTEF MiishRh <
:(HVBER PLICTYveod D]




<GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT. .

SUMMARY FOR CHIEF MINISTER.

HOSPITAL

ECT:- POSTING OF 51O LAKKI MARWAT AND MS DHQ

LAKKI MARWAT. f'

; S para7-8of the summary refers.

ealth Mfihagcmem Cadre, in BS-19, \
ch.

t

‘ 9 Due to defioiéncy of officers of the H
f the General Cadre for posting as su

the Health Department has proposed officer o
| Servant Act, 1973, every civil servan

of Section 10 of the Civi
or outside the province, in any post
authority.

Provincial Govefnment or Local o

d by any ‘such Government.

' Morcover, in terms
able lo serve anywhere within

Federal Government, of any
tion or body set up or establishe

shall be i
under the
of a corpora

ur Rashid (S.No.1) is facing difficulty in v '

Due to ailing heaith, Dr Abd
f the post of MS. To reduce the work

siness O
post of Deputy DHO. : :

10.
dealing with the affairs of the official bu

load, he has been propoéed against the

th facilities would

11. Due to transfer oi the officers at S No.3 & 4, the heal

J
not suffer as a number of doctors are available there.

he above, the proposal contéined in para 5 of the summary

12, in view of t
nipitenit autony for ordors

may be placed pefore (he cor

l6o® | r0 1%
(Dr Fakhre Alam ) " : _
Secretary Health R

Chief Secreta

.

Cnief Secrevary
. Dy tal)
Govt: of Kiyber Pakdtunkiva | -

P“"‘; oLy \'~-ﬂ~u.3

Do N LR

S
c,/’/'é, A . .
- (—” M .—*1_,_. * ) ,‘.2.31.. Ci.ﬁm?qQ-J‘fﬁ :
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GOVERNMENT OF KHYBER PAKHTUNKHWA
EALTH DEPARTMENT.

SUMMARY FOR CHIEF MINISTER

o

POSTING 6F DHO LAKKI MARWAT AND MS DHQ HOSPITAL, LAKKI

MARWAT. -

Nlml.. LR
w“,uo' rathitute

_Chief Secreta Khyber Pakhtunkhwa.

Please examine.

Flhmed Nawd. randhary
A. 5.C.
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Updated up 1o April, 2010;

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

! (REGULATION WING)

? OSTING/TRANSFER POLICY OF 'rm; PROVINCIAL COVERNMENT,

i) Allhe posiing/transfers shail be sirictly in public interest and shall not be
abused/misused to victimize the Government servants , v

i) A Government servants are prohibited to exert political, Administrative ¥,
or any other pressures upon the posting/transfer authoritics for secking j
pusing/iransters of their choice and against e public nterest. K RN

1) Al contract Government employess appointed againsi specific posts, can B
not be posted against any other post. b

iv) "Ixisting tenure of posting/transfer of three (03) years lor settled arcas and (5 ce P_oé)
o (02) years for unattractive/hard arcas shall be reduced to two (02) as pAetamed
saars Tor settled arcas, 014 yvears, lm unatiractive arcas and one year for ' L
teard arcas.
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(vi)  While making posthLr.msius ol ollicers/ollicials up to BS-17 ﬁom ji
sedled arcas (o FATA and vice versa approval of the Chiel sccrclary, o
Khyber PakhtunKhwa needs to be obtained. Save Tehsildars/Naib :

Tehsildars within a division ia respeet of whom' the concerned - o

Commissioner will exercise the same power. Whereas, in case of ¥
rosting/transfer of officers in BS-18 and above. from settled arcas to SN
FATA and viee versa, specifie approval of the Governor, -Khyber o : i g
PPukhtunKhwa shall be obtained.™ .

P'rovided that the power to transfer Political Tehsildars and Political
Naih Tebsildars within FATA luh\ cendifferent divisions shall ;cs( m
\d(lnlwn.ll Chicel Sceretary FA'T A.

Mt L

vi ()b All Officers/officials sclccted against Zone-l/FATA quota in the ; e
Provincial Services should compulsorily serve in FATA for
stleast eighteen months in cacl grade. This should start from
senior most scales/grades downwards in each scale/grade of each -
cadre. : '

vii)  Officers may be posted on exceutive/administrative posts in the Districts :
o their domicile except District Coordination Officers (D.C.0s) and - "
DPOs/Supcerintendent of Police (SP). Similarly Deputy Superintendent of
Police (DSP) shall not be posted at a place where the Police: Dldll()ﬂ
{ 'haana) of his area/residence i 1s situzied.

Circular leiter No. SOR-VUE&AD/ 1=/ 2008/ Val-V1i dated, the. i 1% September, 2009

Parae (v regarding months of dareh and July for posting/transter Tand wuthovitics Tor
relazation of ban deleted vide letter No: SOR-VI (&AL} 1-472008/Vol-VI, dated 3-6-2008.
Conscequenly authoritics competent under the -Khaber PakhtunKhwa Government Rules of
Business, 1983, District Government Rules of Besiness 2001, Posting/ Transter Policy and other
rules for e time being in force, allowed 1w make Fosting/Transfer subject o observance of the
policy and rules,

Pari-V1 added vide cireular !ulicr No. SOR-VI/Ea: AD/1-K2010/Vol-VIII duted 20™ March, 2010,

Sub pars-V1 () added vide circular leter No. SOR=VEE&AD/1-4/2008 dated 22™ October, 2008.
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Updated up o April, 2010. \U

. - . R T . . - R
- viit) N posting/transfers of the olficer’siofiicials on detailiment basis shall be
made. '

IN) Regarding the posting ol husband/wife! both in Provineial services, cllofts
where possible would be made 10 post such persons at one station subject - A !
| 'o the public inicrest. . : o o
X)- M1 the posting/tiransferring dullmrmcs may facilitate the po»lm"/lraubicr , ‘

of ahe unmarried female government Servants at the station - of the
sesidence ol their parents. " o ‘ Pk

\‘QZ

i) Olficers/officials except DCOs and DPOs/SPs who are duc to retire within -+ 1 '
snc year may be posted on their option on posts in the Districts of their . . .
Jomicile and be allowed to serve there till the retirement o P .

‘DCOs and DPOs who arc duc to retirc in the near future may also be -
posted in the District of their domicile subject to the condition that | i
such posting would be against.non-administrative posts of equivalent
seales; S S

xi)  Inoterms of Rule-17(1) and (2) rcad with Schedule-Iil ol the Khyber s )
PakhtunKhwa Government Rules of Business 1983, transier of officers co
~hown in column 1 of the following table shall be made by the aulhontxcs . ‘
~hown auamsl cach officer in column" thereof:

-[.._,..,.._ Outsxdc the Secretariat . A

1. Olficers of the all Pakistan Unified Chief Scceretary in consultation : - : '
(,-roup ..c. DMG, PSP including : with Eslablishment Department - .
Provincial Police Officers in BPS-18 zmd and  Departiment concerned | : P
above. with the approval of the Chief| .- & | &
‘ Minister. T

1o}

Other ulficers in BPS-17and above 1o be.
posted against scheduled posts, or posis .

~ normaily held by the APUG, I’Cb(L(J) -do- : o .
. and PO s(so) : L

KN Heads of Auached  Departmenis  and 1o
other Olficers in B-19 & above in all the Vo Ty
Departiments. - -do- L
. -
In the Sccretariat : ;f

1. .} Scerctarics - | Chief Sccretary with the apploval ' _ :
" | of the Chief Minister. '

2. Other Officers of and above the rank
of Sccuion Oflcers:

a) Within the Same Department -+ | Sceretary ol the Department .
: : concerned. s
b) Within the Sccretariat from onc Chicf secretary/Seerctary f
Depariment to another. - .| Establishment. '
3. Ofhcials up to the rank ef

Superintendent:

a) Within the same Department Sccretary  of the Departiment
concerned. '

b Added vide Urdu cireular leiter \o SOR-Vi (L&-\D)'l 472005, dated 9-9-2003.




+ Updated up to April, 2010.

i ‘ ]b) Toand from an Attached Department | Scerctary of the Department in'
i

[ o consultation  with  Head. of
i ‘ .. Attached Depariment concerned.
Fo)WWihi the Seerctariat from one - Secretary (Establishment)
; Depariment 1o another o

\xu) While considering poslm"‘lr msier proposals all the concerned aulhont;cs

shall keep in mind the Io‘lo\\ ing: . i

i) To cnsure the po\nn" of’ proper persons on proper posts, the ' _ R (I
Performance E\alu.uon chon/annu | contidential reports, past "
and present record of service, performance on post held presently 0 | M b
and in the past and general reputation with focus on the i mtu’nty ot P E
the concerned officers/ofticials be considered. 1 ol

Sl
b) \/I‘Lnurc on present post shall also be taken into considcration and S R
the posting/transfers shall be in the best public interest. . S o

Xivy  Government servants  includin 12 District Govt. employees  feeling
aggrieved due to the orders of posting/transier authoritics may seck
remiedy from the next hl"lls. authority / the appointing authority as the
case may be through an appeal to be submitted within seven days of the |
receipt of such orders. Such appcal shall be disposed of within fiftecen _ i
davs. The oplzon of appeal against posting/ transler orders could be ‘
exercised only in the folloxx_mg cascs.

i)‘/l

.
!
|1
i i

’re-mature posmn’lr;.nsicr or posting transler in vloiation of the ..
provisions of this pOhC\ .

' i
- ' i . ] .
e

i1)  Scrious and erave persenal (humanitarian) grounds. S

2. l'o sircamline the postings/transfers in the District Government and to |
remove any irritant/confusions in this regard the provision of Rule 25 of the North West  ** -

j
SRR R T
Frontier Province District Government Rules of Business 2001 read with schedule — [V | A NI
thereol is reivrred. As per schedule-1V the posting/transferring authorities for the .: SRS
ollicersfollicials shown against cach are as under:- A E :
| TR S
(SN, Officers »" . Authaority . . Il
I Posting of District Coordination Officer and | Provincial Gavernment. S
Exceutive District Offieer ina District, : P
2. . Posting of District Police Officer. Provincial Government ;
3. - Other Officers in BPS-17 und abn e posted in | Provincial Government o
5 . the District. R ‘
-+ ! Official in BPS-16 and below Exceutive District: Officer | L
: S inconsultaion  with | =
’ District Coordination I U
Officer. - I
3. As por Rule 23(2) of the Rules meationed above the District Comdnmtlon

Department shall consult the Government 1f1t15 proposed to: o o

i) Transfer the holder of a tenure post before the complc.txou of his
lcnure or extend the period of his tenure. :
b) Require an officer to hold charge of more than one post for a

period exceeding two montbs.

4. [ am lurther directed to request lhat thc above noted policy may be strictly
observed /impicmented.

IEEREEES S FEEIEEE DL EE S B R S EHEST B ELE] ev+~;x; EE PR T EE P EEE ¥ S s sk ok T e ok ok o o ok o sl ***

N




Updaed gpoto W
-~ - . - ) W"‘_‘:.ﬂﬂ 4 ey
7 Al coneerncd are requested (o casure that tenures ol the concerned™
olficers oliisisls nre invariably mentioncd in summaries submitted 1o the Competent
Authotities S Posting Fransier. S o

‘uathority §oailer Nos SOR-VY ;'(\".‘”).'lo-"ﬂ:ll'l-lj desred 24-0-20003,

-~-;--.----v<.-.;-ai»#s*é****#ﬁ*is;-e-n*i-$*é***é******&#**a****&#**#***

P
=" 1 has been decided by the Proviacizl Goverament that posting/wransfer orders of
all the aflicers up o B3S-19 exeept Heads ol Atiached Departments irrespective of prades ‘
will be notifie J By ik concermned Administrative Departments with prior approval of the.
. . . .- L. . , : X
Competent Authority. obtained on the Summiany. The Notifications/orders should be:.
—""“H‘_. sl B o — . ' [T
tewrel s por wpccinen given below dor suidance. Al

BS-20 and above and Heads of Autached
by. ihe Establishment Deparument and  the
approved Summarics to E&A Department for

Al posting/iransfor - orders ol
Deparimenis HAD) shall be issued
Administrive Departments shall send
tssuance of Natifications.

SPECINEN NOTIFICATION.

GOVERNMENT OF KHYBER PAKHTUNKHWA
NAME OF ADMINISTRATIVE '
DEPARTMENT

~ Dated Peshawar, L
AT A IO
NOTI T ATION
NO. The Competent Authority s pieased to order the wansler ol Mr. S
_Department and 1o post hinvas in  the

R —
nterest ol public serviee, with immediate cffict.

: CHIEF SECREARY |
(I()\’lil{ﬁ‘lli?\"l‘ OF KIIYBER PARKIUNKIWA

Fndst, No. ind Jate even,
Copy Torwarded

1.
2.
-
SECTION OFFICER
Administrative Department
Lluthority: Letter No. SO (E-1) £&:AD/9-12/2006 dated 22-12-20006}.. .
The competent authority has been pleased to direel that Para 1(v) of the
Posting/ Transter Policy contained in this Depurtment letter No:SOR-l (E&AD) 1-1/85
15-2-2003 shall stand dclcted, with immediate  efteet, consequently

Vol-il. dated
allowing the authoritics, competent under the Khyber PakhtunKhwa Government Rules

of Business, 1985 and the District Government Rules of Business, 2001 or any other
rules for the time being in force, 10 make posting/transfers of Government servants, any
lime durine the year, in genuinely deserving and necessary cascs, in public interest,

.
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_ shallPbe e thaeir PERS/ACRSs. T tase wl:o dinate ofticers are working on sites or w
- procecding or the purpose of mspociion, they shall submit inspection Ruport to their Z

i o Searctaries. Administraive. Seerctaries shall ensure submission of such i
NRATRIR R ) a
L] o :\
’ cAuthorine: - Urdu clrenlar No: SOR-iT (E&A D)/ 1-4/06, dated, 29-6-2007 }
) :.
R R Y R R I I T o mmmm
1 . . . . T . “ o '
Incontmueion of this Department cireular leiter No.SOR-VI/E&AD/1-4/2008/Vol-VII :
" . s . . . ‘1.
dated T seprember, 2009, T am direeted 10 refer o the subject and o say that the { .
. - ; '
5 S . . . . RPN ) 1Y i .
Provinaial Cablnet in its mecting hc,nl OR, 507 Mareh, 2010 mlu-;.lm a >1)1ov<.d the | P
follawing for the purpose of Posting/ I ransicr Po e | :
Unattractiy o/Nard Areas -' - o ' { i
1N e distinction between_uniiizesive hard arcas should be done away-with and '
= -ih should be labeled as s Unattractive arcas, v
20 astng Bst ol FATA areas be retained. '
. The following arcas were recommended/approved to constitute unattractive ;
srens in NWFEP:- v 3
. - e AQ G LU‘
~ - R v }fbb'fﬂj"t’ 03\1 e
2. Kohistan District. o b Ten: ones Vo 0'7 Ll it
- .. . Sl \\,\/‘s. g’ ;
b. Tank District. - R -, Uyl TR
¢.Chitral District. B (ﬂ»—./-) s :
d.Batgram Districl/ ' L |
¢.Shangla District. ‘ B b
f. Musgu Disiict. - SRR .
o PATA arcas ol Muanscira (- {ale Dhaka) ' : _
Tenure ol postine:, / :
B erstwhile normal tenure of 2_years e retained. |
. b asting tenure Jor unattractive arcas be retuined. Tlowever, in ease of married .
! . - N . . . . . . t
; : civ il servants, transfer should be -niade just at the beginning of school session :
| annd tenure should be one year m«.tmd of 1.5 ycar, so that academic dxsx uptions
. e avoided.
ni. At the tme of entry in sery 1c», al cml servants be asked to give 4 options ,
o ITem unattraclive arcas. . : .
iv. Adier a stint of service in unattractive area, employces may be offered option
o serve in district of choice.
LACEMENT POLICY.
by order to utilize the expertise of the officers who have received loreign training
in various Nelds, the provineial Government has decided to adopt the Placement Policy, |
approved by the Prime Minister of Pakistan, and make it a part ol its Posting/Transler
Palicy. Placement Policy is as foliows:-
1) All placements would be madc on the basis of merit and l\cepma in view
the needs of the organization. :
1) The first priority in placement must go the parent organization of the
participant from where the individual had applied. This will be in
" No. SOIVEERAD 1= 2010/V0l-VIIl Dated Peshawar. the. 10™ April, 2010
I"Lacement Policy has been made part o' the po>1m./mu.;lur policy vide Urdu circular No.SOR- \’I(E&ADJIJIIOO
d] ‘) ‘\ \ . ‘:'




Updated up o \pril. 2010.

ni)

)

V)

vi) \

vii)

Vi)

consonance with the coneept of establishing the "Need” tor the department

2nd fulfilling the need through ~capacity building for the organization.

In order 10 follow the “boitont up approach” for Devolution, the priority i
within departments must 50 10 the Districts, the Provinces and than the l
ledersl Government. ' : ’ '“’
{
i

The sccond priority in placement should go to up-grading the existing :
training Institution within the country. The knowledge sained by the | :
officers, will be of immense value to bring about a qualitative change n . | i
the training institutions. The fellowing proposals are made in this regard: ] f
; e .. - : - i ,
a) Permanent posiing of an oificer 10 the iraining iistitutions for 2-3 ‘ |
vears: S j |
b) Temporary attachment with the training intuitions for 5t 6 ‘
* months for some rescarch project on helping in developing casc o |
. . ]
studics; : =l
c) ‘Earmarked as a visiting faculty member for specitic subject. i
* Individuals posted 10 lhcir‘;ﬂarcnl organizations will also organize training ' Nt

for their subordinatcs within the department, in order to tansfer the _ [

knowledge and bring about a qualitative change internally;
- t
- ' ‘
The Normal tenure of posting as alrcady provided in the policy would be ;
cnsured; . ‘
: R ...' N ' i‘ :v
No participant should be aliowed to be posted on deputation o '!

multinational donor agencics for at least 3 years;

inc/represent against his/her posting,.

No participants will decl

FEARTRHARAT
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SUSNECS
Yo g

I A%

i, The Additional Chief Seerctary (P&D) Khyber Pakhtunkhwa.
§ i = The Additional Chicf Sccrviary (FATA) Knyber Pakhuunihwa.

o = all Administrative Secratarics to Govt. of Knyber Pakhtunkhwa..
5. Al Commissioners in Xhyber Pakhtunkhwa. '

WU

BAY
BAL

CONSTITUTION PETITION NO.23 OF 2012 OUT OF_ SUO

Subject:
. MOTO CASE NO. 3/2012 (PETITION BY MS. ANITA TURAB- |
i FOR PROTECTION_ OF CIVIL ‘SERVA_‘N'FS REGISTERED
UNDER_ARTICLE 18 (3] OF THE CONSTITUTION. OF -« . o
ISLAMIC REPUBLIC OF PAKISTAN 1‘373_} o : .'::.
s m

i am dirccied to refer ©» the subject noted above and Lo slale
What the S :preme Court of Pakistan vide the subject cited judgment has -

cnuncicled the following principles of Law with: regard to proteccbon-and

. ..

-

conduct 6! sivil servants.

e

BE) Appointmecats, Removiis and Promotions: Appointments, -

removals and promolony must &c made in accordance with the

S/ law and the rales made aereunder, where no such law or rulc
7 crists and the matter has deen left o discredion, such discreuon -

must be cxerciscd in a siructured, transparent and rcasonable

manner 2nd in the public interest.
. . M

- -

pnn— R
v

) “When the ordinurcy tenure

Tcnurc;-Posting and Transier:
for a posting has becen specified in the law or rules made
thercunder, such tcnure must be . respected and cannot be

varicd, cxcept for compelling reasons, which should bc recorded

in wrilinz and arc judicially reviewable.

. a“yuo
13
M
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i) Ilcgal Orders: (Ziv'z:} Serv

ants owe (hair f'::‘s.L dl'ld P‘pt uSL’i, :

alicgiance to the lc.\v and e constitition, They dl'(; r<§lfboq2§lz 3

lo obey orders from supceriors which arc ilicgal or dx':ﬁ!;tz(th',Ifllz‘; D
accordance with zccertied ol

eried practices and rule bascd ‘nmmS'
instecad, in such situations, they must record their opzmon 4nd
if necessary, dissen<.. : :

{7 OSD: Officers sbot_zid:, not be posted as OSD 'éxccpt E‘ffor

.-J.L d”
an officer is to be posicd as OSD, such posling shouId

cxeeed 03 months. _’f tiere is a disciplinary mqu::'_y rmng (m

| : ag,aunst. him/her sucn L2

compclling reasons, which must be recorded in writing. Ir

ol

quiry must be compicted at Lh<. ca.rlu.sl
i
. . Thc officer on spec: 2] duly may bc posted- against a

his/ner equivalent pay sca.e/graac within 03 months or hxs/hc.
order as OSD. S : : I

g h N
cete T
- H

2. I am, ther cforc dir "ctcc. o request you (o note the! a.bovc.

]).U‘.Ci') cs of jaw for strict cc-’np'z'*nr c.

S . Yours faith{ully,
.- . o '

aAns
S-SAHAR)

(NAJ-I
SECTION
Encl: as above.

A copy s forwarded to:-

The Principal Secr ctary to Chief Minister, ‘Khyber Pakhtunkhwa'
The Sceretary Provincial .xsscmbly, Khvber Pakhtun.khwa. .
The Accountant Gencral, - ‘\hybcr Palkhtunkhwa, '
The Registrar; Peshawar i{igh Court, Peshwar. o
The Scceretary. Kbyoe. Po.lf atunkhwa, Public Service .
Commission.

All Addl: Scerctarics E: sta’ ishment & Admmm(.rauon
Department,

S. All Deputy Sccrc.tancs in :,sLabhshman &. /\C.ml’llhl.l"dl.l(ln Lt
[Department. -, . ° - P
& ) GAAA_~ - 2

o ——

QQAwwe

~

po'e,t o!’ '

FICER (REG-VI);i - -

SECTION, OFFICER (REG~VI) R

*

7

The Principal Secreu:’:v t Governor, Khvber Pakhuun»:hwa.. A




ii"

i

/,ab/df /K‘fd:wfi:dﬁfil:LQ/’dfu"ULuf/;/M/ﬁf |

3

iy L o0 5F e st

,:-anum}luKJJ.W,(.’WJLJ a_wuif/!.&/ e

/)'6!3..)0 Lish§r s & 2 sibos Jeds l:'J/’:d_./ LO"’J:C.)UJ{:

) U#"'L;(’/,'uv‘li/wldf)()‘f/l/uuﬁdr"nlrvlz_,fd)iyjﬂ ‘
‘ 0’:’“ it SIS P NS paecr - B SV 1F5 5

u’f&- M\.—d!’/du}" ST 1S /Lvib__/d:ﬁ::dlj" dl}i}’l /’/l-/-
NI, e p el At 396, L stz sl (16 2L S

,,>l/Ku’f/;lLUfJ’liaul/W'Lu:ayd:d‘fMJ/’JLu:l Ff‘ .'

_b/n;a_wé,»ﬂf‘c_.') L-rlo/‘),.?]i e s uss— @’d)’/}b" ,«>D/

d}/,.’/LU)’FLJLJJ)/:')’/LC—”L!’/u”rWO)Cdef
-amfuﬂ VRIS

rgg/ * ol . rj’/l .

o
-3
7%

N 3 .:'-‘.‘ — . L " - .
..." D i e,




S.A No. 1635/2013

Dr. Rasheed Ahumed ~ Versus Govt. of KP & Others
INDEX
S.# Description of Documents Annex | Page
1. Memo of Written Statement 1-6
2. W.P. No. 274-B/2013 “R” 7 —10
.| Comments of R. No. 5 “R1” - 1y

4. Transfer of R. No. 5, 22.04.2013 "R27 e %
5. S.C Judgment, 06.06.2013 "R3” (e —43
6. Judgment of PHC, 25.07.2013. "R4" Cl _ L7
7. | Impugned Order, 03.09.2013 RS | ge oo
8. | HC, BannuJudgment, 22.10.2013 | "R6" | ;o 55
9. | CPLA before SC/ RP of HC Bannu | “R7” | 5_ 45
10._ SC Judgment, 09.12.2013 “"R8” -T2 .
11. Rejection of Appeal of Appellant “R9” 3

Dated: |7 .02.2014

Petitioner

ot ) e

Advocate

Saadullah Khan Marwat




w_.

A
=-

BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

.‘ ’

%

S.A No. 1635/2013

Dr. Rasheed Ahumed Versus Govt. of KP & Others '

WITTEN STATEMENT ON BEHALF OF RESPONDENT NO. 5

DR. MASHAAL KHAN

Respectfully She-weth.

sy PR - e

PRELIMINARY OBJECTION.
1.

That the appeal is not maintainable as no »vested right of
appellant was ever infringed.

That not only estoppel in way of filing of appeal exists but

the same also hits by principal of resjudicata too.

That on the same subject matter, appellant 1% filed writ
petition béfore ‘High Court, Circuit Bench Bannu which was
dismissed in limine and thereafter filed CPLA before the
apex Supreme Court of Pakistan which was also dismissed
in limine on'09.12.2013. |

Thét appellant has suppressed material facts from the
Hon'ble Tribunal as the impugned order was issued in the
light of the judgment.of the apex court.against the Care
Taker Govt. as well as the judgments of th_e Hon’ble High
Court Peshawar of R. No 5.

That petitioner belongs to Management Cadre BPS-19 and
was posted in the same cadre and scale of the post of
Deputy DHO, Bannu.

That appellant seeks specific.post of MS DHQ Hospital, Lakki
Marwat which is against the laid down Law.

- That wrong address of R. No. 5 was given by the appellant

in the memo of appeal to defent his case.

"ON FACTS

1.

In response to para No. 1 of the appeal, it is submitted that

appellant vis-a-vis R. No. 5 were appointed against their




own cadres. Appellant who claims Management Cadre was

posted against Management Cadre as Deputy DHO, Bannu
on a vacant post of BPS-19, so he should have no grievance
against the respondents.

In response to.this para of the appeal, it is submitted that
appellant is a Civil Servant and he can be transferred
anywhere as per law & rules.

In response to this para, it is also submitted that on
promotion to BPS-19, he was posted as Deputy DHO,
Charsadda against the vacant post vide order dated
06.03.2013. From the para, being vague, he has not
disclosed that on what date, he was transferred to Tank or if
he was prematurely transferred to Tank, then Rules and
policy was violated and he should complained about the
premature transfer to Tank as per the . policy but being a
choice post, he kept mum or such transfer.

In response to this para of the appeal, it is once again
submitted that such transfers was premature as is evident
from date, 06.03.2013 and date of transfer of Tank was
not given by the appellant in the para and date
22.04.2013, meaning thereby that premature transfers
made three timés were accepted by the appellant which
were surly against the rules and policy.

Not correct. No political interference was ever made but in
this para, appellant has suppressed material facts from the
Hon'ble Tribunal as he has filed writ petition No. 274-B
/2013 before the Peshawar High Court, Peshawar Circuit
Bench Bannu wherein R. No. 5 has submitted comments to
the said writ petition as well as to the writ petition No.
295-B / 2013, Dr. Nek Nawaz versus Govt. & ofhers.
(Copy of W.P No. 274-B / 2013 and comments of R. No. 5
as annex “"R” & “R1).

In the said comments, the position of the case
regarding the subject matter was fully explained which
short history is as under:-

a. That Govt. decided to hold General Election in the
country and to do the needful, Care Taker Govt. was
formed only to conduct fair and transparent election




v,

but the Care Taker Govt. deviated from the mandate
and started to make appointments, promotions,
transfers, termination, dismissals, etc. in thousands
all over the country. R. No. 5 along with Dr. Abdul
Ghaffar also became victim and were transferfed‘
from the post of SMO (Health) and EDO (Health)
vide order dated 22.04.2013 and were posted as MO
/ SMO. Appellant and D-r. Nek Nawaz were
transferred and posted as SMO and EDO (Health)

. Lakki Marwat. (Copy as annex “"R2")

That the illegal action of the Care Taker Govt. got
wide publicity in media / press and the matter was
taken to the apex Supreme Court of Pakistan by the
aggrieved servants and the apex court also took suo
moto notice of the illegal acts of the Care Taker

. Govt. and all were reversed to their original position |

vide judgment dated 06.06.2013. (Copy as annex
\\R3l’)

That R. No. 5 as well as Dr. Abdul Ghaffar filed writ
petitions before the Peshawar High Court, Peshawar
against order dated 22.04.2013, which came up for
hearing on 25.07.2013 and the same were disposed
off in the light of the judgment of the apex court as
well as of the High Court to restore ‘them to their
original positions. (Copy as annex “R4")

That in the light of the said judgments, R. No. 5 as
well as Dr. Abdul Ghaffar were restored to their
original positions vide the impugned order dated

© 03.09.2013. (Copy as annex “R5")

That against the impugned order dated 03.09.2013,
not only appellant but also Dr. Nek Nawaz filed writ
petitions before the Peshawar High Court Peshawar,
Circuit Bench Bannu which were, after through
probe, dismiss in limine vide judgment dated
22.10.2013. (Copy as annex “R6")

That appellant filed CPLA before the apex ~Supréme

Court of Pakistan and Dr. Nek Nawaz filed Review

" Petition before High Court, Circuit Bench Bannu




against the said judgments. (Copy of CPLA as annex
\\R7l’) :

g. That the apex Supreme Court of Pakistan dismissed
CPLA of appellant in limine vide judgment dated .
09.12.2013 and the Review Petition of Dr. Nek
Nawaz is still pending disposal before High Court,
Circuit Bench Bannu. (Copy as anne'x “R8")

h. That Nek Nawaz filed appeal before this Hon'ble
Tribunal which was admitted to regular hearing,
prior to the appéal of the appellant. The same was
not only admitted to regular hearing but operation of
the impugned order Was also suspended, despite the
fact that the impugned order dated 03.09.2013 was
not only actualized, honored, implemented and
acted upon, so in such like scenario of the case, the
operation of the impugned order was not justified in
any manner to be suspended and that too when the
contesting respondents was ‘not served with any
notice. The action behind the same is not worth
explainable.

So the impugned transfer order was- made by the
authority by keeping in view the aforesaid facts which
could not be termed as premature and inviolation of rules
/ policy.

As far as posting of R No. 5 as SMO RHC Ghambilla
is concerned, appellant has no concern with the sa'me as
he has been posted against the post of BPS-19 and in
Management cadre.

Not correct. The departmental appeal of abpellant was not
honored. By filling writ petition before High Court and
CPLA before the apex court means that appellant is
estopped by his own conduct. On filling the appeal in
hand. The appeal of appellant is also hit by resjudicata
because subject matter before the Hon'ble High -Court as
well as before the apex court and this Hon’ble Tribunal -is
one and the same which was too against the impugned
order dated 03,09.2013, |




sx‘

Not correct. The departmental appeal of appellant was
rejected on but the same order was not

'impugned beforé the Hon'ble Tribunal. The original order

was merged in appellate order, so the appellate order was
required to be assailed. (Copy as annex “R9")

GROUNDS:

a.

Not correct. The position has been explained in the reply in
para 5 of the appeal. |

Not correct. Appellant has been posted against the
Management cadre and in BPS-19, so no vested right of him

was ever infringed.

Not correct. No political pressure was ever exerted and the
impugned order was made as explained above in para No.
5. |

Not correct. Availing of tenure is not mandatory and if
mandatory as stated by the appellant in the para, then such
like orders were made time and again since 06.03.2012
which were premature but were not agitated by thé
appellant as he had managed the same through personal
and political efforts.

Not correct. The position has been explained above and
more so, in presence of law and rules on the subject, policy
has no legal value.

Not corr‘ect.-The good ground was of the judgments of the
Peshawar High Court as well as of the apex Supreme Court
of Pakistan, delivered against Care Taker Govt. Appellant
was transferred and posted as MS, DHQ Hospital, Lakki
Marwat during Care Taker Govt. which was not vested with
powers' to do so.

Not correct. There is no order of the date 16.09.2013 and
the case of Anita Turab cited in the para is not applicable to
the case in hand as such action was taken in the Care Taker

Govt. by posting appellant as MS, DHQ Hospital, 'Lakki
Marwat.




Not correct. ‘The order dated 03.09.2013 was made by
keeping in view the verdicts of the Hon'ble High Court as

- well as of the apex Supreme Court. -

Not correct. Appellant was treated in accordance with law,
rules and policy by keeping; in view the aforesaid

judgments.

Not correct.” The transfer order was not only based on
judgments of the courts but was in public interest. No.
bolitical whims exists. There was exigency of service as the
order was. per the judgfnents of the Hon’ble courts.

Needs no comments.

It is, therefore, most humbly prayed that the appeal of

appellant being devoid of merit and without substance be
dismissed with cost. |

R. No. 5

Through w

_ Saadull Khan Marwat
Dated: 17.02.2014

Arb |f Ul Kamal

b in Mo
Miss ubma Naz

Advocate,

COUNTER AFFIDAVIT

I, Dr. Mashaal Khan S/o0 Muhammad Yagoob Khan, do

hereby solemnly affirm and declare that contents of Written Statement
are true and correct to the best of my knowledge and belief while that
of the appeal are illegal and incorrect.

I reaffirm the same on oath once again to be true and

correct as per the available record.

DEPONENT




BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A No. 1635/2013

Dr. Rasheed Ahumed ‘Versus Govt. of KP & Others

REPLY TO APPLICATION FOR SUSPENSION

OF ORDER DATED 03.09.2013

Résgectfully Sheweth,

Needs no comments.

Not correct. The position has been explained in para 5 of
the written statement. Neither the impugned order was
politically motivated nor was premature nor was passed in
violation of any instruction of posting and transfer rules.

Totally false and absolutely incorrect. Appellant has
relinquished the charge while R. No. 5 has assumed the
charge of the assignment on 04.09.2013.

Not correct. Appellant has no case at all what to speak‘of,

~ good prima ficaie arguable case. The impugned order is with .

law full authority and is sustainable in law as the same was
based on the judgments of the apex courts. No balance of
convenience ever lies in favour of petitioner as he has
relinquished the charge and R. No. 5 has assumed the
same. The impugned order has since been acted upon,
implemented and got finality. Transfer to any post and
anywhere does not give irreparable loss to any servant.

In response to this para, it is submitted that petitioner has
suppressed material fact from the Hon’ble Tribunal as he
was well aware with the judgments .of the Hon’ble Courts

but such fact was intentionally suppressed to get relief in

illegal manner and through back doors.




It is, therefore; most humbly redquested that the application

2|

= \

Throven m et

Saadullah Khan Marwat

~of appellant be dismissed with cost. <

0

.Dated:17.02.2014

9

Arbab Saif Ul Kamal
_ ,)Lv;xa Na

Miss Rubina Naz

Advocate,

AFFIDAVIT

I, Dr. Mashaal Khan S/o Muhammad Yagoob Khan, do
hereby solemnly affirm and declare that contents of Appllcatlon are true
and correct to the best of my knowledge and belief,

)

«{'
/

DEPONENT
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

!

S.A No. 1635/2013

'Dr. Rasheed Ahumed. Versus Govt. of KP & Others
Application for recalling / vacation of order dated 04.01.2014

Respectfully Sheweth,

1. That the subject matter is pending disposal before this
- Hon’ble Tribunal.

2. That petitioner of the appeél has suppressed material facts
from the Hon’ble Tribunal as the irhpugned order dated
03.09.2013 has since been implemented, acted upon and got
finality, so cannot be legally suspended.

It is, therefore, most humbly requested that the impugned
order dated 04.01.2014 be recalled / vacated hence forthwith.

R. No. 5

Through iiq lﬁ(&-\.

Saadullah Khan Marwat

Dated: 17 .02.2014 mw

Arbab Saif Ul Kamal

(Q‘JAOLV'WQ %5/
Miss Rubina Naz
Advocate,




IN TIHE PFSI[AV\ AR HIGH COURT BANNU BENCII,
BAI\!\U

Writ Petition No.27 Q:& /2013

Dr. Rashid Ahmad Khan son of Ghulam Akbar Khan (Presently M.3 '
DFQ hospital Lakki Marwat). .
........................................ :(Petitioner. )

1. Government of Khyber Pukhtun Khwa through Secretary Health
department Peshawar,

2. Dircctor General Health department Khyber Pukhtunkhwa
Peshawar, -

3. Dr.Mashal Khan SMO R.l‘!.ﬁ‘ Scrai Gambila LakkiMarwat.

.............................. cevesieeeeeeieneoe . (Respondents )
WRIT I’ETITION UNDER A'RTICLE 199 OF THL
CONSTITUTION OF THE ISLAMIC REPUBLIC OFTF
PAKISTAN, 1973, )

PRAYER:

On acceptance of instant Consﬁtutional Writ petition, the
transfer order bearing No.SOH (.E-'V)1-450/0‘7‘ dated 3-9-2013 of the
petitioner from the post of Medical Supefintendent DHQ Lakki Marwat to
District health officer, Bannu being illegal; vond ab initio, against thh;
tenure, policy and rules being based under the political motivationg niay
very kindly be declared as s.ucli and be set aside in the intérest of justice.

INTERIM RELIEF

*Interim relief in shape of suspensions of the

impugned transfer order dated 3-9-2013 till final disposal of the Writ

“petition. may very-kindly be granted.

Respectfully Sheweth:

Iy That the petitioner is a qualilicd MBBS doclor having the |

“course of Mt anagenent and as such for ahoul Tour months back, he has




- | g

2) That all of o sudden and without any lawful justilication,

the petitioner has been transferred vide the impugned order, with extreme

malafide, therefore seeks. indulgence ol this Honourable Courl into the
matter under the constitutional authority, inter alia on (he following
grounds. (Copy of the impugned order is annexed herewith as annexure

“AH)

GROUNDS

1) That the impugned order is based on malafide and
has been passed with political motivation, against

the law and rules of propricty. :

! That the tenure which has been laid down under the
rules being three years , has totally been ignored
and violated by the respondents while passing the
. ! . N
impugned order. Morcover there is no complaint,
whatsoever, against the petitioner, rather he is

functioning with good perforniance.

1i) ' That the petitioner has got an unblemished service carcer
and particularty o qualificd ay Health Management Cadre
in BPS-190 while the respondent is a simple Medical
/:i\ officer in BPS-18 or general cadre who could not be

o'/ )
§/ : posted at the post of Health Management group but
because " of his political affiliation, he procured the

impugned illegal order.

iv) That Articles 4 & 25 of the Constitution of Pakistan has

been deliberarsly vintagar . '




a

therelore, this Honourable Court has got the jurisdiction to

entertain and to adjudicate upon the matter for the sake of

the Constitutional and legal rights of the petitioner being

- seeured and guaranteed under the law and constitution

(v) That the petitioner has also preferred a departmental appeal
against the “impugned order but invain, (Copy of said

departmental appeal is annexure “I3").

vi) That the petitioner also scck permission to rely and

advance additional grounds at the  time of hearing of

instant Writ petition.,

It is therefore humbly prayed that On acceptance of

instant Constitutiony) petition, the transter order bearing No.SOHH (E;’\;’)l-
450/07 dated 3-9-2013 of he petitioner from the post of Medical
Superintendent DHQ Lakki Marwat to District health officer, Bannu being

illegal, void ab initio, against the tenure, policy and rules being bascd

under lhu{ political motivations, may very kindly be declared as such and

be set aside in the interest of justice.

INTERIM RELIEF

Interim _relief in shape of suspensions of the
impugned transfer order dated 3-9-2013 till final disposal of the Writ
petition may very kindly be granted.

Dated 05/9/2013

Dr. Rashid Ahmad Khan
Petitioner
Through counse] |

-

Muhammad Shah Nawaz Khan Sikay
Advocate Supreme Court ol_"Pakisan

e —F=e

Inamuliah Khan Kakki Advocate
High Court Bannu




CCERTIFICATI

ftis to certily that ne such Writ petition has been decided earlier

nor pending in any other forum exeept the instant one.

Advocale
LAW BOOKS
B Constitution of Islamic Republic of Pakistan, 1973,
) ESTA Cide
90 Service and Transfer rules
IVy  CpC
V) Health Management Cadre Act, 2008
V) Other case law according to need
Advocate

AFFI])A_\" I'T

L. Dr. Rashid Ahmad Khan son of Ghulam Akbar Khan

(Presently M.S DHQ hospital Lakki Marwat). . the petitioner do

hereby solemnly affirm and declare on oath that all the conte

N

s of
instant Writ petition are true a?aﬂ.i o thc best of my knowledge

N and beliel and that nothing has lx.ul&om,wlud\kom this llomnudblu

court. ////U

(Deponent)

/?)

Muhammad Shah Nawaz Khan/Sr ? dl/
Advocate Supreme Court of Pakigt 1iBannu

—4

A
/

|
| :
~ Identificd by
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| BEFORE THE PESHAWAR HIGH COURT, PESHAWAR
W.P No. 274-B/2013
| Dr. Abdur Rasheed Versus Government & others

REPLY ON BEHLAF OF R.NO.3 L

Respectfully Sheweth;

Preliminary Objections:-

1. That the Writ Petition s ‘not maintainable as no vested

rights of petitioner were ever infringed,

2. That with due respect, the hon’ble High Court has no
jurisdiction in the matter pertaining to terms and conditions
of a Civil Servant.

3. That the bar contained in Article 212(3) in the Constitution
of Islamic Repub!i.c of Pakistan, the .hon'ble Court cannot
step in such like matters and the exclusive jurisdiction res¥s
with the KPK Service Tribunal, Peshawar.

4.  That alternate remedy is available to the petitioner in shape
~ of departmental appeai/representation which is mandatory

in law and petitioner was legally bound to follow/avail the
same,

5.  That the petition is without any cause of action.

6. ' That petitioner concealed material facts from this hon'ble
Court as the Writ Petition of R.No.3 was not brought on

surface.,

ON FACTS:

1. In response to Para No.1 of the petiticn, it is submitted that

|
i General Election was took place in May, 2013 and the
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control of the regimé was put into the hands of
Interim/Caretaker Government. The sole task of the
Caretaker Government was to conduct fair election in the
country but as soon as the same came into being, it started
appointments, promotions, terminations, reductions,
transfers, etc. R.N.3 also becarhe victim of the said adverse

action of the Caretaker Government and was transferred

from the post of MS DHQ Hospital, Lakki Marwat and

petitioner was posted as such.

By keeping in view the large number of posting,
transfers, appointments, etc. in the country by the
Caretaker Government, the apex Supreme Court of
Pakistan took so-motto Notice/action in almost all 3 dozens
of cases wherein it was held that the Caretaker Government
has no power to step into appointments, transfers,
promotions, reductions, etc. and thereafter vide judgment
dated 06.06.2013, all such acts were declared to be 6f no
legal effect in constitutional petition No.30 of 2013, Khwaja
Muhammad Asif Versus Federation of Pakistan and others,
etc. (Copy s annex “R") A

That by keeping in view the aforesaid development
of the aforesaid case, Dr. Abdul Ghaffar and Dr. Mashal
khan also filed Writ Petition No.1988/2013 and Writ Petition
N0.1989/2013 and after hearing, the Writ Petitions were
disposed of in light of the judgment already given by this

Court. (Copy as annex “R-1")

That the said judgments were transmitted to the
department and as a result of the same, the impugned
Notification dated 03.09.2013 was issued by R.No.1.

That by keeping in view the aforesaid facts, this
hon'ble Court is now reviewing Lhe judgment of the

Peshawar High Court, Peshawar and the apex Supreme




Court of Pakistan which are not within the ambit of this
hon'ble Court.

Not Correct. The position has been explained fully above.
The impugned order was the result of the judgment of the
hon’ble Peshawar High Court, Peshawar dated 25.07.2013
and the apex Supreme Court of Pakistan which is not open

to interfere with.

GROUNDS:-

‘Not correct. The impugned order dated 03.09.2013 was

motivated as per the judgment of the principle seat of
Peshawar High Court, Peshawar as well as of the judgment
of the apex Court. No political interference was ever made

nor it was needed.

Not correct and as stated above, the impugned order was
passed in light of the judgments of the courts. No

complaint, whatsoever, exists against replying respondent.

Not correct. The impugned order has not made on the score
alleged in the ground of the Writ Petition but was made in
the light of the judgments of the courts.

Not correct. Article 4 and 25 of the Constitution were never
violated and petitioner was treated in accordance with law
and with due respect the hon'ble 'Court has no jurisdiction
regarding terms and conditions of service and bar contained
in Article 212 of the Constitution of Islamic Republic of
Pakistan. Copy of order dated 19.09.2013 in Writ Petition
No. 790-P/2013 is attached. (éopy as annex “"R-2")

1In response to the para, it is submitted that petitioner is a

Civil Servant and when departmental appeal was filed as
admitted in the para by him, then he shall recourse to law

and knock the doors of the .,hon'ble-'Service Tribunal,

Peshawar having exclusive jurisdiction in the matter.
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Needs no comments, however, petitioner can take any
additional ground.which he likes.

It is, therefore, most humbly praycd/icquestod that
the ert Petition - of petitioner, being de-void of merit,
without jurisdiction and cause, non maintainable and
without substance, be dismissed with cost.

INTERIM RELIEF:-

Dated:

With due respect that when the hon'ble Court has no
jurisdiction in the matter, then entertainment of the Writ

Petition is not legally justified what to speak of grant of
interim relief.

Though interim relief has been granted to the
petitioner by suspending operation of the order dated
03.09.2013, the same not onry put in adverse position
R.No.3 but alse official respondént by lssumg subsequent

order. The same is liable to be recalled as per the mandate
of law.

R.

" R.No.3
Through 3 kﬂ( Jau_

Saadullah Khan Marwat

(U

Arbap/Ss if-ul-Kamal

w
Miss obirtw/gci\laz
.09.2013 Advocates,
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STALIW LA LY

* NQTIFICATION

NO.SO(E-NE&RADIO. 133/2013 Government ol |

posting/transfer of Ihe I'oltownng oﬂlcers of Heal

lmmcduale elfects"

GOVERNMENT OF :
KHYBER PAKHTUNKHWA
EsrtaBLis HMENT:DEPARTMENT

.

' D/(%iso Péé}h_x;ma, THE Ap%’il'éi'.""z'b"i'é"“

(hyber Pakhlunkhwa is pleased o order
th Departmenl in Ihe public interest; wilh

| s [ NAME OF OFFICER L FROM I__ CTO [ - REMARKS'
1| r. Abadl Khatia | Chict Medical | DHO Swa Against the post of
(Member Heallh | Officer, CHGQ BS-20 in ' ‘Feallh
Managemen! Cadre Hospital, Bannu Management Cacre
035-20) . e . . | vice Sr: No.29 N
2 ”6r‘<':l"ariq Khan Chiel Medical | MS  Naseerullah- Against the post of
{Member Heallh | Officer, KTH. | Babar  Memorial | BS-20  in  Healls
Managemenl Cadre BS- | Peshawar Hospilal, Managemenl Cadri
20) I . Peshawar vice St No_ 14
3 71 Or Fazle Maula “Principal " Public | Projecl  Direcior | Agamsi the post as.
4 {Maember ’ Health | | laslth School- | IV AIDS Conleoi slop gap
Munagement Cadie Abbotlabad Programme, arrangement uH 1he
0885-20) Peshawar post is  filled in
* aceardance wilh
propr:l pohicy . vice: N
. i T T e NV R L No Ja, -
4 | Of Rohwaliah dan Qiceclor (PH) ofiice | Principal  Public Against the post ol
{Member Healln | of DG "Heallh School, ' BS8-20  in Health
Managemunt Cadre Services,  Kh-er Hayatabag, Managemenl Cadre.
Lo NS0 Pakhlunkhwa _ Pashawvar, e e e e
5. Dr Muhammad  Qasim | DHO Abboltabad |- DHO Mardan ‘Against  Ihe  vacant
Khan post ol B8S.20 n
(Mamher “Iealth Heallh  Management
Management Cadre Cadre.
Lo B8200 e T U
[* Br TMGhammad Umer | PMO GO | DHO D Khan Agamsl the posl of
Shah " | Khigmalgaran, : 8819  in  Mealh
(Member Health { D.1.Khan. Management Cadre
Management C1crrc vice Sr: No.7,
ee g _35-19) RN S R SO
7. Or  Muhammad - Ashiq [ OHO DI Khan PMO CO | Against” the vacan]
Salcem Khidmalgaran, post of PMO (B8S-19),
; 1 {Gan; Cadre BS- A9 L e, B.1.Khan . in {hé_General Cadre. *
8, Dr1..mq Masood BMO [sizte]} Prmcupal “Public Agamsz the  vacanl |
{Member Heallh Teaching Hosgilal, Health . Schoal, - post of BS-19 in
Managemenl Cadre | D.b.Khan D.tKhan- Heallh  Management
Lt e 8S-19). Cadfﬂ.... memvem .
s g @ Dr'Rashid Ahmed ‘Dy DHO Yank Mb DKQ Hospilal,” Against 1he pos! of
e (Member Heallh Lakki Marwat 0S-19  in tioan
. Managoment Cadee M-umgununl Cadn:
Coaf gy o - N _vice Sr: No.17L
10, or Muln:mnad |oh¢'ll] M (.lly HO.:pllaI _Services | placed at| Agumbl Ihe vagan! |
(Gen: Cadre BS-19) “Lakki Marwat lhe disposal of post of PMO (BS-19;
DHO Lakki | in the General Cagre.
Marwal for further
.. T U SO ... Bgsling R
— 1. | Dr Abdul Ghafoor Instruclos, TPGRI Director (PH) Agamst lhe’ “posi of
q@ (Member Health |.LRH, Peuhawar' ollice of DGHS, | BS.20 in MHeallh
Managemem Cadre : : :| Peshawar, In nis | Managemenl Cadre
BS-19) own  pay and | due to deliciency of
scale. - officers of BS-20 in
) ' lbe Cadre vice 3r:
e e I . - No,d .
w1 20 | Dr Akbar Jan PMO Lakk:Marwal DHO Banny Agains| the post of |
(Member Health- Co. BS-19" In  Heatth
Management Cadre Managemenl cgdré
W R: L) T meweeb i dvice St Noi3,.

: MWWM”@W

[ oo .l_......-_._...._-
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\S. 1. NAME OF OFFICER TO REMARKS J‘ !
13. | Dr Nek Nawaz : DIHO Bannu DHD Lakki | Againsl the post of
(Member Heallh | - : Marwal 8S-1g in  Health
Management Cadre ’ ’ Management Cadre
BS-19) vice Sr:No.38
TS Mohammad  Zaiman | MS Naseerullah Tovise  Direcior, | Againsl the . post of
Khauak Rabar Memorial PHSA, Peshawaf 8S§-19  in  Heallh
(Member Flealth | Hospital, Peshawar. Management  Cadre
Managcmcnl Cadre ' vir.e Se: Mo, 5.
D819} e e - e
15 | O MUhamnnad Nasir | Course Dicector, PMO  Police & Against lhe  vacanl

mManagement Cadre
85-19)__———_

Peshawar

post of FMO (EIS 19)
in the General Cadse.

Raza PHSA, Peshowaf Services Hospital,
(Gen: Cadre 85-19) Peshawat -
16. | Or Alliqur Rehman PMQ Police & Dy DO
.} (Member Health | Services Hospilal, Charsadda -

:Managemenl

Agams\ the post of
BS-18 in

vice Sr: No.39.

177 [ Or Mashal Khan
{Gen: Cadre 8S-1 8)
e

18| Br Arshad Ahmed

M3 DHQ Fospial, -
Lakki Marwal.,

"\ B0 Nowshera

Services placed al
the disposal  of
DHO Lakki |
Marwat for further
asling

R vt

Incharge/MS THQ |

Againsl lhe

in the Gencera! Cddrc

Health .
Cadre .

vacamnt
post of SMO (BS-18)

Agann51 ‘the posl of

{Member Hoallh Hospilal Tangi | BS-19 in Heallh
M.m.;qcrnml Cadre Charsadda. Managemen! Cadre
o H5-19) R vice S N, 23,

79| Or Muhammad Nawaz MS DIHQ Hospilal, Services placed al | Against I1he vacant

(Gen: Cadre.BS-19) Charsadda the disposal ol | post of PMO (8S-19) Ny
DHO  Charsadda | inthe General Cadre

I " lor further posling I

20. I Or Muhammad Ali I/C PMO Category D DIIOW_aIakand Againsi the post of
{(Member Health | Hospital, Jamalabad BS-19 in  Heallh
Manigoermaent Cadre - Charsadda Management  Cadre
135-19} vice Se: Na.40,

21. | Dr Fazal Akbar DHO Chars sadda Services placed at | Against the vacant
(Ginn; Cadea BR-19) fhe disposal of | post ol PMOQO (BS-19)

‘OO Charsadda | Inthn Gonecal Cadin

. for furiher posling i

23, | Dr Jamshed Ahmed PMO KTH. DO Charsadda - Againsl ihe . posty of
(Member Health | Peshawar BS-19  in Health
Management Cadre Managemen!  Cadee

MQ.S -19) o vice Sr. No.21.

23. | Or Iftikhar Ahmed | Incharge THQ .DHO Nowshera Against the .posl of
{Member Heallh | Hospilal Tangl, 8S-19  in  [ealh
Management Cadre Charsadda - Management Cadre

- ._]18BS19) . vice Sr: Mo.18 |

24, T Or Zaleer Hussain DHQ Syrabi ,|iBHO. Abbotlabad, | Against the posl of
(Member Heallh | - in hs own pay and 8S-20 in - Mealthj. '
M"""'J"“l""l Caitro ngalt. Manageinent  Cadré

L3s-14) : duer o dahicioney af
- o olficors of BS-20 In
the Caodre vice 4r

No.5.

25. | Or5yed Anmed

Blood Bank Ofticer,

Dy Dlreclor (PH) | Against the vacani
(Member Health | LRH, Peshawar 'oﬂzce of DGHS [ post of BS-19 in
Management Cadre - - I(hyber Heallk Management
B85-19) ‘Pakhtunkhwa Cadre. .

o C ) Feshawar

26, | Or Saltullah Khatlid MS-Montal & - P40 Manschra Aganst the  posl ol
(Member \ Hea)lh Genaral Hospital L B8S-19  in  Healh
Management Cadre”. Managemenl Cadre

188:19)

vice Sr, No.27.
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27. Or Muhammad Jnved DHO Manachta Sarvices  placed ol | Against the vacant posl
{Gen Cadre BS-19) the disposal of DHO | of PMO {8S-19) in the
[P P S __%Mansehra General Cadre
28. | Dr thsanul Akbar PMO DHQ DHO Swabi Agamst- he post of BS-
{Member Heatth | Hospital, Swabi 19 in Heailth
Management  Cadre Management Cadia vice
B8S-19) Sr: No.24,
557777 B Kihwrshid Ali DHO Swal Services placed  al | Against Ihe vacanl post
(Gen: Cadra BS-19) e cisposal of Chief | of PMO (BS5-19) in lhe
Executive, SGT | General Cadic
Hospitals Swat e,
30. D¢, Tahir Nadeem Waiting for Provincial He wall dr pay against
(Member teallh § posting Coordinator, National | Ihe post ol. Incharge CH
s Management Cadre Programime . for | Matlani, Peshawar.
N BS-19) Family Planning and
Primary Health Care,
o I P Khyber Pakhlunkhwa [ o
33,77l Br Eafim Hussoin “Provincial Provincial Agoinst tha vacant posl
{Member Heallh | Coordinator, - Programme as slop gap arrangemeni
Managemenl Cadre | National Manager, MNCH | il the post is filed -in
135-19) Pragramme for Programme, Khyber | accordance with projact
. Family Planning | Pakblunkhwa: policy. .
and Prisnary
Heallh Care,
Khyber .
\ . Pakhtunkhwa
33,7 | Or Shad Ali Inchafye CH DHO Haripur Against iive past of B- !
(Member Heallth | Kalu Khan, - ' 19 in Health
Management Cadre | Swabi Management Cadre vice
e 3S-19) i : Se: No.33
33, Dr.S. Mazhar Ali DHO, Haripur Services placed al [ Agains! the vacant posl
Shah the disposal of-DHO | of PMO (BS-19) in the
‘ (Gen Cadre BS5-19) Hanpur for fufther | General Cadre .
’ posling
v "B SRer Monammad | Project Diteclor | Services placed  al | Against the vacanl post
(Gen Cadre B8S-18) HIV AIDS the disposal of DHO | of SMO {85-18) in ihe
. Contral Malakand for further | General Codre,
Progranuve, posting. '
Peshawar
35. Dr. Zia ul Hasnain Dy Direclor (PH) | Services placed al Agamsl “Ihe vacant post
{Gen Cadre BS-18) office of DGHS the disposal of MS | of SMO- (8S-18) 5in the
. Peshawar under' | Police & Services | General Cadre.
transfer as'DTO | Hospital, Peshawar
A S ~ _ | Haripur -
36, [ Mulamimad ishag | PMO.Sarbnd Sorvicas placed Al ] Agamst the vacant post
Rasool tlospital for tha disposal of Chiel’| of PMO (38-19) In he
{Gen Cargre BS-19) Psychialric Excculive, LRH | Geaeral Cadre
Diseases, Peshawar
. Peshawar
37. Or Musharat 'HMC, Peshawar |.Services placed al He is surplus al HMG,
(Member Heallh the disposal of MS Specialized in
Management Cadre Sarhad Hospital for Psychiatric disgases
a1y Poychinlric Dizoases,
i . Peshawar . I
38. Dr Abdul Ghalfar DHO Lakki Services placed at Against the posl ol SMO
= , L (Gen Cadre 135-18) Marwat ‘the disposal of DHO | (85-18) In the Gen
s - ) Lakki Marwat : Cadre.
39. Dr Muhammad Khan, | Dy OHO MS DHQ Hospital, Againsl lhe posl of 887
(Member Health | Charsadda Charsadda .~ 19 in Heallh
‘l‘cf"‘laqg)eme“‘ Cadre : ' Managemenl Cadre vice

G Mo AN
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40. Dr Bakht Zada DHO Malakand Services placed . “Against the vacant posl
"(Gen Cadre B8S-18) at the disposal of | of- PMO (BS-19) in the
DHO Malakand General Cadre. .
. for further posling o _
41, | Or Zakeem Ahmed | MS DHQ Hospital Services placed | Agains! Tive vacanl post
. {Gen Cadre 88-19) | Haripur. : at the disposal of of PMO (BS-19} in the
. Direclor Gen General Cadre.
Health Services | '
: [P ————" for turtner posting |, J—
a2, |0 MiRammad —. | vice Principal s oHQ Against the post of BS-

. | Daud OHOC Abbotlabad Hospilal, Haripur 19 - in . Healh
{Member - Health . Management Cadre
Management Cadre vice S MNo.41
8%5-19) 1 -

a3 —6?-ﬁuhamﬁ‘a—""_'._D'Fb-r-lf)—'g;r—él M8 DA Hospital ‘ Against ihe posl of BS5-
Ayub . A Bikhela. 19 in Heallh
(Member Health - ‘Management - Cadre |
managament Cadre vice Sr: No.44

L) B89 I

44, Dr Hanifullah WS DHQ-Hospilal Services placed Against the post of SMO
(Gen Cadre BS-18) Balkheiz al the disposal of | (BS-18) in the Gen

DHO Maiakand Cadre. B .
S [ O tor funther posting

EMDST. NO. & DATE CVEN
Copy forwarded {0 the:-

Frincipal Secrelary

All Divisional Commission
5. Accountant General,
6. Dircclor General Heallh S
£, Al Loputy

nB BN

Commissioners

'CHIEF SECRETARY

GOVERNMENT OF

1o Zrrernes, Khyber Pakhlunkhwa.
Principat Secrelary 10 Cnief Minister, Khyber Pakntunihwa.
Secretary o Govt. of Khvber Pakhlunkhwa,

Health Deparlment.
ars In Khyber Pakhtunkhwa.

Khyber Pakhtunkhwa.

ervices, Khyber Pakhtunkhwa.
in Khyber Pakhiunkhwa.’

B, All Districl Health Officer in Khybor Fakhiunkhwa.

9. Chief Executive, Govl. LR
10.
11.
12,

13

KT H/HMC, Peshawar.

All Medical Superintendents of concerned Hospitals.
Project Director, HIV AIDS Control Program, Peshawar,

Provincial Coordinator, National Program for Family Planning and Primary Health
Care, Khyber Pakhtunkhwa.

KHYBER PAKHTUNKHWA

14.
15, PS (o Chief Secretary, Khyber
16. .S, to Secretary Establishment,
17. Olficers concerned.

18. Manager, Govl Printing

YAPSER (P cad

Principal, Public Sehool, Abbollabad,
All District Accounts Qftivar concuemad,
rrakhtunkhwa,

> ress Peshawar.

Mayatabad Peshawar and DG

‘Khyber Pakhiunkhwa.

-

P~
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IN THE SUPREME COURT OF PAKISTAN

(Original Jurisdiction)

PRESENT:

MR. JUSTICE IFTIKHAR MUHAMMAD CHAUDHRY, C.J
MR. JUSTICE IJAZ AHMED CHAUDHRY

MR. JUSTICE GULZAR AHMED

ON TUTION PETITION NO E 1

Khawajo Muhammad Asif
... Petltioner

Vg_ rsus
Federation of Pakistan & others

.... Respondents
AND

CMAs NO. 2991 & 3015 OF 2013 IN CONST, PETITION NO. 23

QF 2013 )
(Appointments, postings and transfers made by the Caretaker

Government) S
A/W

CIVIL MI PPLICATION N F :
(Application of Mr. Sikandar Ahmed Rai, Acting

Secretary W&P)

CIVIL MISC. APPLICATION NO, 3343 OF 2013

(Application of Mr. Sanaullah Shah, M.D. ENAR)

CIVIL MISC. APPLICATION NO. 3354 OF 2013
(Application of Rana Asad Amin, Advisor Finance
Division) ‘

CIVIL MI.SC, APPLICATION NO. 3355 OF 2013

(Application of Mr. Muhammad Amir Malik, Member
LT)

CIVIL MISC. APPLICATION NQ, 3356 OF 2013

(Application of Kamran Ali, Member Legal/MP-I)

CIVIL MISC. APPLICATION NO; 3373 OF 2013

(Application of Dr. Fayyaz Ahmed Ranja, D.G.
Pakistan Manpowecer) :

IVI S LICAT 75 OF
(Application of Mr. Tarigq Mehmood Pirzada, MD PHA)

IVIL MISC, APPLICATION NO E 2
(Application of Mr. Tariq Shafi Chak, E.D. NAVTTC)




Conxt. P.30/13 cre.

CIVIL MISC. APPLICATION N 77 OF 2
(Application of Mr. Farooq Sultan Khattak, Director
CDA) ,

CIVIL MISC. APPLICATION NO. 3378 QF 2013

(Application of Mr. Rizwan Mumtaz Ali, Chairman
NFC)

IVIL MY PLICA

(Application of Mr. Asad Ahmed Jaspal, Director
Training PTV)

CIVIL MISC. APPLICATION NO, 3380 OF 2013

(Application of Mr. Zafar Igbal Bangash, Producer
PTV)

IVIL MI APPLICATION N 2
(Application of Mr. Wasim Muhammad Khan,

Chairman NTC)

IVIL MISC. APPLICATION N FE2
(Application of Mr. Abid Javed Akbar, CE, TDA)

CIVIL MISC, APPLICATION NO, 3385 OF 2013

(Application of Mr. Asif Ghafoor, Addl. Secy. National
Heritage)

IVIL MY P A N :
(Application of Mr., Muhammad Altaf Bawan, D.G.

HRM (NABS)

CIVIL MISC, APPLICATION NOQ, 3397 QF 2013

(Application of Mr. Tahir Alam Khan, DIG (Security)

CIVIL MISC. APPLICATIQON NQ, 3403 QF 2013

(Application of Syed Khalid Ali Raza Gardezi, J.S. M/o

Finance)

IVIL MI LICATION 404
(Application of Mr. Umar Ali, J.S. State & Frontier
Region Div.)

CIVIL MISC. APPLICATION NO, 3405 OF 2013

(Application of Dr. Imran Zeb Khan, Chief
Commissioner Afghan Refugees)

CIVIL MISC. APPLICATION NO, 3406 _OF 2013

(Application of Mr. Amjad Nazir, Secretary States
and Frontier Region Div.)

CIVIL MISC. APPLICATION NO, 3407 OF 2013

(Application of Mr. Waheed ur Rehman Khattak,
Addl. SP (Saddar))
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(Application of Mr. Muhammad Khalid Khattak, DIG
(HQ) 1ba) '
IVIL M APpP N

(Application of Mr. Sabih Hussain, SP (HQ), Ibd)

CIVIL MISC. APPLICATION NO. 3410 OF 201
(Application of Mr, Muhammad Ahsan Raja,
Chairman PM Insp. Commission)

VI s p TION N F2
(Application of Mr. Abdur Rashid, Director; DRAP)

IVIL MISC. APPLICATION NO. 34 F 20
(Application of Mr., Mumtaz Khan, Member IRSA)

IVIL MISC, APP ION NO. 34 201
(Application of Mr. Vigar Rasheed Khan, Chairman
NTC)

IVIi. M1 P TON

(Application of oDr. Shahbaz Ahmad Kureshi,
Consultant, Poly Clinic)

CIVIL MISC, APPLICATION NOQ, 3473 OF 2013 .
(Application of Mr. Noor Zaman Khan, Director

NACTA)
IVIL M : APPLICATION 4 F

(Application of Mr. Muhammad Nadeem AGM

Marketing) _ N

CIVIL MISC. APPLICATION NO. 3481 bF 2013

(Application of Dr. Anees Kausar, M.O., Poly Clinic)
\Y4 M PP A NN 492 OF 2 ’

(Application of Mr. Tahir Magsood, D.G. PI TAD)

For the Petitioner Miangul Hassan Aurangzeb, ASC
' Syed Safdar Hussain, AOR assisted by
Syed Ali Shah Gilani,. Advocate

On Court Notice Mr. Irfan Qadir,
Attorney General for Pakistan

Mr. Dil Muhammad Alizai, DAG

For Estt, Division Mr. Sher Afza‘l, Joint Secretary
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For the applicants

(In CMA 3331/13),
(In CMA 3343/13),
(In CMA 3354/13),
(In CMA 3355-56/13),
(In CMA 3373/13),
(In CMA 3375/13),
(In CMA 3376/13),
(In CMA 3377/13)
(In CMA 3378/13),
(In CMA 3379-80/13),
(In CMA 3382/13),
(In CMA 3383/13),
(In CMA 3385/13),
(In CMA 3396/13),
(In CMA 3397/13),
(In CMA 3403/13),

(In CMA 3404-3406/13),

(In CMA 3407/13),
(In CMA 3408/13),
(In CMA 3409/13),
(In CMA 3410/13),
(In CMA 3438/13),
(In CMA 3451/13),
(In CMA 3467/13),

(In CMA 3478 & 3481/13),

{In CMA 3479/13),
(In CMA 3480/13),
(In CMA 3492/13),

Date of hearing:

Mr. Muhammad Shoaib Shaheen, ASC
Nemo

" Mr. Shah Khawar, ASC

Sardar Muhammad Aslam, ASC
Nemo

~ Mr. Tariq Mehmood Pirzada, in Person

Mr. Tariq Shafi Chak, in person

Mr. Farooq Sultan Khattak, in person
Mr.: Aftab Rana, ASC

Mr, Shahld Mehmood Khokhar, ASC
Nemo

Rai Muhammad Nawaz Kharral, ASC
Mr. Asif Ghafoor, In person

Nemo

Mr. Tahir Alam Khan, in person

Syed Khalid Ali Raza Gardezi, in peson
Mr. Muhammad Akram Gondal, ASC
Nemo

Nemo

Nemo :

Mr. Muhammad Ahsan Raja, in person
Nemo

Mr. Wagqar Rana, ASC

Mr. Vigar Rasheced Khan, In person
Mr. Tariq Asad, ASC

. Mr. Noor Zaman, in person

Nemo
Nemo

06.06.2013

JUDGMENT

IFTIKHAR MUHAMMAD __CHAUDHRY, CJ.— This

Constitution Petition has been filed under Article 184(3) of the

Constitution of the Islamic Republic of Pakistan by one c;f the elected

-

Parliamentarians, namely, Khawaja Muhammad Asif, wherein he has

sought the foilowing reliefs: -

“Declare, in the circumstances aforesaid, the acts of the
care-taker government In effecting the aforesald
transfers/postings/shuffling null and void, void ab Initio
and of no legal effect being in contravention of
Constitution, constitutional conventions and law.

g ' In the alternative, declare that the aforesaid acts of the
care-taker government of passing and signing of the




g
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orders affecting the aforesaid transfers/postings/shuffling
were never, in fact, signed and/or passed and/or
communicated for further necessary action.

Direct, In the circumstances ‘aforesald, that all the
postings/transfers/shuffling be reversed and the status quo
ante be reverted to, Le. the positlon when the care-taker
government was sworn In.

Direct the Federation/care-taker government to refrain
{from effecting any further appolntments/transfcrs/shur(llnq
during their remaining tenure.”

2. As in CMAs 2991 & 3015 of 2013 in Con'stit.ution Petition
No.23 of 2012 identical issues about appointments, transfers and
postings, etc., were raised, therefore, a learned Bench of this Court,
vide order dated 28.05.2013, referred the said mtscel!aneoﬁs
applic;ations to this Bench, to avold overlapping of the proceedings
and/or the possibility of rendering of cohﬂicting judgments on similar
issues m the event of paraliel proceedings bei'ng conducted in two

different benches simultaneously.

3. On 22.05.2013 and 04.06.2013, orders were passed and
the Secretaries of the concerned Ministries/Divisions of the Federal
Government were called upon to furnish details of the Government

servants/employees, who were appolntéd, transferred, posfed, etc.

-

Relevant paras there from are reproduced hereinbelow respectively:-

Order dated 22.05.2013

"3. He has stated that the Caretaker Government has
made inter alia following transfers and postings In the civil
service, statutory bodies, autonomous or semi autonomous
bodies, corporations and regulatory authorities :-

a) The Chairman of the Watlonal Highway Authority, Hamid
All Khan was replaced, on 1 6 05.2013, by Sajjad Hussain
Baloch; .

b) The Chairman NEPRA was replaced, on 16.05.2013, and
Justice (R) Ahmad Khan Lashari has been appointed;

¢} - The Managing Director SNGPL, Arif Hameed was replaced,
on 15.05.2013, by Amin Tufail;

d) The Managing Director SSGCL was replaced on
15.03.2013, by Rahat Kamal Siddiqui;
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e) The Managing Director, Pakistan Mineral Development
Corporation, Khalid Khokhar was replaced by Saifuliah
Khan;
f) The Chairman, National Fertilizer, Rizwan Mumtaz Ali was
removed on 09.05,2013;
q) The Managing Director, O/l and Gas Development
Corporation, Masood Siddiqui was removed on
06.05.2013;
h) The Chairman, State Life Corporation was removed on
16.05.2013;
f 1) The Chairman, Pakistan Tourism Development
‘ Corporation has reportedly been removed and an another
appointed in his stead; :
| 7 The Chairman, Pakistan Software Export Board has been
i ‘ removed and in his stead Saleem Ahmed Ranjha has been
appointed who is a direct inductee of Yusuf Raza Gillani
the previous Prime Minister;
k) The Director General, FIA who was appointed one month

’ back is also reportedly in the process of being replaced;
1) That certain employees/officers of the Pakistan
|

Telecommunication Authority have reportedly been
removed from service without following the procedure as
set out under the relevant statute;

m)  That reportedly many other mid - level staff of such like
aforesaid  corporation/bodies have been shuffled/
transferred/removed”,

7. We do allow the learned Attorney General for
Pakistan to take instructions from the Government but in
view of the importance of the issue involved in the
petition, we direct that: -

all the appointments, transfers and postings, which
have been made by the Caretaker Government,
referred to hercinabove, shall stand suspended and
till pendency of this petition no further appointment,
transfer and posting shall be made by the Caretaker
Government including the appointment of Federal - -
Ombudsman, Tax Ombudsman and Anti-Dumping
Tribunal, except the postings and transfers, which
relate to day-to-day business of the government and

~ are required to be made in the interest of State and
also to watch the interest of public, strictly following
the rules and regulations on the subject, and in a
transparent manner.,” :

Order dated 04.06.2013

"2. Khawaja Muhammad Asif, petitioner, appeared in
person and stated that the order dated 22.05.2013 has not
been complied with in letter and spirit inasmuch as the
Caretaker Government without lawful authority terminated
the services of some of those officers who were already
working and performing thelr duties in Finance Division
and I.T., either as Advisors or on contract. As duly elected
government is likely to take over within a day or so and
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budget is likely to be prepared shortly, therefore, duc to
unlawful action of Caretaker Government concerned
Divisions are facing a iot of difficulties. He has further
stated that about more than 100 officers have been sent
on deputation to different erganizations from the Province
of Balochistan after 22™ May, 2013 without adhering to the
rules and regulations knowing well that the orders relating
to the policy making cannot be passed by the Caretaker
Government,

4. Since all these Issues are important In nature,
therefore, we direct the Secretaries, Establishment,
Cablnet, Health, Water & Power, Finance Divislon(s) and all
other concerned Departments/Corporations to file lists of
the officers -

(a) who were appointed .against any post by the Caretaker

Government after taking over Including Chalrmen etc of
' the Corporations whose list finds mention In the order
dated 22.05.2013; :

{(b) whose services were acquired on deputation from
different organizations on different positions in the
Departments and Corporations controlled by the Federal
Government; -

(c) whose services were terminated because they were
holding different positions on contract basis in all the
Government Departments/Hospitals; L :

(d) Whose transfers have been made contrary to the
Judgment of Anita Turab’s case, etc;

(e) Deputationists  brought to Federal Government
Departments from the Province of Balochistan.”

In response to the above orders, summary of the transfers, postings,

termination of service/contract of the employees was submitted vide

CMA No0.3515/2013, which reads as under: -

TATEMENT INDICATING P IN TRANSFER. PQIN M BY
THE CARETAKER GOVERNMENT )
Sl. [ Group/ Promotion [Directive [ Ministries/ Repatriated| Addl, Routine IConu—act Transfer Total
No | Service Division's Current | Postings | appointments on
Proposal Charge | Transfers ' deputation
.| Autonom |- 03 Ti 03 02 : 17 " 35
ous : .
Bodics
2. | Secrelari | 31 59 18 a7 - 24 - - 139
al Group '
3T Pawsian |17 15 07 . - 33 - 3 72,
Administr
alive
Services
4| Poice 67 09 06 01 D K X) - - 116
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T &x-Cadre ]~ 02 09 e - - : :
"mise. - 06 - B - 24 a4 2
Tatal 115 94 51 1 02 114 11 44 342
4, It may be mentioned ‘here that In the order dated

22.05.2013 it had becen obs_erved that any individual whose posting,
appointment or transfer was suspended and he was aggrieved of the
said order, he might come forward by making application(s), which
would be dealt with after hearing him/them.

S. It may be observed that learned Attorney' General
informed that Justice (R) Faqir Muhammad Khokar, Chairman Anti-
Dumping Appellate Tribunal, Justice (R) Ahmed Khan Lashari,
Chairman NEPRA and Justice (R) Kalash Nath Kohli, Chalrman Sacked
Employees’ Review Board have tendered resignations, which-are under
process, -exc'ept the resignation of Chairman Anti-Dumping Tribunal,
which has already been accepted on 31.05.2013. Mr. Sher Afzal, Joint

Secretary is directed that no sooner their resignations are accepted, he
may inform the Court.

6. Learned counsel for the petitioner contended that under
the Constitution of the iélamic Républié of Pakistan, the ejected
Parliamentary Government is responsible to achieve the object of good
governance and in continuance of the same, it is obliged to post
suitable persons being in the employment of the Government/private
sector to head various d‘epartm’ents, corporations and organizations
controlled by the Government to run their result;‘oriented
administration, as such elected Govemmént has to fulfill the object
and purpose of welfare of the citizens. fhe Caretaker Government,

which is instailed for a limited period of 2/3 months with the object of
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assisting the Election Commiséio_h of Pakistan in orgénizing fair, free,

"honest and just elections, cannot be considered to be the replacement

"of the elected Government. As such, the Caretaker Government is

debarred from making large scale transfer;, -postings, re-shuffling of
the Governmént employees, having far reaching effects/impact on the
administration, commercial and industrial departments/organizations,
because if a person Is appointed agalnst an important position, and his
performance is not found suitable or it is not in accordance with the
policies of the elected Government, it would not be poéssible for tpe
Government to implement -its_ policies. He further argued that the
Caretaker Government had alsolexceeded its authority in assigning the
reasons that the appolntments, poétings, transfers, reshuffling, etc.,
have been made following the directions/observations contained in the
letter dated 02.04.2013 of the Election Commission of Pakistan.

7. Learned Attorney General for Pakistan did not address
arguments on the issues invdlved in theseAcases as such and only
confined to making certain references to the record, e.g., CMA 2676 &
2770/2013 in Constitution Petition No.23/2012 filed pursbant to the
Court’s directions as well as CMA No.3S]‘.4/2013,- etc., filed in the case.
8. In pursuance of this Court’s order dated 22.05.2013;
various‘ individua!é filed applications seeking )relief against their
postings, transfers, etc. and such of the applicants, who weré present
in Court, were also afforded opportunity of hééring‘. Some of them did
ndt press their applications and ;—equests e} .méde by them were’
allowed. For convenience of reference, details of the applications ére

reproduced. hereinbelow:-
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CMA No.

Appllg_ ant’s

Name

Desi ion/D

Grigvange/Remarks

CMA.3343/13

Sanaullah
Shah

ENAR,
Service

M.D.
Petrotech
Ltd.

His services were placed at
the disposal of SEC vide
letter dated 9.4.2013

CMA,3373/13

Dr. Fayyaz
Ahmad
Ranjha

General
Manpower

Director
Pakistan
Institute

He was pre-mature
repatriated to Province of
Punjab  vide  Notification
dated 9.5.2013

" '¢MA.3382/13

Wasl .
-Mubammad

Khan

Chalrman NTC

Applicant hos challenged the
notification dated 30.4.2013
whereby Mr. Vigar Rasheed
Khan was appolnted on
contract basis as Chairman

‘NTC by Ignoring him

CMA.3396/13

Muhammad
Altaf
Bawany

D.G. (HRM,), NAB

The applicant being regular
Officer of NAB was serving
as Chief Instructor, NIM
(formerly NIPA) on
deputation and vide
Notification dated 28.2.2011
he was repatriated to his
parent department to join
new asslgnment as D.G,
NAB ’

CMA.3407/13

Waheed ur
Rehman
Khattak

Addl. SP (Saddar)

Applicant was transferred
from Punjab to Balochistan |-
vide notification dated
16.5.2013 by ignoring the
senlority as two of his
colleagues were senior to
him )

CMA,3408/13

-Muhammad

Khalid
Khattak

D.1.G. 'Headquarters,
Islamabad

Applicant was promoted
from BS-19 to BS-20 vide
Notification dated 3.4.2013
and thereafter vide

“notification dated 10.4.3013

he was transferred from the
post of AIG (General) to DIG
(HQ) and prayed that his
casc does not strictly fall In
any kind of transfer and

posting

CMA.3409/13

Shabih
Hussain

CMA.3438/13

Dr.

Abdul |
Rashid

PSP BS-18-AC c/o
ICT Police,
Islamabad

The applicant was serving in |
KPK and Vide Notification
dated 15.5.2013 his services
have been placed at the
disposal of Federal
Government  for  further
posting in lslamabad Poltce
and it was a routine transfer

Director, Pharma
Licensing, Quality
Assurance & Quality
Control, Drug
Regulatory Agency of:
Pakistan

Vide Notiflcation dated
21,3.2013 the applicant bas
been . transferred from the
post of Director Pharma
Llcensing Quality Assurance
& Quality Control to the post
of Deputy Director General
{Pharmacovigilance} .DRAP,
Islamabad

CMA.3480/13

Muhammad
Nadeem

Asstt. Gen. Manager
Marketing

The applicant has been
transferred vide Office Order
dated 5.4.2013 from Zonal
Head Gujranwala to AGM
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(Marketing) Lahore

U eMAT3402713 | Tanir
Magqgsood

- “Additionnl Secrctary
{awaiting posting}

ptaced
Estt.

The applicant was serving as
Senlor lJoint Secretary and
his services have been

at the disposal of
Dlvision -vide

Notification dated 10.5.2013

S.#

CMA,,

Applicant’s

Name

Desianation/Deptt,

Remarks

1.

CMA.3383/2013

Abid Javed Akbar

C.E. Trade
Development
Authority

Rai Nawaz Kharral,
learned counsel
stated that the
applicant has
already approached
to the Islamabad
High Court for
redressal of hls
grievance regarding
termination of hils
contract.

Dismissed.

CMA.3478/13

Dr. Shahbaz
Ahmad Kureshi

Consultant' Physiclan-
(Cardiology) in
Polyclinic Islamabad

Mr, Husnain Ibrahim
Kazmi, learned
counsel for the
caveator (Dr. Nasir
Moln) has filed CMA
No. 3491/13 and
stated that the
applicant’s Writ
Petitlon
N0.1999/2013 has
already - ‘been
dismissed on
13.5.2013 and no
CPLA has becen filed
before this Court
agalnst the . said
order and contrary
to It the applicant
opted to approach
the Service Tribunal
where the matter s
pending.  When it
was brought into
the notice of the
learned counsel for
the applicant he
stated that he may
be allowed to
withdraw this CMA.
Dismissed as
Withdrawn.

CMA 3481/13

Or. Anis Kausar

Medical Officer, FG
Polyclinlc Islamabad

Mr. Tariq Asad
learned counsel for
the applicant is not
in attendance. This
applicatlon is
Identical to CMA

1 3478 which we have

alrcady  disnussed,

i Y
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This application is
also dismissed,

d on th roun

hat sppointment/transfer was mad

A ication dismi

in routine:

1. CMA No0.3479/2013 | Noor Director Applicant was serving as
Zaman NACTA, Scnlor Governmient Pleader in
Khan Islamabad KPK and he has been

transferred as Director NACTA,
[slamabad and now has
reported back to his parent
department, Plea of the
applicant Is Lhat his spouse |s
working in Islamabad,
therefore, he was brought on
deputation. Since  the
applicant has been reverted
back to hls parent department

| in routine, no Interference is

called for In the Instant
proceedings. Dismissed.

Apolications which were not catertained:

CMA
No.3375/2013

Muhammadg
Tarlq
Mehmood
Pirzada

M.D. PHA

_Dismlissed as not pressed.

Applicant  appeared and
stated that he has been
transferred on completion of
tenure period,. does not
press this petition,

CMA
No.3377/13

Farooq
Sultan
Khattak

“Director  CDA,

Islamabad

Applicant states that he has
been sent back to his parent
department, therefore, does
not press this CMA."
Dismissed as not pressed.

CMA
No0.3378/2013

Rizwan
Mumtaz All

Chairman NFC

Mr, Aftab Alam Rana, |
learned counsel for the
applicant has no instructions
because he could not
answer to our queries.
Dismissed accordingly.

N

CMA
"No0.3379/2013

Asad
Ahmed
Jaspal

Dir. Training
Academy PTV

]the Instant proceedings.
-} Dismissed,

Mr, Shahid Mehmood
Khokhar, leamed counsel
for the applicant states that
applicant ts in the
employment of PTV
Corporation and -he is
aggrieved from his transfer
on the verbal orders of the
Acting Manager. As the
applicant Is In the
employment - of a
Corporation, thercfore no
Indulgence can be shown In

CMA
.No0.3380/2013

Zafar Iqgbal
Bangash

Producer, PTV

Mmr. Shahid Mehmood
Khokhar, learned counsel
for the applicant states that
applicant Is in: the
employment  of PTV
Corporation and he s
aqgrileved from his transfer

[
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. on the verbal orders of the
Actlng Manager. As the
applicant is in the
employment of a
Corporation, therefore no
indulgence can be shéwn in
the instant proceedings.
) Dlsmissed. i
6. CMA Tahir Alam | DIG Sccurity Mr. Tahir Alam Khan,
No.3387/13 Khan ) applicant appeared and
stated that his case pertains
to actualisation, therefore,
he does not want to press
this application. Dismissed
as not pressed. )
7. CMA Syed Khalid | J.S. M/o Finance | Syed Khalid  Ali  Raza
No.3403/13 Al Raza | GoP Gardezl, applicant appeared
Gardezi < and stated that he has been
sent back to his parent
department, therefore, does
not press this petitlon.
. ‘Dismissed as not pressed.
8. CMA Umar Ali J.S. States & |Mr. Muhammad Akram
No0.3404/2013 Frontier- Regions { Gondal, leamed counsel’
Division stated that the applicants
9. |cMA Dr.Imran | Chief ha"‘?t been e son
A . . merits, therefore, he does |
N°'340.5/2013 Zeb Khan ﬁf?ggg:‘lsszoner not press these applications
) RegfugeeS, 1bd. Dismissed as not pressed,
10. { CMA Amjad Secretary,
-N0.3406/2013 | Nazir States &
Frontier Regions :
Division : .
r9, It is to be observed that the other learned Bench of this

Court, while hearing Constitution Petitions No.23/2013 on 09.05.2013

was, prima facie, of the olpinion that notification of the FElection

-Commission datcd 02.04.2013‘ did not provide any valid Jjustification,

much less a cornpeliing reason, 'so as to justify the transfers, postings,

etc., in question. The contents of notification of the ECP are

reproduced hereinbelow: -

“ELECTION COMMISSION OF PAKISTAN
NOTIFICATION

Islamabad the 2" April, 2013

No.F.B(lZ)/ZOlZ-Cord(l)- ‘WHEREAS it is expedient to
ensure that all those who are in the service of Pakistan
perform their duties to serve public interest and assist the
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Election Commission of Pakistan in the conduct of General
Elections 2013 fairly, justly, honestly and in accordance
with law;

AND WHEREAS it is also expedient to take pre-emptive
steps so that no employee in the service of Pakistan should
try to influence the election process in any manner to
favour any particular political party or a candidate;

NOW THEREFORE, in exercise of the powers conferred
upon It under Article 218(3) of the Constitution read with
sections 103(c) and 104 of the Representation of ‘the
People Act 1976, the directions dated 08.06.2012 of the
Supreme Court of Pakistan in Workers’ Party Pakistan’s
case and all other powers enabling it in that behalf, the
Election Commission of Pakistan Is pleased to direct the
Federal and Provincial Caretaker Governments to: '

(i) Shuffle/transfer’ all  Federal ~and  Provincial
Secretaries. However, If the caretaker government
considers that a federal or provincial sécretary need
not be transferred/shuffled, It may refraln from dolng
so and Intimate the same to the Election
Commission.’

(ii)y (ii) Assess whether the Chairpersons / Chief
Executives of all autonomous and semi-autonomous
and/or state owned bodies, IG Police, CCPOs, City
Commissioners, DCOs, DPOs, SHOs, patwaris and
EDOs are independent individuals and transfer those
who do not meet this criteria.

' 2. Clauses (iii) and (iv) of this Commission’s Notification
No.8(12)/2012-Cord(1) dated 26th March, 2013 are
hereby withdrawn. This directive shall not apply to specific
transfers made under the directions of the Election
Commission,

‘By Order of the Election Commission of Pakistan.
Sd/-

(Syed Sher Afgan)
Acting Secretary”

10. A perusal of the above notification suggests that it was
issued by the ECP under Article 218(3) of the Constitution read with

sections 103(c) and 104 of the Representation of the People Act, 1976

and the directions dated 08;06.2012 of this Court issued in Worker’s
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Party Pakistan v. Federation of Pakistan (PLD 2012 SC 681) and all

other powers ¢énabling it In that bcehalf, divecting the Federal and
Provincial Caretaker Governments to transfer/shuffle all Federal and
Provincial Secretaries. However, if the Caretaker Government
considered that a Fedéral or ProQincIaE Secretary need not be
transferred/shuffled, it would refrain from doing so and intimate the
sarﬁe' to the ECP. We tend to agree with the learned counsel for the
petitioner that under the noti‘fication noted hereinabove; the Carctaker
Government had been authorized not to transfqr/shuffle any
Government servant, if it copsidered that it was not e)z<pedient to do
so. But, at any rate, no powers were given to requisition the services
of the employees on deputation or make fresh appointments ‘against
the available vacancies, or make proforma promotions of officials of all
grades iﬁ autonomous and semi-autonomous bodies, corporations,
regulatory authorities, statutory bodies, government controlled
corporations, etc. |
11, It is to be seen that the Caretaker Cabinet/Prime Minister
were installed in the Federation and Provinces in the month of March,
2013 after dissolution of the National and the Provincial Assemb.lies on
comple'tion of their respective terms providéd under Article 224(1) &
(1A) of the Constitution, which read ;ls undef': - ‘
224. Time of election and byé-electlon.—— (1) A general
election to the National Assembly or a Provincial Assembly
shall be held within a period of sixty days immediately
following the day on which the term of the Assembly is due
to expire, unless the Assembly has been sooner dissolved,
and the results of the election shall be declared not later
than fourteen days before that day.
(1A) On dissolution of the Assf:mbly on completion of its
term, or In case it is dissolved under Article 58 or Article

112, the President, or the Governor, as the case may be,
shall appoint a caretaker Cabinet:
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Provided that thé care-taker Prime Minister shall be

appolnted by the President in consultation with the Prime
Minister and the Leader of the Opposition in the outgoing
National Assembly, and a care-taker Chief Minister shall be
appointed by the Governor in consultation with the Chief

Minister and the Leader of the Opposition in the outgoing.

Provincial Assembly:
Provided further that if the Prime Minister or a Chlef
Minister and their respective Leader of the Opposition do
not agree on any person to be appointed as a care-taker
Prime Minister or the care-taker Chief Mintster, as the case
may be, the provislons of Article 224A shall be followed :
Provided also that the Members of the Federal and
Provincial care-taker Cabinets shall be appointed on the
advice of the care-taker Prime Minister or the care-taker
Chief Minister, as the case may be. '
12. As in instant case the Caretaker Prime Minister could not
be appointed in terms of Article 224(1A) of the Constitution for want of
consensus between the former elected Prime Minister and the Leader
of the House, therefore, the provisions 'of Article 224A of the
Constitution were Invoked, and ultimately on account of inability of the
Committee constituted under ‘Article 224A(1) & (2) to decide the
matter, the names of the nominees were referred to the Election
Commission-of Pakistan for finalizihg the -name of the carctaker Prime
Minister within two days, thus, as a result of deliberations by the ECP,
Caretaker Prime Minister was appointed in accordance with the
provisions of Articles 224(1A) and 224A(1) & (2) of the Constitution.
13. Essentially, according to the settied and accepted
norms/practice, the Caretaker Government (Prime Minister and
Cabinet) Is required to perform its functions to attend to the day-to-
day matters, which are necessary to run the affairs of the State and

also to watch the national interests, etc., in any eventuality in absence

of an clected Government, and such Government is not authorized to
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make decisions/appointments having effect on the working/policies of
the future Government, which is likely to take over after the é]ectioné.
Apart from providing asslstancé to the Election Commission In
organizing free, fair, honest and just elections in the country, it is not
vested with the authority to take decisions concerning the affairs of
the Government, which are bound to pre-empt the sc-ope and sphere
of activity, powers and jurisdiction of an elected Government. A
Caretaker Government possesses limited poWers and authority
particularly in view of the fact tﬁat when it is appointed, there is no
National Assembly in place fmdz thus the all 'important aspect of
accountability is absent. Further, the exercise of”compiete powers by
the Caretéker. Government goes against the doctrine of separation of
powers which is the lifeline of any vibrant democfacy. As noted earlier,
the absence ofA legislature results in lack of checks and balances. The
Caretaker Government also lacks the mandate of the majority of
people, which is to be acquired by e_lected government through. the
general elections. 'Therefore,' if @ Caretaker Government is allowed to

exercise complete powers available to an elected Government, it may

make an attempt to continue to remain in office for a longer period of

time or may take such decisions which may cause problems for the
future elected government. . -

14. As pér the scheme of the Constitution, prior to the 18"
Constitutional Amendnﬁeht, where the President dissolved the National
Assembly under Article 48(5), he slHaH, in his‘discr;etion, appoint care-
taker Cabinet. Similarly, if the President, dissolves the National
Assembly on the advice of the Prime Minister, he |s required to put in

place an interim set up or a temporary arrangement to ensure the
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continuity of the functions of the Government to run day-to-day affairs
of the State till the appointment of duly e!écted Government with its
Cabinet after completion of the election process. Unfortunately, after
the promulgatlon of the Constitution of 1973, during the Martaal Law
regime of General (R) Zia-ul- -Haq in 1985, by means of the 8th

Constitutional Amendment, an infamous provision, namely, Article

58(2)(b) Was inserted into the Constitution, which provided that the

President may dissolve the National Assembly in his discretion where,
in_his opinion, a situation has a.risen in which the Government of the
Federation cannot be carried on in accordance with the provisions of
the COnStltUtIOI'I and an appeal to the electorate is necessary. The said
provision was later deleted by means of Thirteenth Constxtutuonal
Amendment in 1997. During the next Martial Law regime of General

(R) Pervez Musharraf, the same was again inserted through the A

Constitutional Amendment passed in 2003. However, after fhc

restoration of democratic governance in the country, the new elected
Government again deleted the said provision from the Constitution
through the 18" Constitutional Amendment baslsed in 2010. It is to be
noted that in exercise of the pow'eré‘under the said provision, for more
than one time, the National Assembly was dissolved and the elected
Prime Minister/Cabinet were removed, and caretaker Prime Minister
and Cabinet were a‘ppo.inted.

15. The object and purpose of making reference to these

provisions is to highlight that the functions of the elected Government -

have remained under serious threats. At the same time, it is also
significant to point out that despite appointment of the Caretaker

Prime Minister/Cabinet, no guidelines were ever provided laying down

.

E C,?/
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the parameters to be observed by the Caretake"r Governments in the
exercise of their powers. As far as Constitution is concerned, Article 2A
envisages that State shall exercisé its powers and authority through
the chosen representatives of the people and a comprehensive
procedure, including qualifications and the disqualifications for the
persons to be elected as Membef's of Majlis-e-Shoora (Parliament) has

been prescribed. Thus, it is the chosen representatives of the people

who have to run the affairs of the State for a fixed term of five years.

Such representatives of the .p'eqple are feqﬁired to ensure good
governance, lay down policies, and ensure betterment of the general
public thrbugh legislative and executive actions. On the contrary,la
Caretaker Government as compared to an elected Government
remains in office for a very limitéd period_whoée first_ and last concern
is to ensure that fair, free, honest and just eie'ctloné are held in the
country. The concept of caretaker or interim Government, in absence
of an elected governmeﬁt is in vogue In a number of countries since
the ancient times. Inasmuch as, in the Constitution of some of the
countries, the concept of caretaker government does not specifically
find a pléce, *yet the practice of appointing caretaker government s in

vogue those countries. Such countries include India, Australia,

Canada, Bangladesh, Holland, New Zealand, UK, etc. With the passage

of time, all these countries have developed Constitutional conventions,
on the basis of which the caretaker governmenﬁs are put in place to

run the affairs of the State during the Interim period, i.e. till returning

to power of the duly elected governments having full powers and such

.

caretaker governments do not, in general, take'any major policy

decisions, including making appointments " of civil servants, ctc.,

37 7
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particularly in the manner i.t has been done b-y the Caretaker
Government that had come into existence on completion of the term of
the previous Government. ‘

16. (At this stage, reference may be made to the Constitutional
system of Australia. As per the scheme of the Australian Constitution,
t.h_e caretaker government is expected to conduct itself in accordance
with a series of conventions adm;'nistered by the departhent of- t.he
Prime Minister and Cabinét, although there is no law compeliing the
carectaker government to do so. Usually, there is no separate
appointment of a caretaker government and the outgoing government
continues t§ function as .caretaker government. During the 1975
Australian constitutional crisis, the then Germor-GeneraI appointed a
new government with the assurance that it would immediately advise
a general election, and it would operaté on a caretaker basis in the
meantime. The political system of Australia ensures that a Cabinet is
always maintained and that caretaker governments abide by the
conventions. Any flouting of the convent.ions by> a caretaker
government would immediately come to Iight,’ and could go against

them in the election campaign. In Athis regard, a8 document titled

“Guidance on Caretaker Conventions” has been administered by the

Department of the Prime Minister and Cabinet. Section 1.2 of the

Caretaker Conventions provides that a caretaker government operates

unti] the election result clearly indicates that either the incumbent

party has retained powef, or in the case where there is to be a change
of government, until the new government is appointed by the
Governor-General. The relevant clauses of the gquidelines are

reproduced hereinbelow: -
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3. SIGNIFICANT APPOINTMENTS

3.1 Governments defer making significant appointments
during the caretaker period. When considering the advice it
would give on whether an appointment qualifies as
‘significant’, the agency should consider not only the
importance of the position, but also whether the proposed
appointment would be likely to be controversial.

3.2 If deferrmg the appointment is impracticable, usually
for reasons associated with the proper functioning of an
agency, there are several options:

. the Minister could make an acting appointment
where permissible;

. the Minister could make a short term appointment
until shortly after the end of the caretaker period; or

. if those options are not practicable, the Minister

could consult the relevant Opposition spokesperson
regarding a full term appointment.”

In Canada too, “Guidelines on the Conduct of Ministers, Secretaries of
State, Exempt Staff and Public Servants during an Election” have been
issued which provide, inter alia, as under: -

GUIDELINES ON THE CONDUCT OF MINISTERS, SECRETARIES
OF STATE, EXEMPT STAFF AND PUBLIC SERVANTS
DURING AND ELECI'ION

This does not mean that government is absolutely
barred from making decisions of announcements, or
otherwise taking action, during an election. It can and
shouid do so where the matter is routine and necessary for.
the conduct of government business, or where it is urgent
and in the public interest - for example, respondmg to a
natura!l disaster. In certain cases where a major decision is
unavoidable during. a campaign (e.g., due to an
international obligation or an emergency), consultation
with the Opposition may be appropriate, particularly where
a major decision could be controversial or difficult for a
new government to reverse.

Contracts, G&Cs and Appoihtment

- Appointments should normally be deferred. The
Prime Minister’s Office must be consulted before making
any commitments concemmg appointments that cannot be
deferred.
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As far as UK is concerned, they have also issued similar guidelines in

2010. Relevant guidelines are reproduced hereinbelow: -

SECTION G .
Government Decisions

1. During an election campaign the Government retains
its responsibility to govern and Ministers remain in charge
of their Departments. Essential business must be carried
on. In particular Cabinet Committees can continue to meet
and consider correspondence If necessary, although in
practice this may not be practical. If something requires
urgent collective consideration, the Cabinct Secretariat
should be consulted.

2. However, it is customary for Ministers to observe
discretion in Initiating any new actlon of a continuing or
fong-term character. Declslons on matters of pollcy, and
other Issues such as large and/or contentious procurement
contracts, on which a new Government might be expected
to want the opportunity to take a different view from the
present Government should be postponed until after the
Election, provided that such postponement would not be
detrimental to the national interest or wasteful of public

. money.

SECTION H
| A

1. All appointments requiring approval by the Prime
Minister, other Civil Service and public appointments likely
to prove sensitive, (including those where Ministers have
delegated decisions to officials or other authorities, such as
appeointments to certain NHS boards), should effectively be
frozen until after the Election. This applies to appointments
where a candidate has already accepted a written offer.
The individual concerned should be told that the
appointment will be subject to confirmation by the new
Administration after the Election.

2. It is recognised that, should this procedure result in
the cancellation (or substantial delay) of an appointment
by the new Administration, the relevant Department could
be vulnerable to legal action by a disappointed candidate
who had already accepted a written offer. To reduce the
risk of this happening, Departments might wish to:

. recommend to their Secretary of State the
advisabllity either of delaying  key stages in the
process, or of consulting the Opposition (e.g. on a
short-list of candidates or a single name for final
selection) where an appointment Is likely to take
effect just before or after an election; '
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. issue a conditional letter of offer, making it clear that
the formal offer of the appointment will need to be
confirmed by a new Administration.

3. In cases where an appointment is due to end
between the announcement of the Election and Election
Day, and no announcement has been made concerning the
new appointment, it will normally be possible for the post
to be left vacant until incoming Ministers have been able to
take a decision either about re~appointment of the existing
appointee or the appointment of a new person. This
situation is also likely to apply to any appointments made
by Letters Patent, or otherwise requiring Royal approval,
since it would niol be appropriate to invite Her Majesty to
make a conditional appointment.

4, In the case of public and' Senior Civil Service
appointments, Departments should delay the launch of any
open competition during an election period, to give any
incoming Administration the option of deciding whether to
foliow the existing approach.

s, In those cases where an appointment is required to
be made, it is acceptable, In the case of sensitive Senior
Civil Service positions, to allow. temporary promotion or
substitution. In the case: of public appointments, the
current term may be extended to cover the Election
perlod, or as required, with the prior approval of the
Commissioner for Public Appointments. This will allow time
for new Ministers to take a declsion about longer term
appointment. In any cases of doubt, and particularly where
circumstances make it difficult to apply these temporary
arrangements, Departments should consuit the Propriety
and Ethics Team in the Cabinet Office. '

The Cabinet Manual: A guide to laws, conventions and rules on the
operation of government, 1% edition, October 2011 provides, inter alia,

as under; -

PARLIAMENT

7. Parliament has a number of functions, which include:
controlling national expenditure and taxation; making law;
scrutinising executive action; being the source from which
the Government is drawn; and debating the issues of the
day. All areas of the UK are represented in the House of
Commons, which provides a forum for 'Membersv of
Pariiament (MPs) to ‘speak and correspond on behalf of
their constituents, where they - can.- seek redress if
necessary.
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8. Parliament comprises the Sovereign in Parliament
and two Houses: the House of Commons, which is wholly
elected, and the House of Lords, which comprises the
Lords Spiritual and Temporal., Parliament has overall
control of the public purse; the Government may not levy
taxes, raise loans or spend public money unless and until it
has autherisation from Parliament. The House of Commons
claims exclusive rights and privileges over the House of
Lords in relation lo financial matters, and the powers of
the House of Lords to reject legisiation passed by the
House of Commons are limited by statute.

9. In the exercise of its legislative powers, Parliament is
sovereign. In practice, however, Parliament has chosen to
be constrained in various ways - through its Acts, and by
elements of European and other international law.

10. liamen utive acti 6
the government of the_ day Is primarily responsible to
. Parliament for its day-to-day actions, This_function is
exercised through a variety of mechanisms, such as the
| mmi rj uesti ral
and written statements, debates in_hoth Houses and the
Parliamentary Commijssioner for Administration. See
Chapter Five for more on Parliament. '
[Emphasis supplied]

11. By the Scotland Act 1998, the Government of Wales
Acts 1998 and 2006 and the Northern Ireland Act 1998,
Parllament devolved powers over areas of domestic pollcy
such as housing, heaith and education to directly elected
legislatures In Scotland, Wales and Northern Ireland.
- Parliament retains the legal power to continue to legislate
on these matters, but It does not normally do so without
the consent of these devolved legislatures. See Chapter
Eight for more on devolution. '

17, Coming to the casc in hand, it may be mentioned here that
this is not the first time that this Court is confronted with such a
situation. Earlier too, identical matters have been dealt with by the
Superior Courts of Pakistan. In the case of Khawaia - vhammad Sharif
v. Federation of Pakistan (PLD 1988 Lahore 725) wherein the Lahore
High Court held that ;:aretakef' Cabinets have to confine themselves to
take care of the day-to-day administration of the State. Relevant

portion of the judgment reads as under; -
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“26. The learned Attorney-General submitted that it is
quite correct that Caretaker Cabinets have to take care of
the day-to-day administration of the State. There may be
no bar to take policy decisions If so required by the

circumstances. He is right. Caretaker Cabinets have to

confine themselve car f th -to-da
administration of the State, They can take all decisions
requiring_attention or action, m e having far-reachin
effi like in respect of war and ce or earthquake or
floods, But they can neither forget the predominant

ition of their being_Car r nor can th ke undu
advapntage_of their position elther for themselves_or for
their pollticatl  parties,  They have to  be dmpartial Lo
everybody, including_ their rivals_or opponents in_ the

liticai fi Th ‘ann van f their official
position_of Caretaker Government_at the exnpense of other

ltical forces or at lar Neutrality, Impartiality,
detachment and devotion t ty to cari n_day-to-da
affairs of the State without keeping in_view one’s_own

interest_or of one's party are the sine qua non of a

Caretaker. Cabinet.”
[Emphasis supplied]

In the case of Reqional Commissioner of Income Tax v. Zaffar tjus‘s_ain

(PLD 1992 SC 869) Mr. Justice (R) Abdul Shakurul Salam J., in his

dissenting note held as under: -

"3. The following points are obvious and noteworthy.
Firstly, that when the leader of the Opposition became
care-taker Prime Minister, displeasure or rancour of the
Opposition was given vent to by ordering the removal of
the respondents from their service. It was rather petty.
Secondly, as far as the authority of the Care-taker Cabinet
is concerned, I had said In the case of "Muhammad Sharif
v. Federation of Pakistan" (PLD 1988 Lahore 725) in the
Lahore High Court that "Care-taker Cabinets have to
confine themselves to take care of the day to day
administration of the State. They can take all decislons
requiring attention or action, may be having far-reaching
effects, like in respect of war and peace or earthquake or
floods. But they can neither forget the predominant
position of their being Carc-taker nor can they take unduc
advantage of their position either for themselves or for
their political partics. They have to be impartial to
everybody, including their rivals or opponents in the
political fields. They cannot take advantage of their official
position of care-taker Government at the expense of other
political forces or people at large. Neutrality, impartiality,
detachment and devotion to duty to carry on day to day
affairs of the State without keeping in view one's own
interest or of one's own party are the sine qua non of a
Care-taker Cabinet. The judgment was upheld by this




