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proceedings
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Form- A

FORM OF ORDER SHEEIL, ¢ -

~Order or other procecdings with signature of judge

The implementation petition. of Mr. Zia-ur-
Rehman is submitted today by Muhammad llyas Grakzai

Advocate. It is fixed for implementation report before

Single Bench at Peshawar an | ' . Original

file be requisitioned. AAG has noted the next date.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
CHECK LIST
Zia Ur Rehman “Versus The Secretary, Higher
;, Education & others -
........... Appellant .v.eeen...RESPONdents
D A A I A 0 0 A i i i i i e e b el e R R R R
S CONTENTS YES
| NO
1. | This petition has been presented by: Muhammad llyas Orakzai Advocate Supreme Court N
2. | Whether Counsel/Appellant/Respondent/Deponent have signed the requisite documents? N
3. | Whether appeal is within time? N
4. | Whether the enactment under which the appeal is filed mentioned? N
5. | Whether the enactment under which the appeal is filed is correct? V
6. | Whether affidavit is appended? N
7. | Whether affidavit is duly attested by competent Oath Commissioner? \
8. | Whether appeal/annexures are properly paged? v
9. | Whether certificate regarding filing any earlier appeal on the subject, furnrshed’? v
10. | Whether annexures are legible? \ .
11. | Whether annexures are attested?
12. | Whether copies of annexures are readable/clear? N
13. | Whether copy of appeal is delivered to AG/DAG? N s b
14. | Whether Power of Altorney of the Counsel éngaged is attested and signed by| V
petitioner/appellant/respondents”? N
15. | Whether numbers of referred cases given are correct7 \
16. | Whether appeal contams cutting/overwriting? x
17. | Whether list of books has been provided at the end of the appeal? V
18. | Whether case relale to this court? V|
19. | Whether requisite number of spare copies attached? N
20. | Whether complete spare copy is filed in separate file cover? N g
21. | Whether addresses of parties given are complete? N ‘
22. | Whether index filed? v
23. | Whether index is correct? Vo[
24. | Whether Security and Process Fee deposited? On
25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notice along |
with copy of appeal and annexures has been sent to respondents? On
26. | Whether copies of oomments/;eply/rejomder submltted'7 On -
27. | Whether  copies  of comments/xepfy/re}omder provided to opposite party? On

It is certlfled that formalities/documentation as required in the above table have been fulfllleo

Name:- Muhammag llyas Orakzai ASC
SignatureT———Hr——— |
Dated:- 04/09/2023




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR
Grecition fefition Ho- bo9/%>
otV
CM (mplementation) No- /2023 mv%ﬁk‘g,)/ ~
‘ gy O
Service Appeal No:- 4308/2020 o M
‘ : ‘ pated
ZiaUrRehman ‘ﬁﬁewﬁs - The Secretary, Higher
h Education & others
........... Appellant | .eo.RESPONdents
B e e e O e S A A
INDEX
S# | Description of the Documents | Annex | Pages
1. | Grounds of application for implementation * -2
2. | Affidavit | | o x 3
3. | Copy of order dated 1'7/07/2023. | | 4-8
4. | Copy of application dated 15/08/2023 g
5. | Wakalat Nama -~ | 10
' Dated:- 04/09/2023 | A%ﬁf’ /2% ™
Through:- | |

t R
thammmad Ilyas Orakzai
Advocate Supreme Court




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR |
g 7( mf’lﬂ’l/l P H&VI M o @9 / l}hyber P*nd;‘tnk.h\‘;vm
EM (Implementation) Na:- /2073 - Seree e % o
' In . Diury Nu.ﬁ__ﬁ
Service Appeal No:- 4306/2070 - e 1420

’

Zia-Ur Rehman S/o Abdur Rahtm Ex-Naib QaSId Government Degree
College, Hangu, R/o Mohallah Hayatabad, Tehsil & District Hangu.
................. voveeeenee . Appellant

1. The Secretary, Higher Education, Khyber Pakhtunkhwa, Pes,haWar.‘
2. The Director, Higher Education 'Khyb'er' Pakhtunkhwa, Peshawar.

3. | The Pnncrple Government Degree College Hangu.

................................ Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

APPLICATION FOR IMPLEM}LNTA’I‘ION OF THE - ORDER/

'JUDGMENT DATED 17/07 /2023 OF THIS HONOURABLE

TRIBUNAL IN T HE ABOVE TITLE,D SERVICE APPEAL.

Respectfully Sheweth.

1. That the above titled Servzce Appeal was deczded in
]avour of the app/zcanl/appellant vzde order/]udgment
a’alea’ 1 7/()7/2023 (Copy of order dated 17/07/2023 is

attached as annexure “4”)

1
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That tth Honourable Tribunal give dzrectzon to the

respondents which is reproduced as under:-

“In \:/iew of the above, the service appeal is allowed as

prayed for with the direction to the respondent

~department to consider the dppellant as under suspension

from the date the FIR was lodged and he was arrested till

his acquittal”.

N

- That the respondent have not take any action of t_the |

Judgment of this Honourable T ribunal till date and. in
this regard the appellant/applicant also filed an

czﬁﬂicatz’on before the respondent on 15/08/2023 for

implementation of the above order dated 17/07/2023, but
in_vain. (Copy of application dated 15/08/2023 is
attached as annexure “B”).

It s, tlzerefore, most Immbly prayed that on
acceptance of this applzcatwn, the respondents may

kindly be direct to zmplemerzt the order/judgment of this

" Honourable Tribunal dated 17/07/2023.

. ' ehe
Dated:- 04/09/2023 , , Appe lant/e

rhrough:- e— ™
Muhammad Ilyas Orakzai -
Advocate' Supreme Court
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BEFORE THE KHYIER PAKHTUNKHWA SERVICES TRIBUNAL
. ' PE&HAWAR

| E‘M:(Ihplﬁe-mentatiun) No- /2023
In

Service Appeal No:- 4306/2020 |

- Zia Ur Rehman ‘ﬁﬁévsus | The Secretary, Higher‘
| Education & others
........... Appellant ...........Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢
AFFIDAVIT ‘

I Zia Ur Rehm(m S/o Abdur Rahim, Ex-Nazb Oaszd

Government Degree Colle;ge. Hangu, R/o Mohallalz Havatabad |

Tehsil & District Hangu, (The petitioner/appellant) do hereby

Sole'm:aly affirm and declare on oath that the contents of this

accompanying application for implementation are true and |

correct to the best of my knowledge and belief and nothing has

been concealed from this Honourable Court. - .

o LN sor-as0r88-1

CellNo:- 0338- 4748368
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PI‘S!IAWAR

Service Appeal No. 4306/2020

BEFORE: MRS RASHIDA BANO ...  MEMBER (J)

MISS FAREEHA PAUL MEMBER (¥)
My, Zia-ur-Rchman, Ex-Naib QdSld (BP$-03) Government ch,l ee College,’
FIANEGU. ot e (Appellant)
chsus

. The Secretary THigher-Liducation, Khyber Pakhtunkhwa Peshawar.

l
2. The Dircctor, Higher Iducation, Khyber Pakhtunkhwa, Peshawar.
3

. The Principal, Government Degree College, Hangu. ......... (Respondents)

Mr. Noor Muhammad Khattak A
Advocate : e - For appellant

M. {azal Shah Mohmand, - For respondents
Addl. Advocate General '

* Date of InSHIUtion. ..vveeeeeeeeeennn, 13.05.2020
Pate of Hearing........ooocoeeiinne. - 17.07.2023

Date o DCCISION. oo 17.07.2023 . [

JUDGEMENT

PfA.REEl-iA PAUL, MEMBER (E): The scrvicc.appcal in hand has

been instituted under Su,uon 4 of the K 1ybu l’dkhlunkth Service Tribunal

Act, 1974 dgamst 1hc ordm ddtcd 20 08. 2018 whereby major penalty of

removal [rom service was 1mposcd on thci appellant and agamsl no action

;

taken on the departmental appeal ol appcllant w;thin t}hc statutory period of
nincty Adays.. It has been prayed that on alcceptanclel of the _aﬁpcai, thc:
i-mpugnc'cl .ordcr dated 20.08.2018 might be set aside and the appellant i‘)c:
reinstaied into service with -.e:all back imncﬂts alongwith any other remedy

-

which this Tribunal deemed fit and appropriate.




o

2. Brief facts of the case, as given in the memorand'umbf appeal, are that
the appellant was initially appointed as Naib Qasid (BPS-03) in- the
respondent department vide order dated }.5.};2.2’0'17. Duriﬁg sel‘vif_:e of the
appellant an FIR No. 648 u/s 380 dated 08.07.2018 in P.§ City Hangu was
lodged against unknown person.  later on, appellant and two " other
employces of the college were lalsely implicaled in thc aforcmentioned FIR.
On the basis of the said FIR, the - respondent department removed the -
appellant [rom service vide impugned. order dated 20.08.-2_018 witjhout
fullitling the legal formalitics and without waiting for the decisién of _thc
lcarned trial court. Later on, the appellant was acquitted inv the criminal casc

by the learned Additional Sessions Judge-1, Hangu vide judgmcnt-datcd

27.11.2019. After acquitial in the criminal casc, he filed departmental appeal

on 24.12.2019 before the appellate authority but no reply was rccciy(:d till

{ifing of the instant appeal on 13.05.2020.

-~

3. Respondents were put on noticc who submitted written replies/

- comments on the appeal. We heard the learned counsel for the appeliant as

well as the learned Additional Advocaic General for the respondents and

perused the case file with connceted documents in detail.

4. f.earncd counsel for the appellant, after Iprcscnting the caslc ‘in detail,
argued  that rio charge sheet and statement of allcgatioﬁs were écrvcd_up(m-
the appellant before passing the ifnpugncd order dated 20.08.2018. 'He
further argued that neither show cause notice was servcd upon the appellant

nor chance of personal hearing/defence was afforded to him and that the




complainant was not cross- examined by him. He requested that the appeal

“might be accepted.
J

5. lLearned Additional Advocate (}cncral; while rebutting the arguments
of .icarncd, counscl for'the ab‘pel-lant, argued that on 07.07.2018, the appellant
alongwith his m-fo l’ripnds committed thelt from -Computer Lab. of the
collc_ﬁgc. /\.ccording to him, the appellant and his co-accused wc-:_ri; identified
through CCTV footage and all the three were arrested by the police ar;d
respondent No. 3 constituted a commitice on 09.07.2018 to conduct \fact“
Iinding/; inquiry. On the recommendation of the said inquir);, vide office order
dated 17.07.2018, inquiry committce was constituted to condﬁct_ﬁ__)rmal

inquiry into the matter. Cha'rgc sheet was served upon the appc!l.an-t' and
opportunity of personal hc-aring was alTorded to him .whcrcin he confessed
his guill. Therealier, show cause notice was served upon him on 02.0_8.20] 8
andl alier fullillment of all the chal formalitics, he was removed from

service vide ordcr_datcd 20.08.2018. The -learhed AAG funhcr arguéd that

the appellant was convicted by the learned trial court vide judghmc_nl dated
18.09.2019 but later on acquiticd by appellate court vide judgment datcd
27.11.2019. 1le Turther argued that no departmental appeal was available in
ofticial record. llc:'l‘cq'ucstcd that the app_ca.l-might be dismisse__d.

6. From the arguments and record presented before us, it appears that the
'appqllzmt, wh?@ scrving as Naib Qasi_d in (;]t)vct‘nmcﬁl. Dn;grw College,

Hangu was implicated in FIR u/s 380 PPC. As stated by the learned counsel

for the appellant, no charge sheet and statement of allegations were scrved

=

upon the appellant while he was ,hiigd the bar and that he was not allorded
_ TED '




an}' opportunity (o defend his case or cross examine any witness and hence
any inguiry ccmducléd by the respondent department waé against the Jaw dand
tules. 'lfhc rospo:_ldc;n-ts on tl;c other hand, have attached .lwo incjuiry reports,
one is a preliminary inQui_;'y and the other is a formal inquiry. Perusal of the
inquiry report shows, that the‘statement of the appellant was recorded in
writing. e was inquired in the form of a questionnaire to which he
responded i writing, and both the documents have been attested by the
Incharge Judicial lockup, langu. It has further been noted that the Inqui'ry
4 ’ ) .
Committee stales in its report that they cross examined ‘the appellant in the
light of his Stél’mm:nt but the report is silent on an ex_tremely.imporiam
aspeet of cross examination of witnesscs by the appellanf. The deparlfnéntal'-
inquiry report only identifies the appellant in the CC’I’V recording. There is
no cvidence of theft being commitied by him. The judgment of jearned
Additional Scssions Judge-11, llangu was also perused simultancously to
ascertain the. facts. 1L was. (jound in that judgment that the case ol the

prosccution was cnlircly based on .circumstantial cvidence; neither the

appellant was charged in the initial report nor the occurrence was witnessed

by anyone. Statement of the appellant taken in the custody of police has not
been aceepted by the leamed AS). As the prosceution could not prove its

e

case, the appellant was acquitted vide judgment dated 27.11 .20!49‘.

7. It is a well seuded principle that “every acquittal is honotirable™ and
when an accused official is acquitted from a criminal charge afier trial by the
competent court of law, he cannot be ousted from his service. When the

charge could not be pt'oy\egaii@gl..cﬁigtsz't of law, there was no reason W pass

) | .
d W |




any adverse order of punishment for-the appellant” by' the departmental

. \
authority. '

8. In view of above, the:service appeal is allowed as prayed for with the
dircctions to the respondent department (o consider the appellant as under-
suspension {rom the date the FIR was lodged and he was arrested till his

acquittal. Costs shall follow the cvent. Consign. . .

9. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal on this 17" day of July, 2023.

(FARE L © (RASHIDA BANO)
Member ([) T B Member (J)

*{ u’l(’ Suh/um P

'Date of Presentation of A-~lication . 124 ? /‘)/),«,,.

Number of W/j :

Cepying Fee ' e -,

Urgent a 5)/7/)/ /—\‘ ' o

Toml /o } / —— I
2 / o

Narie 0F COATIZEE vomrr sme commeen e , /.._... e

Date of Compleciion ooy I/”? 77/3 X

Date of Detivery of Copy ' f 2
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Attested & Accepted

‘/;.?ﬁ: = B

Muhammad llyas Orakzai

Py e

Advocate Supreme Court of Pakistan
SC Enroliment No:- 5801

BC No:- 10;3471 '

CNIC 14101-0798923-7

Cell 0333-9191892



