14"y, 2023 L
e . Distriét Attorney for the ‘resppndents“pfesent;

2. The Worthy Chairman is on leave, therefore, case is adjourned . -

" to 15.11.2023 for arguments before D.B. P.P given to the parties.

(Fareeh L
Member (E)

*Mutazem Shah*

e =t ¢ e i —

~Junior to counsel for the appellant and Mr. Muhammad Jah, = -



' 21.03.2023 Junior to counsel florr the appellant present. @ :

Fazal Shah Mohmand, learned A‘d‘ditioﬁal :Advdcat:‘e

General alongwith Mr. Riaz? Superintendent for the respondents -

present. I

L : : .
Former made a request for adjournment as senior counsel

for the éppellant is busy before Hon’ble Peshawar High Court,-

@@AN&ED Peshawar. Adjourned. To come up for argumeﬁté on
Peshawéﬁ

05.06.2023 bgfore D.B. Partha Peshi given to the parties. | |

(Muhamm d/Akbar Khan)

(Rozina Rehman)
Member (E) | Member (J)

|

1

05.06.2023 Appellant alongwith his counsel .present. Mr. Muhammad
Riaz, Superintendent alongw%th Mr. Asif Masood Ali Shah,
Deputy District Attorney for the respondents present.

Learned counsel for the appellant requested for adjournmenf

)] |
. %'ﬁ(}? on the ground that he has not made preparation for arguments.
43 :.-z
S ‘&%\ Adjourned. To come up for ar{guments on 14.07.2023 before the
- 9) D.B. Parcha Peshi given to the parties.

.*Naeem Amin . (F areelﬁ)@ﬁ* ' | , (S al ah-Ud-Di n)

Member (E) ' Member (J)



*.
Appellant alongwith his counsel preseﬁt. Mr. Naheed Gul,
Assistant alongwith Mr. Muhammad Jan, District Attorney for the
respondents present.
Arguments could not be heard due to paucity of time.

Adjourned. Tq come up for arguments on 09.01.2023 before the D.B.

/

* 4
N

(Mian Muhammad) (Salah-Ud-Din) .
Member (E) - Member (J)

Counsel for the appellant present. Mr. Muhammad Adee!

8 P ‘5”?‘3; &
YSCANNED, - .
S TicPg Butt, Addl. Advocate General alongwith Riaz Khan, Superintendent
Pt NN N0 v G
s Peshawag
a3

e eratyTe fo for the respondents present.

ST

Gl gl
Jt;;s'?.i’f;;‘-,‘f
SR Learned Member Executive (Miss Fareeha Paul) left the
28 court at 12.00 Noon in order to attend a meeting in the Law
vt Department, Government of Khyber Pakhtunkhwa, therefore, this
F=R case is adjourned to 21.03.2023 for arguments before the D.B.
it i
& ;
% 3 &
s g (ROZINA.REHMAN)!” ., *
P Member (J) « "
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{.21.02.2022 _ o ‘Due to retirement of the Worthy C'hair_man, the
o Tribunal is defunct, therefore, case is édjou-med to

31.05.2022 for the same as before.

31.05.2022 Counsel for the appellant present.

Naseer Ud Din Shah learned - Assistant Advocate
General for respondents present. '

Former submitted rejoinder with. a request for
adjournment. ' Adjourned.  To come up for arguments on
08.08.2022 before D.B. |

»

N 1' (Fareeha Paul) (Rozina Rehman)
Member(E) . . Member (J)

g g Due o The Public 'h% éjﬁ
coage S agjourned £o 22-)[- 22~




207200 Learned Addl, A.G be reminded about th_e'omi_s‘sion o

“and for. submission o'f,rep'ly/comments within‘extended . -

&

. time of 10 days;

.10.2021 - Appellant in: person present. Mr. Naheed Gul, Assrstant:
. ‘alongwwh Mr. . Kablrullah Khattak, - Additional Advocate General-

N

for the respondents present. .
" Reply/comments . on behalf of respondents - subm|tted"

' WhICh is placed on file and copy of the same is handed over to,,
. Aappellant who sought adJournment on the ground that h|s
""counse! is not avallable today. AdJoumed To come up for'.;
rejoinder, if ar}}', as weII as arguments on 14.01.2022 before the

Stipulated period passed reply not submitted.

D.B.
~* (MIAN MUHAMMAD) (SALAH-UD-DIN) -
MEMBER (E) =~ MEMBER (J)
14.01.2022 - Nemo for the appelflant. Mr. Muhammad Rasheed,

DDA aléngwith Nahid Khan, Assistant for the respondents -
present. -
Due to Non-availability of learned counsel for th.

- appellant arguments could not be heard. To come up for
arguments on 21.02.2022 before the D.B.

\ﬂM

- (Atig-Ur-Rehman Wazir)
Member (E)




o

o . : LA\
24.02.2021 The learned Member Judicial Mr. Muhammad Jamal Khan is
' under transfer, therefore, the case is adjourned. To come up for

the same before S.B on 10.06.2021.

Reader

10.06.2021 ~ Counsel for the appellant present. Preliminary

arguments‘ heard.

Points raised need consideration. The appeal is
admitted to regular hearlng Let the respondent filed the
reply/comments the - questlon of bar of limitation will be
taken up during course of regular hearing keeping in view
the g‘rounds of appeal and reply of respondents. The
a'ppellant |s directed to deposit security and process fee
within 10‘ days. Thereafter, notices be issued to the
respondents for submission of written reply/comments_ in

-_ ~office within 10 days after receipt of notices, positively. If

the written reply/comments are not submitted within the

Appeliant Deposited
Sacurity & Process teg » .. stipulated time, the office shall submit the file with a report

- .-

of non-compliance.” File to come up for arguments on

26.10.2021 before the D.B..

airman
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. Form- A
FORM OF ORDER SHEET-

Court of

: -;*, Case No.- \&l’( 1’13 /2020 3\ o)

S.No. Date of order Order or other proceedings with signature of judge.
proceedings ' : '
1 2 . ' 3
1- 20/10/2020 The appeal of Mr. Muhammad Jeh_an resubmitted today by Mr.
Babar Khan Yousafzai Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for proper orderlplease.
ﬁ_&/\.&&/’
REGISTRAR -
2. This case is entrusted to S. Bench for preliminary hearing to be put
up there on 30| i l@w . -
30.11.2020 Learned counsel for appellant is present. ‘He requests

for adjournment that he has not prepared the brief of the

instant appeal. Adjournment granted. File to co up_for

preliminary hearing on 24.02.2021 before S.B. %




The present appeal was returned to the counsel for the appellant for completion
and resubmission within 15 days. Today i.e. on 06.10.2020 he has resubnrllitted the same
without removing the objection which is returned again to the counsel fqr the appellant
for removing the following deficiencies and resubmit the same within 15 days.

1- Copy of promotion order in respect of appellant mentioned in the memo of
appeal (Annexure-B) is not attached with the appeal.

2- Page no. 13 and 14 of the appeal are illegible which may be replaced by
legible/better one,

3- Affidavit may be got attested by the Oath Commlssnoner

4-  Numbers given to paragraphs are incorrect.

No. 2858 s, ' |
p1e2//? j2020 | |

réistrar oLV
Service Tribunal -
Khyber Pakhtunkhwa
" Peshawar.
Mr. Babar Khn Yousafzai Adv. : ‘ . :

f/?; ﬂé/@(/l/&h; /&meMJ hence/ /gf/jgj-«nﬁﬁ‘uf/(,

Bbout éhen o1
. )

29—




, The joint appeal of M/S Said Rasool, Muhammad Jehan and Muhammad Ayaz received today i.e. on

20.08.2020 is in cdmplete on the following score which is returned to the counsel for the appellants for

_completion and resubmission within 15 days.

1- Annexures of the appeal may be fiagged : _

2- Annexure-A, page 21 & 22 of the appeal are illegible which may be replaced by

_ legible/better one. -

3- Sub-rule- 2 of rule-3 of the appeal rules 1986 requires that every affected civil servant shall
prefer the appeal separately. Therefore, the appeal of the above named appellants may be
filed separately/individually. : »

4- Three copies/sets of the appeal along with annexures i.e. compiete inall respect for Tribunal
and one for each respondent in each appeal may also be submitted. :

. No. &S ' 69 /S..T :

s

Dt.©, oY /2020

N
REGISTRAR .

SERVICE TRIBUNAL -
KHYBER PAKHTUNKHWA
PESHAWAR.
- Mr. Babar Khan Yousafzai Adv. Pesh. '

@ (}GVV "’W\:\g AV‘.Mnf‘W 2ot anded -
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Through:

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR ' ‘ . .
Service Appeal No 2020
MUREMMAd JENAN. .. ..o, Appellant
VERSUS -
Govt. of Khyber Pakhtunkhwa and others.................... ...Respondents
INDE X
SNO | DESCRIPTION OF DOCUMENTS ANNEX | PAGES |
1. Grounds of Appeal alongwith Affidavit - 1-5
2. Copy of notification dated 30.05.2010 ~A _ £
3. Copy of appeal . B 7-8
4, Copies of judgment dated 22.11.2012. c g4-12
5. Copy of order dated 29.01.2013 D ,23
6. Copy of order dated 11.01.2018 E | j4lre
7. Copy of seniority list . F 21-2€
8. Copy of order dated 12.06.2019 G 2622 |
9. Copies of representation and order dated H&I -
28.07.2020 S 2903
1 10. Copies of relevant portions of Rules J&K {33-34
11. Vakaiatnama.

Appeliant

(BABAR KHAN YOUSAFZAI)

Advocate, Peshawar
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

in Re:

PESHAWAR.

Uy

Service Appeal No __ 2020

Muhammad Jehan Ex Deputy Secretary Staff Training Institute,

3t

Establishment Department, Peshawar..............cocovenne ...Appellant

e

Government of Khyber Pakhtunkhwa, through Chief Secretary, Civil

- Secretariat, Peshawar.

.
By L("'

(3

Government of Khyber Pakhtunkhwa, Admirristration Department,
Civil Secretariat Peshawar

Secretary to Government of Khyber Pakhtunkhwa, Finance
Department, Civil Secretanat Peshawar

Secretary to-Government of Khyber Pakhtunkhwa, -Establishmerit

Department, Civil Secretariat, Feshawar...................... Respondents

APPEAL UNDER bECTION 4 OF THE SERVICE TRIBUNAL
ACT, 1974 READ WITH KHYBER PAKHTUNKHWA
GOVERNMENT 'SERVANTS - (EFFICIENCY & DISCIPLINE)
RULES, 1973 AND KHYBER PAKHTUNKHWA CIVIL SERVANT
(APPOINTMENT, PROMOTION AND TRANSFER) RULES 1989
AND PROVINGIAL MANAGEMENT SERVICE RULES 2007
AGAINST THE ORDER DATED 28.07.2020 WHEREBY THE
REPRESENTATION FOR GRANT OF REGULAR PROMOTION
SENIORITY W.E.F 25 JAN 2010 FILED BY THE APPELLANT.
WAS REJECTED BY THE RESPONDENTS.

Resperétfullr/ Sheweth:

1.

That the appellant is civil servant (PMS) promoted to different
scales, now currently retired as Deputy Secretary Staff Trarnmg
Institute, Establrshment Department Peshawar “on dated
19.03.2019." (Copy “of the notlflcatlon dated 30.05. 2011 is

attached as annexure “A )



PR
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That the appellant had rendered Services more than ﬁ\(e years
as private Secretaries (BPS-16) before his promotion to BPS-
17 this fact can be further narrated from promotion order dated
11.01.2005 via notification No.SOE-IV(E & AD‘) 1-7/2004.

That against the illegality carried out by the respondents, the
appellant filed a jomt appeal on 13.06. 2011 where seeking
regular promotion w.e.f 25/01/2010 but no action what so ever
has been taken in this regard. (Copy of appeal dated
13.06.2011 is attached as annexure “B"). .

That the appellant with otheré colleégues had approacﬁed the
honourable Peshawar High Court Peshawar vide W.P
No.2727-P/2012 whlch was disposed off with certain d:rectlon
vide judgment dated 22 11 .2012. (Copy of the Judgment dated
22.11.2012is attached as annexure “C”"). '

That the respondents had turned down the ‘then
representation via order dated 29.01.2013 against the rules.

(Copy of the order is attached as annexure"‘D”). :

That other‘ colleagués had also approach to this honourable
Tribunal service appeals which were accepted and regular
pfomoti_on was granted to them w.e.f 25.03.2010. (Copy of the
order dated ‘1 1.01.2018 is attached.as annexure “E”).

That the colleé'gues of the appellant who a.pprdached to this
honourable Tribunal were junior td him as per.séniority list
dated 31.12.2015_. (Copy of seniority list is attached as
annexure “F”). 4 | |

T:ha{ on the ground -of disc'rirvnination' the'a‘ppéﬂant and his
colleagues approach to the honourablé Peshawar High Court,
Peshawar through W.P No,,1374-P/2019 but the same was
turn down with ;directions‘ to approach the prbper forum.(Copy
of the order dated 12.06.2019 is attached és.annexure “‘G"). |



10.

That the observation‘held by the august Peshawar High Court,
Peshawar the appellant and his colleagues submitted a joint
representation before the competent authority but the same
was also turned down via impugned ordér dated 28.07.2020.

(Copies of the representation and impugned order dated

28.07.2020 are attached as annexure H & | respectively).

That the appellants have no other adequate remedy available
to them but to approach this honourable Tribunat in the instant

service appeal on the following grounds inter alia:

GROUNDS.

A

That the impugned order dated 28.07.2020 is illegal, without
jurisdiction, without lawful authority and liable to trucked down.

That all the proceedings conducted by the competent authority
against the -appellant are unlawful and against the express
provision of Khyber Pakhtunkhwa Govt. Servant (E&D) Rules,

- 1973, hence, are liable to be set aside.

That the respondents have violated the jKHyber Pakhtunkhwa

Civil Servants (Appointment, promotion ‘and’ transfer) Rules

1989 and Provincial Management Service - Rules . 2007 by
appointing. the'nj‘:or‘_\ Acting Charge basis instead of regular
promotion. (Copies . of relevant portions of the Rules are

attached as annexure J & K respectively).

That for the acting charge based promotion the appellants had

also under gone the mandatory training but désvpifé thét'

regular promotidn_was not gran_téd from the relevant dated.

| That it is settled by the honourable ,Apek Court dicta that once

the Superior COL:lrtS enunciates a principie of law, the benefits ‘

of the same may be extended to all those similarly placed,

albeit they had not come to the conclusion granting such relief. .

All the other colleagues being junior to the appellants were

held promoted but the benefits were not extended to them.



That the officers namely Fazal Hussain, Syed Masood Shah,
Habibullah Afrif, Naeem Akhtar and Niaz Muhammad are

™

- appearing at Serial No.221, 233, 306 and 307 while the.

appellants are at Serial No.212, 218 and 228 of the seniority

list already attached as annexure .

That it is the fundamental right of the éppellants that they should be
granted regular promotion with effect from 25.01.2010 if they have
no adverse remarks in their service records but the same has been

denied to the petitioners by violating the same rights.

-H i That the appellants for the redressal of their grievances have gone

“from pillar to post but the respondents' are reluctant to provide them
any relief in respect of their regular promotion w.e.f 25.01.2010.

{*.  That the appellant seeks permission of this Hon’ble Tribunal to

faise/agitate other grounds at the time of hearing not
specifically taken in the instant Appeal. ’

It is therefore, humbly prayed that on acceptance of this
Service Appeal, the impugned order dated 28.07.2020 may kindly be set

aside and the appellants be granted regular promotion with effect from
25.01.2010 with all back benefits.

Any other relief which this Hon’ble Tribunal deems fit under
the c,ircumstance of the case may also graciously be passed in
favour of the appellant. | '

Through:

1
(BABAR KH%USAFZN)

Advocate, Peshawar.

Dated: - 20.08.2020
Cerfificate:

That earlier the appellant has filed a jojht Service appeal before this
Honorable Tribunal with other colleagues on 20.08.2020 which was

returned with directions to file separately/individually.
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N : BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
3 In Re: X
Service Appeal No 2020
Muhammad JEehan. .................cccooooveerriirerenn. S Appellant
VERSUS
Govt. of Khyber Pakhtu.nkhwa and others........ e Respondents
AFFIDAVIT |

I, Muhammad Jehan Ex Deputy Secretary Staff Training Institute, |
Establishment Department, Peshawar, do hereby solemnly affirm and
declare on Oath that all the contents of the accompanied Appeal are true

and correct to the best of my knowledge and nothing has been concealed

~or withheld from this Honourable Court.
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NOTIFICATION

NG.SOE.IED)3(45)2071-

-

GOVERNMENT OF KHYE]
L\;’IABUSHMENT b3 DL e

Dated ¥y oin

. Consequent  upon

nn

BRI

Cihe

6

TTUNKHWA
PAENT

svar the May, 30,2455 %

recommendations of b

- . o X . A
Provincial Selection Board, the competent authority is pleased lo order the promotion of \

the following Private SecrLtarv/Gecnon Officer(OPS)/ PMS  BS-17(acting chargc-!), 10

Provincial Management Service (BS-17), on Iegulal basis wilh imnicdiate erocl -

Name of Officer

. Muhammad Igbal Awan

*. Dilawar Shah

. Rahim Badshah

- Jamroz Khan

. Muhammad Jehan

S.#
1 | Mr
2 NI‘I
3 [ Mr
Mz
: // B Mr

. Sher Akbar

r, Wamiq

;, Sved Wali Khan

ir. Munir jan -

=
'
=Y
3

A=OND | OO O (U0
3

ML Baghir

PPN
¥han

oL

‘TRules, 1989,

L 11 | Mr, Zar Gul Khan
2 Cn promotion the above oificers will be on probet o fora period of une vesr
r‘ﬂ in terms of Section-6(2) ¢f Khyber Pakhtunkhwa Civil Servants At 1973, read with Ruice-
4 y '!:“."" 7 . K . - .
) /(ff-’\\ 15(1) of Khyber- Pakhtunkhwa Civil Servants (Appointment. Promotion and Transier)

Resultantly the following postings/transfers ere ardered wilh bmumeriiai

3.
effect:-
S.# | Name of Officer From R -
— i —_— - e,
1 1 Mr. Muhammad Section Officer (OP 1 Rewtned on the same pw
igbal Awan PHE Depit: i B
' 2 | Mr. Dilawar Shah Section Officer, CM Secit:  * welained on th.(-;‘_gn_zjle_ posi
| 3 | Mr. Rahim Badshah | Section Officer, C&W - Retaited on the same post
| Depik: :
4 | Mr. Jamroz Khan Section Cfficer, I’m(mw L kotaied on the sarme post
Deptt: ' '

5 Mr. Muhammad
Tehan

Section Officer,
Gavernot's Sectt:

P, .

el on tha ':d'na o

b Mr. Sher Akbar

Section Officer, Higher
Fducation Deptt:

Ticelained on tho same. past .o

ke
Al

AN L

7}

fmel A

~



B

f=)}

. : - ) : v i g o ‘ I P
[ 7 M Wamig Sochon Offic er, &"Io;h | detained on the same oSt P c v
' Deptt e L

8 | Mr. Syed Wali Khan | Section Officer, Mmemf ;' Kuained on the same posi P
| ’ A - Dev. Deptt: N L -

9 | Mr.MunivJan © | FATA Dev. Aucthorily | bu.llun OlTicer(HR).E&AD ’ '

T L . e T cohe menlization of

. o . . . ; }L._.”':A,-I\' 1)
10 | Mr. M.Bashir Khan. 'Sechon Ofm er, P&D -] Kewnned on the same posi-
, Deptt: .

11 | Mr. Zar Gul Khan Section Officer, Finance Ke wned on the same post |

S S Deptt . ... | e
CHIE SECRETARY

‘ C o KIIYBER PAKUITUNKITWA

ENDST: NO. & DATE LVEN ' A N
A copy is forwarded to:- L : ' S
. Secretary to Governor, Khyber Pakhtunkhwa.
2, Principal Secretary to Chief Minister, Khyber Pakhtunkhwa. ! o :
3. All Administrative Secretaries to GovL. of Khyber Pakhiunkhwa. -
4, Secxetary (Admn: & Coord), FAT Sccretarial. - '
5 Secretary, FATA Development Authority, Peshawar., : ' 1
. Accountant General, Khyber Pakhtunkhwa. SRR
7. Accountant General (PR), Sub- Officer, Peshawar. ' A @
8. SO(Secret)/SO(E- -IV)/SO(Admn)/ EQ/ Librarian, Fé&A Department. \ o
@ - PSto Chief Secretary, ;(hyber Pakhtunkhwa. T \f o
iL'I: 5 to Se Cielury xdnnJmu'I'h( et -
11 PAs to AS(E)/ DS(E) Estab Deptt .
12. - Officers concerned. o
13. . Office order file, - : '
14, Personal file of the officers concernad. - % X ’
(FARYAL I\A/IM
SECTION OFEICER(E-1T)
TIHSAN AFRIDI™ )
’




Ll ! " nate . N .l Y .- l - .'.' .il--_ -../),;, :
The Hon'bie Chief Minister, ' ' - . %
ihyber Pakhtunknhwa. Peshawar: /@‘ \"f" j \:&'\)\\'

. »"1“ \J'u
Subject: JQPPOIF\,TMFNT ON ACTING CHARC E BASX&[A \i"ﬂ- DAT ‘M’%ﬂﬁ?‘ T
: PROMOTION ‘

Dear Sir, ' ' J T
- With due l"‘gqrd tis brought to your find notice that we the 28 Nos.:

Section Officers were promoted as PMS (BPS-17) Ofﬁcers and posted as Sectiorli
Officers on Acting Charge basis vide Notrﬂcatlon No SOE-II(EE)3(4E;)2()1G dated:: -,
January 25, 2010 (Annexul -1). “"he Provincial Selectxon Board |n its mieeting l‘i_‘e!d

on May 20, ?011 ccrnsrder Ten (10} Nos Sectron Oﬁ“ cer on regular basis out of 28 -

against the avarlable vacancies vide: Notr’r‘ catron No SOE II(ED 3(45)2.0’11 darféd[

May 30, 2011. (Annexure-¥I).

Sir, it!is stated that 174- ?MS:‘Offiéé'rs"EiS-l? ‘have been appointed | -
through Public Serurce Commission agamst the quota of initial recruitmert: vide !""".}_-
Notification No. SOE -II(ED)3(81)/2010 dated May OS !2010 (Am‘wxum Hl)and o

posted in the provrnce against the vacant posts The orr icers so- appornted through.;_: i

Pubiic Service Comm:ssron will be rclnked/senlor to 'chose pr omoted oh'regulahbéz’;is R

| L

vide Notrr“ cation No SOE. II("D,;3(45)?011 dated May .»0 2011 desgite the ’ract

“that they were appbmted in BS- 1r earher to"

M on actlng charg‘e'ba'si:% vide: ¥ ¢

Notification No. SOE II(ED)3(45)?01’) dated January 5 ;12010

It may 'furthér be submitted upréme;Couﬁ of-Pal{i'st'an'-in;_-_a:i-'|f‘_'.'!_ s

Civil petition No. 820 P of 2004 dated” Marc 10 2U 1 (Anriznrurea-l‘r'l:):'tWhi!e"-""

accepting the view pomts of the Peiitioner. has orclered his’resto 1n§'aﬁr‘.1£t‘-~éeriiorii«j‘

over those who were appointed aqamst -the"-mrtiai“recrﬂitment‘quo‘ia VI. Abjul'.f-i_“
Wahab Petitioner V/S Governmert of Kriyber: Pakhtunkhwa througF Chief Sétrétir‘v. =
“for antedationof hrs promotion from August 09 1993 the date fro"n which" he Wa<f:’ o

promoted as Section Dfﬁcer on sLop gap arrangement m;tead of the date in -whrch_'f

I
he has promoted on regular basis.

' . ‘ o .!‘..; -..n’—- "o :
,f/ 14 :

M 7/(
v, W/ 2




~ase may Kindly be consicgered sy Jaxhetu.al!y and cons;der our promotion fron the -

date we were u'pponueu on acting charge ba51s w:ie NOtlflCﬁtlon Ne.

In lighi

T1(ED)3(45)2010 datep January 25; 2010

b
i
1.
i

With profound regard. .

“S5CE- -

of the Judamant referred to abovey it 1s requested that cur i

1 5
i
g Yours faithfully. e
' | i
- S/No. piame Desngnai:ucm ‘ Signature

Mi. Dilawar Shah

Sectlon Ofﬁcer T

Mr. Rahim Badshah

. ~‘Sect|on Officer

/

Mr. Jamroz Khan

s Sectlon Offlcer o
b4, Muhammad Jehan " | Sectlon Officer \
5. -

Mr. Sher Akbar

Mr. wamiq

‘ Sect:on Ofﬁcer S

~d

oI Mr. Said Wali Khan

: Sectlon O' flcer

o2

Mr. Munir Jan.

1
{

.Sectaon Ofﬁ cei'-,:.. s

Mr. Bashir Khan

— .Sectzo " : Officer- T

—
<o

Mr. Zar Gul Khan

e

L I X




WPNo 5/7171’11 /72012 | ‘

rd

Muhammad Ayaz Toru Section Officer,
Finance Department, Govt. of IKP.K,
Civil Secretariat, Peshawar.

Jamrez Khan Section Officer,
Finance Department, Govt. of KPK,,
Civil Secretariat, Peshawar

Muhammad Jehan SecTion Officer,

.Governor Secretariat, Govt. of KPK.,

Governor Secretariat, Peshawar.
Sher Akbar Section Officer,
Home & Tribal Affairs Depar‘rmem Govf of KP. K

Civil Secr‘efar‘raf Peshawar.

Wapnig Section Officer,

- Science & Technology & Information Technology

Department Govt. of KP.K,,

Civil Secretariat, Peshawar. - -

Munir Jan Section Officer, -
E&AD Department Govt. of KPK.,
Civil Secretariaf, Peshawar.

Bashir Khan Section Officer,
P&D Department, Govt. of KP.K.,
Civil Secretariat, Peshawar.

Zar Gul Khan Section Officer,
Finance Department Govt. of KP.K,
Civil Secretariat, Peshawar,

| A

: M . ‘.“’;"‘v) . , ) I’»Lz"l”




A

9. - Syed Rasool Se,cT‘idn Officer, ‘
Home & Tribal Affairs Department Govt. of KP.K,
Civil Secretariat, Peshawar. '

10. Aurangzeb Awan Section Officer,
" Health Department Gov.. of KP.K.,
Civil Secretariat, pPeshawar.

11, Wazir Muhammad Afghar
section Qfficer,
_ Finance Department Govt. of KP.K.,
Givil Secretariat, Peshawar. '
12.  Shabir Ahmad :
section Officer Higher Education Deparfrr\em‘,
Govt. of KPK,
Civil Secretariat, Peshawar.

13, Knurshid Ali Khan Section Officer, - ,
Elementary & Secondary Education Department, Gov’
of KP.K, Civil Secrefariaf, pPeshawar.

) 14 Fazal Nabi section Officer.
! s Inter Provincial Coordination Departmen’r,
Govt. of KP.K., ‘ ' '

Civil Secretariat, Peshawar.

15. Muhammad Saeed Section Officer,
.  coctal Welfare Department Govt. of KP.K.,
. Civil Secre’mridt, Peshawar.

y oo _16.' Rahim Badshah Section Officer, -
' C& W Department Govt. of KPK.,

Civil Secretariat, Peshawar.

\ 17 Zarimullah Section Officer, ' .
Inter Provincial Coordination Department,
Govt. of KPK., = -

R . ' : -~ Civil Secretariaf, Peshawar.
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Akbar Khan Section Officer,
Relations Deparfmem’ Govt. of KPK., Civil gecretarial,
Peshawar ' '
| petitioners
Versus

Govt. of KPK., through Chief Secretary. Civil .

Secretarial, peshawar ' Do -

Secretary T0 Govt. of K.P K., Finonce Deparfmen‘r, Civii

secretarial, Peshawar.

3. Secretary és’rabhshmem/Pegul
Civil Secretariaf, Peshawar -
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BETTER COPY

PESHAWAR HIGH COURT, PESHAWAR

“FORM ‘A’
FORM OF ORDER SHEET

Date of order

Order or other proceeding with the order of Judge

22.11.2012

W.P.No0.2707-P of 2012
Present: Ghulam Nabi, advocate for petitioners.

DOST MUHAMMAD KHAN, C.J.-- Contends that similarly

| placed persons were granted relief by the Services Tribunal |-

and the decision of the same was upheld by‘the apex court-|.

granting certain benefits to those employees placed similar to
the pefifioners, therefore, on the streﬁgth of dicta laid down
by the apex court in the case of Hameed Akhtar Niazi Vs. The
Government (1996 SCMR 1185) where it was held thca‘t' once
the ,Supreme_“Cour’r or the High Court enunciated a principle of
law, then benefit of the same must be extended to all those
similarly blaced albeit they had not come to the court for
seeking such relief. o '

2. Accordingly, this petition is sent to the Departmental

Appellate Authority. to be treated a Departmental Appedl '

and decision be made keeping in view the dicta laid down by
the apex court. The needful be done within two months.

Petition disposed of.

Sd/- Dost Muhammad Khan

Sd/- Waqar Ahmad
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ESTARL l‘nllMl NT DEFARTMEN T

‘ , Poay GOVERNMENT OF KHYBE ummnursxuwn

TNOSQE-IED) A(#55)/ 2008
Dated I'oshaw.\r the January, 29 2013

A Me Mubammind Ayaz Soro, Section Ol e, liasee Deptt.
2 A Jamras K, Secon Obtcer, Fananee Pept]
3 M1 Mubamnasd Jelian, Secon Oter, 11& FAS Deptl
1. M Sher Abbar, Section alfner, TI&TAS Deplt
5 Mr Wantigq Seclion Ofhven, S1&E Diepid
) Mo NMunir Jon, Assistant Manager (Procuremenl& lnvcntory) FATA
Dev.  Autharlty,
7o N Mubamoad Bashie Khan, Section Otftien, I Duplt.
R Me ZarGal Khan, Section O leer, Finsnee Deptl.
Svedd Rason], Section officer, TI&ETAS Depli

_ ‘ I N Anrangzeb Awan, Secbon Officer, Local Govt D pll
) :: Mo Wazn Mubanuiad, Sevhon Ofhicer, Foance I)vp.ulmcnl

L M Shabie Ahmad, Section Off e, Fealth Depit
PV M Rbrshish Ali Kban, Section Officer, B&S Fdu Depit.
Lo M Fazal Nalbs, Sevtion Offwer, 19°C, Dapid, :
150 M Muhommad Saved, Section Olfficer, Socnsl Wellane, ”"l‘“
I, M Rahing Badshah, Section Olficer, C&AW Depil
(7.0 N Zanmadlal, Seclion Officer, 1°C, Dept

5 Me Abbar K, Sectton Otticer, Inlosmation Deptt.

Subject: WRIET PETITION NQ. 2707-1'/2012 - MULIANMMAD AYAZ AND
. OTIHERS VS GOVT. OF KHYBER PAKIITUNKLIWA AND OTUHERS

—

1 darectesd 1o eeles to Additionid Repistrsr (. Peshawar, Dggh Cow,
letler No, I‘iﬁ"’"/]lull catedd 19912002 e il st noted abose b bombos that
et ol Y
afler thoroonph examialion ul yiur .u| pml/npwwul.\llun pt s Depariiment., the -

vomjudenl anthority ll.u vepre el lln' s lwmy nul covenal wnder e rules

g

,34

(1A lh\SSU\H
SIK FION OFFIC ll{ (F- Ill )

‘htlps:Umail.googIe.com/ma[llul4/?tab=wm#inbolegchHanijhgzmHKkHBDIrfNGBLRCchiV?projeciom1&messagek’éﬁld%.‘l 1(1-

- —-rrul vesteant UU\‘I Ul l\l" i\
Civil Secretamat Peshawar‘
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22 - BETTER COPY

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

NO.SOF-II(ED)3(855)/2008
Dated Peshawar the January, 29 2013 "

Mr. Muhammad Ayaz Toru, Section Officer, Finance Deptt. .. :
Mr. Jamroz Khan, Section Officer, Finance Deptt. '
Mr. Muhammad Jehan, Section Officer H&TAs Deptt.

Mr. Sher Akbar, Section Officer, H&TAs Depit.

Mr. Wamigq, Section Officer, ST&H Deptt.

Mr. Munir Jan, Assistant Manager (Procurement & Inventory)
FATA Dev. Authority. |

Mr. Muhammad Bashir Khan, Section Officer, P&D Depﬁ
Mr. Zar Gul Khan, Section Officer, Finance Deptt.

Syed Rasool, Section Officer, H&TAS Deptt. :

Mr. Aurangzeb Awan, Section Officer, Local Govt. Deptt.
Mr. Wazir Muhammad. Section Officer, Finance Department.
Mr. Shabir Ahmad, Section Officer, Health Deptt.

Mr. Khurshid Ali Khan, Section Officer, E&S Edu Deptt.

~ Mr. Fazal Nabi, Section Officer, IPC, Deptt. _
Mr. Muhammad Saeed, Section Officer, Social Welfare, Dept’r

Mr. Rahim Badshah, Section Officer, C&W Depit. -
Mr. Zarimullah, Section Officer, PIC, Deptt.
Mr. Akbar Khan, Sectlon Officer, Information Dep'ft

WRIT PETITION NO. 2707-P[2012 MUHAMMAD AYAZ AND
OTHERS VS GOVT. OF KHYBER PAKHTUNKHWA AND OTHERS

| am directed to refer to Additional Registrdr (J), Peshawar High

Court letter No.18892/Judl dated 09.11.2012 on the subject noted above

and to

inform that after thorough examination of your appeal/

representation in this Department, the competent authority has regretfed the

same belng not covered under the rules

. sd/-
(TABASSUM)
SECTION OFFICER (F-Il)

__ Wa%
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Service Appeal No. 394/2013

Date of Institution... 18012013

Date of decision... 11012018

Malal\and at Saidu Sharif

Nacem Akhtar, PMS BS-17. Office of the Commissioner
District Swat. ‘ : ' (Appul!'\m) N
Versus
1. The Chiet Secretary Government of Khyber Pakhtunl\hwa Pcshaw'n A
. ' , (Respondent)
M Muhammad AsifYoL\safzai. )
Advocate : _ _ Tor appellant.
. Mr. Muhammad Jan, . ' o
... For respondents.

Deputy District Attorney

- CHAIRMAN:

MR.NIAZMUHAMMADKHAN :
MR. MUHAMMAD AMIN KHAN KUNDL, . ' MEMBER

J’UDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN

disposc ofc

ap

2 Arguments of the lear

onnected Servu:e Appeal No. 395/2013

p(.als common questions of law and facts

- This |udomuu shall' also
Naiz Muhﬂmm'\d as in both the
s are involved.

ned counsel for lhe pdltlcq hcmd and record perused.
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FACTS

3. The appcllants were promoted on acting charge basis alongwith 20 others
(Fazal Hussain etc.) on 25.03.2010 in BPS-17. Fazal Hussain etc. werc regularly
promoted on 21.12.2011 and the present qppellantﬁ were not promoted on regular
basis. The reason for not promoting the present dppt“anlb was dc,iunu,m ol samc

of their seniors (Tive in number) and reservation ol those five seats [or their \anl\

Fazal {Iuss'un etc alonﬂwnlh the pnﬁent appellants approachcd this Tribunal lor

their 1egul'1112auon from 25:03.2010. This Tribunal .vide_judgment dated 11-.0'1.2()!2
in service appeal No. 1398/2010 accepted the ap‘peals‘, whic:h was upheld by .rt.‘hf:,"-"'-
ahgust Supreme Court of Pakistan and accorciing to that judgment a dircction was
issued to the department to regt{larize the services of Fazal Hussain cle. from
25.03.2010. However, for the present appellants the directions were issued thal as
E{I;Cl when the vacancies occurred they would be promoted. Therealter, the

appeliants were promoted on 04.10.2012 on regular basis but with immediat¢ ellect.

- Against the order giving ettect “1mmedntely” the '\ppullantq filed departmental

appcals (undated) which were lclected on 20. 12. 201” Then eafter, the appellants

filed the present service appeals.

ARGUMENTS

4, The learned counsel for the appellants argucd that the ver-y order dated

21.12.2011 in-which the pre%ent appellants were nol plomolui due to deferment of
some se’niors was i]legal because there were five seats avmlabl(_ at that time aod
accmdm to law when any senior is deferred then mmm is ta be promoted af this

stage and the seats couid not be reserved lor seniors. In lhns regard he relied upon a

ATTHSTED
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judgment entitled "-‘Execul'ive District” Offtcer Bahaw_;al P%,u- and ot(zefs Ve '
Muhammad Hafiz and others” leOl‘ted as 2017-SCMR- 399 That when the
ap.pelhnt::. were plomoted on 04.10. 2012 w:th 1mmcdlale etfect, the same was not
proper because as pel Judgment of this_ Tribunal uphelci by the augist Supreme
Court of Paklstan, appcll’mts were to be promoted. as and ‘when  the vacancm'
accurred. That.‘the position of vacancies on 25.03.2010 was that 21 vacancies were
available and not 11 as the department miscalculated the same at that time: The

proof of this is that in the carlier caserf Fazal Hussain etc. the department ‘prcss;;d

“inta service 11 vacancies the detail of which is given below:-

$.No. | Name of othecers Date of occur- Description of vacancy
: : ~ | rence of vacancy :
1. | Mr.Muhammad Igbal Marwat 3.1.07.2009 Duc to retirement.
2. .1 Mr. Abdui Hadi 05.03.2010 Due to  dismissal From
. i .| service
3. | Mr. Zaarmat Ali 05.03.2010, Due to retirement.
4. | Mr. Shabir Muhammad 31.03.2010 | Due to retirement.
s. | Mr. Muhammad Hanif 31.03.2010 | Due to death.
6. | Mr. Raj Bahadar | 01.04.2010 Due to retirement
7. | Mr. Niamatullah - = 24.09.2010 Due to retirement
8. | Mr. Momin Khan 14.04.2010 Due to retirement. °
¢. | Mr. Sultanat Khan i 14.10.2010 . | Pueto relirement,
10. | Mr. Fida Muhammad 31.09.201'0 | Due to retirement
1. | Mr. Loi Khan 31.10.2010 Due to retirement. N




That in the present appeals the department again took the stance that at that thme 11

vacancies were available but a different detail has been provided which is as

follows:-

S No. | Name of officers , Date of occur- Description oi’vacan'c'v
_ rence of vacancy |
i | Mr.Muhammad Igbal Marwat 31.07.2009 . Due to retirement. ‘
2. 06 posts due t0 nl:\\--'iI
creation  of qoq B
]
Sceretariat — as Cwell as l
DDO(R) and DDOWY in
: : Malakand Division. l
B T ‘ 14 posts of Assistant Lo]
. ' : Commissioner. ]

That in both these tables name of Muhammad Igbal Marwat iscommon whereas the
rest details are different and therefore, the total available vacancics would become

21 and not 11.

5 On the other hand the lear ned Depuly Dmluct Atlm ney m‘gucd that the
present appeals are time barred because there was no datc on dcpmtnu.ntal appeais
which were time baned He further ar gued that the appellants have not.made many -

persons as parties to the prescnt appeals who were pronwted;prior to the promotion

| of the present appellanté against direct quota. In this regard, ;i1e leained DDA relicd
.Lip(m “a judgment of tlné "-l‘fib;.alnal entitled “Rehmatullah Khan Vs. 'Se'cr-eiar_v
- Government of Khyber Pakhtunkhwa and others”™ in iappéai NO. 935/20 ]‘5 decided
on 15 09.2017, relying upon casc of Abid Hussain S}.verazi delive;rcd by Ehe august

‘ Supreme Court of Pakistan reported as 2005-SCMR- 1 742

6. To this objection, the Immcd counsel for the appellants pressed into service

’-".-"'_zi'h,ot‘_ltep}tiudgment of the augusl Supreme Court oi Pd!\man ennllul Luqm.m



Zarecr: wns ariwrs Vs Secretary Education, Khyber Pakhtunkhwa and others”

reponicd as 2006-SCMR-1938 in which it has been held that non-impleadment ol

any nzcessary par ty in itself-would not be a ground for dismissal ot appeal.

CONCLUSION

-

This Tribunal is first to decide the issue of limitation. The original order
wherefrom the appellants are aggrieved was passed on 4.10.2012 against which the

appeiiants hled dcpartmcntal '1pp(,dl<‘. (undated) but thc same were rejected on

’)0 12.2012 on meuts and the present service appeals have been filed \vnlhin 30 days

of the m;cctlon of the said clcp'utmental appeals. Thuctoxe it cannot be said that '
the departmental appeals were time barred (as no date is proved by the mxponduux}

and now the present service appeals ar¢ time barred.

8. : Coming to the issue of impleadment of necessary parties, this Tribunal in the'
‘judgment of Rahmatullah Khan 1efened to above had discus;ed all the judgments
on the sub|ect mcludmg those pressed mto service by both the parties in thesc
appeals.' The judgment in Abid Hussain Sherazi’s case delivered in the year, 2005
was decided, inter-alia, on the ground of non-impleadment of necessary party and
the ;\ppe'tls-werc, dismissed but the judgment of the year, 2006 of Luqrm‘m Zareei
has held that wh(,n the 'lppcals filed by the appellants betore the Service inbmml

did not seck scmm 1ty over du ectly recruited persons and what they were askma im '

- was Lhe vindication of their right to regular promotion from the date in question and
if the civil servants were found entitled to the same then thiey could not be deprived
.of it only because it could have caused some prejudice to some others nor could

» those others be heard to deny such benefits deserved by the civil servants. The




former remoried case s A different casc.then the '(pres§|1t- appeals. The pl"'es‘cni
aroeziz szuareiy tell within the circumstances mentioned in. later casc of Lugman
IR “ the necessary‘ pa‘rty. In the former casc ihe issuc of nan-impleadment of
3-0.7 recruits by promotees was not discussed whcneﬁs in the later cnseArhis IS8TIC
w2« specitically dlscussed “The case of the appellants qua th;: non-impleadment ol
arties is covered by the 1atci case and not by the former case. In the former caosc
the petitioner \Vﬂnted antedated promotion on the ground that hc’ had become
eligible for promotion ¢ and he should be given pIOlﬂOthl‘! from the date ol his

eligibility which is not the case of present appellants. Therefore, this Tribunal is of

the view that non-impleadment of all those recruited in direct quota is nol fatal Tor

the present appeals. One additional reason is that the present appellants arc scekimg

the present remedy on the basis of a right which allegedly accrued in their Favour

prior to the induction of direct recruits. Therefore, the direct recruits cannot be

heard qua right allegedly accrued in favour of the appellant's prior to their induction.

~In Ra/mm/ullah s case this Tribunal dismissed Lhc wppeal mlcr-alia, on the gr(mm_ij

of 11on-'impleadment of direct 1‘ec1u1ts because in Rahmalullah s case the appdlanl _
was appointed on-acting charge basis against a post rescrycd for direct rccruits and
waited Lo be promoted due to this acting charge appointment which would result in

his seniority over direct recruits.

9.  Now the only ‘cjues“tion for determiination is whether the promotion of the

, appelhnts was made in accmdance with the directions giv'eim by this Tribunal in the.

_mdgmcnl in Fazal Hussain’ s case. In this |eg'1rd the lllbuml had directed in Fazal

Hussain's case that the appellants would be promoted ﬁom the date when vacancics

* would occur. The defence of the respondents in-Fazal Hussain.s case was that there
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wamz |, e2uis wmlable at that time for which 1he mbmmed dt,lmi as mcntmned by -

the oamad counsel for the appellant in arguments part. Another dctail which has .

peer provided by the respondents in the present uplpeals gave. support 10 (the
srzuments of the learncd coumel for the appeilant thal at th relevant li’me there
were 21 seats and not 11. The dcpartmem n the light ‘of cljrections given in the
carlier |udgmenl should have also promoted the 'lppell'mit. ulongwitiw that Fazal
Hussain etc. Secondly in the liah( of the |ud0mcm uffenccl to b.\" ‘{hc learn-ed c.nlunscl

O
for the appell’mt g4 (2017- SCV\R-399) mentioned above hvc, avmhble vacancies

were reselved for [helr seniors which was not legal and the appcl!anls should have

_also been promoted being next in seniority.

10. Asa sequel to the above dlSCUbSlOl’l, the present appeais arc accepted and the

appellants shail be deemed to have been regularly promoted from the date when

Fazal Hussain. etc. were regularized. Parties are left to bear their own Cosls. File be

consigned to the record room.
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TENTATIVE SENIORITY LIST OF PMS BS-17 OFFICERS AS STCOD Ot 31.12.2015
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hanzeb Khan, 12.4.1967, 20.3.2008 27.5.2008 Land Acquisition Collector
BSc, Engineering Nowshera SNGPL, Peshawar on deputation
basis (20.03.2015) :
2. Mr. Mansoor Qaiser, 30.3.1966, - 1.1.1992 20.3.2008 27.5.2008 17 By promotion Seretary to Commissioner
MA DiKhan D.LKhan 18.07.2013 :
3. Mr. Magsood Hassan, 10.3.1967, 1.1.1992 6.9.2008 27.5.2008 17 By promotion | Section Officer Officer (L/R) Regained
MSc (Maths) Kohat (under suspeasion) 28.08.20(4 seniority w.e.f.
) 27.05.2008
4, Mr. Sajid Ahmad, Ma 30.4.1965, 1.1.1992 20.3.2008 27.5.2008 17 By promotion Section Officer, Health Deptt:
Kohat (13.12.2013)
5. Me. Abdul Ghatoor 6.8.1967, Lakki | 1.1.1992 20.3.2008 27.5.2008 17 By pramotion Assistant Comi’nissioner Hangu
Shah, M.Sc. Marwat 30.10.2013 '
6. Mr. Muhammad 15.3.1966, 1.1.1992 20.3.2008 27.5.2008 17 By promotion Assistant to Commissioner Rev
Asghar Khan, MA Lakki Marwat Bannu Div. 07.11.2013 e
(Eng)
7. Mr. Fazl-e-Qadir, 1.1.1969, Karak | 1.7.1995 20.3.2008 27.5.2008 17 8y promotion Asstt. to Commissicner o))
MsC . Kohat 17.11.20t5
8. Me. Abdul Hadi, B.A | 2.2.1966/ Dir 1.7.1990 20.03.2008 | 27.05.2008 17 By promotion Section Officer, Zekat, Social
Upper Wellare, Special Education &
Women Empower /23, 10.2014)
9. Syed Muhammad 29.10.1967, 19.11.19%0 20.3.2008 27.5.2008 17 By prometion S.0. Health Department
Suhail, BA Peshawar (13.08.2015)
10. Mr. Khalid Mehmood, 15.3.1967, 1.7.1995 | 20.3.2008 27.5.2008 |7 By promotion District Officer (F&P), Karak
MA DfKhan '
L . {20.10.2015)
UL | Me. Hafizcilah, MSe. [ 31.12.1970, 1.7.1995 20.3.2008 | 27.5.20%8 17} By ¢romotion LAC, NHA D.0.Kkan “7.12.201 |
DIKhan s
2 Me. Abdul dalik, 3.1.1959 4.7.1977 29.5.2005 7.11.2003 17 By promction | Pro-Cum-Protocol Cllicer,
BA/LLB Peshawar FATA Developmzat Authority
. on deputation basis,
_ o . . o 112092013
2
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sto | NAMEOF .| DATEQF | DATEOF | DATEOR REGULAR APPGINTMENT/ Sl | REMARES
: OFFICERWETH | BIRTH AND | [STENTRY | APPOLNT: PROMOTION TO PRESENT . AVPOINTMENT -
ACADEMICT - |7 DOMICILE *'| . INTO - MENT/. © L. POSTS. - : R
QUALIFICATION, .o | .eovT: | PROMOTL METHOD OF .
R I A P SERVICE j..ONIN'BS: RECRU[T&[E‘ . i
= - - :
201, | Mc. Jamroz Khan, FA | 10.1.1957 9.9.1976 13.2008 30.05.2011 17 By Promotion SO. [PC Deptt: 18.12.2015
Khyber Agency !
3.195 130052 i ;
_xﬁ_ 212, | Mr. Muhammad 19.3.1959, 25.4.1977 1.3.2008 30.03.20t1 17 By Promotion SO, H& TAs Deptt, 08.10.2012 . ) i
Jehan, BA Bannu - : !
213, | Mr. Sher Akbar, 3.10.1957, 141978 |- 132008 | 30032010 |17 By Promation | Section Officer, Home TAs . o
- M.Com | Mardan o " ) BE ' - Deptt. 11.05.2012 . - - o !
) 214, | Mr. Wamiq, BA - 1.4.1958, ) - 30.05.2011 17 - | By Promotion SO, ST-& T Department
: . Peshawar 12.4.4978 | 1.3.2008 (12.10.2010).
© 215, | Mr. Syed Wali Khan, 30.05.2011 17 | By Promotion | Private Secretary to Special
BA 1.4.1958, Bannu 1.4.1978 1.3.2008 Assistant to CM for Livestock,
: Fisheries & Coop (23.10.2014)
216. | Mr. Munir fan, MA £0.4.1958 01.04.1978 1.3.2008 30.05.2011 | 17 By Promotion Assistant Manager (Procurement
) Peshawar & laventory)FATA Dev.
Authority, 24.06.2011
217. | Mr. Zar Gui Khan, 18.11.1958, 12.4.1978 1.3.2008 30.05.2011 17 By Promotion | Section Offieer, Social Welfare
Matric Bannu o = Departmeat. (09.01.2015) °
: 9 218. Mr. Said Rascol, B.A. lJAIO.l?>9, 23.4.1978 132008 21.12.2011 -} 17 By Promotion SO, Home & TAs Dept,
, Peshawar 19.8.2008
219, | Mr. Noor Muhammad, | t.4.1956, 21.12.2011 17 By Promotion | SO, Complaint Celt, CM’s Sectt,
R Matric Peshawar 12.5.1978 1.3.2008 02.08.2013
220. | Mr. Nisar Hussain, BA | 15.03. 1938 23.03.1976 20.03.2008 201.12.2011 17 By Promotion Addl Assit Commissioner-II, .
Kumam Ageacy Kohat, 01.01.2013
11963 RUE 03, 21.12.2 ti . :
221. gy:d Masood Shah, ll);}::j:f 10.10.1986 20.03.2008 1.12.2011 7 |8y Promotion | o oo Officer, Agriculture - .
o (25.09.2013) i
- - — - i
222, | M. Tariq Hassan, BA t\l2.4.'l938 11.02.1982 20.03.2008 | 21.12.2011 17 B'y Promotion | gervice placed at the disposat of i
Nowshera Addl. Chief Secretary, P&D for !
further posting. 10.06.2015 I
223, | M. Igrar Ali Shah, 5.1.1939, Karak 19381 20.03.2008 17 By Promotion | Additional Assistant He regained 1
> ' 8A : X . 21.12.20L Commissioner-[1{, Kohat seniroity :
.. ' (13.3.2014)
224, | Mr. Wazic Muhammad | 8.6. 1956 16.9.1976 29.5.2008 21.12.2011 17 By Promotion S.0., Finance Deplt:

12
w

N - :




A SMo | NAME OF DATE OF DATEOF | DATEOF RECULAR APPOINTMUENT/ F "j‘"\‘r . REMARKS
o OFFICERWHLIL | BIRTIAND | STENTRV | APPOINT- | #ROMOFION 1O PRESENT ATPOTNERMENT
R "ACADEMIC DOMICILE INTO MENT / ~ PQSTS. i
|- QUALIFICATION | | L GOVT: | PROMOTL Foigrs " T8PS | METIOD OF
ARRRIY e SERVICE | ON'IN BS- AT | RECRUTTME
Afgar FA Malakand ’ . - . B .1 (22.10.2012)
Agency - .
s 225. . S| 2122011 17 By Promotion | SO, Social Welfare Special
Mr. Faroaq Ahmad, 5.5.1956 5 059 . . Education & Womean
FA Peshawar 2109.1978 29.03.2008 . Empowerment Deptt -
{10.02.2015)
226. | M. Khueshid Ali 29.3.1957 18.12.1978 29.5.2008 21.12.2011 L7 By Promotica | SO Elementary and Secoadary
&han, BA Peshawar : Deptt: 3-08-2008
227. | Mr. Akbar Khan, BA 8.9.1956 07.10.1979 29.05.2008 | 21.12.2011 . | W7 By Promotion SO, Law Deptt:
. Peshawar . ’ ) 03.03.2015
: 5 -
1P ‘]‘ﬁ- Muhammad Ayaz, ﬁé{‘dﬁ“ 09.10.1984 | 20.05.2008 | 212201t 17| ByPromotion o prooce Deptt:25.01.2010
229. | Mr. Waheed Khan, 15.4.1960 01.10.1979 29.05.2008 | 21.12.2011 7 By Promotion | Asstt: Manager (Admn) FDA
MA Peshawar ) . (12.04.2013)
230. | Mr. Jehanzeb Khan- L4.10.1957 29.09.1979 29.05.2008 | 21.12.2011 17 By Promotion Section Officer, [PC Deptt,
I, FA Peshawar : 22.12.2015
231. | Mr. Bakhtiar Khan, 12.3.1960 " 20.08.1981 06.09.2008 | 21.12.2011 17 By Promotion Services placed at the disposal of
FA ) Mohmand ' : NHA, [slamabad for further
Agency ) posting as LAC {Pesh. Northemn
. Bypass) on deputation basis
: ' 07.02.2014
32 . 7 25.12. i 29.04. .09.2: 122 . 7 ti ..
232, [ Mr. Muhammad [rshad U)p;erl%s Dir 9.04.1998 06.09.2008 [ 21.12.2011 L . By Promaotion Administrator, Augaf, KPK
P ' ' ) Peshawar: (14.03.2013)
T ‘/f 2331 | Mr. Habibuflah Arif, [ -1.4.1967 Swat 29.04.1998 06.09.2008 | 2{.12.201{1 17 By Promotion | g.cvion Officer. Home Deptt
1 . . . 3
# \/ L ' ' . 1(13.08.2015)
' ' ’ : : On 14 days Ex-Pakistan leave
-] {10.12.2015)
234. | Dr. Noman Mujahid, 19.3.1978 . 07.09.2007 - 16.02.2912 17 By Absorption Research Officer. P&D Deptt:
MBBS, MPH Charsadda FATA Sectt: 16072015
_ . . ‘ 235. | Mt. Shahab ‘ lS.S.}}?\l‘iip 27.05.2612 17 | By‘[ni_tial Assistant Commissioner, Dargai,
o . N(tham.mad K_han”SIO Nowshera/2 Recruitment Malakand w.e.£ 20-11-2014
Raj Munammad Khaa, . : -




. 3 AN 054, Pe K b}
295. | Miss. Rukhsana 21.1.1987 27.05.2012 17 By [nitial Section Officer, Higher Education
Jabeen D/0 Rahim Chitral/3 Recruitment Department (23'01 2015)
Fida, MA(Eag) o
296. | Miss. Hina Saeed D/O | 11.12.1981% 27.05.2012 17 By [nitial tion O 's Sectt:
Saced Ahmad, D.L.Khawvs Rectuitment | co oo lﬁ;;f"’ €M Sectt:
BCS(Computer o .
Science) .
297. | Mr. Masaud Jan S/O 22.12.1985 - 27.05.2012 17 By [nitial Addl. AC (R). Di
Muhammad Saleem, Dir Lower/3 ’ - Recruitment 3 10 281(5))' ir Upper
MA(IR) o
298. | Mr. Umar Arshad 13.3.1988 27.05.2012 17 By Initial - .
\ r N Additional Assistant
il:l?az’(; .I:‘!uhammad Mansehra/s Recruitment Commissioner (Kandar), Torghar
; 09.09.2014
299. | Mr. Shakeet Ahmad 1.10.1985 27.05.2012 17 By [nitial Project
Jan §/0 Muhammad Lakki Marwat/4 Recruitment Dge;f;[gag:gﬁﬁ;;:r e
Jan, 3.10.2015 '
LLB T
300. | Mr. Abdul Haq, 06.07.1936 07.10.1979 | 29.05.2008 | 04.10.2012 17 By Promaotion SO, Sports Department
Matric Bajaur Agency .
. 3 -
301. %;é(!::lstafa Kamal, 4.2.1959 Karak 03.10.1979 29.05.2008 | 04.10.2012 L7 By Promotion SO, Augaf Deptt (21.12.2011)
302. § 8. Amir Hussaia Shah, | 28.2.1960 15.01.198¢ | 29.05.2008 | 04.10.2012 17 By Promotion | Section Officer, STT, E&A,
D.Com Peshawar Department. {04.1{.2013)
303. | Mr. Khalil-ur- 26.2.1961 - 04.10.2012 17 By Promation | Sectioa Officer, Information
Rehnan, 8A Peshawar - 1411980 1 29.5.2008 Deptt: (03.01.2014)
304, | Mr. Noor [hsan Shah, 10.9.1956 13.02.1980 29.05.2008 | 04.10.2012 17 By Promation SO, Sports Deptt:
Matric ) Peshawar : 01.06.204 4
305. | Mr. Akhtar Khan, 4.5.1958 16.06.1980 | 29.05.2008 | 04.10.2012 17 By Promotion | SO, Population We!face Deptt:
N\ Matrie Peshawar 17.08.2012
I 306. ] Mr. Macem Akhtar S/0 | 11.6.1968 Swat 29.04.1998 06.09.2008 | 04.10.2012 17 By Promation Asstt: to Commissioner
({\:;h:?gzasc; Dawood . : (Dev/Pol), Malakand Division,

Swat. 22.10.2012

3
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/@/ _ré_z;_ré I:{;a;;vg;nmad ?.9.94.1998 _ 06.09.2008 By Promotion - | 4 sistant to Commissioner (Rev),
’ ’ Malakand Division, Swat
M.A) b : 31122012
308. | Mr. Abdut I\f{ateen 22.12.1966 D.I. | 24.06.2000 06.09.2008 | 04.10.2012 17 By Promotion Seccetary, Distt: Public Safety
Khan Qasuria S/O . .} Khan C Commission, D.L Khan.
Abdut Hameed K.ha.ﬂ 01.01.2013
Qasucia, (BA.
LLBYMSc,
309. | Mr. Shaukat Hussain, | 15.2.1957 07.11.1979 06.09.2008 | 04.10.2012 17 By Promotion Finance Officer, Abbottabad
(BA LLB) Haripur - (24.03.2014)
310. | M. Gul Nawaz Ali, | 24.4.1958 07.1L1979 106092008 [04.102002 |17 | ByPromotion | go oo Dose abbouabad
(F.A) Haripur 106.08.2013 '
314 | Mr. Nowsherawan, 20.6.1960/ 7.02.1979 06.09.2008 | 04.10.2012 17 By Promotion Asstt Commissioner, Palas,
Matric Kohistan Kohistan. 26.09.2013
312. | Qazi Atta-ur-Rehman, | 20.4.1957 11.08.1985 06.05.2008 | 04.10.2012 17 By Promotion Report to Estt: Deptt
(B.A) Abbottabad 28.10.2015 -
313: | M. Muhammad {qbal- | 16.11.1956 29.06.1977 02.12.2008 | 04.10.2012 17 By Promotion | Section Officer, Finance
[, MA Baanu : Department (17.12.2014)
314, | Mr. Asif Kamal, FA 14.3.1957 14.08.1978 02.12.2008 | 04.10.2012 t7 By Promotion Planning Officer ST&IT
Peshawar (01.06.2011)
315. | Mc. Naeem Khan, B.A | 7.12.1959 14.01.1981 02.12.2008 | 04.10.2012 17 By Promation | SO. Finance Deptt,
Peshawar . 04.06.2011
316. | Mr. Sale_em Jan, MSc. | 7.6.1975 Lakki 07.01.2002 02.02.2009 | 04.10.2012 17 By Promotion - Assistant Chief, Capacity
Economics. Marwat — { Building Prject (CBP), P&D
Deptt: (22.04.2014)
317, } M [rfan Al BA, 12.4.1976 02.02.2009 02.02.2009 | 04.10.2012 17 By Pramotion | Services placad at ihe dispusal of
LLB Mohrmund £&S Edu Deptt, for further
Ageney posting as DMO i [ndependent
Monitoring Unit on deputarion
- basis 09.01.2014)
318. | Mr. Gohar Ali, MA 32,1879 02.02.2009 02.02.2009 | 04.10.2012 17 By Promotion Addl Azstt Commissioner (Rev),
~Swabi | Mardan, 01.01.2013

o
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WPNo 19 L

1. Sard Rasool, Section OfF icer, Home: and Tnbal Aﬁalrs Depaﬂment

.- Civil Secretanat Peshawar

-2, ‘Muhammad Jehan, Sectron Offcer Governors Secretanat'-j .A L
' "Peshawar. _ .
3. Muhammad Ayaz, ‘Section Officer, - Fmance Department Civil -

.- Secretariat, Peshawar...............-.......;-.-._ ....

PetrtronersA LT

VERSUS

1. . Government of Khyber Pakhtunkhwa through Chref Secretary, Ciwl - |
* Secretariat, Peshawar. - " | ‘ ' ‘
2, | Government of Khyber Pakhtunkhwa admnnrstratton Depaﬂment“‘ |
~ Civil Secretariat, Peshawar .. : | _
3. :Secretary to Govemment of Khyber Pakhtunkhwa Fihe’nce-'« -
-Department Civil Secretanat Peshawar R | L
4. | Secretary to -‘Government of Khyber Pakhtunkhwa. :Eetabliet1rnent' .
" ‘Department, Civil Secreteriat' Peehawer e . R |

e e T
—..—_.._._...._._.-...._-——...—.

 PETITION UNDER ARTICLE 199 OF THE ';f ATTE?:» ,E@
CONSTITUTION OF ISLAMIC REPUBLIC
' OF PAKISTAN 1973 '

e amNER

e R R R VL L P

Re'spec‘tfuily Sheweth:

That the petitioners are law -e'biding. citizens -'a'r‘rd_"serving'-a‘s Sectidn

Officers (Bps-16) current charge / Supeh’ntendent/ Private Secretaries

as PMS Officer (BPS-17) on acting charge basis wrth immediate effect'

Le.; 25" Jan-2010. (Capy of the _Notification is anacg%d herewith as . - o

WP1374-2019- Said. Rasool VS Govt KP Full'RG 33
/o ‘
N J

At

annexure “A™



PESHAWAR HIGH COURT PESHAWAR

FORM “A”

FORM OF ORDER SHEET

Order or other Proceedings with Sign tareofnlk{ge or that of ,

Serial No. of Order | Date of Order
or Proceedings or Proceedings | parties or counsel where necessa LV wnil z‘ }
T?‘ L. .
1 2 Yoo &
| » faf T
'12.6.2019 | Writ Petition No. 1374P

Present: "
Mr.  Babar “-.Khan  Yousatzai,
Advocate for petitioners.

e ool o o

ROOH-UL-AMIN KHAN, J.- As per averments
of the writ petition, coﬁsequcnt upon the
recommendation of ‘the Provincial Selection
Board, the petitiohérs w.erc.as Sectﬁén Officers |
(Section Officer ( current
Chargc)/Superi-nténds/Private' Sécl;ctaries _as
PMS 0fﬁcer~ (Bé-l?) on acting charge basis.
They weré duly regularized in BPS-17. 'I.‘im '

other similarly placed 'employées approached

. the Khyber Pakhtunkhwa Service . Tribunal,

Peshawar seekmg their regular promotlon from o

the date of their acting charge, which was
allowed vide judgment déted 11.1.2018, chcc
on the analogy of thc' judgment passed by thé
learned Service Tribunal,. the- petitioners ha*)r.:. o

asked for their regular promotion from the date

AT? FEs FED
m:f-af

e e o

& }IJ{\M“\::&




Now .

R E LT Ty Iy

A&

they were appointed on acting chafgc basis.
2. Havirig: heaArd' the arguments 6f
learned counsel for petitioners, pérhsai of record
reveals that adlriittedl_)/' the petitioners are civil
servants seeking their promotion which fails in
terims and conditién enumerated in Chépter—ll -of |
the Civil Servants Act,. 1973, wherein |
jurisdiction of this Court is expressly barred
under Article 212 of the Constitution of Islamic
Republic of Pakistan, 1973.

3. Rcsultanﬂy, fhe ihstant pctitibn
.being not maintainable stands dismissed in
limine. However, tﬁe petitioners are at liberty to
approach the proper forum for the redressal of
| their grievance, if so desire.

Announcéed on;
12* of June, 2019
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Hon’ble Mr. Justict Rooh Ul Amin Khan & Hon'ble Mr. Justice Sycd Afsar Shah




SUBJTECT:

psjesar

-

2
The Chief Sceretary,

REPRESENTATION FOR THE GRANT OF REGULAR PORMOTION/

' SENIORITY WITH EFFECT FROM 25-01-2010.

Respected Sir,

~

i

We, the undersigned respectively would like to submit as under for consideration 1o grant

us regular promotion/ seniority with effect from 25-01-2010:-

"k

_ That we amongst other were promated  and appointed as PMS Officers

(BS-17) on Acting Charge basis vide Establishment Department Notification No.
SOE-II(ED)3(4S_)2010, dated 25-01-2010 (Annex-I). Later on vide Notiﬁcations dated

30-05-2011 (Annex-II) and 21-12-2011 (Anuex-III), we were promoted to the above -

said PMS (BS-17) on regular basis.

It is pertinent to mention here that on the date of our appointment to PMS (BS-17) on

Acting Charge basis vide Notification at Annex-1, we had rendered more than five years .

cervice as Private Secretaries (BS-16) which fact can be ascertained from our promotion’

orders as Private Secretaries vide Notification No. SOE-IV(E&AD)1-7/2004, dated
11-01-2005 (Annex-IV). However, despite this fact, the Establishment Department in
violation of the Khyber Pakhtunkhwa Civil Servants (Appointment, Promotian and

Transfer) Rules, 1989 and Provincial Management Service Rules, 2007, appoinied us on

Acting Charge basis instead of regular promotion which was our right as per the above .

mentioned rules.

The legal proposition of the instant case as per the above mentioned rules is as under,

namely —

a. sub-rule (1) of rule-9 of the Khyber Pakhtunkhwa, Civil Servants (Appointment,

Promotion and Transfer) Rules, 1989 (Annex-V) provides as follows:

““Where the appointing authority considers it to be in the public interest
to fill a post reserved under the rule for departmental promotion and the
most senior civil servant belonging to the cadre or service concerned,
who is otherwise eligible for promotion, does not possess the specified
length of service, the authority may appoint him to that-post on acting
charge basis; ' '
Provided that no such appointment shall be made, if the
prescribed jength of service is short by more than three years”.

b. As per Schedule-] of the Provincial Management Service Rules, 2007 by
promotion the posts of PMS (BS-17) shall be filled in the ratio of twenty percent
from amongst Private Secretaries/ Superintendents who are graduates, having
five years service as Superintendent/Private Secretary and have undergone
mandatory training course of 9-weeks from Staff Training Institute/ Provincial
Management Academy. (Annex-VI). :

However, in our case, despite the fact that we had the prescribed length of service for

regular promotion to PMS (BS-1'7) and.undergone the 9-weeks mandatory training, we

~ were appointed on Acting Charge basis malafidely and in violation of the above quoted

rules.

Do, 495y e

'

‘ Z/) py |
Government of Khyber Pakhtunkhwa. . \ s f%’/['f "
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That we amongst others filed a joint appeal on 13-06-2011 (Annc\-VII) wnh the
Establishment Department seeking to grant us regular promotion with clfect fraom

25- 01-2010 however, till date no action has been taken on the same.

That later on, we amongst other colleagues approached the Peshawar, Higher’ Couynt. R

Peshawar vide W.P. Na. 2727P/2012, wherein the High Court demded that as 'm tlu

dicta of the Supreme Court of Pakistan Judgment in the case title “Hameed Akhiar Niaz!

V/S the Government” reported as 1996 SCMR 1185, that once the Supreme Court or the

High Court enunciates a principle of law, then benefit of the same must be extended 1o

all those similarly piaced, albeit they had not come to the court for seeking such relief.

" Accordingly, the petition was sent by the Peshawar High Coutt to the Departmental

Appellate Authority to be treated as Departmental Appeal with direction that decision he
made, keeping in view the dicta laid down by the Apex Court with direction that the
needful be done within two months {Annex-VIII). However, the Establishment

Department vide letter dated 29-01-2013 turned down  the said Departmental Appeal as

" referred by the High Court and hence regretted to grant any relief to us as being nat

covered under the Rules (Annex-IX).

1t is worth mentioning that similarly our colleagues namely Fazal Hussain and cthers.

Syed Masood Shah, Habibullah Arif, Naeem Akhtar and Niaz Muhammad were
promoted to PMS (BS-17) on 25.03-2010 on Acting Charge basis. However they

approached the Services Tribunal for their regular promotion from 25- 03-2010. The |
Tribunal accepted their Service Appeals and vide judgment dated 11-01 S2012 dirccrcd‘
the Establishment Department to regularize the services of Fazal Hussain and athers from
25.03-2010. However, Naeem Akhtar and Niaz Muhammad were not prometed due
reservation of 5 seats for seniors who were deferred. Moreover, the vacancies available

at the relevant time were 21 instead of 11 which were miscalculated by the Department.

That feeling aggrieved with the above, Naeem Akhtar and Niaz Muhamr‘nnd»aenin
approached the Service Tribunal for their regular promotion with effect from 2 25-03-2010

which was accepted and ordered vide its judgment dated 11-0 1-2018 that the appeliants

-‘shal} be deemed to have been regularly promoted from 25-03- 2010 from which Faza!

Hussam and others were regularized (Annex-X). The Services Tribunal in the said
Judgment also settled that there were 21 vacancies at that time instead of 1. and that
reserving of five posts for seniors who were not eligible for the time being was not legal.
Accordingly, in order to implement judgments of Services Tribunal dated 11-01, 20120
26-10-2017 and 11-01-2018 in Service Appeals of the aforesaid pt.r\nns the

Establishment Department regularty promoted then wnh effect from 25-03-20 l 0.

1t is pertinent to mention that as per Seniority List ofthe PMS (BS17) ofticers. our abave

named colleagues are junior to us. As is evident from the Seniority List stood on

© 31-12-2015 (Annex-XJ), the above officers namely Fazal Hussain, Sycd Masoad Shaki.

Habibullah Arif, Naeem Akhtar and Niaz Muhammad are appearing at S. Nos 221, 253,

' . 306 and 307 while the appellants at at S.Nos212, 218 and 228.




ix. That feeling aggrieved, we approached the Peshawar High Court Peshawar vide W.P.
No.1374-P/2019 for our regular promotion from the date of our Acting Charge
appointment i.e. on 25-01- 2010. The Hon’able: Peshawar High Court held that the
petition is not maintainable being involving service matter and directed that the
petitioners are at liberty to approach proper forum for redvessal of their gricvances
{Annex-XII).

X. In light of the directions of the High Court, the instant representation is “Uhl‘nllh_d tu.

~your kind consideration with the following prayer:-
PRAYER

" That as per the legal proposition of the instant case as highighted in Para-iii (a), thé'rules
as explained in Para-iii (b) above, thejudgments of the Services Tribunal in the Service Appeals ‘of Fazal
Hussain and others, Naeem Akhtar and Niaz Muhammad, and the Supreme Court’s Judgment reported -
a5 “1996 SCMR 1185”, our case is crystal clear, however, the Establishment Department is still reluctant
to grant us regular promotion from the date of our Actlng Charge basis appomtmcnt e 25-01-2010 on

the analogy of our other colleagues.

Keeping in view the aforementioned facts, ' it is therefore, most humbly praved that an
acceptance of thls lepresentatlon the Establishment Department may be dlrected to grant us also regular
promotion with cffect from 25-01-2010 on the analogy ofthat of Fazal Hussain ele.: Mr Nacem \r\] ar

. and Niaz Muhammad, please.

We shall be thankful to you.

Yours faithfully,

1. SAID RASOOL
Deputy Secretary
Home & T.A Department

2. MUHAMMAD JEHAN W@\M&

Retd Deputy Director-cum- Deﬂuty Secret§§ [
Staff Training Institute.

il ’\
3. MUHAMMAD AYAZ r 01?/?|Jr
Deputy Secretary !
Social Welfare Department




ASECY AL W S AV Bepity

Dlary Fu, C}/‘z J /A’)
!);A‘.!'-.?li- /3?9- 0.) '/;Q.t:':i )

GOVERNMENT OF KHYBER PAKHTUNKHWA =, "=
ESTABLISHMENT DEPARTMENT 47, [
. (-

Dated Peshawar the July 28, 2020

| v

NO.SOE-II(ED)3(760)2008:- The applicants Mr. Said Rasool, Mr. Muhammad Avaz_ and
Mr. Muhammad Jehan (PMS officers) filed a representation in pursuance of the Judgement of

Peshawar High Court Peshawar dated: 12.06.2019 in writ petition No: 1374/2019 wherein the
court passed the following order “the petition being not maintainable stands dismissed in

limine. The petitioners are at liberty to approach the propé:"' forum for the redressal of
their grievanceé, if so desire”. The applicants therefore via their representation prayed for;

i. Grant of regular promotion from the date of their acting charge basis
appointment i.e. 25.01.2010 , and extend the benefit of the judgements of -
Khyber Pakhtunkhwa Services Tribunal Peshawar passed in appeals No:
1398/2010 dated: 11.01.2012 titled Fazal Hussain VS Govt. of Khyber
Pakhtunkhwa and No; 394/2013 dated: 11.01.2018 titled Naeem Akhtar
VS Gouvt. of Khyber Pakhtunkhwa, to them as per the dicta of Apex Coun
in “1996 SCMR 1185",

" Regular promotion from 25.01.2010 be granted in the light of lega!l
proposition of Sub Rule (1) of Rule (9) of APT Rules,1 9839 “no such
appointment (Acting Charge Appointment) be made if the
prescribed length of service 'is short by more than three years”.
Therefore, the apolicants had completed the prescribed length of service
and undergone 09 Weeks mandatory training.

2. Official record reveals that g’é‘B‘iiQ‘ its meeting held on 15.12.2009 recommended
18 Superintendents / Private Secretaries for th’e:tr:rgg-uiﬂa"r. promotion to PMS BS-17 against the
posts falling in their share, while 28 officials including the applicants were éppointed on acting
charge basis under Rule-S(3) of APT Rules, 19‘89 against the 71 posts Jé/ing vacant meant for
initiat recruitment. In addition to the above, as per PSB minutes the applicants were aiso short
of required length of service for their regutar promotion to the post of PMS BS-17. *

3. _ The applicants were notified to be ~ap‘;\)'oi‘nted on acting charge basis on
25.01.2010 against the posts reserved for initial recruitment fé meet the exigency of service and
to fill the gap of officers that does not confer a'n'y right for regular promotion within the
parameters of Rule 9 (3) & (6) of APT Rules, 1989. | .

4. Contrary to the assertion of the applicants thé case of Fazal Hussain and others
is not identical to the plea of the applicants. The benefit of judgeménts passed iﬁ appeals
dated: 11'.01.2012 and 11.01.2018 cannot be extended to the applicants. Mr. Fazal Hussain,
Mr. Naeem Akhtar and Mr. Niaz Muhammad etc were granted antedation of promdtion welf.
25.03.2010 in pursuance of Khyber Pakhtunkhwa Service Tribunal judgments dated:
11.01.2012 and 11.01.2018 and Supreme Court of Pakistan Judgement dated: 23.01.2013.
There were 11 posts falling in the share quota of Tehsildars while 28 temporary posts of

J
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L
‘ DDO(R) / DL"i)O(J) in the field meant for initial recruatment were also vacant and Mr Naeem
" Akhtar and Niaz Muhammad were at S.No.31 and. 32 respectrvely It is pemnent to mention

here that Se}'\nce Tribunal in its judgement dated: 11.01.201 8 held that-at the reIevant time

there were é1 seats and not 11 in the share quota of Tehsnldars Besides, 05 ava:lable :

vacancies weire reserved for their seniors which was declared rilegal and the appellants should

have also been promoted being next in the seniority.
l

5 . ' Contrary to the claims of the apphcants thelr case has no similarity to the case of -

Mr. Fazal HuLsam Mr. Naeem Akhtar and Mr. Niaz Muhammad etc hence the legal principle
: eetabhshed by Supreme Court in its judgement dated: 24. 04.1996 in 1996 SCMR 1185 which
'has been referred to by Law Department, Khyber Pakhtunkhwa inits Ietter No: SO( OP-I)ILDI
5—6/’)012-VOL-VHI5256-58 dated: 29.06.2020 cannot be extended to them:

6. . - 1 The appllcants were promoted to PMS (BS—17), on regular basis when clear

vacancies in their share became available.
]

7. - - | After due consideration of all the points voiced in the appeal and official record,
appeal is turn_ad'dc')wn being devoid of merit.

' - CHIEF SECRETARY
. KHYBER PAKHTUNKHWA

" ENDST: NO. & DATE EVEN.

A copy is fonmarded to the:-

: PSO to Chief Secretary, Khyber Pakhtunkhwa.
PS to Chief Secretary, Khyber Pakhtunkhwa. ,
Seiction Officer (Litigation-11), Establishment Department.
Sd(Admn)/EO/leranan Establishment Department. :
PS to Secretary Establishment Department, Khyber Pakhtunkhwa. -
PS to Special Secretary (Estt), Establishment Department, Khyber F’akhtunkhwa
PA to Deputy Secretary (Estt), Estabhshmen Dep ﬁme , Khyber Pgk

A@@N@@éwwe

0 Pe rsona fi files.

Oalcers/ applicants concerned. a ecH o ¢4 aYe Deporf ,
Manager, Government Printin : 2
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(iv)  the person concerned is a bona fide resident of the ¥[Khyber Pakhtunkhwal. - -

) a vacancy exists to accommodate the request for such a transff?r; and: ~  / ab (4

(vi)  Provided further that in most deserving cases, the merit of which shall be determined
on case to case basis and the decision of the Competent Authority in that behalf shall
be final, Government may allow transfer of a civil servant in BPS-16 and above,
subject to the aforesaid conditions. ' '

4

. (2) = A person so transferred shall be placed at the bottom of the cadre strength which he .
joins for the purpose of determining his seniority vis-a-vis other members bome on the cadre. :

3 I will be the sole discretion of the appointing authority to accept or refuse a request
for transfer under this rule and any decision made in this behalf shall be final and shall not be
quoted as precedence in any other case. :

9. Appointment on Acting Charge or current Charge Basis. (1) Where the appointing
authority considered it to be in the public interest to fill a post reserved under the rules for
departmental promotion and the most senior civil servant belonging to the cadre or service
concerned, who is otherwise eligible for promotion, does not possess the specified length of service
the authority may appoint him to that post on acting charge basis; L C

2provided that no such appointment shall be made, if the prescribed length of service is '
short by more than *'[three years). ‘ ' ‘

L@ 1

. 3) In the case of a post in Basic Pay Scale 17 and above, reserved under the rules to be
filled in by initial recruitment, where the appointing authority is satisfied that no suitable officer
drawing pay in the basic scale in which the post exists is available in that category to fill the post
and it is expedient to fill the post, it may appoint to that post on acting charge basis the most senior
officer otherwise eligible for promotion in the organization, cadre or service, as the case may be, in
excess of the promotion quota.

4) Acting charge appointment shall be made against posts which are likely to fall
vacant for period of six months or more. Against vacancies occurring for less than six months, .
current charge appointment may be made according to the orders issued from time to time.

(5)  Appointment on acting charge basis shall be made on the recommendations of the

. Departmental Promotion Committee or the Provincial Selection Board, as the case may be.

‘ ; (6) Acting charge appointment shall not confer any vested right for regular promotion to
the post held on acting charge basis. o :

PART-IIT -

INITIAL APPOINTMENT

¥ sub.by the Khyber Pakhtunkhwa Act No. IV of 2011.

% Fulf stop at the end of Rule 9 (1) replaced with cofon and proviso added by Notification No. SOR-! (S&GAD)4-
1/80/VOH|, dated 20-10-1993, :

" Yhe words one year substituted by Notification No. 50R-I(S&GAD)4_4/80/II[, dated 14.3.96. .

" 25ub rule (2) of rule-9 deleted vide by Notification No. SOR-VI{E&AD)1-3/2009/Vol-Vill, dated 22-10-2011.
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SCHEDULE-I i -7}
. 4. ¥ )
S Nomenclature | | Minimum Age Method of recruitment
Ho..  of posts . | Gualitication | limit
: for for
dppolintment | inltial
: by recr
, initiat vitm

ecruitment ent

T " PMS(BS- |2 21- 1 1) Fifty per cent by inital recruitment on the S
: 17) as per ivision 30 . recommendalions of the Commission based on Ahe |. kifee l ;
| detail al lachelor year result of competitive examination to be conducted by it 3
i Schedule- | Oegree © In accordance with the provisions contained in
Lo toma . 3Schedule - VIi. o
, récognized .
University. 2) Subject to rule 7, by promotion in the following manner:

(a) twenty per cent Irom amongst Tehsildars, who
are graduates, on the basis of seniority-com-
fitness, having five years service as Tehsildar
and have passed the prescribed Deparimental
Examination; and o '

; . ) {b) twenty per cent from amongst Superintendents
; /Private  Secretaries on seniority-cum-filness
: ‘ basis, who are graduate and have undergone a
' training course of 9-weeks at the Provincial
Management Academy/Provincial Statf Training
X Inslitute. ~ "A  joint senlority list of “the
’ : Superintendents and Private Secrelaries shail

! . be maintained for the purpose of promotion on
. the basis of their conlinuous regular
: ’ appointment to the respective posts.

¢ 3) Ten per cent by selection on merit, on the basis of N
; competilive examination, to be conducted by the| B
j Commission In accordance with the provisions
i
|

| contained in “Schedule-VIl, from amongst persons

holding substanlive posts of Superintendents, Private
. ' . Secretaries, Personal Assistanis, Assistants, Senior
: . Scale Slenographers, Stenographers, Dala Entry
: ‘Operators, Computer Operators, Sepior and’ Junior
Clerks who possess post graduaté qualification from a
recognized University and have alleast five years
service under Government,

2. . PMS(8S- NI - By promotion, on seniority-cum-fitness  basis, from
18) as per ' amongst the officers of PMS in BS-17 having at least five
detail at . years service and have passed the prescribed
Schedule- H

Departmenlal Training or Departmental Examination.
1l

X PMS{BS- NIL - | By promotion, on the basis of seniority-com-fitness, from
19} as per amongst PMS officers holding posts in BS-18 and having at
deiail al : least 12 years service against posts in BS-17 and above and
Schedule- . have passed the prescribed Departmenial  Training/

il Examinations.
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Department could not process
the 'cases of appellants. Hence
the judgment of Service Tribuhal
as well as the Peshawar- High
Court may be implemented in

letter and spirit.-

Antedated promotion

case of &. Rasool,

M. Jehan and
-———_.____/_—"
M.Ayaz

P —

No copy of the judgment of |
| whether the  impugned ?

been -

service tribunal is  annexed
however para-4 of the working
by the

- department

paper  prepared

establishment

provides that service tribunal in |
its judgment dated 11.1.18 held

that at the relevant time there

- | were 21 seats not eleven in the

share quota of tehsiidar.” 5

available vacancy reserved for

| their senior which was 1ot le5al

| and the appellahis ‘who- have

been ;ﬁromoted being next in the

seniority.

Nothing is

judgment  has

Hence

the

attains finality and  the

Provincial Selection Board ~

may examine the case as

i
]

i may be promoted if found

. efigible. -

i .

challenge in Supreme Court

available -

of . Pakistan or -otherwise -

sdudgment

 per merit of the case and :

Promotion case of
1 Mr.Jamsned Ali .
Baloch

Mr. Jamshed Ali Balach filed Opinion wing is of the ;vi_ew

service appeal No. 9632013 'Athat the case of appéllant

before the KPK Service Tribunal | came under the domain of

against the order of rejection of !

his promotion and the Service

Tribunal vide ‘judgment dated

14.12.18 directed the official |
| respondents to examine ‘*he

case of appellants and in case

" promotion policy of 2008

dated 17.3.14 wherein thz
case of emplovees whz
have gone on LPR has

been considered. Henoe

‘the PSB may consider as -

amending  provision of.-

| he is found fully eligible tc ke
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provides that service tribunal in
its judgment dated 11.1.18 held
A L ————
that at the relevant time there
were 21 seats not eleven in the
share quota of tehsildar. 5
available vacancy reserved for
the;r senior which was not legal

and the appe"ants who have |-

been promoted being next in the

seniority.

Hence. the

attains finality and
Provincial Selection Board

o

may examine the case as :

sJudgment
the

per merit of ‘the case and | |

el X - /,;
may be promoted if found |~
eligible. Py

“ -»mhme:sfmu) PSA 22 e
Depariment could not process
the cases of appellants. Hence | j‘qh B 'Q!d ) ,&o@\ﬂ
; the judgment of Service Tribunal | . B S
i as ivel? as the Peshawar High (’_——/_ﬂ ‘ S 7
Court may be implemented in —
letter and spirit. _
3 Antedated promotion | No copy of the judgment of | Nothing  is- . available
case of S. Rasoal, | service tribunal s annexed whether ‘the impugned
M. Jehan  and | however para-4 of the working Ajudgment A ,has been
M.Ayaz paper prepared' by  the | challenge in Supreme Court
T establishment departn{ent of Pakistan or otherwise.

Prbmotion case of
Mr.Jamshed Ali
Baloch ‘

Mr. Jamshed Al Baloch fied

| service appeal No. 963/2013

before the KPK Service Tribunal
against the ofder of rejection of
his prorﬁotion and the Service
Tribuna! vide judgment dated
14.12.18 directed the official
respondents to examine the
case of appellants and in case
he is found fully eligible to be

Opinion wing is of the view |
that the case of appeﬂant!
came under the domain of?i
amen‘ding provision  of E
promotion policy of 2009! .
dated 17.3.14 wheréin the ! ‘
case of employees who |

have gone 6n LPR has? o

been considered. Hence | -

the PSB may_consider aé
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VAKALATNAMA @ »

(POWER OF ATTORNEY)
IN THE /< @A% Lalelunldhion Coryes @/%amﬂ/ @Zﬂ“
Case. No. /2020 :

M M,WW// jZ,A/M %;;De[) u:}l] f ec)’;o/aaﬁ <erwPetitioner

. Versu N
_,/901/}{ % /(‘ p » %/fL( ‘ o : -»....Respondents

LMWWW (‘,%4’1 StoB/o AL~ De.p%_/j r{fé}fe){“‘f]‘/_the

_@Qgé/ggi ,do hereby appoint and constitute Babar Khan Yousafzai, Abdul Bagi

Afridi, Muhammad Ali, Advocates High Court of Legal Oracles, in the above-mentioned cause, to do all
or any of the following acts, deeds and things:-

\

1. To appear, act, and plead for me in the above-mentioned cause, in this court or any other court in
which the same may be tried or heard, and in any other proceedings arising out of or connected
therewith;

2. To sign and verify and file or withdraw all proceedings, petitions, appeals, affidavits, and
applications for compromise or withdrawal, or for submission to arbitration of the said cause, or
any other documents as may be deemed necessary or advisable by them for the conduct,
prosecution or defence of the said cause at all its stages;

3. To receive payment of, and issue receipts for, all moneys that may be or become due and payable

to me/us during the course or on the conclusion of the proceedings;

4. To do all other acts and things which may be deemed nhecessary or advisable during the course of
proceedings;
5. To delegate all or any of the above powers to any other legal practitioner;

AND ], hereby also agree;-

(a) To ratify whatever the Advocate(s) or their substitutes may do in the proceedings;

(b) not to hold the Advoéate(s) or their substitutes responsible if the said cause be proceeded ex parte
or dismissed in default in consequence of their absence from the court when it js called for
hearing unless such absence is due to the gross negligence of the Advocate{s) or their substitutes;
and _

(©) That the Advocate(s) shall be entitled to withdraw from the prosecution of the said cause if the

whole or any part of the agreed fees remain unpaid.

IN WITNESS WHEREOF I have signed this Power of Attorney hereunder on this day of

2020 at Peshawar and the contents of this Power of Attorney have been read, fully explained and

understood by me.

ACCEPTED

LEGAL ORACLES ‘
Suite No. 1, Opposite Cantt Railway Station,
Saddar Road, Peshawar Cantt. '
T:92 91 5284140 - E- fmanan@legaloracles.com
W: www .legaloracles.com
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Sérvice Appeal No. 12442/2020

Muhammad Jehan, Ex- Deputy Secretary, Staff and Training Institute, Establishment
Department, Civil Secretariat, Peshawar

................................... e e e (Appellant)

Versus

I. Chief Secretary, Khyber Pakhtunihwa and others. ......................... (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1,23 & 4

'PRELIMINARY OBJECTIONS:

1. That the appeliant has got no cause of action/locus standi to file the instant appeal against the
respondents.

2. That the appeal is not maintainable.

That the appellant has presented the facts in manipulated form which disentitles him for any

relief whatsoever.

That the appeal is barred by law/time.

That this Honourable Tribunal lacks Jurlsdxctlon in the matter.

That the appellant has concealed material facts from the Tribunal.

That the appellant has not come to the Tribunal with clean hands.

That the appellant is estopped to file the instant appeal due to his own conduct

That the appeal is bad for non-joinder and misjoinder of necessary and proper parties.

0. That the instant appeal is hit by Section 4(1) (b) of the Khyber Pakhtunkhwa, Services
Tribunal Act, 1974.

|98}

S0P N L

ON FACTS:

1. Incorrect, hence Elenied. The official record reveals that PSB in its meeting held on
15.12.2009 recommended 18 Superintendents / Private Secretaries for their regular
promotion to  PMS BS-17 against the posts falling in their share, while 28 officials
including the appell.arit were apbointed on acting charge basis under Rule-9(3) of APT
Rules, 1989 as stop-gap arrangement against the posts lying vacant meant for initial

. recruitment vide order dated 25-01-2010 (Annex-I). Later on, their services were regularized
on availability of the vacancy in their own share vide notification dated 30-05-2011
respectively (Annex-II).

2. Incorrect, hence denied. It is clarified that promotion requires clear availability of vacancies -
in the relevant quota while in the instant case, no vdcancies for regular promotion were
available due to which they were appointed on acting charge basis and to meet the exigency of

service and to fill the gap of officers that does not confer any right for regular promotion within the
parameters of Rule 9 (3) & (6) of APT Rules, 1989 (Annex-ILI),



. Incorrect, hencé denied. The departmental appeal of the appellant was processed and

regretted being not covered under the rules.

Correct to the extent that the appellant alongwith the other colleagues filed writ petition No.
2707-P/2012-Bef0re Peshawar High Court, Peshawar which was disposed off on 22-11-2012’
with the conversion of the petition to departmental appeal and mtlmatmg the appellate
authority for deClSIOH in view of dicta laid down by the apex court; to be done within 2

months.

.- Incorrect, hence denied.”The appellant alongwith other PMS officers submitted joined

application / representation requesting therein for Grant of regular promotion from the date

of their acting charge basis appointment i.e. 25.01.2010, and extend the benefit of the

' judgements of Khyber Pakhtunkhwa Services Tribunal Peshawar passed in appeals No:

1398/2010 dated: 11.01.2012 titled Fazal Hussain VS Govt. of Khyber Pakhtunkhwa and
No: 394/2013 dated: 11.01.2018 titled Naeem Akhtar VS Govt. of Khyber Pakhtunkhwa, to
them- as per the dicta of Apex Court in “1996 SCMR 1185”. The officers intimated that on
the said date they had already rendered more than five years service. The said appeal was
processed, regretted and appellants were informed accordingly through letter dated
29-01-2013(Annex-1V). '

. Incorrect, hence denied. Mr. Naeem Akhtar was granted antedated promotion in pursuance

of Service Tribunal Judgment dated 11-01-2018 but as a matter of fact, each and every case
has its own merits and judgments of various courts mentioned by the appellant cannot be
implemented in the instant case.

Incorrect, hence denied. Contrary to the assertion of the applicant the case of Fazal Hussain and
others cannot be juxtaposed to ibid representation as every case has its own facts and circumstances
therefore; the benefit of the judgements passed in appeals dated: 11.01.2012 and 11.01.2018 cannot
be extended to the appealant. Mr. Fazal Hussain, Mr. Nacem Akhtar and Mr. Niaz Muhammad etc
were granted ante-dated promotion w.e.f. 25.03.2010 in pursuance of Khyber Pakhtunkhwa Service
Tribunal Judgments dated: 11.01.2012 and 11.01.2018 (Annex-V) and Supreme Court of Pakistan
Judgement dated: 23.01.2013 (Amnex-VI). There were |1 posts falling in the share quota of
Tehsildars while 28 temporary posts of DDO(R) / DDO(J) in the field meant for initial recruitment
were also vacant and Mr. Naeem Akhtar and Niaz Muhammad was at S.No.31 and 32 respectively. It
is pertinent to mention here that Service Tribunal in its Jjudgement dated: 11.01.2018 held that at the

relevant time there were 21 seats and not 11 in the share quota of Tehsildars. 5 available vacancies

- were reserved for their seniors which was not legal and the appellants should have also been

promoted being next in the seniority.

. Incorrect, to the extent of discrimination, hence, denied. No discrimination has been done.

Moreover, the position has already been explained in above paras.

. Incorrect, hence denied. Contrary to the claims of the appellant his case has no similarity to

the case of Mr. Fazal Hussain, Mr. Naeem Akhtar and Mr. Niaz Muhammad etc hence the

legal principle established by Supreme Court in its judgement dated: 24.04.1996 in 1996

\od



SCMR 1185 which has béén referred to by Law Department, Kh}l/ber Pakhtunkhwa in its
letter No: SO(OP-I)/LD/S 6/2012-VOL-V11/5256-58 dated: 29.06. 2020 cannot be extended
to them. The applicants cannot be promoted with retrospective effect on a regular vacancy as
retrospective promotions are considered to be violation of the legal right of serving

© incumbents. After due consideration of all the points voiced in the appeal and official record,
the instant appeal can be turned down being devoid of merit.

10. That the instant appeal is barred by law.

ON GROUNDS
A. Incorrect. The appellant has got no vested right for his ante-dated promotion w.e.f.
25.01.2010 as under the rules promotion is always with immediate effect and there were no

posts of PMS (BS-17) falling in the promotion share quota of Supdt: / PS.

B. Incorrect. In December 2009, 18 posts of PMS (BS 17) were available in the promotion
share quota of appellant. However, appellant was at S.N0.53 of the panel and he was
‘appomted as PMS (BS-17) on acting charge ba51s against vacant posts of PMS BS-17 meant
for initial recruitment under Section 9 (3) of Khyber Pakhtunkhwa Civil Servants (APT)

Rules 1989. Similarly in May 2011, 11 posts were available in the promotion share quota of
-appellant and the appellant was at S. No. 30 of the panel and was not considered for regular
promotion to the post of PMS (BS-17).However, he was promoted on negular basis upon the
availability of post on 21-12-2011.

C. Incorrect, hence denied. The respondents acted according to law/rules as explained in Para-

B above.
D. The position has been explained in Para-B above.

E. Incorrect, hence denied. The case of the appéllant is not identical to the cases of those PMS
(BS-17) officers whose promotion was ante-dated from the date of occurrence of vacancies
or the date of ac.ting charge appointment whichever was later as there were vacancies
available in the promotion share quota. While in December 2009, 18 posts of PMS (BS-17)
were available in the promotion share quota of appellant. However, appellant was at S.No.53
of the panel and he was appointed as PMS BS-17 on acting charge basis against vacant post
of PMS (BS-17) meant for initial recruitment under Section 9 (3) of Khyber Pakhtunl\hwa
Civil Servants (APT) Rules 1989. Similarly in May 201, 11 posts were available i in the
promotion share quota of appellant and the appellant was at $.No. 30 and was not considered
for regular promotion to the post of PMS (BS-17) as no vacancy in the promotion share
quota was available. ‘

F. Asexplained in paras above.

G. Incorrect. No fundamental right of the appellant have been violated.

\F



) - H. Incorrect. The request of the appellant has been considered and processed at each forum but

regretted being devoid of merit.
1.~ That the respondents seek permission to raise further grounds during arguments.

It is, “therefore, most humbly prayed that on acceptance of these parawise

comments, the instant Appea[ may very graciously be dismissed wnth costs.

Chief Secretary
Khyber Pakhtunkhwa
(Respondent No.1) '

=
“

Secretaty to Govt, of

ovt. of

Khyber Pakhtunkhwa
Khyber Pakhtunkhwa Finance Department
Administration Department (Respondent No.3)

(Respondent No.2)

ecretary
Khyber Pakhtunkhwa
Establishment Department
(Respondent No.4)
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GOVERNMENT OF NWFP -
ESTABLISHMENT DEPARTMENT

Dated Peshawar the 25st January, 2010

-‘t‘ II(EDLS(45)2010§ (,onsoqucnt upon the reccomme ndatmns of the 'ét?l’

()\\mg Scction Officers (Scctlon ()fflc'g:r {Current (,haroc) / Supcrintendenis
Fivar Scerclaries as PMS Officers ” {BS 17} on-acung charge basis with

immediate effect -

T T E——

|l Sr. ﬁl Name of officer ?I
! Mr Dlwalar Shah 1

tes , 2. -, Rahim Badshah I

’3 Mr Jdmr(v Khan
fl . Mr. Muhammad Jchan

—
; 's' _1 Mr. Sher Akbar
J Mr Wi amiq

-, Said Wd]l Khan
) 'Vhf ’\/Iumr_}an
' 9. Mr. Bashir Khan
10, Mr. Zar Gul Khan | ’

Mr. Syved Rasool

’A .E . E
[ 1o i Mr. Muhammad Afzal j
r . i . - ‘
[ 13 | Mr. Aurangzeb Awan l

D 14,: | Mr. Noor Muhammad
! ]g-" ‘Mr. Amir Muhammad

9. .
B LTI dp o
{ o e | 1p_{Mr.Ghulam Hussain ‘ iy
17 | Mr. Wazir Muhammad 4 4
v { g, [ Mr. Mahammad ishaqg
, o | Mr. Shabbit fhmad

o0 | M. Wazir Gul

2 ] Mr. Fa r(.)c;q Ahmad

o | Mr. Khurshid Ali Khan
a3 | Mr. Ghulam Muhammad

94 | Mr. Ifazal Nabi

! s

i
|25 | !
[ 25 | Mr.. “/\bdul Qachr !
© ng  Mr. Muhammad Saced I

2} | Vlr Muhammad Ayaz i

T

: 28 V!r anrlmuudh
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* Section Officer, Rctained on the same
C&W Dcptt . post. --
bpc_t|<)n ()fﬁ(,(,r Retained on the saimc
_ F‘_ma_nicﬂ, Deptt: post.
Section  Officer, Retained on  the
_._.__m___(_;_<3y<mor s-Sectt: [ same posL. -
Sh( v Akbar 8(}(.!.1011 ) Oﬂl.(,(,!, Rewained on the sanw
‘ o - “1~l;‘gh(:.| ibtJtJf::)l.ujn | post.
Mr. We:\‘mlq Scelion Officer, | petained on the sann:
Lo fsmernent o
'i M. Said Wali %(.( tion Officery Retained on the same
‘\i‘f?f‘_.__....._‘ % | Mincral Dev, Pepti | post .
M. Munir Jan PS, !!\1/\ Dev. | gection Officer(R 1),
Authority Establishment Deptt:

as substitute of Mr.
— e, Tehsinullah
M. Bd’bhlr Khan Section  Officer, | Retained on the samg

¢ ) f
i i ik ) - &‘U D(.ptt LR post . ;
Vi s S e ;
| Mr.Za ’U] Khan “S(‘C“O“ %‘1‘1“ Retained o lh:: ‘i‘s(!Ill(
) l«man(, l)i,pt posL. ‘
|- M Sy(d Rasool k) b(;ct1<)n 'f(ﬂﬁf!g :,'(:' ‘,;‘ Retained on the shme
R 'j_.; . | Home b iy poOSL. :
R | I)chl L :
M‘ Muhammad | Section = Officer, | Retained on the same
Nlzal [cslablishmaent post.
~.’ Mr, /\urang,/cb | Section Officer | Retained on the same )
jAwarl ) Health Deptt s | post
j.,Mr' .N(?f’r Section Officer, ., Retained on the same
;Muhammad + | Housing Deptt: - | post.
i Mr. Amir Scction Officer, | Retained on the same
: :‘,_'\f!}lhammdd CM’s Sceretariat post
l .‘.‘ .I‘ . . ,‘. .
; i\?r Ghulam PS (o Minisiér for Retained on the'same
Hussain e . .
v ¢ R, Agriculture posL‘.
i Mr. Wazir Scelion - Officer, i Retained on thoe same
Muhag’lmad - iinance Depth: post.
| Mr. Muhammad | gection Officer, Retained on the sanme
| Ishaq’ ST&JIT l)(.pLL posL 4
| Mr. Shabbir Supdi }&./\D Home & TAs Depli:
i/\}‘u.ntaa_\;d' I | against the vacant
U R 1 .
_—:; . . LJ}\"}{E-}F‘ .- y R H -
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M. Wa'/,:.r (ral 'i Scetion ()fh( er, | E\me(‘d on the samoe
4 \ fndustries Depll . post
_ i l'l_‘ l‘d”")q - EPS, VRIT Deptl P ligher [ducation
i. . /\hnm(i“ ] \ W T Deptl against the
. . - . K - ' s Cvatant post. ‘
T O T et MY Ixhwshud Ali \ S@{ tion ()lh(‘di ”‘f‘_? L Retained on the syme
lﬁ' S o l‘h‘m ' - ‘I lf, ‘anLmy & -l post ‘
v ha e ' Satondary, L
G’i‘.:.“,:‘ DR :! P I l‘ liducdtmn Deptls ‘
e 23 | M. h(’lh"‘l“m ‘ PS FFood l)cpu Pinance Deptt
s . - Mu ammad \ against the vacant
. R ‘post. . ‘
v - P e s .
oy 24 M. l d/dl N“‘b‘ Section ()ffl(.( r, S N, | Retained on the satmne
- Coa ICR&A . _| post.
25 Mr. /\del Qadect | gection Officer, 5 Retained on the s
. l\uqni’ Poeptl L posit
Yo CEhBE ."2,6"T'Mr ‘Muhammad gection Officer, ! Retained on the samc
e o saced. " Social Welfare - i, post
, 2 l‘ e Depu L N
Vot j27 M‘ Muhammad | P8 CM S(‘uc\dndl | inance Deptt
.. ! A\"‘“’ | | against the vacan
SRR R post. |
‘ g o Mr Af‘” imuliah- S( clion Offiger, 1PC Retained on the samy
. i . Depti ;L ipost ‘
o CHIEF SECRETARY,N.W.F.P.
- | i
A I;‘,_NDST NO _gor:: IgDD)3;45)2010, Dated Pesh the 25 January, 20 10
g n...‘.""i‘ i y ' 1o
.M " /\mp\, r':*‘forwmatd\m - T ,*; o ' ' . ,
. 0 . . ‘{:

A Al Adpinistrative S(.(,r(,lcmc“-. m (a()\'L ol NWi I’
’).. Seeretary 1o, Goyernor, NWITR. e gt
4 Principal Seeretary Lo Chicl Mimsier, N%\ .
4. Accountant Gene ral, NWED, !’(‘sh.\wa! _"
5. Accountant Gener al(PR), NWEP, Peshawar.

6. Scerctary, FATA Dev. Authoritly, Peshawar. Cop
Director, ST1, E&A Department
- 8. $.0. (%u.mt]/(/\dmn)/l'-!V/l- ()/l’sograrnmcr/Librarian, L&A Dept.
9, Officers ¢ concerned.
10.P.8. {0 Chicf Seerctary NWIP.
11.P.8. to Sgeretlary Establishment ! NWIP.
12.P8 W Sp(‘ual Scerctary (Reg rulations) 1 stablishment Dept.
13.P5 Lo Minister Agriculturc, NWIP.
14.PA Lo AS AV {1 stablishment Department.
15. Personal files of the officers coneer ned.

16. Qilice ()lti(a filc. .
1 7. Manager Govt Printing Press. Peshawar.
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GOV
Ihaged By ocnwar the May, 300807
NOTIFICATION
NC.SOEIHED)3(4512031- Consecuent  upon  ihe ,n-m:nmend,:i'mns of e
. . A
Provincial Selection BO?ld the* compelent authoritv is ploasut lo order the promotion of

 the foliowmg‘ Private becretary/uecao‘n Officer(OPS)/ 'MS hs- I/(agtuw <‘I‘1;‘n'g¢.), 0 \

Provincial Management Service (BS-17), on regufar basis wilh imndiate eﬂ:(:'ct':--

S.# Name of Officer
1 | Mr. Muhammad Igbal Awa n
2 | Mr, Dilawar Shah s
3 1 Mr. Rahim Badshah . ) - .
. 4 | Mr. Jamroz Khan '
- "5 | Mr. Muhammad jehan ’
1
6 | Mr. Sher Akbar _
7 | Mr. Wainig
& | Mr. Sved Wali Khan )
S |"Mr. Munir jan ’ T )
TN Vi R Bachir fhan
| — P ey T T
| A1 Mr Zar \Jul Kinam
2 Cr promotion the above offivers will be on prabui e or 4 pariad of G e

in terms of Section-6(2) ¢f Khyber Pakhm akhwa Civil Gervants Aet 1973, sead with Fade-
15(1) of Khyber- Pakhtunkhwa Civil 561 vants {Appointment. Promotion and Transier)
Rules, 1989, '

3. Resultantly the followin g postm@,'h'nns!’er:- goc meoored with o o
affect:- .
S.# | Name.of Officew (From _ o
1 Mr. Muharnmad ! Section Cofficer (O: ), I ize m..w.?SEﬁiJ 5 nu:_‘r';) P
 gbal Awan ' PHE Depit S
2 Mr. Dilawar Shah Section Cfficer, Ci Seclt: ¢ fatained on the same posi
3 Mr. Rahim Badshah | Section Officer, C&W Rowinod on the same pos:

: | Deptt: L R

4 | Mr. Jamroz Khan [bcci on Cifficer, Finance ¢ isetaived on the same post

| | Deptt o '

S Mr. Muhammad Section Officer, , s

! Jehan Governor's Sectt: ) L
| 6 | Mr Sher Akbar - Secton Officer, Highar TRcinined an e eta pos
Education Deplt e
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3 L wnll be the sole discretion of the appomtmg authority to accept or refuse a.
: request for transfer. under this rule and any decision made in this behalf shall-be final and
R shall not be quoted as precedence in- -any:other case: -

-9 Appomtment on Acting Charge or current Charge Basis. (1) Where the appointing
R authonty considered it to beﬁp the public interest to fill a post reserved under the rules for
“ departmental promotion and the most senior civil servant belonging to the cadre or service
concerned who is otherwise eligible for promotion, does not possess the specified length of
-sefvice: the: atithority may appoint h:m to that post on acting charge basis;

3’_Prov1ded that no such appointment shall be made, if the prescribed length of service
is short by’ more than **[three years].

(2) . So long as a civil servant holds the acting charge appointment, a civil servant
2~ "junior to him shall not be considered for regular promotion but may be appomted on acting
charge basis to a higher post.

.. +{3)y " Inthe case of a post in Basic Pay Scale 17 and above, reserved under the rules
to ‘befilled in by initial recruitment, where the appointing authority is satisfied that no
“Suitable- officer drawing pay in the basic scale in which the post exists is available in that
category to fill the post and it is expedient to fill the post, it may appoint to that post on acting
charge basis the most senior officer otherwise eligible for promotion in the organization,

“cadre or service, as the case may be, in excess of the promotion quota.

!

S ' | €)) Acting charge appointment/shall be made agamst posts which are likely to fall
R vacant - for period of six months or more. Against vacancies occurring for less than six
"months, current charge appointment may be made according to the orders issued from time to

.+ time.

-

. (5) - Appointment on acting charge basis shall be made on the recommendations of
the Departmental Promotion Committee or the Provincial Selection Board, as the case may
.. be. T~ ' ‘

S

(6)  Acting charge “@ppointment shall not confer any vested right for regular
Rt - promotlon to the post held on acting charge basis. -

PART-III

INITIAL APPOINTMENT

.10, Appointment by Initial Recruitment :-(1) Initial appointment to posts *[in various
basic pay scales) shall be made-

(a) if the post falls within the purview of the Commission, on the basis of
Examination or test to be-conducted by the Commission; or

'nj-: e Full stop at the end of Rule 9 (1) replaced with colon and proviso added by Notification No. SOR-I
e . (S&GAD)4-1/80/Vol-11, dated 20410-1993.
The words one year substituted by Notification No. SOR-I(S&GAD)4-1/80/111, dated 14.3.96.

The words in basic pay scale-16 to 21 substituted by Notification No. SOR-I(S&GAD)1-117/91 (C), dated
12-10-1993.

38
39 .
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. The Chiel Minister,
. .\JWFP Peshawal

Ilnmwh Pm]\u (hannd

APPEAL . / REPI.Z:ESAENTVAT‘ION AGAINST
NOTIFICATION NO. ~DATED 25032010.

ancsentauon for your Honm s sympathetic & benevolent considerations as under::-

1. i “That, although I have been promoted as PMS Officer in BPS-17.. But on
-acting charge basis by the Rrovincial Selection Boaid, which is against the
. *<«=-Law and the Rules. -
T 2 f]'hm, there is clear vacancy of PMS Officer lying vacant since November
‘ 2009 and | had acquired the required length of service.against the post of
‘Tehsildar. '
A‘\ R 'l hat, in the month of November "0()9 and DCCCI’anl 7009 two PSB were

hdd but “without ay re: IS0 or juslmc.mon I was not considered for

\; “promotion inspite of the fact that the posts were lying vacant and 1 was
- o cligible. compeicnt and it for premotion against the said Post As such 1
: . - 'had the right for anti-dated promotion w.e.f. when the post was lying
' vacant 1n(l I was cligible for promotion. : ‘
| ) \ -4 .Thal, [ am hcmg\dlscnmmaied and treaicd with different yard stick. - -
o ! It s, mcn.!ow 1<,qu<.s£ul that on acceptanice of this
- Dcpaﬁmcnnl Appeal / Represemauon I may kindly be promoted as PMS Ofﬁcer in
' . . BPS-17 Ql} reg.ular basis*with effect from the date when post became vacant and |
’ v - beeame eligible or atleast from the day when PSB was held and I was not considered
) without any reason or justification o
o e ‘Thanking you.
i P
' ‘ NALEM AHpAR Y :
Lo | 7 HUMAN RESOURCY DEV; OFFICER
¥ Dated;__: SWAT

——

Reference  subject mentioned - Notiﬁcation, A

/V:ze('m A’/C//nfr //,{'/)b . submit my Dcpartmemal Appcal/ ‘

—
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- SERVICE,TRIBUNAL PESHAWAR { i
. ’ - -- _ ‘ Q\Serwce Appeal NOB 25 of2013
.Nazz Muhammad PMS BS- ojj‘ice of -the

Commissioner Malakand Division at Saidu Sharlflx'!'uf ?;"“m‘
.. Uw
District Swat. A Wacy xa_. S.J
. Appellant . a
o VERSUS T T
Mvmdw& Nq b"Q‘“W ' ‘

U deoha G (D That  Chief Minister Khyber Pakhtunkhuws

0'*“(1'\«/ oy A=\~ e 7/1(/70% /77‘9‘(/’?‘/ Wdﬂ/n/ L/,” /W

2. The ~Chief Secretary, Government of Khyberf
Pakhtunkhwa, Peshpwa-r.

... Respondents

Appeal_ under Section 4 of the Khyber
Pakhtunkhiva-Service Tribunal Acf,_ 1974 against
the order of the respondent No. 2 bearing No.
SOE.II(ED)3(45)2011 dated Peshgwar the .
December, 21, 2011 vide which other'co_lleagues '
of the appellant in PMS BS-17 were regulari:-z’ed ‘

while leaving thé appellant without any
¥gasons, whatfs'oever, to the detriment of the

appellant againét the law and rules on the

R u.‘ &‘1 LW
Scr:»;ie:.inbf-,fil 3 subject and mfrzngng his Constitutional rights,

’ Pesrawar

agamst which the appellant filed a departmental
appeal to the respondent No. 1 which was also
re;ected vzde order No. SOE- II(ED)2(192)/2012
)] -~ dated Peshawar the December, 20, 2012 in

violation to the law and rules




Appeliant longw1th --,counsel _and,,

’""Muhammad Jan, stmct Attorney alongwuh Khanzad Gu\ X

5.0 for the res;‘g‘qndents present Ar?uments were heard

Recordpcruscd ST

This appeal is acccpted as per oyr > detalled ‘
Judgmem of today if connected service appeal No. N )
-394/2013; entxtled “Naeem Akhtar "~ Vs. C‘mef Secretary,’ ' .
Government of Khyber ~pakhtunkhwa, Peshawar a‘nd'
others”. Parties areileft to bear theu own costs. File be

- By R consigned to the record room:

fsentredt tued 0% 4//4/ M/W
I-07- >0/ &

£
-

. .’. Cet ) “-:5 IRy ' ' ' 0 é o)
- T ‘Pite of Presentatizys f.‘f'."%?‘"“'.' S e—— _———‘g

Cemyinn ™ "

_U%'gzc::..._._.,,... e

o LA e

. . . .- 1
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IN THE SUPREME COURT OF PAKISTAN ' , . ',
: -(Appellate Jurisdiction) g : T

.

?‘x:f ST : o
. . L ,
Pi'esent A y ’
MR. JUSTICE NASIR UL IVIULK

MR JUSTICE ’I‘AR]Q P/\RVFZ :

P ‘CIVIL PETIT‘ION NOs. 152-P TQ 158- P OF 2012
! © (on appeal flom (e Jltdgment of- the KPK -Service: Tribunal,
Peshawar -dated 11.01.2012 passed in Service Appe’nl Nos.
1398,1399,1372,1400 to 1403 of 2010) ‘

CGovernment of KPK through' _ _ :
Chiel Secretary Peshawar & others?. ...Petitioners.

ol VERSUS
fazal Hussain and others (in CP 152-P/12)

Naeem Akhtar ete - : (in CP 153-P/12)
Abdul Mateen Qasuria (in CP 154-P/12)
Hidayatullah : (in CP 155-P/12)
Muhammad Nasir . A (in CP. 156-P/12)
Niaz Muhammad | ; C - {in CP 157-P/ 12)
, syed Kazim Hussain Shah N . (in CP 1 58-P/12)
: ' ...Respondents.

For the Petitioners: - Mr. Zahid Yousal, Addl. AG.

. For i;;'he Res pondents: FJEI? Anwar.
o (m CPs 152,155,156 & 158- P/JQ}

'.Qitl'lcr1Rcspo1j1?:{én~ts: NR. *
Date of Hearing: 23.01.2013.

JUDGMENT

‘NAS"IRTUL-MULK J.— Tl'le"'&}overriment of  Khyber

PakhLunklnva through  its Chiefl Seu‘etal‘y and oLhcrs hled~ these
pcllmon« a%allmg ‘the Juclgment of K.P.K. Service Tribunal dated
1[ 012012 whereby appeals. filed by the respondents were allowed in
.[:c-:r'mls ‘{'.o be stated later. The respondents were all scrving as Tchsildar
"(l-’:} RS- 16) and were appointed on agting charge basis against the posts ol
lf‘;"c:g.\:inci:'-ll Management Sc:;"{/iccs (PMS)  Officers i BPS-17 by

NUl][l(cll]()ﬂ ol the LSLaI;llshlnonL Department, Government of Khyber

R -
pepy Rogisirar,
peene Court ofPak@s\!ﬂ&

- Poshavas




Ps 152-P to 158-R/12, o ‘ A77/ /

Pakhtunkhwa dated 25 03.2010 on - the recommendations ol thc

T ol co © ———— T -
Provin.cial-S_election Boa:rd. (PSB). They f’il_ecl service appeals before the
L e

'praymg for promotlon to the posLs thcy held on acting charge
L 'basm wfﬂ eff.ect ﬁ::or'n "the Ada.-;e on Wthl‘l the vacanaca becamc

:avaxlable ’lhe appcal% ot Fazal Hussain, I-hdayatullah ‘Muhammad
= ' ‘

Namr and ‘%yed Kamm IIussam Shdh R(,spondt,nte in (,1v11 PCL]LIOH Nos.
—

lS?-P ‘155—P 156 P and’ 158-P of 2012, reepecuvely, Were

Llee{erms that they were chrectcd to be granted anL<= date regutdr'
W )
::'11)'['_01?1_()1;1,.01"1 to the’ pqst of P[V[b () (BPS l’/] ‘with effect .from

— T

95 03 2010 with all'ba‘ck and conscquential- benelits. The scrvicc

ap puds of Naecem Akhtar, Abdul Malteen Qasuria ancl Niaz Muhammad,
‘____m_-/’-'—"-‘-_-——
RPN — /"ﬁ:: — . gj ._-—-—a——--
Respondents in Civil Petition NOS. 153-P, 154- P cand 157-P of 2012,
e e e T T
respectively, were ' n the terms that théy shall be considered
' \w//\_,/—‘/ T \ﬁ__,._-./’""""“’“—-"""""“_\.__;:w,-:
for regular promotion as and when the vacancies became available for
e e
- jthcm We may straxght away dismiss the latter set of petitions filcd by

'Lhc Government of Khybcr Pakhtunkhwu as no relief was granted to the’

said .,Rcspondents by the Tribunal and the direction was nuzrc‘l‘.}’("
L] Lt

,réstatemeri'tb of the law that whenever vacanci?es Teserved for- Tehsildars:
for promotion to the post of PMS Officer become available they shall be
| 'cOrlsi:c/iered.

20 As regards the other per,itions where the Respondents have
béun glanted ante date reguiar pxomouon fo the post in question,.the

léamed Additiona_,l’ Advocate General contended LhaL the said

Réspondents were not eligible for promotion as they did not possess the
N e T T —

requisite service of thiee years as Tehsildar f¢r promotion to the. higher
Lot PRI st “‘“\-»..—.—-»-’"M ~—--...‘.._~____.._.-/ —
post. This argumeny or twe reasons.}
L = | ~
g:s'téj}z_r, the case of the Provincial Government 'before the Service Tribunal-as

of Pakistan, : ‘ S '
73 nowhere in the comments filed by then before the Tribunal had they
. T — ——

that this was never
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RO

_Guestioned the - eligibility of thé Respondents to be promoted. The same

“is also not discérnable from the impugned judgment as no arguments to

R S Tthat cllect were adya%%:ed before the Pribunal. . Furthermore we have

. " perused. the minutes of the Meeting of the Provincial Selection Board

—l

-which considered the quéstion of appointment of the Tehsildars against
_-; the vacant’ ‘pos‘ts reserved for them. Its recommendations that the
respondents be appointed on acting charge basis was not on account of
their ineligibility for promotion to the said posts. Remarks against each
4dt=the respondents by the Board were favourable and there is no

mention anywhere about their ineligibility. Rather it was expressly

stated thal they had passed their prescribed Departmental examination.

Even otherwise the Additional Advocate General was not in a position o

1

. ;
show (rom the available record that the respondents were not eligible

for promotion to the post 6f PMS Officer.

3. " . The léarned Additional Advocate General further contended

PR

that the réspbﬁ,d(;‘!"_gts were duly promoted with immediate effect on
.21.12.2011 during th;‘sﬁéijlc%ency of their service appeals before the
" . '
. superseding the Notification of their appointments on acting charge
" basis, which was the subject matter of 't'heir Service a.ppeals. in the
imp'L.lgned judgment the ’l‘ribunall did take note of the Notification of
21.12.2011. In case.the respondents were otherwise found entitled for
regular promotion with effect‘ ,fr.om the date of their appointment on
acting charge basié the subsequent Notification of 21.12.2011 was not
an impediment in the way .of the Tribunal to grant such reliel.
41-.‘ ‘The learned Additional Advocate General then submitted
Lhal respondents could only ha\\\/e been promoted with immediate elfect

'~-.s:'ff, 1
and nol entitled to ante-date promotion. In response the learned

‘ o b
: W '\3\} . \
CPs 152-P 10 158-P/12 3 d,

Tribunal. That the respondents had not challenged the said Notification

- — 2 - - T N K
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’kimn,

Sy
,'""‘

czo_unlé‘el repreqcntmg thc P pondcnts pomLod out that being duly

C]l.lc‘dlfl() 1 and VdC&l’lClC%cchlll"lblP Tor Lheu* promo ton ‘they ougfh to th(,

1‘_.promotcd regu arly‘%vhen they were found cluly fit-and qualific'd. by

; '['_-hc P 1ov1r1ual C‘]f‘(il()ll Bo: 11 d. I plau‘(i rf‘]mnco on the JLJd{:‘I’Tl(‘lIL of

les (“ourt in 111(-* case ol LUQMAN LARDEN AND ) QTHE PS v. SECRETARY

L)UCA TION, NWFP 4_1_y"1_;')*___ng_f;z_;@§_g ( 2006 SCMR 1938 ) and an

‘uh.reported_ judgment GOVERNMENT OF N WEP 1. HPOUGH SEC REF/&RY

ESTABL IéﬁMf:M__@_ ND ANOTHER v MUHA MMAD [QBAL KHATTAK AND

¥ ( Civil Appeal No. 860 and 861 of 2010 ) dccwrr‘ on

24 05.2012,

5. - In order to examine the merit of the above con{enUon we

R '

went through the minutes of mecti‘mg f‘qfﬁ‘tlle P‘r@vuunal Selection Board

of 29.12.2009 where (he question uf Jxmmonorl/’»@

‘(.:onsi.dera.i:iori.' From the minutes it transpir ed that at thattime ]’i’?;d._
W(,J - avallahle in the quota réserved for Te hsildars for promotion to the
‘post of AI-“’M 5> Olfic ers. It appedrs from the minutes that the rosponclcnts
Qerc not bemg COIlSlC ered lor promotion ag “so.r’r-lc Tehsildars senior to H
-"-::'l',l'vl_c,l'ﬂ were for one reason or another not Cllglbl(, for promotlon By
'Nouha,a!]on of 21.12.2011 the respondents as well ags the said senior
: ’I‘ehsild.arswerc logether promoted to the posts of PMS Officer on
regular basis. [t seerms that 1:_1'1é only reason that the respondents were

AMMMMW

ot bcing promoted when they were otherwige qualiﬁed for such

5. JSuch reason i

“not. | cgally JLI%Llflrlb lhc re %poncl(*nts wm%cnutled to bc considered
WV ""\ '

- for promotion against the available vcncanmo cmd Lhcy could noL hdvc

bcon ~made to suffer - and their promo{;_ipn- delayed on ‘account: of
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BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 12442/2020

Muhammad Jeham. . .ccoveiiiiiiiiiiiii e riiiaiiaerenanaeaas - APPELLANT
Versus

Chief Secretary,l KPK & others........ et eetaeteareraaraas RESPONDENTS

REJOINDER ON BEHALF OF APPELLANT.

' Respectfully Sheweth:

Reply to Preliminary Objections

S 1-106 ' Par,avNo. 1'to 10 are incorrect, the objections raised

are 5stereo type. The only forum av_ailable to the
'appéllant is this Honorable Tribunal and this fact is
furth'er ascertained bv the honorable Peshawar High
Court in Wx;it Petition No. 1374-P/2019. (Annex H of .
the Service Appeal). Moreover this Honorable Tribunal
has also ascertained the decision m favbr of other
;similarly placed employees. The only forum available
with the Aépellant is th.is Hoﬁorable Tribunal. The
appc;al is not barred by any law, hence duly
" maintainable. The fight of the Appellaﬁt is infringed
therefore, the locus standi is also .in his favor. All the
facts narrated by the appellant are duly annexed with
documented aﬁneXures. The respondent is
| highlighting the lacks of Jurisdiction but miserably

failed to-provide or pinpoint any other forum for'such .



2
relief. The relevant parties has been duly included in

the list of respondents. Better relief cannot be secked

from any other forum but rather than only this

§ Honorable Tribunal,

Replv On Facts

That in Para no.l iﬁcorrectly sfatgd the respondent '
department is duly relying on order dated: 21.12.2011
duly annexed by the appellant with the service appeal
as annexure A and reproduced by the requndent
unn‘ecessarily as annexure II with comments. The

notification annexure as I cannot be denied regarding -

t

- acting charge bases but producing the same at this ,

: stage is- only.for the purpose of misléading this

Honorable Tribunal. Once a subsequent notification is

issued that will prevail over the previous one.

That Para No. 2 is incorrect, the documents on which

" the appellant relying upon is duly annexed as

_annexure B and the same cannot be denied. .

The stance presented‘ by the appellant is rightly

admii;ted at most of the paras and the one _sated

~ incorrect cannot be denied as the same were produced
o Withi relevant annexures. The denials are stereo .type.‘
The annexures fproduced'by the respondents are only

for misleadi'ng the court.



'GROUNDS:

Are incorrect, details are provided in the proceedings
paras and in the main appeal may be considered as

integral part of this reply.

It is therefore, most humbly prayed that on acceptance
of this rejoinder this honorable tribunal may very graciously

be allowed the appeal as-praved for in the main appeal.

1
i

Through o
~f{ N .
BABAR KHAN YOUSAFZAI

_ Advocate Supreme Court. -
Dated: 18.02.2022 " :

AFFIDAVIT

I, Muhammad . Jehan, Ex-Deputy Sccretary, - Staff Trainingl
Institﬁfé, Establishment Department, Peshawar, Ado hereby
solemnly affirm and declare on Oafh that the contents of the
acpompanying Rejoinder are true and correct to the best of my
knoWledge and belief and nothing has been concealed from this

hon’ble court.



' BEFORE THE KHYBER PAKHTUNKHWA,

SERVICE TRIBUNAL, PESHAWAR

~ Service Ap'peal No. 12442/2020

Muhammad Jehan......ccoveeeeeeininennan.s ST UTUOTURS ".....APPELLANT

-Versus =

Chief Secretary, KPK & others......................... e, RESPONDENTS

REJOINDER ON BEHALF OF APPELLANT.

- Respectfully Sheweth:

Reply to Preliminary Objections

1-10

-~ Para No. 1 to 10 are incorrect, the objections réised'
are jstereo -type. The only forum available to the
appellant is this Honorable Tribunal and this fact is

further ascertained bv the honorable Peshawar High -

Court in Writ Petition No. 1374-P/2019. (Annex H of
the Service Appeal). Moreover this Honorable Tribunal
has; also ascertained the decision in favor of other
similarly placed employees. The only forum available.
with the Appellant is this Honérable Tribunal. The

appeal is not -barred by any law, hence duly

" maintainable. The right of the Appellant is infringed

therefore, the locus standi is ‘also in«his favor. All the

.. facts narrated by the appellant are duly annexed with

- documented annexures. ~ The respondent is

highlighting the lacks of ‘Jurisdictiori but miserably

failed to provide or pinpoint any other forum for such
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relief: The relevant parties has been duly included in
the list of respondents. Better relief cannot be seeked

from any other forum but rather than only this

 Honorable Tribunal,

Reply On Facts

That in Para no.l -incorrectly stated the respondent
department is dﬁly relying on order dated: 21.12.2011

duly annexed by the appellant with the service appeal

as annexure A and reproduced by the respondent

unnecessarily as annexure II with comments. The
notification ahnexure as I cannot be denied regarding
acting charge bases but producing the same at this

stage is only for the purpose of misléading this

Honorable Tribunal. Once a subsequent notification is

issued that will prevail over the previous one.

That Para No. 2 is incorrect, the documents on which

the appellant relying updn is duly annexed as

annexure B and the same cannot be denied.

The- stance presented by the appellant is righfly

admitted at most of the paras and the one sated

" incorrect cannot be denied as the same were produced

‘with relevant annexures. ‘T’he denials are stereo type.

The annexures produced by the respondents are only

for misleading the court.
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GROUNDS:

- Are incorrect, détails are provided in the proceedings
. | ~ paras and in the main appeal may be considered as

ihtegral part of this reply.

‘ Itis therefore, most humbly prayed that on acceptance
- - - of this rejoinder this honorable tribunal may very graciously

be allowed the appeal as prayed for in the

W'

main appeal.

Through
iﬁ\«
BABAR KHAN YOUSAFZAI

‘ : Advocate Supreme Court.
Dated: 18.02.2022 :

AFFIDAVIT

I, Muhammad.' Jehan, Ex-Deputy Secrétary, Staff Training.‘
Institute, Establishment Department, Peshawar, do hereby-
solemnly affirm and declare on Oath that the contents of the
accompanyiné Rejoinder are true and correct to the best of my
knowledge and Belief and nothing has been concealed from this

hon’ble court.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

CMNo.___ /2022
In

‘Service Appeal No. 12442 -P/2020
Muhammad J ehan
Versus

Chief Secretary & others

APPLICATION FOR EARLY HEARING A

Respectfully Sheweth:

1. That the above titled service appeal is pending adjudication
before this honourable court and is fixed for 22. 11 2022.

2. That during the course of proceedmgs on the last date of
hearing i.e. 08.08.2022 which was declared as public holiday
and the proceedmgs were not held and now the next date for

proceeding is fixed for 22.11.2022.

3. That the purpose of the very service appeal will become
infructuous if the same is not heard at earliest as two of the

- colleagues who’s similar cases are pending before this
tribunal had reached to the superannuation, and held
retired, therefore the instant case may kindly be ﬁxed at

earliest.

4. That there is no legal bar if the instant service appeal be
accelerated and non-fixation of case for early date would

cause irreparable loss to the applicants.

It is, therefore' humbly prayed that o:i~acceptance of this
Application, the Writ Petition may kmaly be accelerated and

an early date may be ﬁxed

" Through

~ Applicap}/ petitionter

4\/ BABAR Ku AW YOUSAFZAI

Advocate Supreme Court.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL, PESHAWAR

C M No. /2022
In c
Service Appeal No.12442-P/2020

Muhammad Jehan
Versus-

Chief Secretary & others

AFFIDAVIT

I, Muhammad Jehan Effx-Deputy'Secretary, staff Training Institute,
Establishment Departrhent, Peshéwar, do heféby solemnly affirm
and declare on oath that all the contents of the accompanying
Application are true and correct to the, best_ of my knov{iledge and -

belief and nothing has been concealedlfr.om this Honorab!lle Court.
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