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i:4‘\july, 2023 Junior to counsel for the appellant and Mr. Muhammad Jan,

District Attorney for the respondents present.

The .Worthy Chairman is on leave, therefore, case is adjourned2.

to 15.11.2023 for arguments before D.B. P.P given to the parties.

Pee
Member (E)*Miiiazem Shah* •
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21.03.2023 Junior to counsel for the appellant present.

Fazal Shah Mohmand, learned Additional Advocate

General alongwith Mr. Riaz Superintendent for the respondents

present.

Former made a request for adjournment as senior counsel

for the appellant is busy before Hon’ble Peshawar High Court,
f .

Peshawar. Adjourned. To come up for arguments on
-.jV, ' 05.06.2023 before D.B. Parcha Peshi given to the parties.

(Muhammad Akbar Khan) 
Member (E)

(Rozina Rehman) 
Member (J)

Appellant alongwith his counsel present. Mr. Muhammad05.06.2023

Riaz, Superintendent alongwith Mr. Asif Masood Ali Shah,

Deputy District Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment
"I 0

on the ground that he has not made preparation for arguments.

Adjourned. To come up for arguments on 14.07.2023 before the
:\ 9-^ D.B. Parcha Peshi given to the parties.

(Fareeha FauTJ 
Member (E)

(Salah-ud-Din) 
Member (J)

*Naeem Amin*
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Appellant alongwith his counsel present. Mr. Naheed Gul, 

Assistant alongwith Mr. Muhammad Jan, District Attorney for the 

respondents present.

Arguments could not be heard due to paucity of time. 

Adjourned. To come up for arguments on 09.01.2023 before the D.B.

217'A

1 (Salah-Ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

Counsel for the appellant present. Mr. Muhammad Adeel

Butt, Addl. Advocate General alongwith Riaz Khan, Superintendent

for the respondents present.

Learned Member Executive (Miss Fareeha Paul) left the

court at 12.00 Noon in order to attend a meeting in the Law

Department, Government of Khyber Pakhtunkhwa, therefore, this 

is adjourned to 21.03.2023 for arguments before the D.B.case

(ROZIiNA REHMAN) 
Member (J) ' '
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21.02.2022 Due to retirement of the Worthy Chairman, the 

Tribunal is defunct, . therefore, case is adjourned to 

31.05.2022 for the same as before.

31.05.2022 Counsel for the appellant present.

Naseer Ud Din Shah learned Assistant Advocate 

General for respondents present.

Former submitted rejoinder with a request for 

adjournment. Adjourned. To come up for arguments on 

08.08.2022 before D.B.

C
i/

(Fareeha Paul) 
Member(E)

(Rozina Rehman) 
Member (J)

Pue

. . * i r ■ I -I .
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Learned Add!, A.G be reminded about the omission 

and; for submission of reply/comments within extended 

-'--time of 10 days. ,

' 12.07;2021.;

.
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2
^6.10.2021 Appellant in person present. Mr. Naheed Gul, Assistant 

. alongwith Mr. Kabirullah Khattak; Additional Advocate General 
for the respondents present.

Reply/comments on behalf of respondents submitted, 
which is placed on file and copy of the same is handed over to 

appellant, who sought adjournment on the ground that his 

. counsel is not available, today. Adjourned. To come up for 

rejoinder, if ar^^as well as arguments on 14.01.2022 before the 

D.B. /\ , , ’
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(SALAH-UD-DIN) 
MEMBER (J).

(MIAN MUHAMMAD) 
MEMBER (E)

Nemo for the appellant. Mr. Muhammad Rasheed, 
DDA alongwith Nahid Khan, Assistant for the respondents 

present. .

14.01.2022

Due to Non-availability of learned counsel for th 

appellant arguments could not be heard. To come up for 

arguments on 21.02.2022 before the D.B.

Ch(Atiq-Ur-Rehman Wazir) 
Member (E)

I



■'<6 f■•■4

The learned Member Judicial Mr. Muhammad Jamal Khan is 

under transfer, therefore, the case is adjourned. To come up for 

the same before S.B on 10.06.2021.

24.02.2021

(‘

Reader

PreliminaryCounsel for the appellant present, 

arguments heard.
10.06.2021

j

Points raised need consideration. The appeal is

admitted to regular hearing. Let the respondent filed the 

reply/comments the question of bar of limitation will be

taken up during course of regular hearing keeping in view

the grounds of appeal and reply of respondents. The
1 •

.appellant is directed to deposit security and process fee

within 10 days. Thereafter, notices be issued to the

respondents for submission of written reply/comments in

ApoeOant Deposited 
&curity & Process Fea ^

office within 10 days after receipt of notices, positively. If

the written reply/comments are not submitted within the
I
Stipulated time, the office shall submit the file with a report

of non-compliance. File to come up for arguments on

26.10.2021 before the D.B.

if
-Jr- -..mr
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FORM OF ORDER SHEET
Court of

72020Case No.-

Date of order 
proceedings

Order orother proceedings with signature of judgeS.No.

31 2

The appeal of Mr. Said Rasool resubmitted today by Mr. Babar Khan 

Yousafzai Advocate may be entered in the Institution Register and put up to 

the Worthy Chairman for proper order please. \

20/10/20201-

tA.W
RFGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be put2-
3o tllxcU> ■up there on

'CHAIRMAN

Learned counsel for appellant is present. He requests 

for adjournment that he has not prepared the brief of the 

instait appeal. Adjournment granted. File to come up for 

preliminary hearing on 24.02.2021 before S.B.

30.11.2020

r-

j'

(MUHAMMAD JAM/VETKidAAf)-^ 
MEMBER (JUDICIAL)

F-
\\r"

-V•T

\ .
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The present appeal was returned to the counsel for the appellant for completion 

and resubmission within 15 days. Today i.e. on 06.10.2020 he has resubmitted the 
without removing the objection which is returned again to the counsellor the appellant 
for removing the following deficiencies and resubmit the same within 15 days.

same

1- Copy of promotion order in respect of appellant mentioned in the memo of 
appeal (Annexure-B) is not attached with the appeal. ,

2- Copy of departmental appeal mentioned in para-3 of the memo of appeal in 
respect of appellant is not attached with the appeal which may be placed on
it.

3- Page no. 14 and 15 of the appeal are illegible which may be replaced by 
legible/better one.

4- Affidavit may be got attested by the Oath Commissioner.

assist,
DT.'^^^>6/2020

No.

Service Tribunal 
Khyber Pakhtunkhwa 

Peshawar.
Mr. Babar Khn Yousafzai Adv.
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The joint appeal of M/S Said Rasool, Muhammad Jehan and Muhammad Ayaz received today i.e. on 

20 .08.2020 is in complete on the following score which is returned to the counsel for the appellants for 

completion and resubmission within 15 days.

1- Annexures of the appeal may be flagged.
2- Annexure-A, page 21 & 22 of the appeal are illegible which may be replaced by 

legible/better one.
3- Sub-rule- 2 of rule-3 of the appeal rules 1986 requires that every affected civil servant shall 

prefer the appeal separately. Therefore, the appeal of the above named appellants may be 
filed separately/individually.

4- Three copies/sets of the appeal along with annexures i.e. complete in all respect for Tribunal 
and one for each respondent in each appeal may also be submitted.

ys.TNo.

'SM 72020Dt.Q

REGISTRAR .. 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Babar Khan Yousafzai Adv. Pesh.

ysjJk .
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T' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALI
■

PESHAWAR
j!

In Re:

2020Service Appeal No

AppellantSaid Rasool

VERSUS

RespondentsGovt, of Khyber Pakhtunkhwa and others

INDEX

PAGESANNEXDESCRIPTION OF DOCUMENTSS NO

1-5Grounds of Appeal alongwith Affidavit1.

ACopy of notification dated 21.12.20112.

B 2-HCopy of appeal3.

CCopies of judgment dated 22.11.2012. W- 134.

DCopy of order dated 29.01.20135.'

ECopy of order dated 11.01.20186.

FCopy of seniority list7.\
GCopy of order dated 12.06.20198.

H&lCopies of representation and order dated 
28.07.2020

9.

J&K 3V -3?Copies of relevant portions of Rules10.

3/Vakalatnama.11.

JL
Appellant

[Through:

(BABAR KHAlM YOUSAFZAI)
Advocate, Peshawar

• i'

/
. 1

c



THF KHYBER PAKHTUNKHWA service TRIBUNAL
------ ^ PESHAWAR.

2020In Re: Service Appeal No

Home and^ Tribal Affairs Department.

;......;..... ..........Appellant
Said Rasool Deputy Secretary,

Peshawar.

VERSUS

Government of Khyber Pakhtunkhwa, through Chief Secretary. Civil 

Secretariat, Peshawar.

Government of Khyber Pakhtunkhwa,; Administration Department. 

Civil Secretariat. Peshawar.

1.

2.

Government of Khyber Pakhtunkhwa, FinanceSecretary to 

Department, Civil Secretariat, Peshawar.

3.

Secretary to Government of Khyber Pakhtunkhwa, Establishment

Respondents
4.

Department. Civil Secretariat, Peshawar,

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL
PAKHTUNKHWAWITH KHYBERACT, 1974 READ 

GOVERNMENT SERVANTS (EFFICIENCY & DISCIPLINE)
RULES, 1973 AND KHYBER PAKHTUNKHWA CIVIL SERVANT 

(APPOINTMENT, PROMOTION AND TRANSFER) RULES 1989 

PROVINCIAL MANAGEMENT SERVICE RULES 2007AND
AGAINST THE ORDER DATED 28.07.2020 WHEREBY THE
REPRESENTATION FOR GRANT OF REGULAR PROMOTION 

SENIORITY W.E.F 25 JAN 2010 FILED BY THE APPELLANT 

WAS REJECTED BY THE RESPONDENTS.

Respectfully Sheweth:

That the appellant is civil servant (PMS) promoted to different 

scales, currently working in BPS-17 Regular basis. (Copy of 

the notification dated 21.12.2011 'are attached as annexure

1.

“A”).



That the appellant had rendered Services more than five years 

as private Secretaries {BPS-16) before his promotion to BPS- 

17 this fact can be further narrated from promotion order dated 

11.01.2005 via notification No,SOE-IV (E & AD) 1-7/2004.

2.

3. That against the illegality carried out by the respondents, the 

other same like officers filed a joint appeal on 13.06.2011 

where seeking regular promotion w.e.f 25/01/2010 but no 

action what so ever has been taken in this regard. (Copy of 

appeal dated 13.06.2011 is attached as annexure "Bo.

4. That the appellant with others colleagues had approached the 

honourable Peshawar High Court. Peshawar vide W.P 

NO.2727-P/2012 which was disposed off with certain direction 

vide judgment dated 22.11.2012, (Copy of the judgiment dated 

22.11.2012 is attached as annexure "CO-

5. That the respondents had turned down the then 

representation via order dated 29.01.2013 against the 

rules.(Copy of the order is attached as annexure "DO.

6, That other colleagues had also approach to this honourable 

Tribunal service appeals which were accepted and regular 

promotion was granted to them w.e.f 25.03,2010. (Copy of the 

order dated 11.01.2018 is attached as annexure "E "),

7. That the colleagues of the appellant who approached to this 

honourable Tribunal were junior to him as per seniority list 

dated 31.12.2015. (Copy of seniority list is attached as 

annexure F).

8. That on the ground of discrimination the appellant and his 

colleagues approach to the honourable Peshawar High Court. 

Peshawar through W.P No.1374-P/2019 but the same was
turn down with directions to approach the proper forum.(Copy 

of the order dated 12.06.2019 is attached as annexure "G").



9. That the observation held by the august Peshawar High Court. 

Peshawar the appellant and his colleagues submitted a joint 

representation before the competent authority but the same 

was also turned down via Impugned order dated 28.07.2020. 

(Copies of the representation and impugned order dated 

28.07.2020 are attached as annexure '• & J respectively).

10. That the appellants have no other adequate remedy available 

to them but to approach this honourable Tribunal in the instant 

service appeal on the following grounds inter alia.

GROUNDS.

That the impugned order dated 28.07.2020 is illegal, without 

Jurisdiction, without lawful authority and liable to trucked down.

That all the proceedings conducted by the cornpetent authority 

against the appellant are unlawful and against the express 

provision of Khyber Pakhtunkhwa Govt. Servant (E&D) Rules, 

1973. hence, are liable to be set aside.

That the respondents have violated the Khyber Pakhtunkhwa 

Civil Servants (Appointment, promotion and transfer) Rules 

1989 and Provincial Management Service Rules 2007 by 

appointing them on Acting Charge basis instead of regular 

promotion. (Copies of relevant portions of the Rules are 

attached as annexure r & u respectively).

D. That for the acting charge based promotion the appellants had 

also under gone the mandatory training but despite that 

regular promotion was not granted from the relevant dated.

That it is settled by the honourable Apex Court dicta that once 

the Superior Courts enunciates a principle of law. the benefits 

of the same may be extended to all those similarly placed,
albeit they had not come to the conclusion granting such relief;

All the other colleagues being junior to the appellants were 

held promoted but the benefits were not extended to them.

That the officers namely Fazal Hussain, Syed Masood Shah, 

Habibullah Afrif, Naeem Akhtar and Niaz Muhammad are 

appearing at Serial No.221, 233, 306 and 307 while the

A.

B.

C.

. E.

F.



r

t at Serial No.212, 218 and 228 of the seniorityappellants are 

list already attached as annexure I.

G. That it is the fundamental right of the appellants that they should be 

granted regular promotion with effect from 25.01.2010 if they have
: no adverse remarks in their service records but the same has been 

denied to the petitioners by violating the same rights.

H. That the appellants for the redressal of their grievances have gone 

from pillar to post but the respondents are reluctant to provide them
any relief in respect of their regular promotion w.e.f 25.01.2010.

That the appellant seeks permission of this Hon’bie Tribunal to 

raise/agltate other grounds at the time of hearing not

specifically taken in the instant Appeal.

I.

It is therefore, humbly prayed that on acceptance of this 

Service Appeal, the impugned order dated 28.07.2020 may kindly be set 
aside and the appellant be granted regular promotion with effect from
25.01.2010 with all back benefits.

Any other relief which this Hon’bie Tribunal deems fit under 

the circumstance of the case may also graciously be passed in 

favour of the appellant.
IJF^IIam

Through:

(BABAR KHAN YOUSAF2AI)
Advocate, Peshawar.

Dated:-20.08.2020

Certificate:

That earlier the appellant has filed joint Service appeal before this 

honourable Tribunal with other colleagues on 20.08.2020 which was 

returned with directions to file separately.

ADVOCATE
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RFFnRF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

In Re:

2020Service Appeal No

AppellantSaid Rasool

VERSUS

RespondentsGovt, of Khyber Pakhtunkhwa and others

AFFIDAVIT

1, Said Rasool Deputy Secretary, Home and Tribal Affairs 

Department, Peshawar, do hereby solemnly affirm and declare on Oath 

that all. the contents of the accompanied Appeal are true and correct to 

the best of my knowledge and nothing has been ■ concealed or withheld 

from this Honourable Court.

DEPONEN
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government of ICHYBER PAIOITUMCHWA
establishment DEPARTMENt 

i Dated Peshawar the December, 21.2011
\

NQTIfICATIQN :
recommendations of thetheCoijsequent upon

the competent authority is pleased to order the promotion of

Secretaries/Superintendents/Seetlon 0£ficei-(OPS)/PMS 13S-,17

(acting charge), to Provincial Management Service.. (BS-IZ), 

immediate effect:-

NO.SQE.IlfED^3(4512011-

Provincial Selection Board,

the following. Private
■ ^

regular basi.s withon

Name of OfficerS.#

Mr. Said Rasooi
-Mrr-Muhammad~Afzal~ '
Mr. Aurangzeb Awan.______ _
Mr. Npor Muhammad Awan
Mr. Amir Mqhammad_____ _
Mr. Ghulam Hussain ______
Mr. Wazir Muhammad ........
Mr. Mohammad Ishac!] ___
Mr. Shabbir Alur\ad__________ _
Mr. Wazir Gul_______ ________
Mr. Kliurshid Ali_____ _______ _
Mr. Ghulam Muhammad ......

Akbar4chan - ~__________
Mr. Fazal Nabi______ _ .
Mr. Muhammad Saeed

3.
4.
5.
6. .

8.
• 9.

10.
11.
12.
13^ - -
14.
15.

Mr. Muhammad Ayaz ^16-
Mr. Zarimullah17.
Mr. Waheed Khan18.
Mr. Jehanzeb Khan19.

On promotion the above officers will be on probation for a period of 
in terms of Section-6C2) of Khyber Paklitunkhwa Civil Servants Act 1973, read with Rule- 

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transicr)

one year

15(1) of Khyber 
Rules, 1989.

ordered with immediate'Resultantly the following postings/transfers are3.

effect:-
'1*0FromName of Officer 

Mr. Said Rasooi
S.# Ketalned on the .same po.slMomeSection Officer,1.

Deptt:
Retained on the_£^ie post 
Retained on the same po.st

Section Officer, E&AP___
Officer, I-.ieaith

Mr. Muhammad Afzal2.
SectionMr. Aurangzeb A^an

■ ■ ' ■ -j_______

Mr. Noor Muhamniad_

3.
Deptt

Retained on the same poslS^tion • Officer, Hou.sing4.
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i
Deptt:Awan
Section Officer, CM'Sectt: - Retained on the yaine imvj jMr. Amir Muhainmad5.

6. PS to Minister Agriculture Retained on the .same jvi.'.f j 
Retained on itic ],’• •• ‘ ■

Mr. Ghulam Hussain
Mr. Wazir Muhammad Section Officer, Finance 

beptt: 
7.

Section Officer, ST&O'J''
Depth______________■:
■Section . Officer, Higher 
Education Depth

8. Mr. Mohammad Ishaq Retained On the .snmc po.sl i

9. Mr. Shabbir Ahmad Retained on Ihu .'.eirnc po;-.l ,

Retained on the same po.st10. Mr. Wazir Gul Section Officer, Industries 
Deptt:

11. Mr. Khurshid Ali Section Officer, E&S Edu 
Deptt ________ :
Section Officer, Finance 
Deptt: 

IRetained on the s-'inie nosi !
. i

12. Mr. Ghulam 
Muhammad

Retained on the same post
t

13. Mr. Akbar Khan Section Officer, Information 
Deptt:

Retained on the saiTi'’ pr>':i •

i14. Mr. Fazal Nabi Section Officer, IPC Deptt Retained on the same pi 
•Retained on thesatri-: ;•

-1

Section Officer, Social 
Welfare Depth______

-Seetiorr—OftTCef; FlliFnce
Deptt:_______________
Section Officer, IPC Deptt:

15, Mr. Muhammad Saeed

Retained on the16. Mr. Miihammad-Ava^i-

17. Mr. Zarimullah Retained on the sniri'.-1’--. 
Retained on the sarn‘‘ ;m-.l •!18. Mr, Waheed Khan Section Officer, Higher 

Educ, Deptt: 
19. Mr. Jehanzeb Khan Section Officer, Industries 

Deptt
Section Officer, 
Population Welfare [‘'c'ptt: 
against the vacant po.vi.

I
I

4
CHIEF SECRETARY 

KHYBER PAKHTUNKHWA
ENDST: NO. & DATE EVEN

A copy is forwarded to:-
Secretary to Governor. Khyber Pakhtunichwa.

2. Principal Secretary to Chief Minister, KhybenPakhtunkhwa.
3. All Administrative Settretaries to Govt, of Khyber Pakhtunkhwa.
4. . Secretary (Admn: & Coord), FATA Secretariat.
5. Accountant General, Khyber Pakhtunkhwa.
6. Accountanl General (PR). Sub-Office. Peshawar.
0. SO(Secret)/SO(E-lV)/SO(Admn)/ EO/Librarlan, E&A Department.
9- PS to Minister for Agriculture, Khyber Pakhtunkhwa.
10- PS to Chief Secretary, Khyber Pakhtunkhwa.
11. PS to Secretary E-stahlishmunl.
12. ' PS to Special Secretnry(Regiilation), E&AD
13. PAs to AS(E)/DS(Li) Itslab: DepVl;
14. Officers concerned.
15. Office order file.

Personal file of the ol'lii-i’r.s concerned.

1.

•16.

(FARYAL KAZIM) 
SECTION OFFICER(E-II)

’/HSW AFRtPf

*

i
i
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" Diary No—
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: The Hon'ble Chief Minister, ' . . ■,
, Khyber Pakhtunkhwa. Peshawar. . y

APPQIMTMEMT ON ACtIMG~CHAR^£-:BASXS/ASubject:
. IPROMOTION.

i

c: ftDear Sir, •
With due regard, it is brought to your kinq notice tt at we the 28 Nos.i 

Section Officers were promoted as PMS (BPS-17) Officers and poked as Section; . 

Officers on Acting tharge basis vide- Notification"N'o. SOE“II(EE)3(4S)2010 dated; 

January 25, 2010 (Annexure-I). The Provincial Selectioii Board n its meeting Heidi

on May 20, 2011 cc nsider Ten (10) Nos. Section Officer on regujar basis out of 28 t- 

against the availab e- vacancies. vide-'Notificati6n;;'Nb/-SOE;II(ED!)3(45)2011 dated ) T' 

May 30, 2011. (Annexure-IX).

!

\

Sir, itiis stated that 174 PMS Officers BS-17 have been appointed i-; 

through Public Service Commission against.thevqudta, of initial recruitment;vide-: 

Notification No. SOE-II(ED)3(8i)/2010 dated M.ay-:,0'5, 2010-(Asniexare-ni^arid 

posted in the province against the vacant .posts,The Offj.cers so-cpp6inted'.thrdugh
t

Public Service Comrnission will be fanked/seniortpTlnQse'promoted.onTegular.basis
, . i 2-7'; ■ ' *

vide Notification No; SOE.n(ED)3(45)2011 dated.,May.-SO/2011, despite :the'fact:p-:;-
:V.

that they were apppinted'in BS-T7 earlier.-iokhdhJ.vo'niacting .qharge.-basis ■vide.-..j.
j

Notification No. SOE4I(ED)3(45)2010tjated:lanuagg25T2010 Nf-T-.
• I

It may further be .submittedg:tHaJik|kSift)Feme^Cour; df;Pakistah^'iiTa:
!

Civil petition No. 820-P of 2004; dated.■Mafch:Ji6v-''20|:l-'(Annexiirie^IV)':.whiJe’;4
i-

accepting the view points of the Petitioner^hakbrderedv hIs-Testo1ng;:i®sen 

over those who were appointed against'the.dnitiaf-Tecrditment-.c uota. ■Ma;-Abdul

|.

Wahab Petitioner V/^ Government^of KhybGr'Pakhtdnkhwa. th.rougl)'Ghlef-SeGfetat7-'' 

for antedationof his promotion from.August70^;k993-:the^date fro ri.which^he’wasnT:' ''T 

promoted as Section
I

. :V

Officer on;st9P"gap..^ari:afigemehtdh3tead-of ti]ie..date In/which^Tj;
' \

he has.promoted on rpguiar basis. :C'

....

;
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i

it is requested that our .1In’iight of the Judament referred to above,

may kindly be considered sv'mpathetically and consider our pro
• .* t

date we were appdinted on acting charge basis: vide Notifickion No. SOE-

notionfrom the •'.■;ase

II(ED)3(45)2010 date i January 25, 2010

' (
'■ V'- •:

. j '-
i >

• With prdfound'regard. i ■. :•
t' .

I
I

• ^ ■ . I

SignatureDesignationIj^ameS/No.

0^-44.Section Officer. .Mr. Dilawar Shah: 1.

Section .Officer, (jshahMr. Rahim Ba2.
A. C.rv-:-/SeciMKOfficef':I •J 'Mr. Jamroz Khan3. y

t?

SectidhfOffKer,:;-Muhammad Jehan d:i-:4. ; •
•v/'; :•>

Secti§n:aficdrMr. Sher Akb^r i5, ;
(T—r:

SeGtibitOffieerV X6. Mr. wamiq ; #«•

tJig
t SertMfflcerMr. Said Wali Khan7. iml:AM.

SectiphiOffider >;8. Mr. Munir Jan;
f

'T-' • ■
t . r.'

:.SeGtldnyQfficdr' CMr. Bashir Khk9.

t.SecypTf:gffiGer,yv;i;Mr. Zar Gul Kt10 an

• ''v-dy.;

fT'-^
I

• I

f
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BEFORE THE PESHAWAR HIgH COURT, PESHl^WAA

/i*
& -V,-;

••r-I :vii
f

• V^/^7*L^012 V
W.P.No \\

N.
..i

Muhammad Ayaz Toru Section Officer, 
Finance department, Sovt. of K.P.K.,

, Civil Secretariat, Peshawar.

1.

Jamrcz Khan Section Officer, 
Finance Department, Covt. of K.P.K., 
Civil Secretariat. Peshawar.

2.

Muhammad Jehan Section Officer,
. Governor Secretariat, Covt. of K.P.K., . 

. Governor Secretariat, Peshawar.

3.

Sher Akbar Section Officer,
Home <& Tribal Affairs Department Covt. of K.P.K., 
Civil Secre'^a.riai, Peshawar.

4.

Wa|nip Section Officer,
Science d Technology tS Information Technology 
Department Govt, of K.P.K,,
Civil Secretariat, Peshawar.

5.

Munir Jan Section Officer,
EAAD Department Govt, of K.P.K., 
Civil.Secretariat, Peshawar.

6.,

7. Bashir Khan Section Officer, . 
P3iD Department, Govt, of K.P.K., 
Civil Secretariat, Peshawar.

Zar Gul Khan Section Officer, 
Finance Department Govt, of K.P.K., 
Civil Secretariat, Peshawar.

8.

(

/VTTES

!Pe;r.h.r.v:.-.-r
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Civil Secretariot, Peshawar.

Aurangzeb Awan Section Of
Health Department Sov.. of ■ ■
Civil Secretariat, Peshawar.

10.

ir Muhammad AfgharWazir
Section Officer, ^ ^PK

Department Govt, of ■

11.

Finance . . „
Civil Secretariat, Peshawar.

• .6

Shabir Ahmad 
Section Officer Higher 

Sovt. of K.P.K.,
Civil Secretariat, Peshawar.

13 Khurshid Alt Khon Department
Pigmentary A Secondary Education u h 
^1=7; K Civil secretariat, Peshawar.

Education Department,12.

i

Gov

Govt, of K.PX.,
Civil Secretariat, Peshawar.

14.

:
Muhammad SaeedSectionOW^^^ ,
Sacral Welfare Department Gov .
Civil Secretariat, Peshawar.

15.

Officer, ,
.ofK-P.K.,

. 16 . Rahim Badshoh Section 
CA W Department Govt 
Civil Secretariat, Peshawar.

Govt, of K.P.K../
Civil Secretariat,

•>

Peshawar.

i

•
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Relations

petitioners .
Peshawar

Versus
CivilChief Secretary

throughof K-PX., ,Govt.
PeshawarSecretariat

Department, Civil
to Govt, ofSecretary

Peshawar.Secretariat,
of l^.P-1^-Govt.Btoblishment/RegulQtion

crvll"secretariat, Peshawar
Respondents• ,*

Constitution
199 of theW.p. under Article

1973blic of Pakistan.of IsSamic Repu

ResEectfulbLShSWSifc
Offiesfserving as SectionareThat the petitioners PeshQwai1. i« Civil Secretariat,

. of K.P.i^-^(BP5'17) Go’^^ mentioned agams
inn at the posts as

whom are serving
heeding of the petition.

; in thetheir names
f

got at the-havesaid petitioners• .*
oil the above 

credit a long tenure 

25/30 years. ,

That th •-2. moreservice extending

serving'previouslywere
Secretaries (BP5-ld)

the petitioners

intendent/Private 

departments, '

That3. m

Superi notif icowhereby through a
various
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PESHAWAR HIGH COURT. PESHAWAR

FORM ‘A’
FORM OF ORDER SHEET

Order or other proceeding with the order of JudgeDate of order

W.P.NO.2707-P of 201222.11.2012

Ghulam Nabi, advocate for petitioners.

DOST MUHAMMAD KHAN. C.J.- Contends that similarly 

placed persons were granted relief by the Services Tribunal 

and the decision of the same was upheld by the apex court 

granting certain benefits to those employees placed similar to 

the petitioners, therefore, on the strength of dicta laid down 

by the apex court in the case of Hameed Akhtar Niazi Vs. The 

Government (1 996 SCMR 1 185) where it was held that once 

the Supreme Court or the High Court enunciated a principle of 

law, then benefit of the same must be extended to all those 

similarly placed albeit they had not come to the court for 

seeking such relief.

Accordingly, this petition is sent to the Departmental 

Appellate Authority to be treated a Departmental Appeal 

and decision be made keeping in view the dicta laid down by 

the apex court. The needful be done within two months.

Petition disposed of.

Present:

2.

Sd/- Dost Muhammad Khan 

Sd/- Waqar Ahmad
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V.

GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT

NO.SOF-II(ED)3(855)/2008 
Dated Peshawar the January/29 2013

To

1. Mr. Muhammad Ayaz Toru, Section Officer, Finance Deptt.
2. Mr. Jamroz Khan, Section Officer, Finance Deptt.
3. Mr. Muhammad Jehan, Section Officer H&TAs Deptt.
4. Mr. Sher Akbar, Section Officer, H&TAs Deptt.
5. Mr. Wamiq, Section Officer, ST&H Deptt.
6. Mr. Munir Jan, Assistant Manager (Procurement & Inventory) 

FATA Dev. Authority.
7. Mr. Muhammad Bashir Khan, Section Officer, P&D Deptt.
8. Mr. Zar Gul Khan, Section Officer, Finance Deptt.
9. Syed Rasool, Section Officer, H&TAS Deptt.
1 0. Mr, Aurangzeb Awan, Section Officer, Local Govt. Deptt.
11. Mr. Wazir Muhammad Section Officer, Finance Department.
1 2. Mr, Shabir Ahmad, Section Officer, Health Deptt.
1 3. Mr. Khurshid Ali Khan, Section Officer, E&S Edu Deptt.
14. Mr, Fazal Nabi, Section Officer, IPC, Deptt.
1 5. Mr, Muhammad Saeed, Section Officer, Social Welfare, Deptt. 
1 6. Mr. Rahim Badshah, Section Officer, C&W Deptt.
17. Mr. Zarimullah, Section Officer, PIC, Deptt.
18. Mr. Akbar Khan, Section Officer, Information Deptt.

WRIT PETITION NO.2707-P/201 2 - MUHAMMAD AYAZ AND
OTHERS VS GOVT. OF KHYBER PAKHTUNKHWA AND OTHERS

^Subject:-

I am directed to refer to Additional Registrar (J), Peshawar High 

Court letter No.l 8892/Judl dated 09.1 1.2012 on the subject noted above 

inform that after thorough examination of your appeal/ 

representation in this Department, the competent authority has regretted the 

same being not covered under the rules.

and to

Sd/-
(TABASSUM)

SECTION OFFICER (F-ll)
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Service Appeal No. 394/2013 i
18.01.2013

11.01.2018
Date of Institution...

Date of decision...

n. Office of the Co..nhssione. Malakcnd at SauJt^S^nf
Naecm Akhtar, PMSBS- 
Districl Swat. •

Versus

entofKhyberPakhtunkhwaPc^wa.^^^^^^
The Chief Secretary Governm

. Muhammad Asif Yousaizai, 
Advocate

Mr. Muhammad .Ian,
Deputy District Attorney

:For appellant.Mr

For respondents.

V CHAIRMAN
memberNIAZ MHHAMMAD.KHAN _

. MUHAMMAD AMlN tCHAN RUNDlMR.
MR

niDGMENl

shall alsoKHAhL-CHABMANi - This judgment

- 395/2013.Naiz Muhammad
katiHAMMAD

as in both the
. dispose of connected Sei-vice Appeal No. .

questions oflaw and facts ate involved.
appeals common

heard and record perused.
unsel for the partiesArguments of the learned co

attested

EX/-JChyber Palchtu.^kh.wa
Serv'icc Tt ibutiaU 

peshawiT

flMF-H ■ •
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facts

basis alongvvith 20 othersacting charge

,p.„. Hp.»i.«..) •"

promoted onThe appellants were

not promoted on regulai 

deferment of some

.12!201L and the present appellants were
promoted on 21 

basis. The reason 

of their seniors (five in

for not promoting the present appellants was

number) and reservation of those f.ve seats for their seniors.

present appellants approached this Tribunal (or

11.01.2012
Fazal Hussain etc. alongwith the 

their regularization from 

in service appeal No

25.03.2010. This Tribunal vide judgment dated

1398/2010 accepted the appeals, which was upheld by the 

Court of Pakistan and according to that judgment a direction was
august Supreme
iss!.ed to the department to regularize the services of Fazal Hussain etc. ho,n

is.sued thal as25.03.2010. However, for the present appellants the directions

and when the vacancies occurred they would be: p,emoted. Therealter, the 

appellants were promoted on 04.10.2012 on regularbasis but with immediate effect. 

Airainst the order giving effect “immediately”, the appellants filed departmental 

appeals (undated) which were reieoted on 20.i2.20i2. Thereafter, the appellants

filed the present service appeals.

were

arguments

that the very order -datedcounsel for the appellants argued4. . The learned
in which the present appellants were not promoted due to deferment ol

five seats available at that time and
21.12.2011 11

some seniors was illegal because there were

for seniors. In this regard he relied upon aand the seats could not be reseiwedstage Xttbstbd
/i

KJiybc.re _
rr* I 'i'i »-•! I .i*>«

<5 A
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"Executive District Officer Bahawal Pur and others Ps.

2017-SCMR-399. That when ' the

judgment entitled

Muhammad Hafiz and o/to'jreported as

appellants were promoted on 

proper because as per judgment of this. Tribunal upheld by the .august Supreme

to be promoted, as and when the Vacancies .

04.10.2012 with immediate effect, the same was not

. Court of Pakistan, appellants were

25.03.2010 was that 21 vacancies were 

the department miscalculated The same at that time. 1 he 

proof of this is that in the earlier case of Fazal Hussain etc. .the department pressed

into, service M vacancies the detail of which is given below;-.

occurred. That the position of vacancies on

available and not 11 as

Description of vacancyDate of occur
rence of vacancy

Name of officersS.No.

Due to retiremenl.31.07.2009Mr.Muhammad Iqbal Marwat

Due to di.smissal from
service_____________ •
Due to retirement.

05.03.2010N4r. Abdul Hadi2.

05.03.2010Mr. Zaannat Ali3.

Due to retirement;31.03.2010Mr. Shabir Muhammad4. •
i

Due to death.31.03.2010..Mr. Muhammad Hanif5.

Due to retirement01.04.2010Mr. Raj Bahadar6.

Due to retirement24.09.2010Mr. Niamatullah ' •. .7.

Due to retirement.14.04.2010Mr. Momin KJian8.

Due to retiremenl.14.10.2010Mr. Sultanat IClian• 9.

Due 10 retiremenl31.09.2010Mr. Fida Muhammad10.

Due to retirement.31.10.2010il. Mr. Loi tChan

•S'.-': •
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1 1in look the stance that at that time 

detail has been provided which
Thai in the present appeals the department again 

available but a different
IS as

vacancies were

Ibllows:-

Description of vacancyDate of occur
rence of vacancy •Name of .officersS.No.

Due to retirement.31.07.2009Mr.Muhammad Iqbal Marwat
due to new 
of SOs in 

well as

06 posts 
creation 
Secretariat as 
DDO(R) and DDO(-') in
Malakand Division._____
4 posts ol' Assistant to 
Commissioner._______

2.

3.

is common .whereas the .both these tables name ofMuhammad Iqbal Mai-wat is _ _

different and therefore, the total available vacancies would become
That in

rest details are

21 and not 11.

District Attorney argued that the 

no date on departmental appeals

On. the other hand the learned Deputy

time barred because there waspresent appeals are

time.barred! He further argued that the appellants have not made many

promoted prior to the promotion

. In this regard, the learned DDA relied 

‘•Rehmatullah Khan Vs. Secreta)y 

- in appeal No. 935/2015 decided

which were

parties to the present appeals who were
persons as

of the present appellants against direct quota 

of this Tribunal entitledupon a judgment

ofKhyber Palchtunkhwa and others. Government
on 15.09.2017, relying upon case, of iir/ Hussain Skerau delivered by the august

2005-SCMR-1742.Supreme Court of Pakistan reported as

into seiwicelearned counsel for the appellants pressed

Court of Pakistan entitled ‘'Liicimnn

To this objection, the 

judgment of the august Supreme
■■ '-‘.U

. 6.
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Education. Khyher Pakhlunkhwa and others 

in which it has been held that non-impleadment of 

necessary party in itself-would not be a ground for dismissal ot appeal.

Zcireen and ofhers Vs. Secretary

reponod 2006-SCiyni'1938 in

an'.

rONCLUSTON

of limitation; The original orderThis Tribunal is first to decide the issue 

wherefrom the appellants are aggrieved was passed on 4.10.2012 against which the

but the same were rejected, on

7.

appellants filed departmental appeals (undated)

merits and the present service appeals have been filed within 30 days20.12.2012 on

of the rejection of the said departmental appeals 

the departmental appeals were time barred (as no 

and now the present service appeals are time barred.

. Therefore, it cannot be said that 

date is proved by the respondents)

of impleadment of necessary parties, this Tribunal in the 

above had discussed all the judgments

Coming to the issue8.

judgment, of Rahmatullah Khan referred to 

on the subject including those pressed into service by both the pnrties in these

in Abid Hussain SherazVs case delivered in the year, 2005\
appeals. The judgment

decided, inter-alia, on the ground of non-impleadment of necessary party and 

dismissed but the judgment of the year. 2006 of Luqman Zereen
was

the. appeals were

held that when the appeals filed by the appellants before the Seivice "Inbunal

directly recruited persons and what they were asking foi
has

did not seek seniority over

vindication of their right to regular promotion fronrthe date m question and
•.was the

found entitled to the same then they could not be deprivedif the civil sei'vants were ic

of it only because it could have caused some prejudice to some others nor could

those others be heard to deny such benefits deserved by the civil servants. 'Ihe

47“?-'?
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different case then the present appeals. The present

.ipp-cats >G;ijarely fell within the circumstances mentioned in later case ot Luqman

In the former case the issue ot non-impleadment oi

tom'»er rer*oned case is a

Ziv.-.'-frf qua the necessary party

was not discussed whereas in the later case this issue 

of the appellants qua the non-impleadment ot

/I direc: recruits by promotees 

specifically discussed. The

■ parties is covered by the later case and not by the former case. In the former case

case;] was
-.1
.1

wanted antedated promotion on the ground that he had become

from the date of his

" the petitioner

eligible for promotion and he should be given promotion

of present appellants. Therefore, this Tribunal is ol.

■j

eligibility which is not the 

the view that non-impleadment of all those recruited in direct quota is not latal lor

case

the present appeals. One additional reason is that the present appellants are seeking

the present remedy on the basis of a right which allegedly accrued in their favour 

induction of direct recruits. Therefore, the direct recruits cannot beprior to the

heard qua right allegedly accrued in favour of the appellants prior to their induction

. In Rahmalullah's case this Tribunal dismissed the appeal, inter-alia, on the ground 

of non-impleadment of direct recruits because in Rahmalullah's case the appellant 

was appointed'oivacting charge basis against a post reserved for direct recruits and 

waited to be pronioted due to this acting charge appointment which would result, m

his seniority over direct recruits.

Now the only question for determination is whether the promotion ot the9.

appellants was made in accordance with the directions given by this Tribunal-in the

In this regard the Tribunal had directed in Fazedjudgment in Fazal Hussain's 

Hussain’s case that the appellants would be promoted from the date when

cose.

vacancies

■ .would occur.,The defence.of the .respondents in -Fazal i-lussain.s case was (hat (here '

‘V
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available at that time ibr which they submitted detail as mentioned by 

rh-e v-^med counsel for the appellant in arguments part

provided by the respondents

of the learned counsel for the appellant that at

k - were 1 t
Another detail which has 

support to the

A;

in the present appeals gave
berT'.•/

the relevant lime theret
arguments4

in thein the light of directions given1
seats and,not 11. The department

have also promoted the appellants alongwith
v/ere 21

that Fazal
earlier judgment should 

Hussain etc. Secondly in the light of the judgment reterred bv the learned counselto

appellant '^ (2017-SCMR-399) mentioned above, five available vacancies
for the

.■esetved for their seniors which was not legal and the appellants should have
were

also been promoted being next in seniority.

accepted and the

regularly promoted from the date when

costs. File be

quei to the above discussion, the present appeals arc
10. As a se

appellants shall be deemed to have been

regularized'. Parties are left to bear their ownFazal Hussain etc. were

consigned to the record room.

/.
(#1-37. Muh :r... I a d Kha n) 

Chairman

(Muhammad Amin Khan Kundi) 
Member

y
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TENTATIVE SENIORITY LIST OF ms BS-17 OFFICERS A<i crmnn n,., -12.2015
i

'
1

HMr. Jehanzeb Klian, 
BSc, Engineering

12.4.1967.
Nowshera 20.3.2008 27.5.2008 17 By promotion

Land Acquisition Collector,
SNCPL, Peshawar on deputation 
basis (20.03.20l5t2. Ml- Mansoof Qaiser,s 30.3.1966,'

OIKhan
I1.1.1992\ 20.3.2008 27.5.2008MA 17 By promotion

Seretary to Commissioner, 
D.f.Khan 18.07.20113.N Mr. Maqsood Hassan, 

MSc (Maths)
10.3.1967.
FCohat

1.1.1992 6.9.2008 27.5.2008 17 By promotion Section Officer Officer (L/R)
(under suspension) 28.08.2014

Regained
seniority w.e.f. 
27.05.2008

4. Mr. Sajid Ahmad, MA 30.4.1965.
Kohat

6.8.1967, Lakki 
Marwat

1.1.1992 20.3.2008 27.5.2008 !17 By promotion
Section Officer, Health Deott:
(13.12.2013)________

Assistant Commissioner, Hansu 
30.10.2013_____________

Assistant to Commissioner (Rev). 
BannuDiv. 07.11.2013

5. Mr. Abdul Ghafoor 
Shah, M.Sc.

1.1.1992 20.3.2008 27.5.2008 17 By promotion
I

6. Mr. Muhammad
Asghar Khan, MA
(Eng)__________
Mr. Fazl*e-Qadir 

MSC

15.3.1966,
Lakki Marwat

1.1.1992 20.3.2008 27.5.2008 17 By promotion
f7. 1.1.1969, Karak 1.7.1995 20.3.2008 27.5.2008 17 By promotion

Asstt. to Commissioner (Pol) 
Kohat 17.11.20158. Mr. Abdul Hadi, B.A 2.2.1966/ Dir

Upper
1.7.1990 20.03.2008 27.05.2008 17 By promotion

Section Officer, Zakat, Social
Welfare, Special Education & 
Women Empower (23.10.2014)

S.O. Health Oepartmeni 
(13.08.2015)___________

District Officer (F&p), Karak
(20.10,2015)_____________

lac, NHA D.l.Khan -7.12.20 11

Pro-Cum-Protocol Officer. 
fata Development Authority 
on deputation basis,
12.09.2013

9. Sved Muhammad 
Suhail, BA

29.10.1967,
Peshawar

19.11.1990 20.3.2008 27.5.2008 17 By promotion
10. Mr. Khalid Mehmood, 15.3.1967,

DlKhan
1.7.1995 20.3.2008 • 27.5.2008MA 17 By promotion>•

II. Mr. Hafizullah, M.Sc. 31.12.1970,
DlKhan
3.1.1959
Peshawar

1.7.1995 20.3.2008 27.5.2C0S 17 By i':.-omotion
i2. Mr. Abdul Malik. 

Ba/LLB
4.7.1977 29.5.2006 7.11.2008 17 By promotion

♦

2
■\



REMARh:^PRESENT
appointmentrecuIaRappointmen.t/ .

PROMOTION TO PRESENT..
• POSTS.' '’A'.;--

d.ateof 
appoint-" 

•; ME'NT//
. PROMOTI.

DATE OF 
1ST ENTRY 
,>';iNTO 

• :govt: 
■;SER>aCE

D.\TEOF 
birth and! 
domicile-:

NAMEOF 
OFFICER WITH .

• ACAiiEMtC'-. 
QUALIFICATION

•S.No

METHOD OF 
RECRUITME

DATE... -.I- .-/i BPS .

By Promotion1730.05.2011 SO, [PC Deptt: 18.12.201510.1.1957 
IChyber Agency 
19.3.1959, 
Bannu

. IMr. Jamroz K.han, FA 1.3.2008211. 9.9.1976
By Promotion1730.05.2011 SO, H& TAs Deptt, 08.10.2012Mr. Muhammad 1.3.2008212, 25.4.1977

Jehan, BA Section Officer, HomeTAs 
Deprt. LI.05.2012_____________
SO, ST.& IT Department
(12.L0.201Q). ______________
Private Secretary to Special . . 
Assistant to CM for Livestock, 
Fisheries & Coop (23.10.2014) 
Assistant Manager (Procurement 
& Inventory)FATA Dev, 
Authority, 24.06.2011

By Promotion1730.05.20113.10.1957.
Mardan
1.4.1958,
Peshawar

Mr. Sher Akbar, 1.3.2008213. 13.4.1978
M.Com By Promotion1730.05.2011
Mr. Wamiq, BA 1.3.2008214. 12.4.1978

By Promotion1730.05,2011Mr. Syed Wali Khan,215. 1.3.20081.4.19781.4.1958, BannuBA
By Promotion1730.05.20111.3.200801.04.197810.4.1958

Peshawar
Mr, Munir Jan, MA216.

Section Officer, Social Welfare
Department. (09.01.2015)______
SO, Home & TAs Dept,
19.8.2008 ______________
SO. Complaint Cell, CM’s Sectt, 
02.08.2013 _____________
Addl Asstt Commissioner-Il, 
Kohat,01.0l.20l3

By Promotion1730,05.201118.11.1958, 
Bannu

Mr. Zar Gul Khan,
Matric

1.3.2008217. 12.4.1978
By Promotion1721.12.201113.10.1959, 

Peshawar
1.3.2008218. 23.4.1978Mr. Said Rasool, B.A.

By Promotion1721,12.20111.4.1956,
Peshawar

Mr. Noor Muhammad, 
Matric_____________
MrNisar Hussain, BA

219. 1.3.200812.9.1978
By Promotion1721.12.201120.03.200823.03,197615.03.1958 

Kuiram Agency
220.

;
By Promotion17 Section Officer, Agriculture

(25.09.2013)
21.12.201120.03.200810.10.19861.1.1963

Peshawar
Sved Masood Shah,221.
BA

By Promotion17 Service placed at the disposal of 
Addl. Chief Secretary, P&D for 
further posting. 10.06.2015 
Additional Assistant 
Commissioner-Ill, Kohal
(13.3.2014)________________
S.O., Finance Deptt:_________

2l.l2,20U20.03.200811.02.198212.4.1958
Nowshera

Mr. Tariq Hassan, BA222.

He regained
seniroity

By Promotion1720.03.200819815.1.1959, KarakMr. Iqrar Ali Shah,223. 21.12.2011
BA

By Promotion1721.12.201129,5.200816.9.1976/ 8.6.1956Mr. Wazir Muhammad224. 25
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Afgar FA Malakand (22.10.2012)
Agency

SO, Social Welfare Special 
Education & Women

By Promotion22-5. 21.12.2011 17
5.5.1956
Peshawar

Mr. Farooq Ahmad, 21.09.1978 29.05.2008 Empowerment Deptt 
(10.02.2015)

FA

SO Elementary and Secondary 
Depn: 19-08-2008

Mr. FChurshid Ali 
Khan, BA

18.12,1978 29.6.2008 By Promotion226. 29.5.1957
Peshawar

21.12.2011 17

By PromotionMr. Akbar Khan, BA 8.9.1956
Peshawar

07.10.1979 29.05.2008 SO, Law Deptt: 
03.03.2015

227. 21.12.2011 17

6.2.1964
Mardan

By Promotion'228. Mr. Muhammad Ayaz, 2i.12.2011 1709.10.1984 SO, Finance Depct:25.01.20l029,05.2008BA
15.4.1960
Peshawar

01.10.1979 By Promotion Asstt: Manager (Admn) FDA 
(12.04.2013)

229. Mr. Waheed Khan, 29.05.2008 21.12.2011 17
MA

29.09.1979 Section Officer. IPC Deptt, 
22.12.2015

14.10.1957
Peshawar

29.05.2008 By Promotion230. Mr. iehanzeb Khan- 
[II, FA

21.12.2011 17

Services placed at the disposal of 
NHA, Islamabad for further 
posting as LAC (Pesh. Northern 
Bypass) on deputation basis 
07.02.2014

Mr. Bakhtiar Khan, 12.3.1960
Mohmand

20.08.1981 06.09,2008 ■By Promotion •21.12.2011 17231.
FA

Agency

29.04.1998Mr. Muhammad [rshad 25.12.1968 Dir 
Upper

06.09.2008 21.12.2011 By Promotion232. 17 Administrator, Auqaf, KPK 
Peshawar: (14.03.2013)

^ 233.1 06.09.2008Mr. Habibullah Arif, 1.4.1967 Swat 29.04.1998 By Promotion21.12.2011 17 Section Officer. Home Deptt 
(13.08.2015)

On 14 days Ex-Pakistan leave 
(10.12.2015)

t

19.3.1978
Charsadda

07.09.2007 16.02.2012 By AbsorptionDr. Noman Mujahid, 
MBBS, MPH

17234. Research Officer, P&D Deptt: 
FATA Sectt: 16.07.2015

16,6.1986
Nowshera/2

Mr. Shahab 
Muhammad Khan S/0 
Pvaj Muhammad Khan,

27.05.2012 By Initial 
Recruitment

235. 17 Assistant Commissioner, Dargai, 
Malakand w.e.r20-ll-20l4<s-

/
I

26/ >\
I
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V;-295. Miss. Rukhsana 21.1.1987

Chitral/3
27.05.2012 17 By laitial ' 

Recruitment' Section Officer, Higher Education 
Department (23.01.2015)

Jabeen D/0 Rahim 
Fida, MA(£ng)

296. Miss. Hina Saeed D/O 11.12.1981 
D. I. Khan/4

27.05.2012 17 By Initial 
Recruitment Section Officer, C.M’s Sectt; 

(03.04.2015)
Saeed Ahmad,
BCS(Computer
Science)

297. Mr. Masaud Jan S/0
Muhammad Saleem, 
M.A(IR)

22.12.1985 
Dir Lower/3

27.05.2012 By Initial 
Recruitment

17 Addl. AC (R). Dir Upper 
(13.10.2015)

298. Mr. Umar Arshad 
Khan S/O Muhammad 
Arshad, B.A

13.3.1988 
Manse hra/5

27.05.2012 17 By Initial 
Recruitment Additional Assistant 

Commissioner (Kandar), Torghar
09.09.2014

299. Mr. Shakeel Ahmad
Jan S/O Muhammad

1.10.1985 
Lakki Marwat/4

27.05.2012 17 By Initial 
Recruitment Project Manager, Khyber Area 

Dev. Project on deputation , 
13.10.2015

Jan,
LLB

300. Mr. Abdul Haq, 
Matric

06.07.1956 
Bajaur Agency

07.10.1979 29.05.2008 04.10.2012 17 By Promotion SO, Sports Department

301. Mr. Mustafa Kamal, 
D.Com

4.2.1959 Karak 03.10.1979 29.05.2008 04.10.2012 17 By Promotion
SO.AuqafDeptt (21.12.2011)

302. Si Amir Hussain Shah, 
D.Com

28.2.1960
Peshawar

15.01.1980 29.05.2008 04.10.2012 17 By Promotion Section Officer, STI, E&A, 
Department. (04.11.2013) 
Section Officer,Tnfonnation
Deptt: (03.01.2014)______ __
SO, Sports Deptt;
01.06.2011________________
SO, Population Welfare Deptt; 
17.08.2012

303. Mr. Khalil-ur- 
Rchman, 8A’

26.2.1961
Peshawar

04.10.2012 171 By Promotion. 14.1.1980 29.5.2008
304. Mr. Noor Ihsan Shah, 

Matric
10.9.1956
Peshawar

13.02.1980 29.05.2008 04.10.2012 17 By Promotion

305. Mr. Akhtar Khan, 
Matric

4.5.1958
Peshawar

16.06.1980 29.05.2008 04.10.2012 17 By Promotion

306. Mr. Naeem Akhtar S/o
Muhammad Dawood 
(fd.A Pol.S)

11.6.1968 Swat 29.04.1998 06.09.2008 04.10.2012 17 By Promotion Asset; to Commissioner 
(Dev/Pol), Malakand Division, 
Swat. 22.10.2012

■x

4/ ’■
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.307. Mr. Nlaz Mjhammad
S/0 Habib FChan, 
(M.A)

15.1.1970 Swat 29.04.1998 06.09.2008 04,10.2012 17 By Promotion ••/ Assistant to Commissioner (Rev), 
Malakand Division, Swat 
31.12.2012

308. Mr. Abdul Mateen 
Khan Qasuria S/0 
Abdul Hameed Khan 
Qasuria, (BA. 
LLB)/MSc

22.12.1966 D.I. 
Khan

24.06.2000 06.09.2008 04.10.2012 17 By Promotion Secretary, Distt; Public Safety 
Commission, D.I. Khan.. 
01.01.2013

309. Mr. Shaukat Hussain,
(BA LLB)

15.2.1957
Haripur

07.11.1979 06.09.2008 04.10.2012 17 By Promotion Finance Officer, Abbottabad
(24.03.2014)

310. Mr. Gut Nawaz Ali, 
CF.A)

24.4.1958
Haripur

07.11.1979 06.09.2008 04.10.2012 17 By Promotion Secretary. DPSC Abbottabad, 
.06.08.2013

311. Mr. Nowsherawan, 
Matric

20.6.1960/
Kohistiin

7.02.1979 06.09.2008 04,10.2012 17 By Promotion Asstt Commissioner, Palas, 
Kohistan. 26.09.2013312. Oazi Atta-ur-Rehman. . 

(B.A)
20.4.1957
Abbottabad

11.08.1985 06.09.2008 04.10.2012 17 ' By Promotion Report to Estt; Deptt 
28.10.2015 •313; Mr. Muhammad Iqbal-

1, MA
16.II.1956 
Bannu

29.06.1977 02.12.2008 04,10.2012 17 By Promotion Section Officer, Finance 
Department (17.12.2014)

314. Mr. AsifKamal, FA 14.3.1957
Peshawar

14.08.1978 02.12.2008 04.10.2012 17 By Promotion Planning Officer ST&IT
(01.06.2011)

315. Mr. Naeem Khan, B.A 7.12.1959
Peshawar

14.01.1981 02.12.2008 04.10.2012 17 By Promotion SO. Finance Deptt,
04.06.2011

316. Mr. Saleem Jan, MSc.
Economics

7.6.1975 Lakki 
Marwat

07.01.2002 02.02.2009 04.10.2012 17 By Promotion • . Assistant Chief, Capacity 
Building Prject (CBP), P&D 
Deptt; (22.04.2014)

317. Irfan Ali. BA. 12.4.1976
Mohmand
Agency

02.02.2009 02.02.2009 04.10.2012 17 By Promotion Services placed at the disposal of
E&S Edu Deptt, for further 
posting as DM0 in Independent 
Monitoring Unit on deputation 
basi5 09.01.20l4).

LLB

I& 318. Mr. Gohar AIL MA 3.2.1979
Swabi

02.02.2009 02.02.2009 04.10.2012 17 By Promotion Addl Asstt Commissioner (Rev),
Mardan, 01,01.2013

j
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before THE PESHAWAR HIGH COORTi

/2019WPNo

and .Tribal Affairs Department,Said Rasool, Section Officer, Home 

Civil Secretariat. Peshawar.

Muhammad Jehan,.

Peshawar.
Muhammad Ayaz, Section Officer,. Finance , Department, :;Civil 

. Secretariat, Peshawar.

1 "

Secretariat, :Sectiph Officer ^ Governor's
• 2.

3.
Petitioners . ■

, VERSUS

Government of khyber PaKhtunkhwa. throUgh Ohief Secretary. Civil

■ Secretariat, Pesha\A/ar. ;

Government of Khyber Pakhtunkhwa,, administration Department

1.

t

2.

Civil Secretariat, Peshawar. ;

Government: of Khyber .Pakhtunkhwa,/ Finance3.. . Secretary to

Department, Civil Secretariat, Peshawar.

Government of Khyber Pakhtunkhwa, Establishment
»

Secretary to 

Department. Civil Secretariat. Peshawar.

4.
\

\
Respohderits

j = =• = =ir: = ~

PETITION UNDER ARTICLE 199 OF THE 

CONSTITUTION OF ISLAMIC REPUBLIC 

OF PAKISTAN, 1973
i

— .r= =

- Respectfully Sheweth:
i

That the petitioners are law abiding citizens and serving as Section 

Officers (Bps06) current charge./ Superintendent-/ Private Secretaries 

as PMS Officer (BPS-17) on acting charge basis with immediate effect 

i,e.; 25- herewith, as

anhe/ure "AO

1.

\

i

i

.1
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT .J

Bated Pesha\war the July 28, 2020

ORDER
aid Rafiool^^ Muhammad Avaz andNO.SOE-HtED)3f760)2008:- The applicants Mr.

Mr. Muhammad Jehan (PMS officers) filed a representation in pursuance of the Judgement of

Peshawar High Court Peshawar dated: 12.06.2019 in writ petition No; 1374/2019 wherein the 

court passed the following order “f/re petition being not msintainable stands dismissed in 

limine. The petitioners are at liberty to approach the proper forum for the redressal of 

their grievances, if so desire". The applicants therefore via their representation prayed for; .

Grant of regular promotion from the date of their acting charge basis 
appointment i.e. 25.01.2010 , and extend the benefit of the judgements of 
Khyber Pakhtunkhwa Services Tribunal Peshawar passed in appeals No: 
1398/2010 dated: 11.01.2012 titled Fazal Hussain VS Govt, of Khyber 
Pakhtunkhwa and No: 394/2013 dated; 11.01.2018 titled Naeem Akhtar 
VS Govt, of Khyber Pakhtunkhwa. to them as per the dicta of Apex Court 
in‘'1996SCMR 1185”,

Regular promotion from 25.01.2010 be granted in the light of legal 
proposition of Sub Rule (1) of Rule (9) of APT Rules,1989 “no such 
appointment (Acting Charge Appointment) be made if the 
prescribed length of service, is short by more than three years”. 
Therefore, the applicants had completed the prescribed length of secwlce 
and undergone 09 weeks mandatory training.

\ NOfficial record reveals that P^B^^ts meeting held on 15.12.2009 recommended 

18 Superintendents / Private Secretaries for tHeif regular promotion to PMS BS-17 against the 

posts falling in their share, while 28 officials including the applicants were apppinted on acting 

charge basis under Rule-9(3) of APT Rules. 19.89 against the 71 posts I^ing vacant meant for 

initial recruitment. In addition to the above, as per PSB minutes the applicants were also short 

of required length of service for their regular promotion to the post of PMS BS-17.

I.

11.

2.

■\

The applicants were notified to be appointed on' acting charge basis on 

25.01.2010 against the posts reserved for initial recruitment to meet the exigency of‘service and 

to fill the gap of officers that does not confer any right for regular promotion within the 

parameters of Rule 9 (3) & (6) of APT Rules. 1989.

3.

Contrary to the assertion of the applicants the case of Fazal Hussain and others 

is not identical to the plea of the applicants. The benefit of judgements passed in appeals 

dated: 11.01.2012 and 11.01.2018 cannot be extended to the applicants. Mr. Fazal Hussain, 

Mr. Naeem Akhtar and Mr. NIaz Muhammad etc were granted antedation of promotion w.e.f. 

25.03.2010 in pursuance of Khyber Pakhtunkhwa Service Tribunal judgments dated: 

11.01.2012 and 11.01.2018 and Supreme Court of Pakistan Judgement dated: 23.01.2013. 

There were 11 posts falling in the share quota of Tehsildars while 28 temporary posts of

4.

i
. ....^ -T'.' /; ^ ^.r■v. «.s .. - -.O'* .*• ■



y

DDO(R) / DDO(J) in the field meant for initial recruitment were also vacant and Mr. Naeem"^ 

Akhtar and Niaz Muhammad were at S.No.31 and 32 respectively. It is pertinent to mention 

here that Service Tribunal in its judgement dated: 11.012018 held that at the relevant time 

- - there were 21 seats and not 11, in the share quota of Tehsildars. Besides, 05 available . 

vacancies were reserved for their seniors which was declared illegal and the appeUants should 

have also been promoted being next in the seniority.

0 •

Contrary to the claims of the applicants their case has no similarity to the case of 

Mr. Fazal Hussain, Mr. Naeem Akhtar and Mr. Niaz Muhammad etc hence the legal principle 

established by Supreme Court in its judgement dated: 24.04.1996 in 1996 SCMR 1185 which 
has been referred to by Law Department, Khyber Pakhtunkhwa in its letter No: SO(OP-i)/LD/ 

5-6/2012-VOL-V1I/5256-58 dated: 29.06.2020 cannot be extended to them.

5.

The applicants were promoted to PMS (BS-17) on regular basis when clear 

vacancies in their share became available.

6.

7. After due consideration of all the points voiced in the appeal and official record, 

appeal is turned down being devoid of merit.

CHIEF SECRETARY 
KHYBER PAKHTUNKHWA

ENDST: NO. & DATE EVEN.

A copy is forwarded to the:-

1. PSO to Chief Secretary, Khyber Pakhtunkhwa.
2. PS to Chief Secretary, Khyber Pakhtunkhwa.
3. Section Officer (Litigation-ll), Establishment Department.
4. SO(Admn)/EO/Librarian, Establishment Department.
5. PS to Secretary E^blish'ment Department, Khyber Pakhtunkhwa.
6. PS to Special Secretary (Estt), Establishment Department, Khyber Pakhtunkhwa.
7. PA to Deputy Secretary'(Estt), Establishmen
8. Officers/ applicants concerned.
9; Manager, Government Printing Pt%ss. C 
10. Persona files.

\
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(iv) the person concerned is a bona fide resident of the ^^[Khyber Palditunkhwa].
a vacancy exists to accommodate the request for such a transfer; and:

(vi) Provided further that in most deserving cases, the merit of which shall be determined 
on case to case basis and the decision of the Competent Authority in that behalf shall 
be final, Government may allow transfer of a^giy^l servant in BPS-16 and above, . 
subject to the aforesaid conditions.

V (V)

\/%

(2) A person so transferred shall be placed at the^bcmom of the cadre strength which he 
joins for the purpose of determining his seniority vis-a-vis other members borne on the cadre.

It will be the sole discretion of the appointing authority to accept or refuse a request 
for transfer under this rule and any decision made in this behalf shall be final and shall not be 
quoted as precedence in any other case.

(3)

Appointment on Acting Charge or current Charge Basis. (1) Where the appointing 
authority considered it to be in the public interest to fill a post reserved under the rules for 
departmental promotion and the most senior civil servant belonging to the cadre or service 
concerned, who is otherwise eligible for promotion, does not possess the specified length of service 
the authority may appoint him to that post on acting charge basis;

9.

, ^^Provided that no such appointment shall be made, if the prescribed length of service is 
short by more than ^*[three years].

(2) ].
In the case of a post in Basic Pay Scale 17 and above, reserved under the rules to be . 

filled in by initial recruitment, where the appointing authority is satisfied that no suitable officer 
drawing pay in the basic scale in which the post exists is available in that category to fill the post 
and it is expedient to fill the post, it may appoint to that post on acting charge basis the most senior 
officer otherwise eligible for promotion in the organization, cadre or service, as the case may be, in 
excess of the promotion quota.

(3)

Acting charge appointment shall be made against posts which are likely to fall 
vacant for period of six months or more. Against vacancies occurring for less than six months, 
current charge appointment may be made according to the orders issued from time to time.

Appointment on acting charge basis shall be made on the recommendations of the 
Departmental Promotion Committee or the Provincial Selection Board, as the case may be.

Acting charge appointment shall not confer any vested right for regular promotion to 
the post held on acting charge basis.

(4)

(5)

(6)

PART-III

INITIAL APPOINTMENT

Sub.by the Khyber Pakhtunkhwa Act No. IV of 2011.

Full stop at the end of Rule 9 (1) replaced with colon and proviso added by Notification No. SOR-I {S&GAD)4- 
1/80/Vol-ll, dated 20-10-1993.

The words one year substituted by Notification No. SOR-l{S&GAD)4-l/80/ill, dated 14.3.96.

^^Sub rule (2) of rule-9 deleted vide by Notification No. SOR-VI{E&AD)l-3/2009/Vol-Vlll, dated 22-10-2011.
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iSCHEDULE-I
V.^5. • Nomenclature Minimum

qualification
Age Method of recruitmentol posts limit

for ntor ly
appointment initial

recr
uitm

! byi

iinitial
recruitment enl: fn

S31 2
dSi

1 PMS(BS- 
: 17) as per 
i deiail at

2”^ 21- 1) Fifty per cent by initial recruitment gAi ^ . on the
recommendations of the' Commission based on ,the 
result of competitive examination to be conducted by it 
in accordance with the provisions contained in 
^Schedule - VH. •

Division
Bachelor
Degree
from a
recognized
University.

30 lU

3year mj Schedule-
: i II

A'Jtv Mvi

2

1

2) Subject to rule 7, by promotion in the following

(a) twenty per cent, from amongst Tehsildars, who* 
are graduates, on the basis of seniority-com- 
fitness, having five years service as Tehsildar 
and have passed the prescribed Departmental 
Examination; and “ ' -

manner:
TO

Ki

m(b) twenty per cent from amongst Superintendents 
/Private Secretaries on seniorily-cum-fitness 
basis, who are graduate and have undergone a 
training course of 9-weeks at the Provincial 
Management Academy/Provincial Staff Training 
Institute. A joint seniority list of the 
Superintendents and Private Secretaries shall 
be maintained for the purpose of promotion 
the basis

i h

»Ji 5^1 mi
II ^mm \i! on gi

of their continuous regular 
appointment to the respective posts.

3) Ten per cent by selection on merit, on the basis of 
competitive examination, to be conducted by the 
Commission in accordance with f-u

, . . , , the provisions
contained in Schedule-Vlf, from amongst persons 
holding substantive posts of Superintendents, Private 
Secretaries. Personal Assistants. Assistants, Senior 
Scale Stenographers, Stenographers, Data Entry 
Operators, Computer Operators, Senior and Junior 
Clerks who possess post graduate qualification from a 
recognized University and have atleast five 
service under.Government.

‘A
I

years

2. - PMS(BS- NIL By promotion, on seniority-cum-fitness basis, from 
amongst the officers of PMS in BS-17 having at .least five 
years service and have passed the prescribed 
Departmental Training or Departmental Examination.

18)as per
detail al-
Schedule-

3. : PMSfBS- NIL By promotion, on the basis of seniority-com-fitness, from 
amongst PMS officers holding posts in BS-18 and having at 
least 12 years service against posts in BS-17 and above and 
have passed the prescribed Departmental 
Examinations.

19) as per
. detail at!
' Schedule-

Training/II.
I
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Department couid not process 

the cases Of appellants. Hence 

the judgment of Service Tribunal 

as v/e!l as the Peshawar High 

Court may be implemented ■ in 

letter and spirit.

*

&

\

Nothing is available

whether the impugned

judgment has been i 

challenge in Supreme Court i 

of Pakistan or otherwise. ^ . 

Hence the sJudgment •

No copy of the judgment of 

service tribunal is annexed 

however para-4 of the working 

paper prepared by the 

establishment department 

provides that service tribunal in 
its judgment dated 11.1.18 held attains finality and the i 

that at the relevant time there Provincial Selection Board ;

Antedated promotion 

Mse of S. Rasool, 

M. Jehan and

3

M.Ayaz

were 2T seats not eleven in the : may examine the case as
I

share quota of tehsildar. 5 per merit of the case and i

available vacancy reserved for may be promoted if found

their senior which was not Iegai_ i eligible.

and the appeilants who have

been promoted being next in the

seniority.
Mr. Jamshed Ali Baloch filed Opinion wing is of the view . 

service appeal No. 963/2013 that the case of appellant' 

before the KPK Service Tribunal, came under the domain of j 

against the order of rejectiori of amending provision of ^ 

his promotion and the Service ■ promotion policy cf 2009 , 

Tribunal vide judgment dated ! dated 17.3.14 wherein the 

14.12.18 directed the official | case of empioyees who, 

respondents to examine .the • have gone on IPR has 

case of appellants and in case . been considered. Hence 

he is found fully eligible, to.be , the PSB may consider as'

Promotion case of4

Mr.Jamshed Ali

Baloch

!

.. f

/'I
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Department coulJ not process p • &

the cases of appellants. Hence ^ ^

the judgment of Service Tribunal 

as v/ell as the Peshawar High 

Court may be implemented in 

letter and spirit,

' r \ ■

4'
■Jt}

i

i'

3 Antedated promotion

cgse of $■ Rasool, 

M. Jehan and

No copy of the judgment of 

service tribunal is , annexed 

. however para-4 of the working 

paper, prepared by the 

establishment department 

provides that service tribunal in 

its judgment dated 11.1,18 held 

that at the relevant time- there 

were 21 seats not eleven in the 

share, quota of tehsildar.' 5 

available , vacancy reserved'for 

their senior which was not legal 

and the appellants • who have 

been promoted being next in the 

seniority. •

Mr. Jamshed Ali Baloch filed 

service appeal No. 963/2013 

before the KPK Service Tribunal 

against the order of rejection of 

his promotion and the Service 

Tribunal vide judgment dated 

14,12.18 directed the official 

respondents to -examine the 

case of appellants and in case 

he is found fully eligible to be

Nothing is • available 

whether the impugned 

judgment Vhas . been 

challenge, in Supreme Court 

of .Pakistan", or otherwise, 

■Hence . the.' sJudgment 

■attains .finality., and.-.'the 

Provincial Selection Board

M.Ayaz

may examine the case as

■per merit of the case and

may be promoted if found

eligible.

4 Promotion case of Opinion wing is of the view 

that the case of appellant 

came under the domain of 

amending , provision of 

promotion policy of 2009 j 

dated 17.3.14, wherein the ! 

case of employees who | 
have gone on LPR has ! 

been considered. Hence j 

the PSB may consider as 1

Mr.Jamshed Ali 

Baioch 4

i
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VAKALATNAMA
(POWER OF ATTORNEY)

O /am hwn l/h iT^'huFtj rIN THE Ay\/J A’A.

Case. No. 72020

/-yb»n£. Petitioner
/

Versus

...Respondents

S/o,D/o.

^do hereby appoint and constitute BabarnKhan Yousafzai, Abdul Baqi 

Afridi, Muhammad Ali, Advocates High Court of Legal Oracles, in the above-mentioned cause, to do all 

or any of the following acts, deeds and things:-

'.e the

1. To appear, act, and plead for me in the above-mentioned cause, in this court or any other court in 

which the same may be tried or heard, and in any other proceedings arising out of or connected 

therewith;

To sign and verify and file or withdraw all proceedings, petitions, appeals, affidavits, and 

applications for compromise or withdrawal, or for submission to arbitration of the said cause, or 

any other documents as may be deemed necessary or advisable by them for the conduct, 

prosecution or defence of the said cause at ail its stages;

To receive payment of, and issue receipts for, all moneys that may be or become due and payable 

to me/us during the course or on the conclusion of the proceedings;

To do all other acts and things which may be deemed necessary or advisable during the course of 

proceedings;

To delegate all or any of the above powers to any other legal practitioner;

2.

3.

4.

5.

AND I, hereby also agree:-

To ratify whatever the Advocate{s) or their substitutes may do in the proceedings; 

not to hold the Advocate{s) or their substitutes responsible if the said cause be proceeded ex parte 

or dismissed in default in consequence of their absence from the court when it is called for 

hearing unless such absence is due to the gross negligence of the Advocate(s) or their substitutes; 

and

That the Advocate(s) shall be entitled to withdraw from the prosecution of the said cause if the 

whole or any part of the agreed fees remain unpaid.

(a)

(b)

(c)

IN WITNESS WHEREOF I have signed this Power of Attorney hereunder on this 

2020 at Peshawar and the contents of this Power of Attorney haye been read, fully explained and 

understood by me.

day of

Signatures of executants: ACCEPTED 
LEGAL ORACLES
Suite No. 1, Opposite Cantt Railway Station, 
Saddar Road, Peshawar Cantt.
T; 92 91 5284,140 - E: fmanan@legaloracles 
W: www.leeaioracles.coni

.com

•'r

http://www.leeaioracles.coni
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BEFORE THE KHYBER PAKHTUNKHWA.I.%

SERVICE TRIBUNAL. PESHAWARi:
s.

V

[

Service Appeal No. 12441/2020

;
Said Rasool Appellant

VERSUS

Chief Secretary, Khyber Pakhtunkhwa & Others . Respondents

INDEX

Sr. No: Description of Documents Annex Pages

Joint Parawise CommentsI. 2-5 ■

Notification of Appointment2. I .6-8

3. Notification of Promotion II 9-10

4. APT Rules, 1989 III 11
Appeal to Hon’bie CM Against Notification No. Dated 
25.03.2010 ____________ . ________ ___
Appeal / Representation regarding seniority as PMS
Officers in BS-17______
Judgment dated 11.01.2018 in Service Appeal No. 
395/2013

5. 12
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7. V 14-15

8. Supreme Court Judgment dated 23.01.2013 VI 16-20

Dated: 12.11.2021

///Z
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CNIC No: 17301-1286739-5 
Mobile: 0345-5285465
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BEFORE THE KHYBER P^KHTUNKHWA SERVICFS TRIBUNAT.,

Service Appeal Nn. I7^di/9n'?n

PESHAWAR

'in.

Said Rasool, Deputy Secretary,-Home and-Tribal Affairs D 
Peshawar, epartment. Civil Secretariat,

(Appellant)
■

v‘.p'

Versus
I

1. Chief Secretary Khyber Pakhtunkhwa and others
(Respondents)

PARAWISE COMMENTS ON BEHAl.F OF RESPniVDENTS NO 1 7,^ ^ i

PRELIMINARY OR.TECTIONS:

r. That the appellant has got 
respondents.

2. That the appeal is not maintainable.
3. That the appellant has presented the facts in 

relief whatsoever.
4. That the appeal is barred by law/time. ,
5. That this Honourable Tribunal lacks jurisdiction in the matter.
6. I hat the appellant has concealed material facts from the Tribunal
7. That the appellant has not come to the Tribunal with clean hands.'

10 Thrthe insSm ant misjoinder of necessary and proper parties.
0. That the instant appeal is hit by Section 4(1) (b) of the Khyber Pakhtunkhwa. Services

cause of action/locus standi to file the instant appeal against theno

manipulated form which disentitles him for any

!'

I.

Tribunal Act,'1974.• .
ON FACTS!

i ■
■

■T;

i: Incorrect, hence denied. The official 
■.15.12.2009 recommended 18 Superintendents

record reveals that PSB in its meeting held on
/ Private Secretaries for their regular 

promotion to PMS (BS-17) against the posts falling in their share, while 28 officials 

Jncluding the appellant
. i

were appointed on acting charge basis under Rure-_9(3) of APT

arrangement against the posts lying vacant meant for initial 
. -recruitment vide order dated 25-01-2010 (Annex-I). Later on, their services

on availability of the vacancy in their own share vide notification dated 

respectively (Annex-II).

Rules, 1989 as stop gap1-.
;V ■

K' ’
werC'regularized 

21-12-2011
i11

i
2. Incorrect, hence denied. It is clarified that promotion

vacancies in the relevant quota while in the instant case,
were available due to-which they were appointed on acting charge basis and
exigency of service and to fill the gap ofofficers that does not confer any right for regular promotion 

Within the parameters of Rule 9 (3) & (6) of APT Rules

u requires clear availability ofI-i v._
I vacancies for regular promotionno
I*

to meet the

1989 (Annex-Ill).L.

I;-p-
¥

y



3. Incorrect, hence denied^-The departmental appeal of the appellant was processed and 

regretted being not covered under the rules.

4. Correct to the extent that the appellant aiongwith the other colleagues filed writ petition No. 

2707-P/2012 before Peshawar High Court, Peshawar which was disposed off on 22-11-2012 

with the conversion of the petition to departmental appeal and intimating the appellate 

authority fof decision in view of dicta laid down by the apex court; to be done within 2 

months.

•5. Incorrect, hence denied. The appellant aiongwith other PMS officers submitted joined 

application / representation requesting therein for Grant of regular promotion from the date 

of their acting charge basis appointment i.e. 25.01.2010, and extend the benefit of the 

Judgements of Khyber Pakhtunkhwa Services Tribunal Peshawar passed in appeals No: 

1398/2010 dated:'11.01.2012 titled Fazal Hussain VS Govt, of Khyber Pakhtunkhwa and 

No: 394/2013 dated: 11.01.2018 titled Naeem Akhtar VS Govt, of Khyber Pakhtunkhwa, to 

them as per the dicta of Apex Court in “1996 SCMR 1185”. The officers intimated that on 

the said date they had already rendered more than five years service. The said appeal was 

processed, regretted and appellants were informed accordingly through letter dated 

29-01-2013(Annex-IV).

6. Incorrect, hence denied. Mr. Naeem Akhtar was granted antedated promotion in pursuance

of Service Tribunal Judgment dated 11 -01 -2018 as a matter of fact, each and every case has 

its own merits and Judgments of various courts mentioned by the appellant cannot be 

implemented in the instant case. ''

7. Incorrect, hence denied. Contrary to the assertion of the applicant the case of Faza! Hussain and 

others cannot be Juxtaposed to ibid representation as every case has its own facts and circumstances 

therefore; the benefit of the judgements passed in appeals dated:' 11.01.2012 and 11.01.2018 

(Annex-V) cannot be extended to the appellant. Mr. Fazal Hussain, Mr. Naeem Akhtar and Mr. Niaz ' 
Muhammad etc were granted ante-dated of promotion w.e.f 25.03.2010 in pursuance of Khyber 
Pakhtunkhwa Service Tribunal judgments dated: 11.01.2012 and 11.01.2018 and Supreme Court of 
Pakistan Judgement dated: 23.01.2013 (Annex-VI). There were 11 posts falling in the share quota of 
Tehsildars while 28 temporary posts of DDO(R) / DDO(J) in the field meant for initial recruitment 
were also vacant and Mr. Naeem Akhtar and Niaz Muhammad was at S.No.31 and 32 respectively. It 
is pertinent to mention here that Service Tribunal in its judgement dated: 11.01.2018 held that at the 

relevant time there were 21 seats and not 11 in the share quota of Tehsildars. 05 available vacancies 

were reserved for their seniors which was not legal and the appellants should have also been 

promoted being next in the seniority.

8. Incorrect to the extent of discrimination, hence denied. No discrimination has been done. 

Moreover, the position has already been explained in above paras.

9. Incorrect, hence denied. Contrary to the claims of the appellant his case has no similarity to 

the case of Mr. Fazal Hussain, Mr. Naeem Akhtar and Mr. Niaz Muhammad etc hence the 

legal principle established by Supreme Court in its judgement dated: 24.04.1996 in 1996



SCMR 1185 which has-bden. referred to' by Law Department, Khyber Pakhtunkhwa in its 

letter No: SO(OP-I)/LD/5-6/2012-VOL-VlI/5256-58 dated: 29.06.2020 cannot be extended
to them. The applicants cannot be promoted with retrospective effect on a regular vacancy as 

retrospective prornotions are considered to be violation of the legal right of serving 

incumbents. After due consideration of all the points voiced in the appeal and official record, 

the instant appeal can be turned down being devoid of merit.

10. That the instant appeal'is barred by 1 aw.

ON GROUNDS

A. Incorrect. The appellant has got no vested right for his ante-dated promotion 

25.01.2010 as under the rules promotion is always with immediate effect and there 

posts of PMS (BS-17) falling in the promotion share quota of Supdt: / PS.

w.e.f.

were no

B. Incorrect. In December 2009, 18 posts of PMS (BS-17) were, available in the promotion 

^ share quota of appellant. However, appellant was at S.No.53 of the panel and he 

■ appointed as PMS (BS-17) on acting charge basis against vacant posts of PMS BS-17 meant 

for initial recruitment under Section 9 

Rules 1989. Similarly in May 2011, 11 posts

was

(3) of IChyber Pakhtunkhwa Civil Servants (APT) 

available in the promotion share quota of 
appellant and the appellant was at S. No. 30 of the panel and was riot considered for regular 

promotion to the post of PMS (BS-r7).However, he was promoted on regular basis upon the

availability of post on 21-12-2011.

were

C. Incorrect, hence denied. The respondents acted according to law/rules 

B above.
as explained in Para-

D. The position has been explained in Para-B above.

E. Incorrect, hence denied. The case of the appellant is not identical to the cases of those PMS 

(BS-17) officers whose promotion 

or the date of acting charge appointment whichever
ante-dated from the date of occurrence of vacancies 

■ was later as there

was

were vacancies
• 'r*

available in the prornotion share quota. While in December 2009, 18 posts of PMS (BS-17) 

were available in the promotion share quota of appellant. However, appellant was at S.No.53 

of the panel and he was appointed as PMS BS-17 on acting charge basis against vacant post 

of PMS (BS-17) meant for initial recruitment under Section 9 (3) of Khyber Pakhtunkhwa 

Civil Servants (APT) Rules 1989. Similarly in May 201 1, II posts were available in the

promotion share quota of appellant and the appellant was at S.No. 30 and 

for regular promotion to the post of PMS (BS-17)
was not considered 

as no vacancy in the promotion share
quota was available, -

F. As explained in paras above.

G. Incorrect. No fundamental right of the appellant have been violated.
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H. Incorrect. The request of the appellant has been considered and processed at each forum but 
regretted being devoid of merit.

I. That the respondents seek permission to raise further grounds during arguments.

It is, therefore, most humbly prayed that on acceptance of these parawise 

comments, the instanbAppeal may very graciously be dismissed with costs.

Chief Secretary y 
Khyber Pakhtiinkhwa 

(Respondent No.l)

Secretary to Govt, of 
Khyber Pakhtunkhwa 

Finance Department 
(Respondent No.3)

Secret^yJj>'€o^. of 
Khyber F^htunkhwa 

Administration Department 
(Respondent No.2)

I

Secr^tg^ to Gov\iw 
Khyber PakhtunkQ>^ 

Establishment Department 
(Respondent No.4)

i;

/'V
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GOVEaii^ENT OF NWFP 
ESTABLISHMENT DEPA;RTME;NT

II 6; •
V.

»v - mp-
sStSi'vi '’ ■

Dated Peshawar the 2r5^LJanuary, 2010

- NOTIFICATION: '•!11 •

Conseqgen-.t upon the ..rccommcnciyiions .>1 ihc 

Board, “ftie'competent authority is pleased to appomi ihe

§m

■-•;■■

.»•'

r-foilowin'g Section Orficers (Section Orfioer'f.Current Charge) / Supcrinu.-iult-nis /
wii h

• .*
’•-•••:-i’rivaic Seer-etaries as PMS OTficers (BS-17) on acting charge toasisF.

irniinediate efrcct;-^1:- '.v;

Name of officerSr. it

!•» 

I ill
]. Mr. Divvalar Shahk'.;
2. IMr. Rahim I3adshah

Mr. Jamroz Khan__________
Mr. ,Muhamrnad_ Jehan 
Mr. Sher Akbar - - 
Mi\\-Vamiq 
Mr. Said Wali Khan
Mr. Munii'AJan...........
Mr. Bash'ir Khan 
Mr. Zar Ciul Khan
Mr. Syed Rasool 
Mr. Muhammad Afzai 
Mr. Aurangzc^b Awan 

Mr. Noor Muhammad 

dVlr-.Ai'nir Muhammad 

Mr. Ghulam Hussain

If-.'; ■

3.m 4.

■Mm
■’laM

■'sirm
■'-‘'I-

5.sr;'. • ;
6.
7.
8.
9.
]().

BB*."-'-.- I
T V \

12.
« : 13.

"4 4.
SS’- ' 15.

16.
Mr. Wazir-Muhammad 

Mr. Muhammad Ishaq
17.

i- .1,8 -
Mr. Shabbif Ahmad 

Mr. Wazir Gul 
Mr. Rarooq Ahmad 

Mr. Khurshid Ali Khan 

M r. • (?. h u! a,in M u h a in m a d

.1.9

20
. I'21

22

23 •
Mr. r'axol Nabi 
Mr. Abdui 'Qabcer 

•Mr. Muhammad Saecd 

Mr. Muhammad Ayaz 

Mr. Zarimullah

I24 I
I25 I

26

27

28

■./



••
omccrs will be oh probyiion lorOn their promotion the above 

of section-6(2)
1 -5{l]- of Civil.- Servants {AppoinunenL

of NWFP Civil Servants Atrl
Prom'oiion unci

year

' 'i^':Tc:^c3' Xvift 
; . 'Transfer).

Rule-
^5

i

ordered wiih>•
following po#'^. / :rs are

Mtg" -
the

*-e

ToFrom..^nie of officer

■; l^ahim
' 'Padshah

Retained on the' same .. . 
post.
Retained on the same . 
post.

Retained on the sanu.- .
._R2-?.!:j____ ____

Retained on the
same post. ,

Retained on the same

Section Officer. 
CM’s Secretariat. 
’ Section Officer, 
C & W Deptt:

^■Mr. Jamrojc Kha.n Section Officer, 
Finance Deptt:

'Mr' Mu h a mm ad 
•..• "] jehan .. ...

Sec'Lion Officer 
(jovernor’s Scctl:

- Ml'- Shor Akbar Section • - Officer.- 
Higher Ddueal.ion ■

Section 
S'l'^v.lT Deptt;

Officer, - I'^etairu.-d oi’i the sam'' 
i post.

Retained on the same '.

.RPsl- ..
Section Ofncci(R I). 
fCstablishmenl Depu:

I as substitute of Mr. 
'I'chsin ulla h
ix^etained on the same

................
Retained on the same 
post.
Retained on th{,' same 
post.

/h.tdMr. Wamu:]
•i

. r"! Mr. Said Wali Section Officer;
Mineraj^ Dev/ pcpU: _

Autiiority

r^-.

Mr. Munir Jan

/

Section Ofneer, 
P&D Deptt;

Section 
Finance Depit:

‘ OTfiecr. 
TAs-

' *1

Mr. Bashir Khan9. !
i' ..4-------

i Mr. Zaf G'u! KlianJV Officer
10,

n# . Section 
Home 
Depth 
Section Officer 
tCsta.blishment

Mr. Syed RasoolV

1 Retained oi'i the same 
post.

i! Mr. Muhammad 
! Afzal

12. iT# ■ C.
A De_pth_

Section Officer, 
hleah.h Depth

Section Officer,
.......

Sccticin Office!’. 
CM/s Secretariat__

PS to Minister for 
I Agriculture 

i Seelipn Officer.
I Finafice Deptt:

! Section Officer,
I STci'.IT Deptt:

i Supdt: SrhEtyAO

:: Retained'on the samP 
• _ post.

Retained on the samt: 
posh
Retained on the same;
_2psL.........
Retained on the same 
post.
Retained on the same- 
post.
iN^eUiined on the: san.e 
pe)sL

Home iii. 'I'As l.:)epLh 
I against l.he

’ Mr, Aurang/.eb 
■ ;Awan

; Mr. Noor 
I Muhammad

! -):T ;!
ir-'^ h
St-: • i Id.

i'
i !.Mr. Amir
' ' ' ! Muharnmad

Mr: Ghulaim 
I Hussain

■ Mr. Wazir 
: Muharnmad

i Mr. Muhammad 
; Ishaq

j Mr. Shabbir 
: Ahmad

-;•

• s •

16,I i -

1: : I 7. ■5I ■.1?.v •
: 18 :

fv
i 19 ! vaeaniI"

T-h'

< •
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• ;• rp^^^i-..,. ••

i Rctoincci (in
; pOSl

' ; l-lighcf l‘:dLK:al.>^>'’’ ■ 
::4,>cpl'.: a^ainsl,

■ vacniU posi-
1 Rci.ainccl ovi

ihc.sawir

' Mr^ Wa:w''-Ad|\. i SccU-ar. Oriiccr,
-indu:'a.ni:s Oi-l>d:Wm§ 1

• i

iitIPS"
lip«-

1 •--•
V r.. Lhc saiurI

"lihurshid Ali ;U:(:l.ion «nS*.f
l^crncnl.ary ...•. •■ i ^ 

clary
i lM.U:n:aUpn Ot;pU- . .

:
r '■ ; Mr. 

=Khan '••.■22

•;4PP'.r
V.

I'inan'cc OcpLP- 
againsi ihc vacani 
post
U(:,,ainc(l on Ihc S'"'"'

1 Ucuiincd on 
1 posl
i'U(aain^:d on 
i posl :

. 'i I PS l''ood OcpU.i Mr..GKu]a.m
■ [s/iuha.vnmad

■ Mr. l''a'/-al Nabi

":,•••
V ‘

■ -i'- \ \« •
OlTiccr. ST!Scobon

2d il'u: saiiu’
, Ofriccr, 

Auqai' nci)b.: 
Sccl-ion Olfiqcr. 
Social Welfare

■' Mr. Abdul Qadeer Scclion
25 l.he same-:

■^Mr. .Muhammad 
, Sa.ccd 1r.'.«

h ■ Depu:....... .
i MV:‘w(uhammS'" re CM SccTl.arial.

ilI

1 l''inanee Dep'-'-'- 
i againsL
: post. :

Oincer, IPO ' l^ciainod on
1 pn^!:.

i•> •c

the vacani
27 •-! ^ Ay a-/

l,he sanu-i
Mr i SecUon

iOepU.;.,../
1i -28

t : . :
1

.W.F.P-secretary.n ICHIEF

20 i 0
J, SNpSXiNCnlsOE^EDiSil^^i^^

' A copy iT'for\Vacd‘^<l ■■■
.A,lAdvnn'ust.rm..vcS<;crcr^jTJ^^

5. “‘‘Vri A„m,.v,l,, rraH.".''

o Olficta-s oonccincd.
■ in p's to Chief Secretary

, 11. l^.S. ‘f’‘(RoKulahons) Es
12.I’S h) bpccidl hcxi • . I nWFI>.

. - , ,3.l>S..oMu..tcr^ncuFo^^;,,^^^^,,,,,0.pav1rnen1.
of the officers eoneernca.

■’m

(ij-NWl'P.

nWi'V.

I lo Ciovi.
‘i;

%' ■■

iIK' '• 3.
£ ^ •

k:- , l:2^A Oepi-
7.0-m

i NWld’.
nwfp. lablishmcnt Oept: •:m ■j.•Iili

II
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1^) personal files
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Civil S(-’i-vants (App('inhni:th,

iti probation for a-period of one 
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Result.!n(i\' iP,.3.
*•'' lohowing postinj^s/transfers * \are ordered with immediate

effect:-
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5, .. Mr. Amir Muhammad .-

; >4„ ...y
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Vi i. r-

•••.'
Mi^'Mcjhamniad .;}shaq

' ■'

'■ 'SS' - 8;•«^ * ; i.

•r-.'.r — . —- 9, ;- . Mf^S^habWr Almvad -Section ’Officer, Higher 
^l-ducation Deptt:
Section Officer, Industries 
i9&ptt:
Section 
beptt

Section Officer; I'in.mce j l^i.-tninecl on the .Schitg’pc.i.s-i ;
l>.eptt: " ______

' Section (Officer, intorinatimi j Isiiained on the .same ;•• -.
• Doi.nt- I

Retained on the sai..G- f :m
i• lo.-' Mr. Wazir Gul I *Retained on the same postI ■- f

j ,#

I .V- '• .' - - .'ir- Mr.'Khurshiv^rAii'-. Officet-gpSi^Edu Retained on the samerno.ci '¥ II
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___ .
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Mr. Akbar kTi.im •'
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j Scctmji Ofl'icor. If-'C iK-pil 
Mr. Muhammitii 1 Section Oft’icer.

I'Vv'clfare Dopit:
. .1/ i St:ciit*n ' k^il irei',

14. Mr'. Fa/iil Nalii f- ^
i- ■•?

I .. i l\rlained on the .«atr'^ ••••■ 
Si'Ci.'.! ; Isi'Kiined on ihcs:;:I I15.r, :5:
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j Section Officer, iPC Deplt: | Reiaini^ on-the; san-. - 
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I Ri.iu(Oi)eptt: j
Section Oiiicer, indu.'ilric.-s [ Section Officer,

j l’(‘|.■'u!f^tion Welfare !' • 
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Mr. Wal'iced Klein■ 18. iJ '
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> (3) It win be the sole discretion of the appointing authority to accept or refuse a . 
ifeque^'for transfer unto this rule, an*_any-decision made in this behalf shall„be final and 

■ f’shall ndtbe'quoted as precedence.iri-ariy.ptto case.

*. -.9. J. Appointment dh Acting-Charge or current Charge Basis. (1) Where the appointing
authority'coti'sidered -it-to be wi the public interest to fill a post reserved under the rules for 

.-fdepartritental,promotion and tfi^most senior civil servant belonging to the cadre or service 
..,-'7cdhcefii#-.who is otherwise eligible for promotion, does not possess the specified length ot 

■ *':-;,'.'^'fsferyice the authority may appoint him to that post on acting charge basis,

'' ."Provided that no such appointment shall be made, if the prescribed length of service 

is short ijy more than ^'[three years].

i' t

.'T*

(2) So long as a civil servant holds the acting charge appointment, a civil servant 
junior to him shall not be considered for regular promotion but may be appointed on acting 

charge basis to a higher post.1r

. - ^3:)- In the case of a post in Basic Pay Scale 17 and above, reserved under the rules
to be filled in by initial recruitment, where the appointing authority is satisfied that no 

'teuitable.'officer drawing pay in the basic scale in which the post exists is available in that 
' category to fill the post and it is expedient to fill the post, it may appoint to that post on acUng 

- .charge basis the most senior officer otherwise eligible for promotion in the organization, 
cadre or service, as the case may be, in excess of the promotion quota.

(4) Acting charge appointment'shall be made against posts which are likely to fall
vacant for period of six months or more. Against vacancies occurring for less than six 
months, current charge appointment may be made according to the orders issued from time to
time.

■

f

; -I

(5) . Appointment on acting charge basis shall be made on the recommendations of 
the Departmental; Promotion Committee or the Provincial Selection Board, as the case may

Acting charge "appointment shall not confer any vested right for regular 

.promotion to the post’held on acting charge basis.

. be.'i'
-N.

. (6)(•
;

•,,
i

I PART-III

INITIAL APPOINTMENT

10. Appointment by Initial Recruitment :-(l) Initial appointment to posts ''[in various 

- basic pay scales] shall be made-
v‘

, if the post falls within the purview of the Commission, on the basis of 
Examination or test to be conducted by the Commission; or

(a)

/
No. SOR-1Full stop at the end of Rule 9(1) replaced with colon and proviso added by Notification 

(S&GAD)4-l/80/Vol-II, dated 20-10-1993. ,. .
The words one year substituted by Notification No. SOR-I(S&GAD)4-1/80AII, dated 14.3.96. 
The words in basic pay scale-16 to 21 substituted by Notification No. SOR-l(S&GAD)l-l 17/91 (C), dated 
12-10-1'993.
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The CliicC Miiii.slcr 
NWFP, Peshawar.

I I;i

Tlii'(Mi^dV.P'’.‘')l^^^r_Channcl.
f-

appeal / nEPRruSF.NTATTON AGArNST
~ NO rTlilCATlol^NQ. DATED 25.03.2010.

• ‘sHTLTECT;
,._v

ii -We-
i..

■^Respected'Sir,
»*

Reference. subject mentioned'* Notification, . I;
. submit my Departmental Appeal/ ■//A'/\ O

Ii-Mmpmm-v»;: 1. .‘That, although I have been promoted as PMS Officer in BPS-17,. but on 

. acting charge basis by the Provinci^al Selection Boagd,’which is against the

- <r;/-Lavv and the Rules.

2. -That, there is clear vacancy of PMS Officer lying vacant since November

2009 and I had acquired the required length of service against the post of 

Tehsildar.
- T Thai, in ilic month of November 2009 and December 2009 two PSB were

Iheld but without any reason or jupiiicaiion 1 was not considered for 

promotion inspife (A the fact that the posts were lying vacant and I was 

eligible, competent and fit for promotion against the said Post. As such I 

had the right for nnti-daled promotion w.e.f. when the post was lying 

vacant-and I wns eligible for promotion.
• 4. . That, I am being discriminated and treated with different yard stick.

t-
i$, "
i|

■i.

i
i

• 'I

■P i

)

--
4'^

It is, ‘ therefore, "requested iliat on acceptance of this 

Depnitinenta! Appeal / Representation, I may kindly be promoted as PMS Officer in 

DPS-17 on regular basis’with effect from the date when post became vacajit and I 

became eligible or nileast from the day when PSB was held and 1 was not considered 

without any reason or justification

V

•a'--

Thanking you.

I
' I

ijrNAEEM
HUMAN RESOURClj DEV; OFFICER 

SWAT
.•
' /

Dnicd: .

/
I
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SERVICE TRIBHNAL PESHAWAR ■„,
S/i-' , •

•ij;. ■ •

?"^; 
■ '-J"

A'^-: ^TT|7T

■ -

-^rvice Appeal.No^^ 5^ 0/2013
£

,f^.
•;.-il

Si
Nfli'z Muhammad PMS BS-12, .. office of

11 Commissioner Malakand Division at Saidu S/ign/'/ll*WtjF-^>p'*^% 

District Swat.1 -i

8
. .Avvellant ■

0O'

I'l,

VERSUSiMB
smm

............................................. ■

cM >

^... r

That Chief Minister Khyber Pakhti^nkhwa,
y !'•

&
» rm

\ - \ - ‘s-ii

Ihk. 2. The .Chief Secretary,- Government ' of Kfiyber
' - • . • ■' 'Pakhtunkhwa, Peshawar.

ImmiiIt
li.

I .. .Resvondents u,;.

:A tt

■ J?Wj '

Appeal under Section 4 of the Khyber 

Pakhtunkhuja Service Tribunal Act, i$74 against
■[■■

f'-

the order gf the respondent No. 2 .beciring No. 

SOE:U(ED)3(4§)2011 dated Peslffiiu'ar ■ the .

- ^-Vecember, 21, 2011 vide vjhiffi gther. cpUf^S^^.^ 

gf the appellant in f MS ^B~17.mr-^y%ffifi?-^-^zed '

>.. .; ' i

1

m
li

hii
AJTWmtti' ^hUe' Jeaving- tHe (i}}p?ltanty:;plfji(ua' ‘IW.

whatsoever; to the ■detrirh.^nt, of 'the \ 

appelidnt agqinm the'daw-.
suffieQt,a-M infrfh'ffiigffiif\C6:ffitifiif^^^

against vfhichffihe appffilantfile-ffia ffief>ffi 

appeal to the respondent No.'i-iyhich. lutts also 

rejected vide order .No. S,QE-ZKE;P!)2(192)/2012.

•t-; Vtr'.--.--

•V
th
Id a• .*> reasons,

ifCM
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Si

^Tvulkiiwa
.•‘. vScryici; Trib'uiJ'il, ’

. -Peirhawv •
K-M

ff;-
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'< •

dated

violation to thelaw and ridesym
Peshawar the December, 20, 2012 in
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i \



• > A -. ■

s:P-i;>.

^m:;.
and /counselaldngwi^l-'' V.

Hh Khanzad
heard-

App5^^2int
S,„M,Ti.«<i J». 0»Bi» «»'"« "°'’*” 

Sfl ro. .«P»V"B P«»>

Record perused.

were %.

i

detailedoUr
appeal No. 

Akhtar Vs. Chief Secretary

accepted as perThis appeal is

' of today inin connected service
jud^iTient 
394/2013; entitled “Naeem 

of Khyber
andPeshawar

their own costs. Fi'o be
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IN THE SUPREME COURT OF PAKISTAN t
^ :

(A.ppelJate Jurisdiction) ■

■. >
\

ife' .-c- V
, ‘

Pteisent:
MR.JUSTICE NASIR-UL-MULK 

' MR, JUSTICE TARIQ PARVEZ -
■ •

: .. -CIVIL PETITION NQs. 152~P. TO 158-P OF 2012
i • (on .appeal'Jrom 'tiTe^-judgmenl- of the KPK -Service Tribunal, 

Pesliawai" dated liiOl.20.1.2 - passed in Service Appeal Nos 
•t 398,1399,■1372',-l^lOO to r^pa of 2616)'-

a?.

r .CtQvernmeril: of KPK through 
Cliief Secretary Peshawar & others'* Petitioners.

m VERSUSm . Eazal Hussain-and others 
Naeem Akhtar etc 
Abdul Mateeii Qasuria 
Hidayat'Lillah 
Muhammad. Nasir 
Niaz Muhammad 
Syed Kazim Hussain Shah

(in CP 152-P/12) ' 
(in CP 153--P/12) 
(in.CP 154-P/12) 
(in CP 155-P/12) 
(in CR 156-P/12) 
(in-CP 157-P/ 12) 
(in CP 1.58-P/12) 
...Respondents.

m:& /
j

If
B- Eor the Petitioners Mr, Zahid Yousa.f, Addl, AG

For- Uie Respondents: Mr. Ejaz Anwar.
(m CPs 152,155,156 & 158-P/12)im

Other Respond'en-ts;i N.R,ia
m. Dale ol' Hearing: 23.01,2013.
W

JUDGMENT
I5 I

NASIRrUL-MULK. J.~ The 'Government of Khybcr 

Pakhtunkhwa through its Chief Secretary and otliers
Im filed-- these

petitions assailing the judgment ■ ol K.P.K. Service Tribumal dated 

1:1,01,2012 whereby appeals, filed by the respondents were allowed it] 

terms to be stated later. The respondents were all serving as I'ehsildar

■ 'r

m IEIfsr-
(BPS-16) a.nd were appointed on acting charge basis against the posts of 

Provincial M.'si.nagement Services (PMS)

IfJ

Officers in r3PS-I7 by 

NoLilit:a-tion ol the Establisliment Depart.rnent, G-overnment o.f IChvbe
KM-'

)
PC C

M■i
S-v-F"

>
Court of Pakism

._...'.4af
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.CPs.l52-P to l,58-i;^/12
h- -: . ■ •

(-.he recommencla(:ions o! theF^akh tunkhwa dated 25.03.20 1 0 on

Provincial- Selection Bo^fd (PSB). They filed service appeals before the

'.one'- -"f-'f ' --ke- . ' • 1, . -■'pJ-ifiiM^Fi'praying for promotion to the posts they held on acting charge

.- basis , effect

a'i/ailable- 2"h.e.....ap’peals of Fazal Hussain, Hida.yatuUah, Muhammad
. - ■

Nash'and Syed Kazim Hussain Shah, Respondents in Civil Petition Nos, 
152-P, 155-P, 156-P and 158-P of .2012, respectively,■ were^^aUm^^hi 

the-die-rm.s that, they were directed' to be granted a.ntejdate regulaj 

■promotion to the post of PMS 'Officer (BPS-17) with effect .from 

25,03.2010 with all back and consequential benefits. The 

appeals of Naeem Akhtar, Abdul Mateen Qasuxja and, i^zjd^^ammad 

Respondents in C.iyil Petition Noa. 153-?, 154-P ; and^__1^^'P. c^^O 1 2

4;1
•y.*, illifrom the date on which-the vacancies, becam.e

I1
4 <

m--'-

Ir" serviceI I

f-P-

.respective!}^, were^Isposedm^n the terms that they shall be consideied
i

.■P.r.'
for regular promotion as and wj-ieio^l^ vacaricies^^bg^'ie^^[^^^^^4j^^ ’ ajla

IK- them. We may straight away dismiss the latter set.of petitions filed byitit. a
the Government of. Khyber Pakhtunkhwa as no relief was granted to the 

said , R,espondents by the Tribunal 'and the direction was merely 

. restatement of the law that whenever vacancies'reserved for Tehsildars 

.' for promotion to the post of PMS Officer become available .they, shall be 

.considered.

m
I' ■■

It::-: •4
m
i:' •m:
lITT

iST'1' I
As regards the othei' petilions where the Respondents have 

been granted ante-date regular promotion to the post in question,. the 

learned Additiona/ Advocate General contended 

Respondents were;'not eligible for promotion as they did not possess the
V;-_________________ - .. . ——^ ■

requisite service of three years as Tehsildar promotion to the. higher 

post. This argumen^^feil^pDr two rea!^ons.|Fir'5tly^ that this was 

■the case of the Provincial Gqvernnnent/before t.he Service Tribunal an 

■ nowhere in the comments filed by them before the Tribunal had they

. .'2,
mr:

/■

SiT that- the said> 1
HA... •
ii
W:^IESTED '1
is rievcr

-.nGm
W^gistfai]r.

■■'■•nafV-
■mmw

n
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‘'z V,:4 3. CPs 1-32-P 10 158-P/i2
;r

r^-i:..' -

qiiesUoned the^eliRibility of the Respondents to be promoted. The same 

is also .IIOL discernable IVom the impugocd judgment as no arguments to 

that elTeel were, advanced before the Tribunal. Furthermore we have 

“pej-used the minutes of the Meeting of the Provincial Selection Board 

which considered the question of appointmenl of the Tehsildars against

.

V. •

A'- the vacanCposts reserveli for them. Us recommendations that the

acting charge basis was not on account ol
\v-,c.
a-- respoiidcnts be appointed on 

their ineligibility for promotion to the said posts. Remarks against eac.h
*3: ;\r favourable and there is noof^the respondents by the Board were 

'mention anywhere about their ineligibility. Rather it was expressly

t-. y

y-.

r
Stated that they had passed their prescribed Departmental examination. 

Even otherwise the Additional Adyocate General was not in a position to 

yhow from the available record that the respondents were not eligible

;

3
1

for promotion to the post of PMS Officer.

: The learned Additional Advocate General further contended

that the respbridehts were duly promoted with immediate effect 

■21.1.2.2011 during the pehdency of their service appeals before the 

'I’ribunal. That the respondents had not challenged the said Notilication 

superseding the Notification of their appointments on acting charge 

basis, which was the subject matter of their service appeals. In the 

impugned judgmentUhe Tribunal did take note of the Notification of . 

21.12.2011. In case.the respondents were otherwise found entitled for 

re.gulai' promotion with effect* from the date of their appointment on 

aeting charge basis the subsequent Notification of 21.12.2011 

an impedimen't in the way of the Tribunal to grant such relief.

■ The 'learned Additional Advocate General then submitted

:k I

T i
J
ifon

A ■i

K ■

-Sf-mi-
25-. •

P-
b^'* &3.- : was not

w- /•.

- • 
i--'■

i
5

4.
b’;• • -z ■ ■ ■ l.liat respondents could only ha^ve been promoted with immediate effect

the lea.i'ned

r-
and not entitled to ante-date promotion. In response

r».Ir
1>.-•m
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CPs ,1.52-P to I.58-P/I2 4

;r..
i

li counsel representing . the -Respondents pointed out that being, duly
quginea :ancl vacancie^available'Ior their promotion they ought 

®fi!2.n;^Rronn,oted n-egularl^lien -they
to have

i were found duly fj.t and qualified by

the judgment of
R::C

the-Provincial Sdeetion Board, He placed reliance o n

this (..louTl; in die case of WQMANZAREEN AND OTHRRR
'"■ SECRETA-RViBrvfc-.' ^

education...NWFP AND OTHERS ( 2006 SCMR

unreported judgment GOVEMimiT OF NWFP THRminu aurm.-r. ov 

kSTUlEMEHMENT A.ND ANO'PHFR
* m'" ■ “—

MQTHER^ ' (■ Civil Appe-al No.

■ , ,24;.05.2012.

1938 ) and an.
1=2

l\iLlli6MMAD IQBAl KHAVr.AK AND

860. and 861 of 2010 ) decided

y.

0 n.
I

I'a'i 'U
5.t In order to examine the of the'above contention

went through the minutes of meetlngtljlfthdvRiwinciat 

ol 29,,12.2009 where tl'ie

■iwe ■ P.f: ir'- .•
Selection Board • '-4

U12 c] u e s 1:1 o n o i p'fpin o
is

charge basis of the respondents for theypost of PMC Offid^^S

consideration. Fro.m thefe:'- ' minutes it Li'anspircd that at that-time 

weie available in the quota reserved for Teli.sildars
'W.^>1,'

■lifor promotion to the 

appears from the minutes that the respondents 

as 'so.-me Tehsildars

il;
post of i'^MS Officers. It1h

c' • ■ i
not being considered for promotion iwere

senior to , ibi'\ 1them were for one reason or another not eligible for

the respondents as well as the said

promotion. By
■sNotification of 2 .1., 12,20.1; 1 im md. senior Bi

Tehsildars were together promoted to the posts of PMS Officer 

fha^he only reason that the respondents

0 n Im•regular basis. It seems %
were

not. being promoted when they -were ^otherwise qualified for such 

neligibihty cp[ their q^pnior^ieaguesJSu^promotion wasfthe i
reason is

not legally justifiable,' The respondents, were, entitled to be considered . 

vacancies'and they could not havefor promotion against the available 

been made to suffer and their promotion delayed on account of
in.e,lig[.bi.lity of their seniors. The minutes of the Provincial Selection

liiMtAi-.--.. v7
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B.oai-d .clear]y,:i:naicates- that :fhe 

promoiion-ato the posts- ot -PMS
; respgedents were.otherwise eligible forVi

Offlceiv That being the situation;' the)/

.were entuiedhto b^romoted’on the date when therr
acting charge basis

:■■■■ T .

appointments to the posts.of PMS Office

frj l.hjs view of the I'natterj

iinpugned.judgment of the Service Tribunal

r were notified.
6.

exception can be taken to the 

■ The petitions are therefore

no

declined.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

C M No. 12022
In
Service Appeal No. 12441-P/2020

Said Rasool $'Wce't<5
Versus

Chief Secretary 85 others

APPLICATION FOR EARLY HEARING

Respectfully Sheweth;

1. That the above titled service appeal is pending adjudication 
before this honourable court and is fixed for 22.11.2022.

2. That during the course of proceedings tin the last date of 
hearing i.e. 08.08.2022 which was declared as public holiday

: and the proceedings were not held and now the next date for 
proceeding is fixed for 22.11.2022.

3. That the purpose of the very service appeal will become 
infructuous if the same is not heard a!: earliest as two of the 
colleagues who’s similar cases are, pending before this 
tribunal had reached to the superannuation and held 
retired, therefore the instant case may kindly'be fixed at 
earliest.

4. That there is no legal bar if the instant service appeal be 
accelerated and non-fixation of case for early date would 
cause irreparable loss to the applicants.

It is, therefore, humbly prayed that on. acceptance of this 
Application, the Writ Petition may kindly be accelerated and 
an early date may be fixed.

c<

Applicant / petitioner
Through

Babar Hjiah YousAfzai 
Advocate ttupreme Court.

J



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

C M No. /2022
In
Service Appeal No. 12441-P/2020

Said Rasool

Versus

Chief Secretary 85 others

Affidavit

I, Said Rasool, Ex-Deputy Secretary, Home Department, Civil 
Secretariat Peshawar, do hereby solemnly affirm and' declare 

oath that all the contents of the accompanying Application 

true and correct to the best of my knowledge and' belief and 

nothing has been concealed from this Honorable Court.

on
are

D EP
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PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR 

proforma FOR EARLY HEARING

V' KHY8ER

form 'B' \
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Early Hearings

13#i4. In case No.

.S-a^cL-- ----------
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Vs
ij

Enteredon behalf of,ri WPresent
in the relevant register.
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Jp alongwith main case__\r^yik
Put 1

/

I 0^2) -Oa ^; Lasr date fixed

I Reason(S) for last adjournment, if 

I any by the Branph Incharge.

i Datejsj fixed in the similar matter
i ■ ' . ■ ■

: bv the branch Incharge
I ‘
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Available dates Readers/Assistant 

Registrar branch

Assistant Registrar
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BEFORE THE KHYBER PAKHTUNKHWA.
SERVICE TRIBUNAL. PESHAWAR

Service Appeal No. 12441/2020

Said Rasool, Appellant

Versus

Chief Secretary, KPK & others Respondents

REJOINDER ON BEHALF OF APPELLANT.

Respectfully Sheweth:

Reply to Preliminary Objections

1 - 10 Para No. 1 to 10 are incorrect, the objections raised

stereo type. The only forum available to theare

appellant is this Honorable Tribunal and' this fact is

further ascertained by the honorable Peshawar High 

Court in Writ Petition No. 1374-P/2019. (Annex H of 

the Service Appeal). Moreover this Honorable Tribunal
I

has also ascertained the decision in fayor of other 

similarly placed employees. The only forum available 

with the Appellant is this Honorable Tribunal. The
I

appeal is not barred by any law, ; hence duly 

maintainable. The right of the Appellant is infringed 

therefore, the locus standi is also in his favor. All the

facts narrated by the appellant are duly annexed with

documented The respondent
1

highlierhtinff the lacks of Jurisdiction but miserablv

annexures. IS
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•6
relief. The relevant parties has been duly included in

^ ■

the list of respondents. Better relief cannot be seeked

from any other forum but rather than only this 

Honorable Tribunal,

Reply On Facts

1. That in Para no.l incorrectly stated the respondent 

department is duly relying on order dated: ,21.12.2011 

duly annexed by the appellant with the service appeal 

as annexure A and reproduced by the respondent 

unnecessarily as annexure II with comments. The 

notification annexure as I cannot be denied regarding 

acting charge bases but producing the same at this 

stage is only for the purpose of misleading this 

Honorable Tribunal. Once a subsequent notification is
I

issued that will prevail over the previous one.

2. That Para No. 2 is incorrect, the documents on which 

the appellant relying upon is duly annexed as

annexure B and the same cannot be denied.

The stance presented by the'^ appellant is rightly 

admitted at most of the paras and the one sated 

incorrect cannot be denied as the same were produced 

with relevant annexures. The denials are, stereo type. 

The annexures produced by the respondents are only 

for misleading the court. :

3 - 9
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Grounds:

Are incorrect, details are provided in the proceedings 

paras and in the main appeal may be considered as

integral part of this reply.

It is therefore, most humbly prayed that on'acceptance 

of this rejoinder this honorable tribunal may very graciously 

be allowed the appeal as prayed for in the main appeal.

Appellant

Through

Babar Khan Yousafzai
Advocate Supreme Court.

Dated; 18.02.2022

AFFIDAVIT

I, Said Rasoll, Ex-Deputy Secretary, Home Department, Peshawar, 

do hereby solemnly affirm and declare on Oath that the contents of
I

the accompanying Rejoinder are true and correct to the best of my 

knowledge and belief and nothing has 

hon’ble court.

been concealed from this

DeponentATTESTED


