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o .;_j"i:'fflih,luiy, 2023 1. Junior to counsel for the appellant and Mr. Muhammad Jan,

District Attorney for the respondents present.
2. - The Worthy Chairman is on leave, therefore, case is adjoumed

to 15.11.2023 for arguments before D.B. P.P given to the parties.

PeshMa ' - (Farecha Pawb)

*Mutazem Shah* - ' Member (E)
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21.03.2023

05.06.2023 -

*Naeem Amin*

Junior to counsel for the appellant present.

Fazal Shah Mohmand, learned Additional Advocate
" General alongwith Mr. Riaz Superintendenf for the respondents

present.

Former made a reqﬁest for adjournment as senior counsel
for the appellant is busy before Hon’ble Peshawar High Court,
Peshawar. Adjourned. To come up for arguments on

05.06.2023 before D.B. Parcha Peshi given to the parties.

(Muhammad Akbar Khan) (Rozina Rehman)
Member (E) Member (J)

Appellant alongwith his counsel present. Mr. Muhammad
Riaz, Superintendent alongwith Mr. Asif Masood Ali ‘Shah,
Deputy District Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment

- on the ground that he has not made preparation for arguments.

Adjourned. To come up for arguments on 14.07.2023 before the

D.B. Parcha Peshi given to the parties.

(Fareﬁ‘l?mr | (Salah-iud-Din)

Member (E) | Member (J)
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Appellant alongwith his counsel present. Mr. Naheed Gul,“
Assistant alongwith Mr. Muhammad Jan, District Attorney for the
respondents present.

Arguments 'could not be heard due to paucity of time.

Adjourned. To come up for arguments on 09.01.2023 before the D.B.

' —
(Mian Muhammad) (Salah-Ud-Din)
Member (E) ' Member (J)

Counsel for the appellant present. Mr. Muhammad Adeel
Butt, Addl. Advocate General alongwith Riaz Khan, Superintendent
{or the respondents present.

Learned Member Executive (Miss Fareeha Paul) left the
court at 12.00 Noon in order to attend a meeting in the Law

Department, Government of Khyber Pakhtunkhwa, therefore, this
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case is adjourned to 21.03.2023 for arguments before the D.B.
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(ROZINA REHMAN)'
Member (J) * *
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2'1.02.202'2 : Due to retirement of the- Wérthy' Chairman, the
 Tribunal is defunct, . therefore, ‘case_ is adjourned to

31.05.2022 for the same as before..

31.05.2022 Counsel for the appellant present.

Naseer Ud Din Shah learned Assistant Advocate'
General for respondents present.

Former submitted rejoinder with a request for

adjournment. Adjourned. To come up for arguments on

08.08.2022 before D.B..

‘(Fareeha Paul) . '(Rozina Rehman)
Member(E) Member (J)
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Stipulated period passed reply ,no,ii,éubmitted.‘

|
|

14.01.2022

| "':""“-~ ~t|me of 10 days

7%,

-t
'k .

B . Learned Addl A G be remmded about the omission

and for submtssron of reply/comments w1thm extended

Appellant in person present Mr. Naheed Gul, Assistant

‘ ~'aiongw1th Mr, Kabirullah Khattak Addatlonal Advocate General -
for the respondents present. '

Reply/comments on behalf of respondents ‘submitted,

| _whlch is placed on flle and copy of the same is handed over to

appe!lant who sought ad]ournment on the ground that his

Jcounsel is not avaliable today. Adjourned. To come up for

reJomder if ary as weil as arguments on 14.01.2022 before the
D.B.’

e

)
(MIAN MUFAMMAD) . © (SALAH -UD-DIN)

~ MEMBER (E) ’ | L ' MEMBER (J).

Nemo for the appellant. Mr. Muhammad Rasheed,
DDA alongwith Nahid Khan, Assistant for the respondents

present.

Due to Non-availability. of learned counsel for th
appellant arguments could not be heard. To come up-for
arguments on 21.02.2022 before the D.B.

Mr-Rehman Wazir)

Member (E) -
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124.02.2021 The learned Member Judicial Mr. Muhammad Jamal Khan is
under transfer, therefore, the case is adjourned. To come up for

the same before S.B on 10.06.2021.

[ s .
égder".

10.06.2021. - Counsel for the appellant present. Preliminary
/. arguments heard. '

. Points raised need consideration. The appéal is
‘ admitted to regula_r hgaring. Let-the respondent filed the
_r'eply/comhte;n\tsﬁ thé question of bar of limitation will be
taken‘up during course of regular hearing keeping in view
the grounds of appeat and reply of réspondents. The
,ﬁappeIIant 'is'di‘rectecl' to deposit security and process fee |
| within 10 days. Thereafter, notices be issued to the
respondents for submission of written reply/comments in
A;ﬁbéﬁan‘; Deposited office within 10 days after receipt of notices, positively. If

cun’ty&Process Feg = ,
v the written reply/comments are not submitted within the

stlpulated time, the office shall submlt the file with a report
of non-compliance. File to come up for arguments on

26 10.2021 before the D.B.

Chaifrfian



4 @ Form- A
FORM OF ORDER SHEET
Court of
3\ Case No.- \ S_q L{\ /2020
S.No. Dété of order Order or.other proceedings with signature of judge
proceedings :
1 2 3
1. 20/10/2020 . The appeal of Mr. Said Ra-sool resubmitted today by Mr. Babar Khan
Yousafzai Advocate may be entered in the Institutiqn Register and put up to
the Worthy Chairman for proper order please.
=AM/
‘ REGISTRAR
7. This case is entrusted to S. Bench for preliminary hearing to be put
up there on ZOI N 12}0 d
CEIA\I MAN
30.11.2020 Learned counsel for appellant is present. He requests

for a

instapt appeal. .Adjourhment granted. File to co(rg_e up for

preliminary hearing on 24.02.2021 before S.B.

djournment that he has not prepared the brief of the

(MUHAMMAD' JAMAL RKHAN)——
'MEMBER (JUDICIAL) .

51
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é; The present appeal was returned to the counsel for the appelia'lnt for completion
and resubmission within 15 days. Today i.e. on 06.10.2020 he has resubmitted the same
without removing the objection which is returned again to the counselifor the appellant

for removing the following deficiencies and resubmit the same within 15 ',days.

1- Copy of promotion order in respect of appellant mentioned in the memo of
" appeal (Annexure-B) is not attached with the appeal. \

2- Copy of departmental appeal mentioned in para-3 of the. memo of appeal in
respect of appellant is not attached with the appeal which may be placed on
it.

3-

Page no. 14 and 15 of the appeal are illegible which may be replaced by
legible/better one.

4- Affidavit may be got attested by the Oath Commlssmner

Noﬁs; /S.T, :
DT."’Q‘ Z@ /2020 ‘ - N

Service Trlbunal
Khyber Pakhtunkhwa
- Pc’?shawa'r.

Mr. Babar Khn Yousafzai Adv.

§/ J‘// @Aé(/'a;ﬁm; yemovesd hen(,a/. Refzubmd;z;_/
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The joint appeal of M/S Said Rasool, Muhammad Jehan and Muhammad Ayaz received today i.e. on
20 .08.2020 is in complete on the following score which is returned to the counsel for the appellants for
completion and resubmission within 15 days. '
1- Annexures of the appeal may be flagged. : ' ,
2- Annexure-A, page 21 & 22 of the appeal are illegible which may be rep!aced by
legible/better one.
3- Sub-rule- 2 of rule-3 of the appeal rules 1986 requires that every affected civil servant shall
prefer the appeal separately. Therefore, the appeal of the above named appellants may be
filed separately/individually. .

4- Three copies/sets of the appeal along with annexures i.e. complete in all respect for Tribunal
and one for each respondent in each appeal may also be submitted.

No. QXS ‘ 69 /S.T

L8

ot.od/é 2020

EGISTﬁR

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA "
. PESHAWAR.
Mr. Babar Khan Yousafzai Adv. Pesh.
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*" ‘9. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
v PESHAWAR : : o
In Re:
Service Appeal No 2 2020
Said RASO0L.......coviiveiiiiiciiie s SR TPt Appellant
VERSUS -
Govt. of Khyber Pakhtunkhwa and others................c...... Respondents
INDE X
S NO | DESCRIPTION OF DOCUMENTS . ANNEX | PAGES
1. Grounds of Appeal alongwith Affidavit - 1-5
2. Copy of notification dated 21.12.20.11 A g -3
3. Copy of appeal . B g,,.c{
4 Copies of judgment dated 22.11.2012. C ’@; 13
| 5.7 | Copy of order dated 29.01.2013 D iy
|6 | Copy of order dated 11.01.2018 E -5
.7 Copy of seniority list F 3&—3 4
8. Copy of order dated 12.06.2019 G j:,z, 24
9. Copies of representation and order dated "H&I ey
28.07.2020 =~ 3o 55
10. Copies of relevant portions of Rules ' J&K. 3y 37
11. Vakalatnama. : ' ' | 37

. ‘Appellant
Through: - " ! R -
(BABAR KH%\%{JSAFZA:) o

Advocate, Peshawar.




EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

BT

" In Re: Service Appeal No 2020.

 said Rasool Deputy Secretary, Home and Tribal Aﬁalrs Department"”'

PESIAWEA ...+ eerveeaseeareeseeerensesaaasesnsanies L ...... RTTIEUUUOT

.VERSUSf

1. Government of Khyber Pakhtunkhwa, through Chlef Secretary, Civil

: Secretanat Peshawar.

2. ‘Govermnment of Khyber Pakhtunkhwa, Administration Department,

Civil Secretanat Peshawar.

3. Secretary to Government of Khyber Pakhtunkhwa Flnance

Department Civil Secretariat, Peshawar.

Appellant L

4, Secretary to Government of Khyber Pakhtunkhwa Establlshment o

Department, Civil Secretariat, Peshawar...... ,'..........;....Respondents

il

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL
ACT, 1974 READ WITH KHYBER  PAKHTUNKHWA
GOVERNMENT. SERVANTS (EFFICIENCY = & ' DISCIPLINE)
" RULES, 1973 AND KHYBER PAKHTUNKHWA CIVIL SERVANT
* (APPOINTMENT, PROMOTION AND TRANSFER) RULES 1989
AND PROVINCIAL MANAGEMENT SERVICE RULES 2007

AGAINST THE ORDER DATED 28.07.2020 WHEREBY THE
" REPRESENTATION FOR GRANT OF REGULAR PROMOTION
- SENIORITY W.E.F 25 JAN 2010 FILED BY THE APPELLANT -

WAS REJECTED BY THE RESPONDENTS.

Resge‘ctfullz Sheweth:

.'A1. That the appellant is civil servant (PMS) promoted to different

" scales, currently workmg in BPS-17 Regular basns (Copy of
. the not|f cation dated 21.12. 2011 are attached as annexure .

' . “A”)

r




&

That the appellant had rendered Services more than five years
as private Secretaries (BPS-16) before his promotion to BPS-
17 this fact can be further narrated from promotion order dated
11.01.2005 via notification No.SOE-IV (E & AD) 1-7/2004.

That against the illegality carried out by the respondents. the
other same like officers filed a joint appeal on 13.06.2011

ﬂvvhere seeking regular promotion w.e.f 25/01/2010 but no -

action what so ever has been taken in this regard. (Copy of

appeal dated 13.06.2011 is attached as annexure "B").

That the appellant with others colleagues had approached the
honourable Peshawar High Court. Peshawar vide ‘W.P
No.2727-P/2012 which was disposed off with certain direction
vide judgment dated 22.11.2012. (Copy of the judgment dated
22.11.2012 is attached as annexure "C").

That the respondents had turned down the then
representation via order dated 29.01.2013 against the

rules.(Copy of the order is attached as annexure "D”).

That other colleagues had also approach to this honourable
Tribunal service appeals which were accepted and regular
promotion was granted to them w.e.f 25.03.2010. (Copy of the

order dated 11.01.2018 is attached as annexure "E”).

That the colleagues of the appellant who approached to this

honourable Tribunal were junior to him as per seniority list

~dated 31.12.2015. (Copy of seniority list is attached as

annexure F).

That on the ground of discrimination the appellant and his
colleagues approach to the honourable Peshawar High Court.
Peshawar through W.P No.1374-P/2019 but the same was
fum down with directions to approach the proper forum.(Copy

of the order dated 12.06.2019 is attached as annexure "G



-

10.

A

- Thatthe observatlon held by the august Peshawar ngh Court,
‘ ,Peshawar the appellant and his colleagues submltted a jomt |
representation before the competent authorlty but the same . -

was also turned down via impugned order dated 28.07.2020.
(Copies of the representation and |mpugned order dated |

f 28. 07.2020 are attached as annexure & = respectively).

That the appellants have no other adequate remedy avallable

to them but to approach this honourable Trlbunal in the instant

service appeal on the following grounds inter alia:

' GROUNDS.

‘ That the impugned order dated 28. 07 2020 is lllegal Without'_:' -
' junsdlctlon without lawful authority and Irable to trucked down.

That'all the proceedings conducted by the competent authonty -

against the appellant are unlawful and agalnst the express
provnsmn of Khyber Pakhtunkhwa Govt. Servant (E&D) Rules '

1973 hence are liable to be set aside.

That the respondents have violated the Khyber Pakhtunkhwa

" Civil Servants (Appointment, promotion and transfer) Rules

1989 and Provincial Management -Service Rules 2007 by

“appointing them on Acting Charge basis instead of regular
| promoti'on. (Copies of relevant portion's of the Rules are

attached as annexure i* & 1. respectively)'.,-'

That for the acting charge based promotion the appellants had
'.,also under gone the mandatory training but - despite that

regular promotion was not granted from the relevant dated B "

~Thatitis settled by the honourable Apex Court dlcta that once
- the Supenor Courts enunciates a pr_lncrple of law, the benefits
“of the same may be exte_nded to all those similarly placed,”"
 albeit they had not come to the conclusion granting such relief. "7
. All the other colleagues being junior to the appellants were
" held promoted but the benefits were not extended to them.. :

That the ofl' cers namely Fazal Hussaln Syed Masood Shah

'. Habibullah Afrif, Naeem Akhtar and Niaz Mu_hammad' are
-~ appearing at Serial No.221, 233, 306 and 307 while the




.appellants are at Serial No.212, 218 and 228 of the seniority -

llst already attached as annexure I

G. kThat it is the fundamental right of the appellants that they should be .
granted regular promotton with effect from 25. 01.2010 if they have
- no adverse remarks in thelr service records but the same has been

‘denied to the petitioners by wolatlng the same rights.

| H.  That the appellants for the redressal of their‘.g'rievances' have gone
from pillar to post but the respondents are reluctant to provide them

~ any relief in respect of their regular promotlon w.e.f25.01 201 0

l. That the appellant seeks permlsswn of thls Hon ble Trlbunal to
raise/agitate other grounds at the tlme of ‘hearing - not-

-specifically taken in the instant Appeal.

It is' therefore, humbly prayed that on aceeptanee of this
Service Appeal, the impugned.order dated 28.07.2020 may kindly be set
aside and the appellant be granted regular promotioh with effect from.
25.01.2010 with all back benefits. EA R

Any other relief which this Hon’ble Tnbunal deems f t under

the circumstance of the case may also gracnously be passed in- - |
Through: o _
(BABAR KHAN YOUSAFZAl)

_ Advocate, Peshawar.

. favour of the appellant.

Dated: - 20.08.2020
Certificate:

‘That earlier the appellant'has ﬁled joint Sewipe' appeal before this
honourable Tribunal \lvith other ‘colleagues on 20.08.2020 which was_

* returned with directions to file separately.

A D'V%WT E




R o A .
- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR _ ‘
‘ Iane:
Service Appeal No 2020
-Said Rasool.........;‘.‘ .................................. e e Appellant
VERSUS -
" Govt. of Khyber PakhtunkhWa and others............. SR Respondents
AFFIDAVIT

L, Sald Rasool Deputy Secretary Home and Tribal Affairs .

' Department Peshawar, do hereby solemnly aﬁ'~ rm and declare on Oath
_ that all.the contents of the accompanled Appeal are true and correct to -
'the best of my knowledge and nothing has been conceated or wnthheidv'

from this Honourable Court.

"JDEPONEN #e/%”*#" -
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" GOVERNMENT 01: KHYBER PAKHTUNKHWA
EPTABLISHMENT DEPARTMENT

t_ Dated Peshawaa the December, 21 201‘1
1 .

NOTIEICATION

' NO.SOE. ll(EDl3]45)g'011-- Conseguent u;;on the recommendations of the
" Provincial Selection Board, the competent authority is pleased to order the promotion of
the followmg Private Secretaries/ Supenntendents/ Section Officer(OPS)/ PMS BS-17

{acting charge), to Provmcxal Management Service.. (BS-l?) on regular basis with

immediaté effect:-

S.# 1 ‘Name of Officer

A

3 Mr. Aurangzeb Awan,

4 Mr. Npor Muhammad Awan
5. - | Mr. Amir Muyhammad

6. . { Mr. Ghulam Hussain
7

8

[V Said Rasool — .. | .
2 :
Mr. Wazir Muhammad’

: . ,.‘ - ;. . -‘-—-‘-_.—-—‘—_-—-—‘_
/ g _...._[\Ar__Muhammad_kfza = = :
Mr. Mohamrnad Ishag

-9, | Mr. Shabbir. Ahmad
10. | Mr. Wazir Gul
11.- | Mr. Khurshid Ali
12. | Mr. Ghulam Muharmmad
13, - --Mz.-Akbarkhan~ - -
14, | Mr. Fazal Nabi
15. | Mr. Muharmmad Saeed .
16. | Mr. Muhammad Ayaz /—-—’—'
17. | Mr. Zarimullah
18. | Mr. Waheed Khan
19. | Mr. Jehanzeb Khan -

s (P

"On promotion the above officers will be on probation (or a period of one yuar

2.\
in terms of Section-6(2) uf Khyber Pakhtunkhwa Civil Servants Act 1973, read with Rule-
15(1) of Khyber Pakhtunkhwa Civil Servants (Appomtmml Pmmonon and llant.iu)

Rules, 1989. )
3, ‘Resultantly the following i::ostingsA/'&ansfersiare ordered with immediate
~ effect:- ' : ‘ -
S.# Name of Officer " | From : -_ To : . B ' )
1. | Mr. Said Rasool Section  Officer, Home | Retalned on the same post
_ . | Deptt: ) i
2. | Mr. Muhammad Afzal | Section Offxcel E&AD | Relained on the s: same pml )
3. | Mr Aurang7cb A?van Section  Officer,  Ficalth | Retained on the same post
' Deptt - S IO
4. | Mr. Noor Muhammad Section - Officer, Housing Retained on the same posl

Jy’ﬂ §A E\\\\ -
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R Awan DEP& G e
5. | Mr. Amir Muhammad | Section Offxcer, CM:Sectt: Retained on the saute poy |
6. | Mr. Ghulam Hussain ’S to Minister Agriculture | Retained w1 the same powr &
7. | Mr. Wazir Muhammad | $ection Officer, Finance | Retained orilhe same e ¢
RE , Depit: : ' o i
8. | Mr. Mohammad Ishaq | Section Officer, ST&IT | Retained on the ! same post
K Deptt: . ] L
9, | Mr. Shabbir Ahmad Bection | Officer, © Higher Retained on tl—.u Lafne poal
EducatiopDeptt: - . {
10. | Mr. Wazir Gul Section Officer, Indusl‘nes Retamed on the same post
. Deptt: )
11. { Mr. Khurshid Ali Section Officer, E&S Edu Retained on the S Pt
: Deptt L e o

12. | Mr. Ghulam Section thcer{ , Fmance Retained on the same pusi .

{ Muhammad. Deptt: . R )
13. | Mr. Akbar Khan Section Ofﬁcer, Information Retéined on the sanme poes -'

r . Deptt: '
14. { Mr. Fazal Nabi Section Officer, IPC Deptt | Rclamed on the same pu-f
15. { Mr. Muhammad Saced | Section  Officer,  Social |- Retained on the san:

Welfare Deptt: E e

16. { Mr. Muhammad Ay as—|-Beetior—Officer,  Finance | Rutained an the sabi s

' Deptt:

17. | Mr. Zarimullah

| Section Officer, IPC Deptt:

Retained on t-l{e_sﬁ-l-';'s-._- B '

18. | Mr. Waheed Khan

Section  Officer,
Educ, Deptt:

HMigher

Retained on the sam» ;7.‘11; I

19. | Mr. Jehanzeb Khan

Section Officer, Indusl-ries
Deptt :

1" Section Officer,

Population Welfare Deptt:.

ENDST: NO. & DATE EVEN

A copy is forwarded to:-

| against the vacant posl.

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

Secretary to Governor, Khyber Pakhtunkhwa.

(FARYAL KAZIM)
SECTION OFFICER(E-IT)

1. .
2. Principal Secretary to Chief Minister, Khyben Pakhtunkhwa. '
3. All Administrative Secretaries to Govt. of Khyber Pakhtunkhwa.
4, . Secretary (Admn: & Coord), FATA Secretariat.

5. Accountant General, Khyber Pakhtunkhwa.

6. Accountant-General (PR), Sub- Office, Peshawar.

8. SO(Secret)/SO(E-1V)/SO(Admn)/ EO/Librarlan, E&A Department
9. PS5 to Minister for Agriculture, Ihyber Pakhtunkhwa.

10. PS to Chief Secretary, Khyber Pakhtunkhwa.

11. PS to Secretary Establishmenl.

12.  ° PSto Special Secretary(Regulation), E&AD

13 PAs ta AS(E)/DS(L} Fstab: Deptt:

14. Officers concerned.

15. - Office order file.
‘16.  Personal file of the officers concerned.

IH5AN AFRIDL®
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. The Hon'ble Chief Minister, - . " /5 )|
. Khyber Pakhtunkhwa. Peshawar. . - 7"

" Subject: PPQINTMENTG

, PROMOTION

1
Dear Sir, ) ' N J S R I Y
With due regard, it is brought to your kind notice that we the 28 Nos.a: 1
I
Section Off cers were promoted as PMS (BPS-17) Ofﬁcers and posted as aectlon

Orﬁccrc; on Actmg tharge basis wde Notifi catlon No SOE—II(EE)3(4H)ZUIG dated |
January 25, 2010 (1*nnexuw-l:) “the Provmaal Select:on Board {n lts‘:meetlng 'held '5'-'.3’:‘-""";

on May- 20 2011 cgnsider Ten: (10) Nos Sec’non Ofﬁcer on regu ar"jbésis'-'dut of 28 o

against the avaa[able vacandies vide. Not[ficatlon No SOE II(ED)3(4A55‘2'(}1'31 “dafed! F

May 30, 2011 (Annexure Il[)

Sir, it is Stated that ‘174 pMS. Offcers BS<17"have b been appointed | -

th:ough Public Serwce Comm:ssmn agamst f.he quota of -initial recru1tment vade']‘ vl

Notification No. SOE II(ED)3(81)/"’010 dated May 05 ‘2010 (Amaexure-IH)and

posted in the DFOVlnCe against the vacant posts The Off ICErs5's0- opponnted~.through_' T

[

Pubiic Service COTTlmISSiO[‘I will be rdnked/senlor to j ose prornoted dh‘—'r_egula'rebas"is}}

“vide Notifi cation No SOE. IILED)3(45)2011 dated May 30 2011 desp‘iteﬂ}theffeet:%f,. :.;ﬁ ;

ing . 'hafge_l- beisis V!de

uft Of: Pakustan i 2

- Civil petition No. 820 P of ’004 tlated March'~

0 'v‘-1.v-'"f'(;42fnnexure-w) wh:le

accepting the view ppmts of the ;i?u::t;oner;-»hav ‘ordered- hig*restotin mg *ﬁl&'ﬁ senlorrty -

over those who were appointed éqai'nst:-tﬁé‘-i-‘"i‘ﬁit:ié?-‘*n’*éctﬁiit‘m'ent quota Mr Abdui

Wahab Petftloner V/S Govemment ol Khyber Pakhtunkhwa thnougt Chtef Secretary e

for antedatlonof his promotlon from. AUQUSt 09*" 1993 the date’ 'froleWhich ;ﬁe'we‘s

t

he has. promoted on r‘egular b"zszs. '




‘;”\-‘
v
H

*

~ase may kindly be csna[uerea sym;.mthetmally and cons:d¢r our pro

date we were appomted on acting charge ba5|s Vlde Notn“ €4

n nqbt J" the Judqmcnt referi ed to above it is req

|

With prbiirouhd"fégard. ‘

t
1
I
fl

J

' II(ED)3(45)2010 dated January 25,. 2()10 ,

' Yours fanthfully '

uested .that- our
motion-from the -

tion No. -\"SOEf.‘=f

S/No.

Name

Mr. Dilawar Shah

D

Mr. Rahim Babshah

Mr. Jamroz Khan

4.

Muhammad Jehan

(82

Mr. Sher Akbqr . |

Mr. wamiq

1

Mr. Said Wali Khan

Mr. Munir Jani _
|

| Mr. Bashir Khan

10

Mr. Zar Guf Khan

g - e

" Isignature ] -




Muhammad Ayaz Toru Section Officer,
Finance Department, Govt. of K.P.K,
. Civil Secretariat, Peshawar.

Jamrez Khan{S’ecfion‘ Officer,
Finance Department, Govt. of KP.K,,
Civil Secretfariat, Peshawar. -

Muhammad Jehan Section Officer,
' Governor Secretariaf, Govt. of K.P. K.,
Governor Secretariat, Peshawar.

Sher Akbdr‘ 5ecTion CffiCer
‘Home & Tribal Affairs Depar‘rment Govt. of KP.K,
- Civil Secremma’r Peshawar

Warmq Section Offlcer

" Science & Technology & Information Technology
Department Govt. of KP.K.,

Civil Secretariat, Peshawar.

Munir Jan Section Officer, '
E&AD. Department Govt. of KP.K,,

Civil.Secretariat, Peshawar.

Bashir Khan Section Officer,

- P&D Deparfm‘en?, Govt. of KPK.,

Civil Secf'eToriaT Peshawar‘.'

" Zar Gul Khan Sechon Off:cer‘
Finance Department Govt. of P, k
Civil Secr'efarlaf, Peshawar.




9. Syed Rasool section Officer, Co
Home & Tribal Affairs Department Govt. of KP.K.
Civil Secretariat, Peshawar. ‘
C10. Aumngzeb“AWGnASecTion Off-icej', o i
‘Health Department Gov..of KP.K., ’
Civil Secretariat, Peshawar.:

11, Wazir Muharmmad Afghar - -

' ~ Section Officer, o :
. : o - Finance Department Govt. of KPK.,
) B SN e Civil Secr‘e’rariat,Pesth‘ar.

N

12 ShabirAhmad
section Officer Higher Education Department,
. Govt. of KP.K, ' o

Civil Secrefariaf, Péshowar‘.

13, Knhurshid Ali Khan section Officer, .
Lo . o * - Elementary & Secondary Education Department, Gov’
N o ~ of K.P.K., Civil Secretariat, Peshawar. -

LA

14, . Fazal Nabi Section Officer. |
- Infer provincial Coordination Department,
Govt. of KPK., ‘ : '
Civil Secretariat, Peshawar. '

'._15. , N\uhammadSaeed Section Officer, ,
soclal Welfare Department Govt. of KPK.,
Civil Secretariat, Peshawar. = ‘
-16.. 'Rahim BadShdh Section Officer, ... .
& W Department Govt. of KPK.,
© civil Secretariat, peshawar.

, - Zarimullah Section Officer, |
S o ~ Inter Provincial Coordination Department,
. Govt. of KPR, B
© Civi} Secretariat, Peshawar.
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18. . Akbar thn Section Offlcer‘ Im’or‘ma‘non & Public
2 Relations Deparfmem GovT of KP.K, civil Secretariat,
Sl L peshawar
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SHAWAR HIGH COURT PESHAWALR,

- PESHAWAR MIom ==

C e © FORM ‘A’ .
FORM OF ORDER SHEET

- —__..__-_._.-_‘..__..,,_..._-__-._.A_, -

~]_Ovder or othet proce cdings with the ord

e - i

A

W.P. 2707-2 of 2032 o S

Present: Ghulam Na,bi\ advocate for pe.tilinners, -

. -
pOST MUK AMMAD KHAN, C.J.- Coalends that
gimilarly placed persons were. granted refief by b
S(—::rvtices_ "l"l’iBL:|1a.| and the decision of thc‘ GAINe W
upheld by the aptx court grantif\g certain henelits o
those employees_‘pmced stmilar 10 the pciilionmz.
‘tvefore, on the strength of dicta laid down. by T '

~ apex courl i the case of Hameced Akhiar - pdisezd Vi

Government (1996 SCME 1195) wheve 14wk

S

The
held that once the Supreme Court ot the Fligh o
enunciated 2 principle of taw; then penefit'c [ e s
must be extended to all those similarly placed avbei
they had not come to the court for seeking sueh pebicd
2. Accordingly: - this® petition s sent o e
Dgpaﬂmema\ Appellate Authority to be premid
\ A Departmental Appeal and decision be made heog®
in view the dicta jaid down by he apex coinl R
’—’_‘____.—1—-"-‘—‘—- T . ° - .
needful be done within two months.
Petition disposed of
T . :
j (-:. - -x / ’ ,‘
pas | Muba

o~ ; C
AN e G Li

/' a,(’ l N ’
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2& A BETTER COPY
(Z% ) , »

PESHAWAR HIGH COURT, PESHAWAR

"FORM ‘A’
FORM OF ORDER SHEET

Date of order

Order or other proceeding with the order of Judge

22.11.2012

W.P.No0.2707-P of 2012

Present: Ghulam Ndbi, advocate for petitioners.

DOST _MUHAMMAD KHAN, C.J.- Contends that similarly
blcced persons were granted relief by the Services Tribunal
and the decis;ion of the same was upheld by the apex court
granting certain benefits to those émployees placed similar to

the petitioners, therefore, on the strength of dicta laid down

by the apex court in the case of Hameed Akhtar Niazi Vs. The »

Go'vemmem"'(T996 SCMR 1185) where it was held that once
the SupreméECourt or the High Court enunciated a principle of
law, then benefit of the same must be extended to all those
similaﬂy placed albeit they had not come to the court for
seeking such relief. | ‘ |

2. Accordingly, this petition is sent to the Departmental
Appellate Authority to be treated 6 Dépor'rmental Appeal
and decision be made keeping in view the dicta laid down by
the apex court. The needfui be done within two months.

Petition disposed of.

Sd/- Dost Muhammad Khan

Sd/- Wagqar Ahmad-
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11.
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14,
15.
16.
17.
18.

- Subject:-

w - BETTER COPY

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

" NO.SOF-II(ED)3(855)/2008 . .
Dated Peshawar the January, 29 2013

Mr Muhammad Ayaz Tory, Section Officer, Finance Deptt.

- Mr. Jamroz Khan, Section Officer, Finance Deptt.
" Mr. Muhammad Jehan, Section Officer H&TAs Deptt.

Mr. Sher Akbar, Section Officer, H&TAs Deptt.

Mr. Wamiq, Section Officer, ST&H Deptt. -

Mr. Munir Jan, Assistant Mancger (Procurement & Inventory)
FATA Dev. Authority.

Mr. Muhammad Bashir Khan, Section Officer, P&D Deph‘
Mr. Zar Gul Khan, Section Officer, Finance Deptt.

Syed Rasool, Section Officer, H&TAS Deptt.

Mr. Aurangzeb Awan, Section Officer, Local Govt. Deptt.
Mr. Wazir Muhammad Section Officer, Finance Department.
Mr. Shabir Ahmad, Section Officer, Health Deptt.

" Mr. Khurshid Ali Khan, Section Officer, E&S Edu Depﬂ

Mr. Fazal Nabi, Section Officer, IPC, Depft. : Co
Mr. Muhammad Saeed, Section Officer, Socidl Welfare, Depﬂ

_ Mr. Rahim Badshah, Section Officer, C&W Deptt.

Mr. Zarimullah, Section Officer, PIC, Deptt.
Mr. Akbar Khan, Section Officer, Information Deptt.

" WRIT PETITION NO.2707-P/2012 — MUHAMMAD AYAZ AND

OTHERS VS GOVT. OF KHYBER PAKHTUNKHWA AND OTHERS

| am directed to refer to Additional Registrar (J), Peshawar High

Court letter No._1 8892/Judi dated 09.11.2012 on the subject noted above

and to :

inform that  after thorough examination of your appeal/

© representation in this Department, the competent authority has regretted the

same being not covered under the rules.

. sd/-
(TABASSUM)
SECTION OFFICER (F-Il




BTTORT TI AE KIHY B]ZR P/\KHTUNKHWA SERVICE
PESHAWAR :
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Service Appeal No. 394/2013 |

ate of Institution ..+ 1801:2013 A

© Datc of decision... . 11.01.2018 .

© Naeem Akhtar, PMS BS-17. Office of the Commissioner Malal\and at c'»aldu Shant

District Swat. - . ’ - . ‘ (Appeﬂanl)
Versus

{. The Chief Secretary Goyermﬁent of Khyber ‘Pakhtuﬁkhwa peshawar.

(lxebpondent)
Mr. Muhammad Asif Yoitsafzai; _ S - ,
Advocate . S s, For appellant.
Mr. Minhamsﬁad Jan, , . _
Deputy District Attorney T For respondents.
MR. NIAZ MUHAMMAD KHAN, - - i CHAIRMAN

VIR, MUHAMMAD AMIN KHAN KUNBL oo © MEMBER

TUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - This judgmcm shall also

. dmposc of connected ‘Servwe Appeal No. 395/2013 Nalz Muh'\mmad as in both the

appeals common questions of law and facts are mvolvcd

{2

Arguments of the learned counsel for the parties heard and record perused.

ATTESTED

3 crTYy :
: EXAMITIE % = S
Khybeor Dakhts hwa
<ierwv‘ Tribunale

Peshawif . o %
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.1.. . The appecllants were promoted on act:ing charge bfmb alonawnth 70' others
(Fazal Hussain etc.) on. 25 03.2010 in BPS-17. Fa7al Huseam uc. Qene regularly
pgomoted on 21.12. 2011 and the present appcllants were not promoted on regular |
\ b?wis. The lreason for not promoting the present appeihnls vﬁc. dclcl ment of some
ofthux seniors ({"ve in number) and resérvation of those [ive seats for their seniors.
Fazal ['Iussam etc. alon"wuh the prescnt appellants apprmohcd this Tribunal {or
: Lhc.u 1equianzauon from 25 03.2010. This Tribunal vide judgment dated | 1.01.2012
in service appeal No. 1398/2010 accepted the appealis,‘ which was upheld by the ‘
august Supreme Court of Pakistan and according to ;hot ‘_iu'dgm.ont a dircction was
issued- to th'é.‘clepartmcnt‘to regularize the services of Fazal -Hu.ssaini elc.- from
25.03 .2‘010. I-Iowever for the present appellants the diréctiopg were issued thal as
and when the vacancies occurred they would be: pr omoted- Thereafter, the
appclhntc. were promoted on 04.10.2012 on regular basm but W1lh lmmediate' effect.
Ammst the order glvmg ettect “1mmedntely the appollants tnled dc:pan tmental
dppmls (undated) which were re}ected on 20. 12. 2012 Thereatter the appeliants

filed the present service appeals.

' ARGUMENTS

K 4 The. learned counsci for the oppellaots ax;;g,ood thot Lhe .Vuv 'Oldei datc.d. '
21.i2.20 I'1 in which the present appellants were .not plomotcd due to clctulm,nt ol
- some senid’ré was illegal bccauee there were five seats available at that time and

accoxdm to law when any senior is deferred then ]UnlOI‘.IS o be promoted al thi§

stage 'md the seats could not be reserved for seniors. In tlus regard he relied upon a

AT’I hS’“ <3

Cartiier I NI .-‘.i‘
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. . . .

- judgment entitled "‘Executzve Dzslnct O;j" cer Bahawal Pw and otherv Vs.

fMuhantma.d.Haﬁz and others'' -reported as 2017 SCMR—399 That when'the

appellants were plomoted on 04.10.2012 wulh 1mmedlate ctl(.ct the. same was not

4

. Court ot Paklstan appcllantq were to be promoted as and when the vacancies .

aceur recl l'h'lt the posmon of vacancies on 25.03.2010:was Lhat 21 va(.,ancms were -

TN

avalhblc and not 11 as thc, dt.p'n-tmenl mmc'\lculated the same at thal tlme The

pl oof of thls is that in thc carllel case of Fazal Hzmam ete. the clcpeu lmenl picssul

“into suvnce 1 I ‘vacancies the dctall of whxch is gwen helow -

plopcr becausc as pe: judgment of this, Trlbuml upheld by the: august Supu.nu. )

S.No. -| Name of officers ~ Date of occur- | Description of vacancy "
o | rence of vacancy .
l. Mr.Muhamnmd Igbal Marwat 31.07.2009 Due to retirement.
2. | Mr. Abdul Hadi ‘ 105.03.2010 . Due to dismissal from
: . : service -
3. | Mr. Zaarmat Ali - 105.03.2010 A Due to retirement.
4. Mr. Shabir Mubammad 131032010 - | Due to retirement:
i .
5. | Mr. Muhammad Hanif 31.03.2010. Due to death. '
6. | Mr. Raj Bahadar T -1 01.04.2010 Ijue to retirement
7. | Mr. Niamatullah - - -1 24.09.2010 : Due to retirelnnent‘
"3, | Mr, Momin Khan o 14.04.2010 | Due to retirement. -
-9, | Mr. Sultanat Khan | 14.10.2010 B Due to retirement.
10. | Mr. Fida Muhammad 31.09.2010 | | Due to retirement,
1. | Mr. Loi Khan - 31.10.2010° ° Due to retirement.
ATTEE




. \ "4 . R e 1 LA 8 2T RN

_ That in the present appeals the department again 1ook the stance Lhat at that time 11

vacancies were available but a different detail has been prov1cled which 15 as ~

follows:-
S No. | Name of officers ~ . Date of occur- Description of vacancy
. .- | rence of vacancy - J
I. Mr.Muhammacl Iqbal Marwat 31.07.2009 . . Due to retirement.
2. 06 posts due lo new
’ creation . of  SOs in
Sccretariat  as well as
DDO(R) and DDOW) n
] Malakand Division.
39 . o . : 4 posts of Assistant 1o
Commissioner. )

Thﬁt in Both these tables-n.ame o{"M'uhalﬁma,d iqbal Marwal is corﬁmon"whcreas the

rest details are different and therefore, the total available vacancie;s would become

21ai1jci1'1otl'1. . | ' - . S ,

, | S ~On. t:hé other hand the Iea'méd Deputy Districi Aﬁonwp@ argued that the

':~§ present appeals are time barred becéuse there was no date on ldcpartmental appéals

which were time. barred I—Ic fm’ther qrgued that the appeliants have not made;:many

-per:';ons as partlcs to the pxescnt appeals who were promoted pnor to the pr omation

1 of the present appéliants against direct quota. In this rcgard the 1e¢uncd DDA wlu,d

Lipbh a -judgment of this -:jfril)uﬁal entitled "Rehmatullah Khar Vs.. Secretary
-Govei nmenl of Khyber Pakhtunkhwa and others” In appeal No. 935/701‘5 du:nd(,cl' -

'on 15 09.2017, relying upon casc of Abid Hussam Sherazi delivered by the august

Supreme Court of Pakistan reported as 2005-SCMR-1742.

6., To this objection, the learned counsel for the appellants pressed into service

fl"’:."éi'ljbt.h_eg:\fiudgment.of the august Supreme Courti &F Pakistan entitled “Lugman -




Zareen and sthers Vs Secreta:v Educanon Khyber Pakhlunldea md others”
reported as "006 SCMR 1938 in which it has bcen ht,ld that non- unpleadmenl ol

ans necessary'party in itself-would not be a ground for dlSl‘l‘lHS‘ll of ﬂppe'al

CONCLUSION

1 This ’l;ri.bunal is first to decide the issue of lir;n‘itatidn'; The-origin’éxl 01'de1"
wheretrom the appellants are aggrieved was passed on, 4 10. 20 12 agalnst which the
a])pellantb Illecl dcpartmental appeals (undated) but [he same were 1L,|u,u,d on -
’ .
20.12.2012 on merits and the plescnt service appeals have bcen filed within 30 clays
_o‘f the 'rqik_tction of the said dcpaltmental appeals. Therefore, it cannot.be said that

o the dcpa1 tmental appeals were time barred (as no date is proved by the respondents)

- and now the present service appeals are time barred.

8. .Commg'to the issue of impleadment of ncccssary pqrtles thls T nbunal in lhc :
judgment. of Rahmatullah Khan 1eferred to above had discussed all the _|udgmt,nlx'
on the -s'ub}elct including those'presééd into servic'e .by bolh the partil—:s in these i_
appmls Thc mclgment in Abid Hussain Sherazi’s case dclwered in the year, 2005
was decided, inter- alia, on the ground of non-lmpleadmenl of necessaly palty and
the. appeals were dlsnnssed but the 1udgment of the ye'u 2006 of Luqman Zareen
has held that whcn the appeals filed by the appellants before thic Service Tribunal

- did-not seelc semonty over dn‘ectly recrulted persons and what they wuc abkme. tér

',vl/_as.’ the vindication of their nght to regular promotlon from the date in questlon and |
it tl1e'civil servants were found entitled to the same then thiey could not be (lepn :vul‘ -
of 1t only because it could have caused some pre|udlcc tl) some others nor coulcl

thosc others be heard to-deny such benefits deserved by ‘the civil servants. The




Sy

former ‘I\'::C*t?iﬁi’d case is a different case then the present appeals. The present

appeals sguarely fell within the circumstances mentloned in later casc of Lugman

Zerocn gua the necessary party. In the former case Lhe issuc of non- unplmdnu,nl 0 I‘_ _

dirett recnms by pxomotees was not discussed where'is in the later case this issue

Cwas specmcaily dlscussed The case-of the appellanls qua Lhc non- 1mpleadmenl ol

-

names 1S Lovered by the hter case and not by the lorme\ case. In the former case’
the petitioner wanted antedated promotion on the ground that he had l)cu)me
eligible for promotion and_ he should be given promotion from the date of his

elnmblhty Wthh is not the case of present appell’mts Therefore, this Tribunal is of’

" the view that non- u'nplcadment of all those recr usted in direct quota is not fatal lm '

the present appeals One addltlona! reason is that the present appeihnls are scd\mn
the plescnt remedy on the basis of a right wluch allegedly cu,cmed in their Favour
prior to the induction of direct recruits. The:cfore, the direct 1'ecruits cannot be

heard qua right allegedly accrued in favour of the appellants prior to their induction.

..[n Rahmatullah's case this Tribunal dismissed the- ﬁppeal inter aln on lh(, around

oi non- lmpleadment ot direct recruits because in Rahmatullah s case the dppdl'\nt

was appointed on-acting charge’ basis against a post reserved for clirect recruits and

_waited to be promoted due to this acting charge appointment which would result.in -

‘his seniority over direct recruits. .

9 Now the only questlon for determmatlon is whclhe1 the promotion of the

i

, dppell'mts was made in accondance W1th the dn’ectlons given by this Tr |buml in [hc~ h

'_]uclgmenl in Fazal Hussain's case. In this regard lhc '1 rlbunal had dncctui in ’"a,a!

Husvam s case that the appcll'mts would be pr omoted ﬁom the date when vacanuc

~-.would 'occur._The defence.of the respondents in-Fazal I-’Iussain.s case was (hat there
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were 1% seats available at that time for which they submitted detail as mentioned by

i scarmed counsel for the appellant in arguments part. Another detail which has

s~suments of the learncd counsel for the appellant that at the relevant time there

were 21 seats and. not 11 The department in the light of directions given in the

carlier judgment should have also promoted the appellants aionmwth that Fazal .

Hussain etc. Secondly in the light of the judgment referred to by the learned counscl .

for the appeliant g4 (2017-SCMR-399) mentioned above, five available vacancies

were reserved for their seniors which was not legal and the appellants should have

_-also been promoted being next in seniority.

“10.  Asa sequel to the above dlscussmn the present appeals arc accepted and the
appellants shall be dccmed to have been regularly promoted from the date when

- Fazal Hussain- etc. were regularized. Parties are left to bear their own costs. File be

consigned to the record room.

¥
Lot f

f.

(I‘hraz Muhﬂ-t'...md Khan)

Chairman
(Muh’lmrmd A1 hin Khan Kundl)
Member
___———ANNOUNCED - Bhateof Presertation o 70 T e /7’ "'-‘>i
11012018 s o }(’/m -
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foaed \1ded by ‘the respondents in the present appeals gave support to the



Mr. Jehanzeb

TENTATIVE SE'NIORITY LIST OF PMS BS-17 QSFIC

T12.4.1967.

T2

5

0.3.200

S

ey e G :
S STRNE

27.5.2008

ERS AS STCOD ON 31.12.2015

Land Acquisition Collector,

BSc, Engineering Nowshera SNGPL, Peshawar on deputation
___| basis (20.03.2015) :
2. Me. Mansoor Qaiser, 30.3.1966, 1.£.1992 20.3.2008 27.5.2008 17 By promation Seretary to Commissioner,
MA ; DiKhan D.LKhan 18.67.2013 :
3. Mr. Maqsood Hassan, 10.3.1967, 1.1.1992 6.9.2008 27.5.2008 17 By promotion | Section Officer Officer (L/R) Regained
MSc (Maths) Kohat (under suspension) 28.08.2014 seniority w.e.f.
. 27.05.2008
4, M. Sajid Ahmad, MA | 30.4. 1965, 1.1.1992 20.3.2008 27.5.2008 17 By promotion Section Officer, Health Dept:
Kohat (13.12.2013)
5. Mr. Abdul Ghafoor 6.8.1967, Lakki | 1.1.1992 20.3.2008 27.5.2008 17 | By promotion Assistant Cominissioncr, Hangu
Shah, M.Sc. Marwat | 30.10.2013
6. Mr. Muhammad 15.3.1966, 1.1.1992 20.3.2008 27.5.2008 17 By promotion Assistant to Commissioner (Rev)
Asghar Khan, MA Lakki Marwat Bannu Div. 07.11.2013
(Eng) — -
7. | Mc Faze-Qadr, 1.L1969, Karak | 1.7.1993 20.3.2008  127.52003 |17 | By promotion Asstt. to Commissioner (P,
MSC Kohat 17.11.2015
8. Mr. Abdul Hadi, B.A | 2.2.1966/ Dir 1.7.1990 20.03.2008 [ 27.05.2008 17 By promotion Section Officer, Zakat, Social
Upper Welfare, Special Education &
Women Empower (23, 10.2014)
9. §xcd.Muhamm_ad 29.. 10.1967, 19.1£.1990 20.3.2008 27.5.2608 17 B8y prometion $.0. Health Department
Suhail, BA Peshawar (13.08.2015)
10 Me. Khalid Mehmood, 13.3.1967, 1.7.1993 20.3.2008 27.5.2008 7 By promotion District Officer (F&P), Karak
MA DiKhan
(20.10.2015)
1. Mr. Hafizullah, M.Sc. 301{;12.1970, 1.7.1993 20.3.2008 27.3.2008 17 By swomotion LAC, NHA D.1.&kan 7.12.2011
an
12, Me. Abdut pAalik, 3.1.1959 4.7.1977 29.5.2008 7.11.2003 7 By promction | Pro-Cum-Protocol Cllicer,
BA/LLB Peshawar FATA Developni=nt Authority
! * on deputation basis,
! L - o | 12.09.2013 i
2
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~§.No "NAME OF DATEOF | DATEOF DATE OF REGULAR APPOINTMENTY - A PPOINIMEN - REN
o OFFICER WITH - BlRTH AND IST ENTRY APPO INT- PRO'\‘KOTIO\I TO PRESILNT s R B . "AT :
. ACADEMIC DO'\'IICILE .IN.TO Wiks : POSTS ’ S L
QU LIF[CATIO B [ . PROVIOTI
. - B :'O
2101. | M. Jamroz Khan, FA | 10.1. 1957 9.9.1976 132008 | 30.05.2011 t7 By Promouon SO, [PC Deptt: 18.12.2015
Khyber Agency
a < n ) :
| 212, I Mr Muhammad 19.3.1939, 25.4.1977 1.3.2008 30.05.2011 17 By Promotion SO, H& TAs Deptt, 08.10.2012
Jehan, BA Bannu )
213. | Mr. Sher Akbar, 3.10.1957, 30.05.2011 17 By Promotion | Section Officer, Home TAs
— M.Com Macdan 13.4.1978 | 132008 Depit. 11.05.2012
214. | Mr. Wemiq, BA 1.4.1958, : . 30.05.2011 17 By Promotion SO, ST.& [T Department
o Peshawar 12.4.1978 | 132008 (12.10.2010).
215. | M. Syed Wali Khan, 30.05.2011 17 - | By Promotion | Private Secretary to Special
BA : 1.4.1958, Bannu 1.4.1978 1.3.2008 Assistant to CM for Livestock,
Fisheries & Coop (23.10.2014)
216. | Mr. Mugir Jan, MA 10.4.1958 01.04.1978 1.3.2008 30.05.2011 17 By Promotion Assistant Manager (Procurement
Peshawar & laventocy)FATA Dev.
Authority, 24.06.2011
~217. | Mr. Zar Gul Khan, 18.11.1958, 12.4.1978 13,2008 30.05.2011 17 By Promotion Section Officer, Social Welfare
Matric Bannu i - - Department. (09.01.2015)
218. . 13.10.1939, 21.12.2011 17 By Promation SO, Home & TAs Dept,
Mr. Said Rasool, B.A. Peshawar 23.4.1978 1.3.2008 19.8.2008
219. | Mr. Noor Muhammad, 1.4.1956, ; 21.12.2011 17 By Promotion S0, Complaint Cell, CM’s Sectt,
Matric Peshawar 129.1978 | 1.32008 02.08.2003
220. | Mr. Nisar Hussain, BA 15.03.1958 23.03.1976 20.03.2008 21.12.201L 17 By Promotion Addl Asstt Commissioner-11,
Kurram Agency Kohat, 01.01.2013
. .1.1963 10. 20.03. 2112, i . :
221 gyzd Masood Shah, ;:Shzvﬁv.;r 10.10.1986 0.03.2008 1.12.2011 17 By Promotion | ¢ i Officer, Agriculture
(25.09.2013)
222. | Mr. Tariq Hassan, BA t1\12.4:[958 . 11.02.1982 20.03.2008 | 21.12.20LL 17 | ByPromotion  { gervice placed at the disposal of
owshera Addl. Chief Secretary, P&D for
further posting. 10.06.2015
223. | Mr. lgrac Ali Shah, 5.1.1939, Karak 1981 20.03.2008 17 By Promotion Additional Assistant He regained
BA 21.12.2011 Cocamissioner-I1[, Kohat seniroity
: (13.3.2014)
224. | Mr. Wazir Muhammad | 8.6.1936 16.9.1976 29.5.2008 21.12.2011 17 By Promotion | S.0., Finance Deptt:
o 25




P.aj Muhamma:d Khan,

Malakand w'..c.f' 20-11-2014

SMNo | . NAMEOF DATE CF DATEOF | DATEOF REGULAR APPOINTMENT/ FRESENT - REMARKS
 OFFICERWITH | BIRTHAND | ISTENTRY | APPOINT- APROINTMENT :
. P ACADEMIC DOMICILE INTQ | MENT/
. QUALIFICATION | 7% ™ - GQVT: | PROMOTI
: : " SERVICE | ONIN BS-
B R Y. Bt 16 R
Afgar ‘FA Malakand (22.10.2012)
) Agency
225. S| 21.12.2011 17 By Promotion | SO, Social Welfare Special
Mr. Farooq Ahmad, 5.5.1956 < any . Education & Women
{ FA Peshawar 21.09.1978 29.05.2008 Empowerment Deptt
. (10.02.2015)
226. § Mr. Khurshid Ali 29.5.1957 18.12.1978 29.5.2008 21.12.2011 17 | By Promotion | SO Elementary and Secondary
Khan, BA Peshawar Deptt: 19-08-2008
227. | Mr. Akbar Khan, BA 8.9.1956 07.10.1979 29.05.2008 | 21.12.2011 t7 By Promotion | SO, Law Deptt: - -
. Peshawar . 03.03.2015
728, | Me Muhammad Ayaz, 6.2.1964 09.10.1984 | 29.05.2008 | 2122011 |17 | ByPromotion | gp ginance Deptt:25.01.2010
BA Mardan
229. | Mr. Waheed Khan, 15.4.1960 01.10.1979 29.05.2008 | 21.12.2011 17 By Promotion Asstt: Manager (Admn) FDA
MA Peshawar (12.04.2013)
230. | Mr. Jehanzeb Khan- 14.10.1957 29.09.1979 29.05.2008 | 21.12.2011 17 By Promotion | Section Officer, [PC Deptt,
fll, FA Peshawar 22.12.2015
23t. | Mr. Bakhtiar Khan, 12.3.1960 20.08.1981 06.09.2008 | 21.12.20¢1 t7 By Promotion - | Services placed at the disposal of
FA Mohmand NHA, Islamabad for further
Agency posting as LAC (Pesh. Northern
Bypass) on deputation basis
07.02.2014
3 25.12.1968 Di 29.04. .09. 122 i P
232. | Mr. Muhammad {rshad U)m:l’:rl%ii Dir 9.04.1998 06.09.2008 | 21.12.2011 17 By Promotion Administrator, Auqaf, KPK
Peshawar: (14.03.2013)
/!‘ 33} | Mr. Habibullah Arif, 1.4.1967 Swat 29.04.1998 06.09.2008 {2 l.l‘2.20l.l 17 By Promotion | Section Officer, Home Deptt
Lo (13.08.2015) ,
) ' On 14 days Ex-Pakistan leave
. (10.12.2015)
234. | Dr. Noman Mujahid, 19.3.1978 07.09.2007 - 16.02.2012 17 By Absorption Research Officer, P&D Deptt: '
MBBS, MPH Charsadda FATA Sectt: 16.07.2015
235. | Mr. Shahab 16.6.1986 27.05.2012 17 By T.ni‘tia.i Assistant Commissioner, Dargai,
Muhammad Khan S/0 | Nowshera/2 Recruitment

26




- Miss. Rukhsana

21.1.1987 17.052012 | 17| By lnifial Seetion Officer. Higher Educatl
Jabcen D/O Rahim | Chitral/3 : Recruitment - | oo On 16 Higher Bducation -
" : Department (23.01.2015)
Fida, MA(Eng) .
296. | Miss. Hina Saeed D/O | 11.12.1981 27.05.2012 17 By [nitial Section Officer. C.M® it
* | Saeed Ahmad, D.LKhan/4 " | Recruitment ooy e C.M's Sectt:
(03.04.2015)
BCS{Computer - - .
Science) .
© 297, | Mr. Masaud Jan S/0 22.12.1985 - 27.05.2012 17 By [nitial Addl Di
Muhammad Saleem, Dir Lower/3 ' Recruitment (v l.()ggl(g)' ir Upper
M.A(IR) '
298. | Mr. Umar Arshad 13.3.1988 27052012 |17 | By idal ” ,
M. X Additional Assistant
Khan S§/0 Muhammad | Mansehra/s Recruitment Commissioner (Kandar), Torghar
Arshad, B.A
. : J 109.09.2014
299. | Mr. Shakeel Ahmad 1.10.1985 27.05.2012 17 By [nitial Proi
Mr. ! . ject Manager, Khyber Area
Jan §/0 Muhammad Lakki Marwat/4 Recruitment Dev. Project on deputation ,
Jas, 13.10.2015
LLB
300. | Mr. Abdul Hagq, 06.07.1956 07.10.1979 | 29.05.2008 | 04.10.2012 17 By Promotion SO, Sports Department
Matric Bajaur Agency
5 -
301. %é:;{:stafa Kamai, 4.2.1959 Karak 03.10.1979 29.05.2008 | 04.10.2012 17 By Promotion $O,Auqaf Deptt (21.12.2011)
302. { S. Amir Hussain Shah, | 28.2.1960 15.01.1980 29.05.2008 | 04.10.2012 17 By Promotion Section Officer, STI, E&A,
D.Com . Peshawar ' Department. (04.11.2013)
303. | Mr. Khalil-ur- 26.2.1961 canng | 04.10.2012 17 By Promotion | Section Officer, Information
— 7 3
Rehman, BA' Peshawar (1411980 | 29.5.2008 ‘ Deptt: (03.01.2014)
304. | Mr. Noor [hsan Shah, 10.9.1956 13.02.1980 29.05.2008 | 04.10.2012 17 By Promotion S0, Sports Deptt:
Matric’ ) Peshawar 01.06.201(
305. | Mr. Akhtar Khan, 4.5.1958 16.06.1980 29.05.2008 | 04.10.2012 17 By Promotion SO, Poputation Welfare Depti:
N\ Matric Peshawar 17.08.2012
ff 306. ) Mr. Macem Akhtar S/o | 11.6.1968 Swat 29.04.1998 06.09.2008 04.10.2012 17 By Promotion

Muhammad Dawood
(M.A Pol.S)

-

Asstt: to Commissioner

‘| (DeviPol), Malakand Division,

Swat. 22.10.2012




S0 PRESENT

NT %

APPOINTMENT

[5.1.1970 Swat

/@/ M/g Nxa; llj\/fKuI}:ammad 29.94,1998 ' 06.09:2008 04.10.2012 17 By Promotion - Assistant to Commissioner (Rev),
. S/0 Habib Khan, : ' ‘ Malakand Division, Swat
(M_A) ) . 31.12.2012
308. | Mr. Abdul Mateen 22.12.1966 D.I. | 24.06.2000 06.09.2008 04.10.2012 7 By Promotion Secretary, Distt: Public Safety
Khan Qasuria $/0 Khan Commission, D.I. Khan..
Abdl.ll' Hameed Khan 01.01.2013
Qasuria, (BA.
LLB)YMSc
309. | Mr. Shaukat Hussain, 15.2.1957 07.11.1979 06.09.2008 | 04.10.2012 17 By Promotion Finance Officer, Abbottabad
{(BA LLB) Haripur (24.03.2014) -
310. | Mr. Gul Nawaz Al, 24.4'. 1938 07.11.1979 06.09.2008 [ 04.10.2012 17 By Promation Secretary, DPSC Abbottabad,
(F.A) Haripur .06.08.2013
311, | Mr. Nowsherawan, 20.6.1960/ 7.02.1979 06.09.2008 | 04.10.2012 17 By Promotion Asstt Commissioner, Palas,
, | Matric Kohistan Kohistan. 26.09.2013
312. | Qazi Atta-ur-Rehman, .| 20.4.1957 11.08.1985 06.09.2008 | 04.10.2012 17 By Promotion | Report to Estt: Deptt
(B.A) Abbottabad 28.10.2015 -
313: ) Mr. Muhammad [gbal- | 16.11.1956 29.06.1977 | 02.12.2008 | 04.10.2012 17 . | By Promotion | Section Officer, Finance
[, MA Bannu : Department (17.12.2014)
314. | Mr. Asif Kamal, FA 14.3.1957 14.08.1978 | 02.12.2008 | 04.10.2012 17 By Promotion | Planning Officer ST&IT
' Peshawar (01.06.2011)
" 315. | Mr. Naeem Khan, B.A | 7.12.1959 14.01.1981 | 02.12.2008 [ 04.10.2012 17 By Promotion | SO. Finance Deptt,
Peshawar 04.06.2011
316. | Mr. Salef’.m Jan, MSc. | 7.6.1975 Lakki | 07.01.2002 02.02.2009 ] 04.10.2012 17 By Promotion . Assistant Chief, Capacity
Economics .| Marwat ~ Building Prject (CBP), P&D
Deptt: (22.04.2014)
317. | Mr. Irfan Ali. BA. 12.4.1976 (02.02.2009 02.02.2009 | 04.10.2012 17 By Promotion Services placed at the disposal of
LLB Mohmand E&S Edu Deptt, for further
'Agency posting as DMO in [ndependent
Monitoring Unit on deputation
basis 09.01.2014} .
318. | M. Gohar All, MA 32.1879 02.022009 | 02022009 |0410.2012 |17 | By Promotion | Addi Asstt Commissioner (Rev),
Swabi Mardan, 01.01.2013

34




- Respectfuily .Sh'ew"eth:

'annexure “AM

1.7 Said Rasool Sectmn Oﬁicer Home and Tnbal Affalrs Department

..~ Civil Secretanat Peshawar

2 -Muhammad Jehan, . Sectlon Ofﬁcer Govemors Secretanat

'Peshawar

'3.' " Muhammad Ayaz, Sec‘uon Ofﬁcer, Fmance Department Cwnl

- Secretanat Peshawar Petmoners E

1 GO\Jernment of Khyber F’akhtunkhwa through Chlef Secretary, CNll

Secretariat, Peshawar

2. Government of Khyber PakhtunkhWa. admmistratlon Department

' C;vﬂ Secretariat, Peshawar

3. . Secretary to Govemment of Khyber Pakhtunkhwa Fmance‘-'

--Department, Civil Secretanat PeshaWar

4. . Secretary 1o Government of Khyber Pakhtunkhwa Estabhshment‘

©  Department, Civil Secretar_lat, Peshawar. . R
- "..;....'...;...;‘.;“.:;.».’.1.'.i;..-'Q.'."Z.-..'..;';L...Reepohderits z

P

prudii el

PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF lSLAMIC REPUBLIC

Ir I D IR R R e s s e

_That the petitioners are law abiding citizens ‘ahd 's‘ervin'g -a's Section

Officers (Bp% 16) current (‘harge 1 Supermtendent/ Private Secretarles

as PM% Officer (BPS-17) on acttng .charge ba51s w;th immedtate effect

_l e.; 25m Jan-2010. (Copy of the Notifi cation is attacgebd herewnh as’

WP1374-2019- Satd Rasool VS Govt KP Fult PG
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GOVERNMENT OF KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT ﬁé/’/j j

ated Peshawar the July 28, 2020

| F (5, *//‘H)}’Lq,[
NO.SOE- llgED)3(760)2008 The applicants Mr. Said Rasool r. Muhammad Ayaz and
Mr. Muhammad Jehan (PMS officers) filed a representation in pursuanoe of the Judgement of

Peshawar High Court Peshawar dated: 12.06.2019 in writ petition No: 1374/2019 wherein the _
court passed the following order “the petition being not mamtamable stands dismissed in

limine. The petitioners are at liberty to approach the proper forum for the redressal of
 their gr:evances, if so desire”. The applicants therefore via their representatlon. prayed for;

i, Grant of regular promotion from the date of their actmg charge basis
appointment i.e. 25.01.2010, and extend the benefit of the judgements of
Khyber Pakhtunkhwa Services Tribunal Peshawar passed in appeals No:
1398/2010 dated: 11.01.2012 titled Fazal Hussain VS Govt. of Khyber
Pakhtunkhwa and No: 394/2013 dated: 11.01.2018 titled Naeem Akhtar
VS Govt. of Khyber Pakhtunkhwa, to-them as per the dicta of Apex Court
in 1996 SCMR 1185",

ii. Regular promotion from 25.01.2010 be granted in the light of legal
proposition of Sub Rule (1) of Rule (9) of APT Rules, 1989 “no such
‘ appointment (Acting Charge Appointment) be ~made if the
~  prescribed length of service is short by more than three years
Therefore, the applicants had completed the prescribed length of service
and undergone ngeeks mandatory training.

2. Official record reveals that P§B-xg its meeting held on 15. 12,2009 recommended
18 Superintendents / Private Secretaries for thelr reguiar promotion to PMS BS-17 agalnst the
posts falling in their share, while 28 offiials mctudmg the applicants were appomted on acting
charge basis under Rule-9(3) of APT Rules, 1989 against the 71 posts Iyrng vacant meant for
initial recruitment. In addition to the above, as per PSB mmutes the appilcants were also short
of required tength of service for their regular promotion to the post of PMS BS-17. 4

3. The applicants were notified to be appomted on actsng charge basis on
25. 01 2010 against the posts reserved for initial recrmtment t6 meet the ex:gency of service and
to fill the gap of officers that does not confer any right for_regular promotion within the
parameters of Rule 9 (3) & (6) of APT Rules, 19889. '

4, Contrary to the assertion of the applicanté the case of Fazal Hussain and others
is not identical to the plea of the applicants. The benefit of judgeménts passed in appeals
dated: 11.01.2012 and 11.01.2018 cannot be extended to the applncants Mr. Fazal Hussain,
Mr. Naeem Akhtar and Mr. Niaz Muhammad etc were granted antedation of promotion w.e.f.
25.03.2010 in pursuance of Khyber Pakhtunkhwa Service Tribunal judgments dated: - -
11.01.2012 and 11.01.2018 and Supreme Court of Pakistan Judgement dated: 23. 01'2013
There were 11 posts falling in the share quota of Tehsildars while 28 temporary posts of




DDO(R) £ DbO(J) in the field meant for initial recruitment were also vacant and Mr. Naeem.
Akhtar andNiérz Muhammad were at S.No.31 and. 32 respectively. it is pertinent to ‘mention

~ here that Service Tribunal in its judgement dated: 11.01.2018 held that at the relevant time -~ |

- there were 21 seats and not 11.in the share quota of Tehsildars. Besides; .05 a'vaifabie"'ff.__:j";
vacancies were reserved for their seniors which was declared |l!egal and the appellants should

have also been promoted being next in the seniority.

5. o Con;rary to the claims of the applicants their case has no similarity to the case of

Mr. Fazal Hussain, Mr. Naeem Akhtar and Mr. Niaz Muhammad etc hence the legal principle
estabi;shed by Supreme Court in its ;udgement dated: 24.04.1996 in 1996 SCMR 1185 whlch
has been referred to by Law Department Khyber Pakhtunkhwa in rts letter No:. SO(OP—I)/LD/
5-6/2012-VOL-VII/5256-58 dated: 29.06.2020 cannot be extended to them:

6. The applicants -were promoted to PMS (BS-17) on regular basis when clear

vacancies in their share became available,

L 7. After due consideration of all the points voiced in the appeal and official record,

-appeal is tumed down being devoid of merit.

CHIEF SECRETARY

.. ENDST: NO. & DATE EVEN.

A copy is fowvarded to the:-

, PSO to Chief Secretary, Khyber Pakhtunkhwa.

PS to Chief Secretary, Khyber Pakhtunkhwa.

Section Officer (Litigation-Il), Establishment Depaﬁment
SO(Admn)/EQ/Librarian, Establishment Department.

PS to Secretary Etablishment Department, Khyber Pakhtunkhwa
PS to Special Secretary (Estt), Establishment Department, Khyber Pakhtunkhwa
PA to Deputy Secretary: (Estt), EstabllshmergaDe;;TE}e Khyber -.

Officers / applicants concerned a Seta J{Cﬂ‘- De P
Manager, Government Printing S.

10 Persona files.

09".‘“9’9":‘*@!\’.—‘
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D) P
(iv) the person concerned is a bona fide resident of the ¥[Khyber Pakhtunkhwa).
< ) a vacancy exists to accommodate the request for such a transfer; and:
(vi)  Provided further that in most deserving cases, the merit of which shall be determined
on case to case basis and the decision of the Competent Authonty in that behalf shall .
be final, Government may allow transfer of il servant in BPS-16 and above,

subject to the aforesaid conditions. %

(2) - A person so transferred shall be placed at the\boftom of the cadre strength which he
joins for the purpose of determining his seniority vis-a-vis other members borne on the cadre.

(3) It will be the sole discretion of the Appointing authority to accept or refuse a request
for transfer under this rule and any decision made in this behalf shall be final and shall not be
quoted as precedence in any other case.

9. Appointment on Acting Charge or current Charge Basis. (1) Where the appointing
authority considered it to be in the public interest to fill a post reserved under the rules for
departmental promotion and the most senior civil servant belonging to the cadre or service
concerned, who is otherwise eligible for promotion, does not possess the Spec1ﬁed length of service
the authority may appoint him to that post on acting charge basis;

2Provided that no such appointment shall be made, if the prescrlbed length of service is’
short by more than *'[three years]. '

212 ).

3 In the case of a post in Basic Pay Scale 17 and above, reserved under the rules to be . o

filled in by initial recruitment, where the appointing authority is satisfied that no suitable officer
drawing pay in the basic scale in which the post exists is available in that category to fill the post
and it is expedient to fill the post, it may appoint to that post on acting charge basis the most senior
officer otherwise eligible for promotion in the organization, cadre or serv1ce, as the case may be, in
excess of the promotion quota.

(4)  Acting charge appointment shall be made against posts which are likely to fall
vacant for period of six months or more. Against vacancies occurring for less than six months,
current charge appointment may be made according to the orders issued from time to time.

(5)  Appointment on acting charge basis shall be made on the recommendations of the

. Departmental Promotion Committee or the Provincial Selection Board, as the case may be.

(6)  Acting charge appointment shall not confer any vested nght for regular promotion to
the post held on acting charge basis. :

PART-IIT -

INITIAL APPOINTMENT

'® Sub.by the Khyber Pakhtunkhwa Act No. IV of 2011.

% Eull stop at the end of Rule 9 {1) replaced with colon and prowso added by Not:flcatlon No. SOR-I {S&GAD)4-
1/80/Vol- [I dated 20 10-1993. -

2 The words one year substituted by Notification No. SOR—I(S&GAD)&-l/éO/I!I, dated 14.3.96.

#sub rule (2) of rule-9 deleted vide by Notification No. SOR-VI{(E&AD)1-3/2009/Vol-Vill, dated 22-10-2011.
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SCHEDULE-|
_
S. + Nomenclature | Minimum Age Method of recrultment
Mo,. gf posts | qualification | lmit - :
s for for
N . appointment | initiai
v recr
tnitial uitm

recruitment ent

.

. COTL L e | e sy
1 2 BAER RS e AR
1 ! pPms(Bs- 2 21- 1) Filty per cent by initial recruitment on the |
. i17)asper | Division 30 recommendations of the- Commission based on the |..
| detail at Bachelor | year result of competitive examination to be conducted by it
" i Schedule- | Degree in accordance with the provisions contained in
o foma . *Schedule ~ VIi. : a
) recognized . . .
; University. 2) Subject to rule 7, by promotion in the {ollowing manner;

(a) twenty per cent from amongst Tehsildars, who
are graduates, on the basis of seniority-com-
fitness, having five years service as Tehsildar
and have passed the prescribed Depanmgn@t

‘ Examination; and v .

(b) twenty per cent trom amongst Superintendents

/Privale  Secretaries on seniority-cum-fitness .
: . basis, who are graduate and have undergone a
! training course of 9-weeks at the Provincial
. . Management Academy/Provincial Staff Training
o ‘ Institute, A joint seniority list of "the
Superintendents and Private Secretaries shall.
. . . be maintained for the purpose of promotion on

; . ) the basis of their continuous regular
e : ) " appointment to the respective posts.

3) Ten per cent by selection on meril, on the basis of B
competitive examination, to be conducted by the | |
Commission in accordance with the provisions
contained in “Schedule-VIi, from amongst persons
holding substantive posts of Superintendents, Private
Secretaries, Personal Assistants, Assistants, Senior
Scale Stenographers, Stenographers, Data Entry
Operators, Computer Operators, Senpior and’ Junior
Clerks who possess post graduate qualification from a

. recognized University and have atieast five years

‘ . service under.Government, '

2. . PMS(BS- NIL . By promotion, on seniority-cum-filness  basis, from
" 18} as per amongst the officers of PMS in BS-17 having at least five
. detail at-

years service and have passed the prescribed
: Schedule- Depaitmental Training or Departmental Examination.
l

. EPMS(BS- NIL - | By promotion, on the basis of seniority-com-fitness, from
19) as per amongst PMS officers holding posts in BS-18 and having at
v . detail at

least 12 years service against posts in BS-17 and-above and
" Schedule- have passed the prescribed Deparimental Training/
i, ’ Examinations. .

.
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Department could not process
the cases of appellants. Hence
the judgment of Service Tribunal
as well as the Peshawar Hth
Court may be implemented- in
letter and spirit.

Antedated promotion

case of S. Rasool,
M. Jehan and

e

M.Ayaz

e,

No copy of the judgment of

service tribunal is annexed
however para-4 of the working
paper by the
establishment department

provides that serviceAtribunaI. in

prepared

its judgment dated 11.1.18 held
that at the relevant time there
-| were 21 seats not eleven in the :

share quota of fehsildar. &

available vacancy reserved for

their senior which was not legal

and the appellants who have
been promoted being next in ;the

seniority.

Nothing is  available
whether the  impugned [
judgment  has  been
chalienge in Supreme Court

Hence the sJudgment'

attains finality and the
Provincial Selection Board !
may examine the case as :
per merit of the case and i
may be promoted if founc f

eligibte.

of Pakistan or -otherwise. | .

Promqtion case of
Mr.Jamsned Ali
Baloch

Mr. Jamshed Ali Baloch filed
service appeal No. 963/2013

‘before the KPK Service Tribunal

against the order of rejection of

his promotion and the Service

Tribunal vide judgment datec .
141218 directed the official

- respondents to examine the !

case of appellants and in case

he is found fully eligible . to' be

Opinion wing is of the view .
that the case of appellant

came under the domain of ;

amending  provision  of :

‘>prbmotion policy of 2000

case of emplovees whe.
have gone on LPR bhas’

. been considered. Hence

_the PSB may consider as'

dated 17.3.44 wherein the

PSR
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Department could not process
the cases of appellants. Hence

the judgment of Service Tribunal .

as well as the Peshawar_High

. DN

- e, i@i?“lo

M.Ayaz

B

paper.
establishment

prepared by' the
department
provides that service tribunal in
its judgment-dated 11.1.18 held
that at the relevant time there
were 21 seats not eleven in the
share quota of tehsildar. ' 5
available .vacancy reserved for
their senior which was not legal
and the appellants-who have |-
been promoted being next in the
seniority. -

Court may be implemented in -
letter and ‘spirit, ‘ .
3 Antedated promotion | No copy 6f the judgment of | Nothing . is  available
cpse of S. Rasool, | service tribunal is . annexed ‘Wh'ethér" the impugned |
| M. Jehan  and | however para4 of the working ]udgment h as ' . been

chal[enge in Supreme Court
of Pakistan” or_ oiherwnse.
Hence . the"sJudgment
:'attams flnallty “and .. the

Provmcral Se!ect:on Board

L p—

_may -examine the case as

?Eér merit of the_case and

may be promoted if fdund

ellglb[e

T

‘.\

4 Promotion case of
| Mr.Jamshed Al
Baloch -

Mr. Jamshed Ali Baloch filed
service appeal No. 963/2013
before the KPK Service Tribunal
against the order of rejection of
his promotion and the Service
Tribunal vide judgment dated
14.12.18 directed the official
respondents- to -examine the
case of appellants and in case
he is found fully eligible to be

Opinion wing is of the view
that the case of appellant
‘amending

provision  of !

dated 17.3.14 wherein the

case of employees who

have gone on LPR has

been considered. Hence

the PSB may consider'asi

came under the domain of

promotion policy of 2009 | ’

—
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| VAKALATNAMA
(POWER ATTORNEY) -
IN THE //L/ZW Ll Z/ml«ém Senyer /wbuw/ //%@«

&3

Case /2020

('W/ / J/)’Apﬂ Dﬁﬂwf‘-/ Cpﬂr@/‘ j ///@WJ@ »......:..Pe;itio;ler

Godt o 10 éz‘%

I (0/ ﬁ/ /&M@j S/0,D/o D@D LJ\Q QL)/@/M
g%é,g&a k& ___do hereby appoint and constitute Babar Khan Yousafzai, Abdul Bagqi

Afridi, Muhammad Ali, Advocates High Court of Legal Oracles, in the above-mentioned cause, to do all

or any of the following acts, deeds and things:-

1. To appear, act, and plead for me in the above-mentioned cause, in this court or any other court in
which the same may be tried or heard, and in any other proceedings arisihg out of or connected

therewith;

2. To sign and verify and file or withdraw all proceedings, petitions, appeals, affidavits, and

applications for compromise or withdrawal, or for submission to arbitration of the said cause, or -

any other documents as may be deemed necessary or advisable by them for the conduct,
prosecution or defence of the said cause at all its stages;
3. To receive payment of, and issue receipts for, all moneys that may be or become due and payable

to me/us during the course or on the conclusion of the proceedings;

4. To do all other acts and things which may be deemed necessary or advisable during the course of
proceedings;

5. To delegate all or any of the above powers to any other legal practitioner;

AND ], hereby also agree:-

(a) To ratify whatever the Advocate(s) or their substitutes may do in the proceedings; .

(b) not to hold the Advocate(s) or their substitutes responsible if the said cause be proceeded ex parte
or dismissed in default in consequence of their absence from the court when it is called for
hearing unless such absence is due to the gross negligence of the Advocate(s) or their substitutes;
and

{©) That the Advocate(s) shall be entitled to withdraw from the prosecution of the said cause if the

whole or any part of the agreed fees remain unpaid.

IN WITNESS WHEREOF I have signed this Power of Attorney hereunder on this day of

2020 at Peshawar and the contents of this Power of Attorney have been read, fully explained and

understood by me.

Q 4_0 %@;}
O
ACCEPTED

Signatures of executants; T -
/ LEGAL ORACLES

Suite No. 1, Opposite Cantt Railway Station,
Saddar Road, Peshawar Cantt.

T: 92 91 5284140 - E: fmanan@legaloracles.com
W: www.legaloracles.com

]
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B‘EFORE THE KHYBER 'PX"KHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

‘ Service Appeal No. 12441/2020

‘Said »Rasobl, Deputy Sé'cretarj/;';Home and leibél'Aff‘airs Department, Civil Secretariat,
Peshawar - . :

P L Cat L ST PRSPy PSSR S RTIOTIY e, (Appellant)
S dar . A | |
SR Versus
N .
l.I Chief Secretary, Khyber Pakhtunkhwa and others. ...........co.coooi (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1,2.3 & 4

PRELIMINARY OBJECTIONS:

I" That the appellant has got no cause of action/locus standi to file the instant appeal against the
“respondents, :

.. That the appeal is not maintainable.

That the appellant has presented the facts in manipulated form which disentitles him for any
- relief whatsoever. , ‘

4. That the appeal is barred by law/time. ;
5. That this Honourable Tribunal lacks jurisdiction in the matter.
. 6. That the appellant has concealed material facts from the Tribunal.
7. That the appellant has not come to the Tribunal with clean hands.
8. That the appellant is estopped to file the instant appeal due to his own conduct.
.9. Thatthe appeal is bad for non-joinder and misjoinder of necessary and proper parties.
1

0. That the instant appeal is hit by Section 4(1) (b) of the Khyber Pakhtunkhwa, Services
" Tribunal Act, 1974. : _

.

~ .,

W

- ON FACTS:

1 Incorréc't, hence denied. The official record re\{eals that PSB in its meeting held on
-~:15.12;2009 recommended 18 Superintendents / Private Secretaries for their regular
. ,;:p‘fpmotioh to PMS (BS-]?) against the posts fall"ing in their share, while 28 officials
. -including the appellant were appointed on acting charge basis under Rul'e-9(_§) of APT

B T

- ‘ o Rpies;/1989 as stop gap arrangement against the posts lying vacant meant for initial

. ~recruitment vide order dated 25-01-2010 (Annex-I). Later on, their services were.regularized

-~ -“on avaiiability of the vacancy in their own share vide notification dated 21-12-2011
- respectively (Annex-II),

2. Ihcorrect, hence denied. It is clarified that promotion requires»clear availability of

vacancies in the relevant quota while in the instant case, no vacancies for regular promotion

were available due to-which they were appointed on acting charge basis and to meet the

exigency of service and to fill the gap of officers that does not confer any right for regular promotion
- within the parameters of Rule 9 (3) & (6) o APT Rules, 1989 (Annex-1IT). .

W



. Incorrect, hence denied: The depaftmenta_l appeal of the ‘appellant was processed and
regretted being not covered under the rules.

Correct to the extent that the appeliant alongwith the other colleagues filed writ petition No.
2707-P/2012 before Peshawar High Court, Peshawar which was disposed off on 22-11-2012
with the conversion of the petition to departmental appeal and intimating the appellate
authority for -decisién in view of dicta laid down by the apex court; to be done within 2
months. ‘ _ )

. Incorrect, hence deniéd. The appellant alongwith other PMS officers sublﬁitted joined
application / representation requesting therein for Grant of regular promotion from the date
of their acting charge basis appointment i.e. 25.01.2010, and extend the benefit of the
judgements of Khyber Pakhtunkhwa Services Tribunal Peshawar passed in appeals No:
© 1398/2010 dated:*11.01.2012 titled Fazal Hussain VS Govt. of Khyber Pakhtunkhwa and
No: 394/2013 dated: 11.01.2018 titled Naeem Akhtar VS Govt. of Khyber Pakhtunkhwa, to
them as per the dicta of Apex Court in “1996 SCMR 1185”. The officers intimated that on
" the said date they had already rendered more than five years service. The said appeal was
processed, regretted and appellants were informed accordingly through letter dated
29-01-2013(Annex-1V), |

. Incorrect, hence denied. Mr. Naeem Akhtar was granted antedated promotion in pursuance
of Service Tribunal Judgment dated 11-01-2018 as a maﬁer of fact, each and every case has
its own merits aT1d judgments of various courts mentioned by the appellant cannot be
implemented in the instant case.

. Incorrect, hence denied. Contrary to the assertion of the applicant the case of Faza!AHus-sain and

others cannot be juxtaposed to ibid representation as every case has its own facts and circumstances

therefore; the benefit of the judgements passed in appeals dated: 11.01.2012 and 11.01.2018

(Annex-V) cannot be extended to the appellant. Mr. Fazal Hussain, Mr, Naeem Akhtar and Mr. Niaz

Muhammad etc were granted ante-dated ‘of promotion w.e.f. 25.03.2010 in pursu,ancé of Khyber

Pakhtunkhwa Service Tribunal judgments dated: 11.01.2012 and 11.01.2018 and Supreme Court of

Pakistan Judgemer{f dated: 23.01.2013 (Annex-VI). There were 11 posts falling in the share quota of -

Tehsildars while 28 temporary posts of DDO(R) / DDO(J) in the field meant for initial recruitment
were also vacant and Mr. Naeem Akhtar and Niaz Muhammad was at S.No.31 and 32 respectively. It
is pertinent to mention here that Service Tribunal in its judgement dated: 11.01.2018 held that at the
relevant time there were 21 seats and not 11 in the share quota of Tehsildars. 05 available vacancies
were reserved for their seniors which was not legal and the appellants should have also been
promoted being next in the seniority. ‘

. Incorrect to the extent of discrimination, hence denied. No discrimination has been done.
Moreover, the position has already been explained in above paras.

. Incorrect, hence denied. Contrary to the claims of the appellant his case has no similarity to

the case of Mr. Fazal Hussain, Mr. Naeem Akhtar and Mr. Niaz Muhammad etc hence the

legal 'principle established by Supreme Court in its judgement dated: 24.04.1996 in 1996



SCMR 1185 which has- been referred to by Law Department Khyber Pakhtunkhwa in-its
letter No: SO(OP- l)/LD/S 6/2012-VOL-V11/5256-58 dated: 29.06.2020 cannot be extended
to them. The applicants cannot be promoted with retrospective effect on a regular vacancy as
retrospective promotions are considered to be v101at10n of the legal right of servmg
incumbents. After due consideération of all the points voiced in the appeal and official record,
the instant appeal can be turned down being devoid of merit,

10. That the instant appeal'is barred by law.

ON GROUNDS ,
A. Incorrect. The appellant has got no vested right for his ante-dated promotion w.e.f.

25.01.2010 as under the rules promotion is always with immediate effect and there were no

posts of PMS (BS-17) falling in the promotion share quota‘ of Supdt: / PS.

B. Incorrect. In December 2009, 18 posts of PMS (BS-17) were available in the promotion

share quota of appellant. However, appeliant was at S.No.53 of the panel and he was

_ appomted as PMS (BS-17) on acting charge basis against vacant posts of PMS BS-17 meant

- '”," - for initial recruitment under Section 9 (3) of Khyber Pakhtunkhwa Civil Servants (APT)

e L Rules 1989. Similarly in May 2011, 11 posts were available in the promotion share quota of

~ appellant and the appellant was at §. -No. 30 of the panel and was not considered for regular

, 'promotlon to the post of PMS (BS- 17) However, he was promoted on regular basis upon the
availability of post on 21-12-2011.

C. Incorrect hence denied. The respondents acted according to law/rules as explamed in Para-

B above.
D. The position has been explained in Para-B above.

E. Imcorrect, hence denied. The case of the appellant is not identical to the cases of those PMS

(BS-17) officers whose promotion was ante- dated from the date of occurrence of vacancies

. -or the date of actmg charge appointment whichever was Iater as there were vacancies
_ E | o available in the promotion share quota. While in December 2009, 18 posts of PMS (BS-17)
- - were available in the promotion share quota of appellant. However, appellant was at S.No.53
. of the panel and he was appointed as PMS BS-17 on acting charge basis against vacant post
of PMS (BS-17) meant for initial recruitment under Section 9 (3) of Khyber Pakhtunkhwa
Civil Servants (APT) Rules 1989. Similarly in May 2011, 11 posts were available in the
promotion share quota of appellant and the appellant was at S.No. 30 and was not considered
for regular promotion to the post of PMS (BS-17) as no Avacancy in the promotion share
~ quota was available, .. |
F. As explained in paras above.

G. Imcorrect. No fundamental right of the appellant have been violated.



. Incorrect. The request of the appellant has been considered and processed at each forum but
regretted being devoid of merit. _
That the respondents seek permission to raise further grounds during arguments,
It"is, therefore, most humbly prayed that on acceptance of these parawise
comments, the instant:Appeal may very graciéusly be dismissed with costs.
A
Chief Secretary ‘/

Khyber Pakhtunkhwa
(Respondent No.1)’

e

Secretary to Govt. of
Khyber Pakhtunkhwa
Khyber Pakhtunkhwa Finance Department
Administration Department (Respondent No.3)

- (Respondent No.2)

Khyber PakhtunkHy
Establishment Department
(Respondent No.4)

T
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R followuw S(*( tion Officers (S(,(,tlon ()fﬁ( er ((,urr(.nt (,hdl”"(,] / Sup(.nnu ndents /

PMS O IT!(,(.

[BS 17) on acting charge basis wih

li Sr. #ﬁ - Name of officer
| Mr. Diwalar Shah
N2 . Rahim L’mdshah !
3. |'Mr. Jamroz Khan .
4. | Mr. Muhammad Jehan
"_\"3.___._1\115 Shu /\kbar .
6. W amiq
7. _M_!_'u.f_s.:lld Wali l\hcm .
8. Imr Mumr/Jdn i - |
9. Mr Bal_slm l\hdn |
10, Mr. Zar Gul Khan
_ U Mr Syed Rasool
e P IR - . . ( \ -
D) "Mr. Muhamrmad Afzal i
- '] 3 Tw™r. Al.iran.ngzcb /\waﬁw -
~1 74 [Mr. Noor Muhammad !
o A Muhammad
16, | M. Ghulam Hussain cet
7 Mt Wazir Muhammad
) g MM uhammad lxhaq
“lo | Mr. Shaby /\hmad "
Yy "'M’E“\“X/S){'{ Gul '
)3— Mr. l'"urooq Ahmad i
" [Me Khurshid Ali Khan |
4 r:)‘:; ‘Mr.-Gh ;Jia,m‘i\/l uhammad .
e | Mr. Fazal Nabi i
20 M el e | ,
05 r. Abdul -Qadcer :
2(; MI "Muhammad Saced 1
27 ‘Mr. Muhammad /\ya/, i
2;; Mr /,.,\rhlnﬂilsll'ah” T
;
I
(]
big
1 .
N -
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omotmn the above officers will be on prabetio: for a ~
| of (mc year {n."terms of section- 6(2) of NWF‘P Civil Scrvanis. Aat 973 : L

2

::xd wulh i\ul(‘ 15(1} of NWI"I’ ‘Civil- Servants (Appoinumcnt, Promotm-x and .

’\\'i‘ h

Section Officer, Retained on the same ..
U | CM’s Scerctariat. j post. .
ANir. Rahim - Sf sction Officer, Retained on the same
BBadshah C&w DLPLF' post.
Mr Jamroz Khan S‘@ction Officer, | Retained on the same
. fFinance Deptt: post.
’Mrmi\‘/f.{ihammad Section  Officer, Rotaincd  on  the
“U(hdﬁ L 1 Governor’s Scetl: 1 same post. .
M1 sher Akbar -  Section ()Hlf,(.l ;1 Retained on the samge
Higher Bducation pOSL.
i3 , Mn Waﬁiiq ' " Seetion ()l’l’i(:i':r,‘ : Retained on the samee
o S"l(‘yll I)(‘pu posL. .
g .
LM Said Wal S(.(‘U()n O”l(,(,l Retained on the sama
¢ Khan = | mingral Dev/ Deptt: | post
F ) . o .
i tMr. l\mmrdan PS, | I]\i/\ Dev. | gection Officer(R 1),
! Authorly tstablishment Depu:

as substitute of Mr.
‘T'ch sinullah

1
i
—
i
'
1

M. Bashir Klmn Section . ()iﬁur Retained on-the sani
P& Deptt: posL. ‘

JUNTEIp S——— L 1 8 ceveemme s =

Scction  Officer, | Retained on the same

Finange Depll: post
8 : Mr. Sycd Rasool Scetion Officer, Retained on the samc
' Home &  TAS DOSL.
‘ L e wg deptl o .
19 ' MQrA Muhammad Seetion Officer, & etained on the same
P Adzal ‘ Establishment posL.

g, M Aurangreb Section Officer, Retained on the samc™
Awan ] Health Dot s L post | :
! H . - . - .

TR Mf' Noor Seetion Officer, Retained on the samc

;. iMuhammad  Housing Deptl: | POSU

E 15. |M r. Amir Scetion Officer, 1 Retained on Lhe same

,“‘ o M__L‘h‘l'n'-’_fnm‘ld CM’s Sccrctariat post

L 16, Mr;.(;hulam PS o Minister for Retained on the same

; : Hussain . P Agriculture posL.

: e 0 M, Wazir i ‘ 2

T R I Scendpn Officer | Retained on the saing

i ; Mungr_ﬁn.m.(.l .1 Finange Do pll ] posl.

C18 Mr. Muhammad i Section Officer, Retained on the sanwe

! Ishaq STl Depie L post
T . S "}"L \r\“ —~\.. !

P19 ) Mr. Shabbir Supdt: STRE&AD | Home & TAs e pLL: -

4 ; Ah_m‘?d . b | against the vacant




2 RO e e
S(uam. thc er ‘l Retpined on Lhe e
: 3 1n(iu‘l'u\1)(pli ) pnst
:'-'.."1’% bl &H l)apll : Hwh(‘l fpducation -
) L - s SAdeplL against i\u
S e IR e Cvatant post.
L M. .'ixh.wsln(] N‘ TGeetion OfFEer, ; LRetained on the SiHe ]
o :‘.\'h.?’m - ) - le§ Aema nLary (Q -t p()SL R -
.“".“," ! Q“’H‘O‘\ddr\l | ;::.
' Ii fducation, Depti ! i
e i ek
‘ M" (’h"‘l“m \ PS Food Depth: a finance Peptl St
Muhmnmad I against the vacant . i
': o \ R o il post : |
M. ia 7‘” Nabi \1 Seetion ()lf\c(‘ ST, \ Retained on the s '
il '&I\l)\ L _ypost
Al !
Abd"“ Qadec v gection Officer, L Retained on THe s
- Augal e pii : L post
B [\f‘ Muhammad i geetion Officer, ' ‘..'l\( mm( d on lhn SHMe
T saced | social welfare i post
RS —— Depli:, ' R
M' Muhammad | 1S M Se uclarml. | Finance Deptt o i
yaz i Lagainst the vacani :
; i : | post. , fmaaﬁj
l - '
28 M' /,arlmull ah l 5(( Lion ()Ih( et l’(, : Re lamc d on the samv A
b st

.

CHIEF SECRETARY,N.W.F.P.

-

:NQST SOE (DD_]_S{4§_}2010 Dated Eggh__'t_t,m@gdanuary 2010

A copy g’ forwa ;\dcd Lo :

-Al /\mnnnstranvv \;u.,n.tru s 1o Govt of NWIP.
Secretary Lo Goyernor, NWW S

principal geeretary Lo Chiefl Mmlstc N‘\'l P
Accountant General, NWIEP, Peshawar.,
Accountant Ge 1\(1&\(\’\%} NWED, Peshawar.
Querciary. SATA Dev. Authorily, pPeshawar.
Dircetor. ST E&A Dcpaxtmcnl

5.0. (S(ucL)/{/\dmn)/l‘-lV/l ()/l’uo<rrau‘nmcr/l.ibrarian, 1n&A Dept.

g, ()Ih( crs cone serned.

101" §. 1o Chiel Secretary NWIP . : _
11.P.8. 10 Sceretary leabhshmcm NWF P ’
12.P8-t0 Spcual Scerctary (ch,u\ahons) l'mtabhthcm lkpt

13.P5 10 ‘Minister Agriculture, NWITP.

'\4 PA to AS 19/ NS () Establishment pepartment.
5 personal Hles of the officers congeime d.

]fL( dice Orader filc.

17 Manerye SGovt Pr m\‘in.g»I’r(:sS, Peshawar.
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- immediate effect:. - -

i remmmcndauons of lhv
X lhe competent authouty is pleased to order the pnomohon of
Gm leranes/Super:ﬁtenden's/Sechon Officer (OPS)/PMS  13§.17

(actmg cha'r,ge)f:, vamcnal Management Service (BS-17), on. regular basis with

;\" ame o r-é‘fr,c c:"

\u ‘).m: .‘a\m\l

: Ny ._vluinmmad /\l/a:

A urangze L\ Awan

—— e,

\fla '\Jn(u Muhammad /\wa

M: Chulam Ilussam
~\/h Wam Muhaa'nm;ﬁ-&w
| .«I: n\zlohammad Ishag
4] z\'ln ‘ohal)bu A]"E“L.h_.w...
.; Ml Wa/u vul
. Mn ]<Iu.rsh|d Al

\h Ghulam Muhammad

3
i

' N .
T e e e e

ir. Muhammad Sav_e_g_i_.__

l Mr, Muhammad AX.’_’_--.«_.-..M.
i :\/11 /anmullal‘

W@_(ig‘d Khan

ehanzub Khan

C2 On promati m e almvo olficers will be on probation for 3 period of one vear

in terms of Section- 6("‘ ui Khvber Pakhtunkhwa Civil Servants Act 1973, read with Ryl
15(1) of Khyber Pakhtunkhwa Civil Servants (Appointment, Promaotion and Transfir)
Rules, 1989.- " 3

[} : - .
3. . Res.:h.mli_\' the !«l?ln\'\ling postingsytransicrs are ordered with immedinte
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Mr. Said Rasont  *  Section Officer, Home | ' Retained on the same p(nsl
‘ ‘ Deptt:

N T

Mr. Muhamnmu ,\i/ nl f Qunon ()fhce; E &AD’
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Mr. Aurangzel Avwan ISgctlon Officer,  Flealth
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“Retained on ‘hc eamo post
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Muhams.‘fs! o Depr c e
' 13, | Mr. Akbar I\lmn - Section Officer, nimﬁnnl'i({n Retained on lhe.'.\-a;n
3 ‘ s Deptt ) !
14. | Mr. Fazal Nabi 3 Seenon Ofticer, TPCepil | Retained on the
15. | Mr. Muhammad Sacesd ) Section Officer. ol | Retained on the sa:
'i Weliare l)«’p(l o i S
16. | Mr. Muhanuad s 3 Se hion Olllu . Moanee iliu tamed on the
e i _— .
17, | M. /anmuil.ah o ction. Othw e Dv;m In_lmned on the s Ry
18, ['Mr. Waheed Mhans Officer, ]’“}.;_l\l‘l F ([;\.I'I;t.‘-d‘;;‘ﬂ fhe gan:
Tk : Deptt L ——
19. [ Mr. Jehanzeh Kho [H ction Officer, Induslrics | Section Officer, :
- ) . Depht ; Population Welfare i - .:
. S P against the vacant e
R : : ‘ CHIEF SECRETARY :
T S ‘ /- KHYBER PAKHTUNKHWA - 7 :
ENDST: NO. & DATE EVEN . / T
A copy is forwarded 10.. .
] Secretary to Governor, Khvbar Pakhtunkhsa, -
2 Principal Secretary o Chiet Manster, Khyber Pakhtunkhswa, \ 18
§ Al Administrative Seerctaries 1o Cavl, af Khyber Pakhtankhiwas
4. Secretary (Admn: & Caord), FATA Secretariat, el §
S Accountant Generh!, khyvbes Pakhtinkinen, :
6 . Accountant Generat {I’R), sube Office, Peshawar, . . ¢ i
- 8 SO(Secret)/SOUE- VY B Ad )/ EQ/ Librarian, E&A Department, .
Ti~9. - PS tg Minister for Apric ultare; Klybur Pakhtunkhwa, -
“.10." . PSto Chief Secrel tary, Khyher Pakhtinkhwa,
s 1. PS to Secretary Establighmont T

"Awan

5 I Mr A«i‘g}irMu‘lﬁ;ﬁinad

’Higl\er thamed on the sar.ic

“Section - Officer,
| l:ducation Deptt: :

{‘S,’ectioh Officer, Industries | Retained on the same post
Beptt:

Section  Officer;;

Deptt

Suction Officer; Finance | Rutained on the saie poist
. . L.

Retained on the same:nosl

Mr Ghulam

12. | PSto Special SecretarviRennlation), H&AD
13 PAsto AS(E)/ DS(L) lalab Depute

14. Officers concernal,
15.  ’ Office order fik. - .
16. Personal file of 1 othais ey arseerined i
SR . U H{EARYAL KAZIM)
. ” . . _SECTION OFFICER(E-1D :
CIMSAN AFRIDI® 3 3
. ) !‘
. f"
g
fi ,

T CNEETT, TSI O
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oo (3 It will.be the sole discretion of the appointing authority to accept or refuse a -.
"% téquest. for transfer under this rule, and ‘any- decision made in this behalf shall be final and
- ’;5"?Spgl!7ﬁfii§be‘QUQted as precédence.in-any Other case.... . '
:9éApp01 tment on Acting Charge or current Charge Basis. (1) Where the appointing .
.-+ authority, corisidered-it-to be gn the public interest to fill a post reserved under the rules for
: -z'dgp'_'é:rtﬁgmal;prqmotion and thg_most senior civil servant belonging to the cadre or service
“concériieds who is otherwise eligible for promotion, does not possess the specified length of

> f-;?f's"ékry‘ice' ‘the authority may appoint him to that post on acting charge basis;

-

o “',3\7Prov=ided that no such appointment shall be made, if the prescribed length of service
is short by more than **[three years]. ‘

A ~(2)  So long as a civil servant holds the acting charge appointment, a civil servant
- junior to him shall not be considered for regular promotion but may be appointed on acting
charge basis to a higher post. :

e el

:

_ ~ .{3) Inthecase ofa postin Basic Pay Scale 17 and above, reserved under the rules
Vi tobe filled in by initial recruitment, where the appointing authority is satisfied that no
o w: . suitablerofficer drawing pay in the basic scale in which the post exists is available in that
CO " category to fill the post and it is expedient to fill the post, it may appoint to that post on acting
’ _ . .charge basis the most senior officer otherwise eligible for promotion in the organization,
- : cadre or service, as the case may be, in excess of the promotion quota.

i "_ _ © . - (4) Acting charge appointment/f’shall be made against posts which are likely to fall

. vacant for period of six months or more. Against vacancies occurring for less than six

S " months, current charge appointment may be made according to the orders issued from time to
’ . time.

(5) - _ Appointment on acting charge basis shall be made on the recgmméndations of
the Departmer‘ltalf"_Promotion Committee or the Provincial Selection Board, as the case may

S .
3 * .
;e - . be‘ Tse

. CoL e g

e ": . (6)  Acting charge “appointment shall not confer any vested right for regular
SO ~.promotion to the post held on acting charge basis.

T o o PART-III
; - INITIAL APPOINTMENT

A 10. Appointment by Initial Recruitment :-(1) Initial appointment to posts ®[in various
pg 7 -. . basic pay scales] shall be made- ‘

LT (a) . if'the post falls within the purview of the Commission, on the basis of

L Examination or test to be conducted by the Commission; or
o
'_/ R Full stop at the end of Rule 9 (1) replaced with colon and proviso added by Notification No. SOR-]

o e (S&GAD)4-1/80/Vol-I1, dated 20-10-1993.
R 38 The words one year substituted by Notification No. SOR-I(S&GAD)4-1/80/11I, dated 14.3.96.
e % The words in basi¢ pay scale-16 to 21 substituted by Notification No. SOR-I(S&GAD)1-117/91 (C), dated

12-10-1993.

]
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ANNEXURE ;.%o : k s
B2 ,
" The Chiel Minister, ‘
. N&\f‘FP, Peshawar.
'_I'.lu'nughV'I_‘u'.q;:?}g":y_(jt_\;]1-1.|)g;i._
" SUmECTS . APPEAL /_ REPRESENTATION AGAINST
" NOTRICATION NO._ DATED 25.03.2010.
" ~+Respected Sir,
- ; Reference.  subject  mentioned™ Notxﬁcatnon, N O
‘ /Vae('m /r'/(//‘(/ v LAEDNO . Smelf my Dcparlmental Appeal/ -

R«,ptcscutauon for yow Honor’s sympathetic & benevolent considerations as under::-
» :That, although I have been promoted as PMS Officer in BPS-17,. but on
.acting charge basis by the Provincial Seicctiqn Boas’d;‘lwhich is agaih._st the
N —~Law and the Rules. ° ‘
.'jﬁ.. 2\. .That, there is clear vacancy of PMS Officer lying \;acant since November
2009 and ) had acquired the required length of service.against the post of
| “Tehsildar, : |
B : - P .. .Thzn’, in the month of November 2009 and December 2009 two PSB werc

" )

g . ) v . ’ '
held but without :iny reason or justification T was not considered for-

3 _ ' . o ‘promotion inspite of the fact that the posts were lying vacant and 1 was
. & o . N eligible, competent and fit for promotion against the said Post. As such |
§ | . *";'hacl the right for anti-dated promotion w.e.f. whjen the post was lying

B vwcant and T was cligible for promotion. '

-~ % 'Il:al [ am being dlscmmna!cd and treated wnh dlffelcnt yard stick. .
. | ‘ I s, lhcxdo;c, Tequested  that on acceptance of this
v ' Dt.mmnenlal Appeal / Representation, I may kindly be promoted as PMS Ofﬁcer in
- : 3 BPS-17 on regular basisewith effect from the date when post became vacant and [
' . _became eligible or atleast from the day when PSB was held and I was not considered
without any reason or justification
ST '/’ Thanking you.’

o L W . SNAEEM AX :
s | HUMAN RESOURCY, DEV; OFFICER
. ’ y Dated: __M ; SWAT '

¥
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SERVICE TRIBUNAL PESHAWAR
m »
| “S'Erwce Appeal N03 2 5 of2013
Naiz Muhammiad PMS BS-17, . oﬂice of ‘the .
Conzmzsswner Malakand Dwzszon at Saidu Sharzf m!h&' Browant:

. bosviws SRBGN
DastrzctSwat ‘ . ‘ m...[i:l
R ' WJS,LJ
-Appellant.
VERSUS e
bbﬁw\&ﬂ . - .
vk (D That Chief Minister Khjber Pakhtunkhwa, -
j»d-w cM~\ ~\- ey Th/yo»% /)7ny/( Wm/ kf /WMM
s 2. The Chzef Secretary, Government of Khyber ’
Pakhtfur_lkhwa', Peshawa-r. T

-

Aﬁﬁé‘al under Section 4 of . the Khyber
, Pakhtunkhwa Service Tribunal A(A:;tl“I\9h7'4 ageiinst
\ S R the order of the res;:ondeni No. 2. bearmg No.
S SOEIIED)345)2011  dated ~_Peshigiwar - - the
- .. December, 21, 2011 vide whzch qther colleagues *

of the appellant in PMS BS 17. were: regular:zed:'

whtle leavmg the appellaﬂt,,..‘_fllthUf any‘:‘

. 1»6‘1 “

reasons, whatsoever, to the detrzment of the

A

appellant agamsﬁt. the Zaw ‘and rg,e

EaV.x)

Sub]ect and mfrmglfzg hzs CO"Stli’gﬁonali Ights,-"’.: '

agamst whzchxthe a;gpel lant leed q departvﬁental

appeal to. the resporlderlt No. 1 whzch was also
- rejected vide order. No. SQE- II(ED)2(192)/2012.
- /9/ /}’j dated P‘es‘hawqr the December,;. 20, 2012 in
violation'to theelai-'cg‘) and-rii}ee | |
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e heard.

Appeilant
Muhammad Jan, Distri
5.0 for the resp&ﬂdents present
Record perused .
accepted as Per our - detalled R &

ed service appea! No.
Chief Secretary,

ct Attorney alongwu
Arguments wer

This appeal is
- of today ifi connect
J “Naeem Akhtar Vs.

- pakhtunkhwa,
heir Qwn costs. File be

judgment
394/2013; entitle
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IN_THE SUPREME COURT OF PAKISTAN b = 4 "o
(Appcllatc Jurlfsdl(‘ilon) R R
. .l‘ ﬁ’% - - '." -- N .'- . . )
) " Present: '
MR.JUSTICE NASlR UL-MUL 1{
o MR, JU‘S‘I‘TC E TARIO P/\R\/l“
CIVIL PETITION. NOs. 152-P. TO 158-P.OF 2012
(o appeal {1 o’ “the Judgmenl -of "tHe KPK -Sérvice- Tribunal,
Peshawar - dated "11/01.2012 : passed in Service Appe-'ll Nos.
1398,1399,13721400'0 1403 of 2010} . - : .
(,rovernmem of KPK through LT A A
Chief Secrelaxy Pebhawar & others. ~...Petitioners. .~ .. .7
‘s VERSUS |
- FPazal Hussain and others o (in CP 152-P/12)
Naecem Akhtar elc , (in CP 153-P/12)
- Abdul Mateen Qasuria ' (in.CP. 154-P/12)

Hidayatullah : - (in CP 155-P/12)
Muhammad Nasir . {in-CP. 156-P/ 12}
Niaz Muhammad | ‘ A . (inCP 157-P/12)

e syed Kazim Hussain Shah Wi . {in CP 158-P/12)

' ' ..Respondents,

For the Pelitioners: Mr. Zahid Yousal, Addl. AG.

For-Lhe Respondents:  Mr. Ejaz Anwar.
. (in CPs 152,155,156 & 158-P/12)

Other P\CS]D(JI\'IVCI\GD{S} NR. *
Dale of Hearing: 23.01 L2013
JUDGMENT
. _ ,

_NAS'IR:UL-MULK, I, — The "'f(}ov,eArriment of I(Vhybc‘.r

l'-‘.alllcﬂl'lt_di'fl<]'1'\v1 through its Chief Sec,retary and OLllCTb filed-- these
petitions 'aqc.mlmg the Judgmont ol K.P.K. Service Tribunal dated
11.01.2012 whereby appeals. filed by the respondents were allowed in
1:er'1'1'1-_s to be stated later. The Jc'sponclan> were a]l scrvmg as Tehsildar
(BPS5-16) and were appointed on -agting charge basis against tho posts of
I-‘|1<:5\r'i|1ci;z1]. Management Services (PMS)  Officers in BP$-17 by

|

Notification of the Establishment Department, Govermment of Ky ber

Wil

Pepily Regu.tmr,
m«m Court of Pukissts

Poshaas




.'l’lkhtunkhwq dated 2'5,03.2'(5—'1‘0”-01\ the recommendations of the
e ___....—-.—-'” i R

f"bﬁ,%S,_i$,"VV~'itb eﬁfect ﬁ;‘Qm ‘the da__te on’ which-the Vacanum be ame
.a\f/aila'blgz., The. appeals of Fazal Hussain, l—Iida,yatuilah,‘ Muhammad
Nasir'and Syed Kazim Fussain Shah, Respondents in Civil Petition Nos.
P g

15’) P, 155 P, 156 ‘P and 158 P of 2012, respecuvely, WErE

'Lhe.—term% thdl they were duec,Lcd to be granted ante-date regul
- s Upromotion to the post of PM$S ‘Officer (BPS-17) w1Lh effect from
'_25.03.2010 with all back and consequential benelits. The service

appeals of Naeem Akhtar, Abdul Maiecn gga'suria"and Niaz Muhammad,
/—\_/-<::-/""'M- =~ e ——

N / .
Respondents in Civil Petition Nos. - 153 P, 154-P :and 157-P of 2012,

——"""'-—».__._.._--»’-“' — _,.-—-""'"’*-ﬁ.__._..._———-;’

/\"‘""F“\..—-—""N»—--

rc%pu tively; were @isposed ofin the terms that thcy shqll b«“ f*onudcrvd
fof" regu‘l_ar pr‘omo‘tion as and whcu the vacancies bgcame anlldbl(‘ for -
'Lhcm We may stralght away dismiss the latter set.of petilions ﬁlcd by

‘the Government of Khyber Pakhmnk hwa as no rchcf was granted to the
-smd Rcspondents by {hc ’1‘1'ibunal -and  the direction was mc:rci:l,y‘
lrcsLaLemenL of Lk;e law that whencver vacancxeé’ reserved for Tehsildars:
‘f‘or"pr'o'rno-ti‘b'r‘)'to the post of I?[\/IS.O'fl:"-icc—:l'~ be'comc—: available they shall be
-con s~igicx'e d. | |

2. As regards the other petitions where the Respondents have
' bé@n granted a—nte%iate regular promotion t{) the post in question,.the
leamcd Addmornl Ad..vocate Géneral contended that- the said

Rc,spondc,ms wére not eli gnblc for promouon as they dld not possess the
\\______,_.——-_...—--—-—'—""""\

requisite service of thiee years as Tehsildar fdr promouon to the. highcr

pon e M,»-W"' M*-—M-""""W e
post. This argumeny or twe reasons.| that ‘this was never

the case of the Provincial Govemmem bc‘forc the Scrwcc Trxbunal

‘nowhme in the comments filed hy lllem bcfurc‘ the Tribunal had they
"'\-——'—"‘——d It o




- CPs 152-P 1o 158-P/12 3 4

S

questioned the eligibility of the Respondents to be promoted. The same

e

“is also not discérnable from the impugned judgment as no arguments to
that clfect were ad'»_/a%s(;:ed before the Tribunal. Furthermore we have

—uiee

- " perused the minutes of the Meeting of the Provincial Selection Board

- which considered the quéstion of appointmen'i of the Tehsildars against

L ) | ,

i the vacant~posts reserved for them. Its recommendations that the
respondents be appointed on acting charge basis was ot on account of

their ineligibility for promotion to the said posts. Remarks against each

e 1= Rt

()f':flie respondents by the Boarc'{ were favourable and there is no 2
;
“mention anywhere about their ineligibility. Rather it was expressly 3
stated that th.ey'had bassed their prescribed Departmental exam ination.. :
Even otherwise the Additional Adyocate General was not in a position 1o 1
show {rom the available record ’.tha‘t the respondents were not cligible i %
ff)_r promotion to the post of PMS Officer. :1 v%
3. . The learned Additional Advocate General further contended v }
that the re;spb‘r-mde_'{lts were duly promoted with immediate elfect on b

IS | )
21.12.2011 during the péidency of their service appeals before the

‘I'ribunal. That the respondents had not challenged the said Notification

L

* ents ki Sac s

superseding the Notification of their appointments on acling charge

" basis, which was the subject matter of their service appeals. In the

iméugned judgment- the Tribunal dici take note of the Notification of
21.12.2011. In case.the respondents were otherwise found entitled for
.r'egular promotion with effect‘ from the date of their appointment on
acting charge basi; the subsequent Notification of 21.12.2011 was not ;

_an impediment in the way of the Tribunal to grant such reliel.

PR A I 71 S RN

4, “The learned Additional Advocate General then submitted

that respondents could only ha\ve been promoted with immediate effect

\

'-:;H?, 1
and nol entitled to ante-date promotion. In response the learncd

o nd s h S, Oy S R
-+ ey s = 4 e Loty FRCELRTIT U .,..12‘.?.. . -
L P LA B . : v

E—— - EP— e gt — s g m— e et e 3 L wmLe sl RSB RIS T W




CPs 152-P 10 158-P/12 - 4

' (:ourise! rcprcsc‘nung thc l\prondean pomtcd out Lhru being duly

qualnﬁcd and vacancm& cchlllclblE’ Ior Lhelr promotion Lhcy ou rht to have

e ‘bccn promotcd rcgularly"*ﬁvhon they were found du ty fit and qualificd by
(hc PI ovm(,mf Seleo 11011 130’11(! tle plau(l rc*h’mcc on. h(—* judgment of

Lhm Court in Ihe case of LUOMAN ZAREEN AND ) QTHERS v. SECRETARY

EDU(‘AJ“]ON NWFP _AND OTHERS ( 2006 SCMR 1938 )} and an

unreportod Judgment GO VFRNMFNT QF N WFP ’I’HPOUGH SE C‘RE]“AR Y

psnususmwrm AND ANOTHER v. MUHAMMAD [QBAL KHATTAK AND
Mvgﬂ—g;,ﬁ( Civil ‘Appeal No. 860 and 861 of 2010 ) decided on
v 24.05.2012.

5. - In order to examine the merit of the above contention we

R ¢

 went through the minutes of meet:ira}g”f@fﬁl?’i’-tl"léfﬁn@virlciél Selection Board
. h : :“ N .
of 29.12.2009 where the question of p:;:@‘moti(itﬁl‘-ﬁ%@po.in.tln.ﬁ'ﬂruf;":"‘ i
'»‘charzwg—é‘ basis of the respondents for Lhc-' Ppost of PMC Offices

consideration. I“x om t h(, minules it tr anspu cd that at that time H’ﬁa it

were availahble in the quota reserved for Tehsildars for promotion to the
post of PMS Officers. It appears from the minutes that the respondents
were not being considered for bromotion as 'some Tehsildars senior to
them were for ong reason or another not eligible for promotion. By
Notificalion of 21.12.20}1 the respondents as well as the said senjor
- Tehsildars were together promoted to the posts of PMS Officer on.
regular basis. [t secems that the only reason that the respondenits ‘were

.nol; ~beir';.g promoted when  they ‘were otherwise qualmcd for %uci

A p1omot10n waa Lhc mehgolblltty @[ Lleu (,mcu colle’ague% JSuch reason is

,noL l(,g)aily JLISLlflrlb The res pondmus were, cnutled to bc cormclmcd

MW '@ﬂ‘i‘

for promotion against the available ~v\aca.ncles'and they coul.d not have

been made to suffer and their promoltion delayed on account of

ineligibility of their scniors. The minutes of the Provincial Selection

i i s i e =




PSP 1o 1s8-priz. . 57 P | j? s ) /
b()clld cloarly mchcatesh_ LhaL the. 1espendcnts were: otherw1se el1g1b1 for
) e - “‘W ————
pu)rnouon Lo Lh(, posi.s ot PMS -Officer. ThaL bemg the blLU&UOl’] thc-:y
.- - " F w '_ﬁ‘—"'——'__"' ‘---.._.-.h~_>______,___,... P \
w01 & cntlllec to b&promoted on Lhe daLc, whcn thc1r ac‘img ,c:'ha.rge basts
_dppomLmean to the posts of PMS Officer were nouﬁed
S 0 : - I this view of the matter, no cxccptibn can be taken to the
1 .
irm::n.mncd judgrent of the bmwcc U’lbundl The pétitions are therefore
,A vr‘g; Eﬁ% iﬁgmascd and leave dcclmed
e T | S/ Nasrv - m/ /”uwkf
/r /ﬂit@ fw/'cfz v
. ‘ - )--«o
~ St Depzt{y 1@ y,m,,
a!akt
/ uia SWEn 'm’
” t
Not-approved for eporting. .
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C M No. /2022

In -

Service Appeal No.12441-P/2020

¥
2

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Saﬁd Rasool
Versus

Chief Secretary & others

APPLICATION FOR EARLY HEARING
|

Respectfully Sheweth:

1.

That the above titletf'"jﬁs'érvice appeal is pending adjudication
before this honourable court and is fixed for 22.11.2022.

. That du'ring the course of proceedings on the last date of

hearing i.e. 08.08.2022 which was declarad as public holiday
and the proceedlngs were not held and now the next date for
proceeding is fixed for 22.11.2022.

. That the purpose of the very service appeal will become

infructuous if the same is not heard at:arliest as two of the
colleagues who’s similar cases are. pending ‘before - this
tribunal had reached to the superannuation .and  held
retired, therefore the instant case mcy. kmdly 'be fixed at

earliest.

That there is no legal bar if the 1nsta 1t service appeal be
accelerated and non-fixation of case for early date would
cause irreparable loss to th(* applicants.

It is, tlléfefore humbly- prayed that on 1 acceptance of this
Apphcatlon the Writ Petition may klndlv be accelerated and
an early date may be fixed.

Applicant/petitioner

BABAR ¥ aﬁ?%::sa’xzm

- Advocate Stupreme Court.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

CMNo.______ /2022
In
Service Appeal No.12441-P/2020

. Said Rasool

Versus - !

Chief Secretary & others

AFFIDAVIT

I, Said Rasool, Ex-Deputy Sec‘rétary, Home Departiment, Cﬁivi'l
Secretariat Peshawar, do hereby solemnly affirm and'declare on
oath that all the contents of the _accompaﬁying Application are
true and correct to the best of my knowledge and belief and

nothing has been concealed from this Honorable Court.

‘DEQ?E%‘T’“Q
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BEFORE THE KHYBER PAKHTUNKHWA, .

. ‘SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 12441/2020

Said Rasool

Versus'

Chief Secretary, KPK & others................ e, RESPONDENTS

REJOINDER ON BEHALF OF APPELLANT.

Respectfully Shewgth:

| Reply to Preliminary Objections

1-10

~ Para No. 1 to 10 are incorrect, the objections raised

\

are stereo type. The only forum ~avail§ble to the
appellant is this Honorable Tribunal and th1s fact is
further ascertained by the honofable Peshawar High
Court in Writ Petition i\lo. 1374-P/ 2019. T(Annex H of
the Service Appeal). More'oxée‘r this Honorable Tribunal
has also ascertained the decision in fa:vor of other
similarly placed employeeé. 'Thé only forum_ available
with the Appellant is this I—Iohorable tTfribunal. The
appeal is not barred by ‘any law, : hence duly
maintainable. The right of the ‘Appellant is infringed
therefore, the locus standi is also in his favor. All the
facts narrated by the appellant are duly ‘%mnexed with
décumented. anﬁexures. The respondent  is .
highlightihé the lacks of Jurisﬁdiétion- but miserablv
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relief. The relevant parties has been duly included in
N .
the list of 'respdndents. Better: relief cannot be seeked

from any other forum but rather than only this

Honorable Tribunal,

Reply On Facts

That in Para nb.l incorrectly sf:ated the i.respondent
department is duly relying on order dated: 21. 12.2011
duly Aannexed by the appellarit Qith the service appeal
asl annesiure A and repfoduced by the :respondent
unnecessarily as annexure II with com\fments. The:

notification annexure as I cannot be deniéd regarding

acting charge bases but producing the same at this

stage is only for the ‘purpose of misleading this

Honorable Tribunal. Once a subsequent notification is

issued that will prevail over the previous one.

That Para No. 2 is incorrect, the dbcumenﬁts on which
the appellant relying upon is duly annexed as

annexure B and the same cannot be denied.

The stance presented by the” appellant is rightly
admitted at most of the paras and the one sated
incorrect cannot be denied as the same were produced

with relevant annexures. The denials are, stereo type.

- The annexures produced by the respondents are only

for misleading the court.
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GROUNDS:

Are incorrect, details are provided in the proceedings
paras and in the main. appeal may be considered as

integral part of this reply.

It is therefore, most humbly prayed that (\)ni acceptance
-of this rejoinder this honorable tribunal may very graciously

be allowed the appeal as prayed for in the main appeal.

.

- Appellant

Through

BABAR KHAN YOUSAFZAI

: o Advocate Supreme Court.
Dated: 18.02.2022 o !

AFFIDAVIT

I, Said Rasoll, Ex-Deputy Secretary, Home Department, Peshawar,

do hereby so'lemnly affirm and declare on Oath that the contents of

the accompanying Rejoinder are true and correct to the best of my

‘knowledge and belief and nothing has been 'concealéd from this

.hon’ble coﬁrt.

ATTESTED : DEPONENT




