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1 2 3
B‘EFOR-E THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
CAMP COURT ABBOTTABAD :
1. Appeal No. 1422/2013, Bilal Khan, |
2. Appeal No. 1445/2013, Tariq and
3. Appeal No. 1514/2013, Amir Khan
JTUDGMENT
19.07.2016 MUHAMMAD AZIM KHAN AFRIDI. CHAIRMAN:-

Counsel for the appellants and Mr. Muhammad Siddique, Senibr

\ Government Pleader alongwith Mr. Shamraiz Khan, Reader  for

respondents present.

2. This judgment will dispose of service appeal No. 1422/2013,
tilted "Bilal Khan Versus Regional Police Officer, Hazara Division.

Abbottabad and another", service appeal No. 1445/201 3. titled "Tariq

| another" and service appeél No. 1514/2013 titled "Amir Khan Versus

Addl. Inspector General 'of Poiice,A Elite Force, Khyber Pakhtunkhwa
Peshawar and another” as identical questions of law and facts are

involved in all the three appeals.

Versus Regional Police officer, Hazara Division, Abbottabad and

3. Brief facts of the case of appellants are that the appellants were

serving as constables when implicated in a criminal case registered vide

FIR No. 1142 dated 24.12.2011 under Sections 377/337-J/355/511/34- |

PPC at P.S Havalian Abbottabad and after enquiry appellant-Bilal Khan |




was dismissed from service vide order bearing Endst. No. 292 dated
11.09.2012. Similarly appellant Tariq was dismissed fromv\service w.e.f.
24.10.2012 vide order bearing Endst No. 351, dated 24.10.2012.
Appellant Aamir was dismissed from serv.icevvide order bearing Endst.
No. 8850-57/EF, dated 05.10.2012 and his period of absence was
treated as leave without pay where-against departmental appeals of lAhe

appellants were rejected and hence the instant service appeals.

4. Learned counsel for the appellants has argued that appellants

were in custody after the registration of the criminal case referred to A

above and they were acquitted of the said criminal case vide judgment

of the Addl. Sessions Judge-VII, Abbottabad dated 25.07.2012. That the -

observations of the court of competent jurisdiction referred to above
were not taken into account during the enquiry proceedings. That the
appellants were not associated with the enquiry as they were in custody
and confined to judicial lock-up. That nb regular enquiry. whatsoever
was conducted and no opportunity of cross-examining ot the witnesses

was ever extended to the appellants.

5. Learned Government Pleader has argued that the appellants were
associated with the enquiry despite their detention and that the same
was conducted in fair and in impartial manners and the penalty
awarded to the appellants after considering all aspects of the case of the
appellants including their involvement in illicit activities and mis-use

and abuse of authority.

6. - We have heard arguments of learned counsel for the parties and

perused the record.
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7. It is not disputed before us that all the appellants were charged in

the said criminal case and were tried by the c;)ﬁrt of learned Addl.
Sessions Judge-VII, Abbottabad and till the pronouncement of
jﬁdginent the;y Wére in‘ custod& and were no%t5 associated with th‘e- eﬁquiry
in the que and many;grs prescrjbéd by m]és as they were not afforded |,

any opportunity of cross-examining the witnesses.

8. Without entering into deep merits of the case we deem it more
appropriate to order that a detailed enquiry in the mode and manners
prescribed by rules be conducted afresh against the appellants wherein
oppdrtunity of hearihg including opportunity of defence and cross-
ékalﬁining_ the witnesses be afforded to appellants were-after the
réSp;:ctive con-apetent‘author‘_ity shall decide the cases afresh within a
'pleiriod of 2 inonths from the date of receipt 6f this judgment. The
aﬁpellants afe reinstated in seﬁice for the purpose of conducting

denovo enquiry. Question of back benefits shall be subject to the

| outcome of denovo enquiry. All the three appeals are disposed of

accordingly in the above terms. Parties are left to bear their own costs.

File be consigned to the record room,

| W
e

Chairman
_ Camp Court, A/Abad.
(AbdulLatify | R o7y /b -
Member

| ANNOUNCED

19.07.2016




"'22;10'20'15 : "@Appellantgin pefso‘n and Mr.'Shamraiz Khan, Reader alongwith

Mr.Muhammad " Tahir - Aurangzeb, G.P for respondents present.
E “-Argumems could not be heard due to non-availability of D.B. To come

.' up for final hearing before D.1B on 18.4.2016 at Camp-Court A/Abad.

Cl\irman

~ Camp Court A/Abad. -

18.04.2016 - . Counsel for the a'ppellant,and Mr. Shamraiz Khan, Reader
‘ alongwith Mr. Muhammad Siddique Sr.GP for the respondents

- present. Due to non-availability of D.B arguments could not be

heard. To come up for final hearing on 19.07.2016 before D.B at

camp court, Abbottabad.

A ~ Chabizﬂ

Camp court, A/Abad
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¥y - 19.01.2615 . jppgil‘aﬂ?-’ in persom and Mr.Shamraiz-
Khan, Reader for respondenis gloRgwiih~
MT. Mvh ammad %ehi»n.jiirangéeb,égp Ppresent. *
ﬁeqwﬂas&@d !ei adJorrement asf.‘f:“.:he. respordent s

were. mo¢ im the ksow of ihe oase. Ad:jo"med [

a’] )
- \“ uyf AR a i
£0F Writien reply/commea'-sj'-o A8eBe 2?’15' at
pI-Y oY "'-5.'.94\-“: :
.l"" sonrt A/Abad. S5Y e ‘f‘_; e G ;o
| CUoeeiTmagg
| - - Chiairmar.

| R ‘ ‘ Camp Conr+ A/Abad

9. ’16.302945 Counsel for the appellamt amd
‘ Mr.Shamraiz Khanm ,Reader fe respendents alengwith

- Mr.Muhammad Tahir Aurangzeb,G.P present. Para—wme

conments submltted. The appeal is assigned to D,B
for rejemder and fimal hearing fer 17.6.2015

B | at cgup ceurt A/Abad.

Chairman

A Camp Ceurt A/Abad
17.6.2015 Counsel for the appellant and Mr.Shamraiz Khan, Reader alongwith

Mr.Muhammad Tahir Aurangzeb, G.P for respondents present. Learned
counsel for the appellant do not want to-submit rejoinder. Due to non-

-t

availability .of D.B, appeal is adjourned for final hearing "before D.B to

Chai\kgn

Camp Court A/Abad

22.10.2015 at camp court A/Abad.
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-1':‘{'_:j.eontended that the appellant has not been treated in accordance wrth g

j09 09. 2013 hence the present appeal on 07.10.2013. He further

'A",-lll v1olat10n of Rule-5 of the . C1v1l Servant (Appeal) Rules 1986

. for written'reply/comments on 16102014,

14072004

. 7 o 161020~14 o
wle ‘_ I despite their ‘Service through registered post. However, Mr. Muhammad

' ) ‘Adeel Butt, AAG is present and’ would be. contactmg the respondents for

' fwrztten rep]y/comments alongwrth connected appeals at camp COURN

" AJAbad on 19.01:2015.

/MA/ @4
Appellant alon_gwrth» his counsel present. Preliminary -

| arguments heard and case file pernsed Counsel for the appellant

law/rules Agalnst the orlgrnal order dated ll .09. 2012 he ﬁled'
departmental appeal on '19.09. 2012, which has been rejected on

contended that the 1mpugned order dated 09 09 2013 has been 1ssued

Pomts ralsed at the Bar need con51deratlon The appeal is adrnltted to
regular hearing subject to all legal objections. The appellant is -
directed" to deposrt the securlty amount and process fee within 10

days. Thereafter, Nottces be 1ssued o the respondents To come up .

T hlS case be put_‘before the Final Bench ‘ for further proceedings.

Counsel for the appellant present. Respondents are not present

g -
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T 49.5.2014 . Appellan+_presen* in person, and?movédé_
apﬁlica:ion-for +ransfer of rhe appeél and it*s
-_ 3ifixaﬁion a+ Peshawar for preliminary héaring,
In view of application of +he appellan*,:%he
appeal is fixed for preliminary hearing before
+he learned Primary Behch a*+ Peshawar on 14.7.2014,
# -
' -—
Camp Conr+ A/Abad
F

I




. Court of

Form- A

FORM OF ORDER SHEET .- - -

3.

Syed Altaf Hussam Shah Advocate may be entered in the

14,4, 2014
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Case No. 1422/2013
" [S.No. | Dateoforder - ] Order or other proceedings with signature of judge or Magistrate
) Proceedings ) o
1 2 ' 3
1 22/10/2013 The appeal of Mr. Bilal Khan presented today by Mr.

Instltutlon register and put up to the Worthy Chalrman for

prellmlnary hearing. ST

2 This case is entrusted to Touring Bench AAbad for

prellmmary hearing to be put up thereon _ /{7 — C/ '*/‘1'

- -

d Appellan* wish covnsel presea'-. ‘ -
-nhe learned eovnsel for *+he appellann- poin'-ed

ouo- $hat a Similar natvwre case ‘-i"led

'Amir Khan-ve~DIG Hazara Renge e!-o‘.&

pending before *he ~ribwmal .and fixed ”for
preliminaxy hearing on 19+5.2014. "'o oomo
np for preliminary hearing alongwiﬁh 'J

co:anec'-ed appeals a* canmp counrt A/Abad on -
1905.2014‘
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The appeal of Mr. Bilal Khan son of Magbool-ur-Rehman Ex-Police Constable received today i.e.
on 07.10.2013 is incomplete on the following scores which is returned to the counsel for the appellant

fér'compietion and resubmission within 15 days.

1- Copies of Charge Sheet, Statement of allegations, Show Cause Notice, enquiry report and
replies thereto are not attached with the appeal which may be placed on file.
~ -2- Annexures of the appeal may be attested.

" No. l&&! L_’,! /ST,
Dt. Z {(O /2013,

o AL
REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHFUNKHWA

e PESHAWAR.
Mr‘.\ VS ed Altaf Hussain Shah Adv.
P ks ecgrats 8Byecls] NoT g oppeltont Ams @ nnLAEA
) R (= -

B /wfwza resneTi crenpl- e[ g epapminl apped.
| - . > o plyecpStaast Avwaran_
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R “BEFORE THE HONOURABLE KHYBER PAKHTOONKHUWA SERVICES

TRlBUNAL PESHAWAR .
e Appeal No.ét 2 12013

| Bilal Khan.S/o Maqbool-Ur—Rehrhan, Police Constable (dismissed), R/o Villége Langra,
' Tehsil Havelian, District Abbottabad.

8//&1 Khdh

ALX COMPOSING, Sher Pao Lawyers Plaza, Kutchery, Abbottabad.

| ...APPELLANT
VERSUS
Régional Police Officer/DIG, Hazara Division, Abbottabad & another
...RESPONDENTS
APPEAL
INDEX
/ S.No Description of Document Annexure Page No.
1 - | Appeal alongwith affidavit and Certificate - 1-11
2 Addresses of the parties - 12
3, | Application for condonation of delay - 13-14
4 Copy of the FIR. “A? 15-
5. Attested copy of the judgment dated 25.07.2012 “B”‘ | (9‘, 23
6. Copy of the appellant's d|sm|ssa| order OBNO.292 dated 11.09.2012 Dos Rl'f
Attested copy of the memo of appeal -not being issued by the respondents,
7 o | QST AL
photocopy of the same _
Copy of the impugned order dated 09.09.2013 ‘B’ 27
| Vakalat Nama - 2283
. ' [
u/mq_ LBy Ploct 1) Rorexed - /’e)%J-&’
Peply & eborpe Stee 7 Qancsed < - [ ge |
sz M7 /\.‘zrwvir g Rhrthsd =~ 7¢3/0 M _
54:,&2:“/&)7? @{W v Q hnssed <~ ﬂ‘f‘- 2/ dgf /0/1'0”7
?@";'O}M, , ...APPELLANT
Through: =
Dated:-07//0 12013 (SYED ALTAF HUSSAIN SHAH)
‘ Advocate ngh Court, Abbottabad.
DRAFT COMPOSED BY;
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®EFORE THE HONOURABLE KHYBER PAKHTOONKHUWA

SERVICES TRIBUNAL, PESHAWAR.

Appeal No.| i 78 12013

Bilal Khan S/o Maqbool—Ur-Rehman, Police Constable (dismissed), R/o Village

' Langra, Tehsil Havelian, District Abbottabad. Sl
/ | puladrhd
...APPELLANT
1) Regional Police Officer/DIG, Hazara Division, Abbottabad. W gf:“/j—éi&z
et 072 /047
2) District Police Officer (DPO), Abbottabad.
...RESPONDENTS

/1

KO-suns,y;: Lt t;(l lo~
odf .red.

APPEAL U/S 4 OF THE KHYBER PAKHTOONKHUWA
SERVICE TRIBUNAL ACT 1974 READ WITH RULE 3(1)
OF THE KPK CIVIL SERVANTS (APPEAL) RULES 1986, -
AGAINST THE ORDER DATED 09.09.2013, VIDE WHICH
THE RESPONDENT NO.1, IN EXERCISE OF POWERS OF
APPELLATE - AUTHORITY, HAS REJECTED THE
APPELLANT'S DEPARTMENTAL APPEAL AND UPHELD
THE ORDER DATED 11709.2012 OF RESPONDENT NO.2,
WHEREBY THE APPELLANT HAD BEEN PUNISHED

WITH MAJOR PENALTY OF DISMISSAL FROM SERVICE.

' PRAYER:-

ON ACCEPTANCE OF THE INSTANT
APPEAL, THE IMPUGNED ORDERS DATED 09.09.2013
OF RESPONDENT NO.1 iAs' ALSO THAT OF

RESPONDENT NO.2 DATED 11.09.2012, WHEREBY THE

APPELLANT HAS BEEN PUNISHED WITH MAJOR




N
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-

Respectfully Sheweth,

2

'PENALTY OF DISMISSAL FROM SERVICE} MAY

GRACIOUSLY BE SET ASIDE WITH FURTHER

DIRECTIONS TO THE RESPONDENT TO REINSTATE
THE APPELLANT WITH ALL RETROSPECTIVE EFFECTS.
OR ANY'OTHEVR RELIEF WHICH THIS HONOURABLE
TRIBUNAL DEEMS PROPER, JUST AND LAWFUL, MAY

GRACIOUSLY BE GRANTED.

FACTS:-

‘That, appellant, after his recruitment as constable in
the Police Department in the year 27.07.2007,

continued to perform his duties to the best of his =

abilities Htill 29.12.2011 when he, alongwith three -
other constables of the same department posted in
Police Lines, Abbottabad, had been implicated in a
criminal case vide the FIR No.1142 dated
24.12.2011.. (Copy of the FIR is annexed - as

Annexure “A”)

That, in consequence of the above mentioned FIR,
the appellant and his colleagues as mentioned
above arrested by the local police and their bail
petitions, excépt that of accused Zohaib Shah, stood
rejected upto the Honourable High Court, with the
result, the appellant remained in judicial custody till
the date of his acquittal vide the .judgment/order'
"dated 25.07.2012 of the learned Additional Session |




;0

Judge-VIl  Abbottabad. (Attested copy of the

judgment dated 25.07.2012 is attached as Annexure
- “B'”)

That, no appeal, whatsoever, against the acquittal of
the appellant, has ever been filed by the State and
thus the same had attained finality.

~ That, while in prison, the appellant had also
received a show cause notice contemplating a
- simultaneous disciplinary action - against him. As
being injail, the appellant could not manage to
retain copy of the above mentioned notice. However
the same being part of the so called departmental
Ainquiry/proceedings, it méy be requisitioned by this
Honourable Tribunal, because the concerned official
is reluctant to deliver the same to the appellant. .

- That, on receipt of the above mentioned show cause
notice, the appellant, immediately, within the period
specified therein, submitted his detailed reply
thereto denying = categorically the allegations
_ cohtained- therein as being absolAuter falsé,
baseless, unfounded, concocted, based on malafide
and fesult .of conspiracy, collusion and personal -
grudges. For the reason as mentioned in the above
Para, copy of the reply could not be retained but the
same is available on the recofd in possession of ‘t'hé'

department.

Th'at, immediately after the appellant's acquittal by
the trial Court resulting into his release from the jail,

the appellant requested the respondents for his.
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-« ‘ reinstatement, but was. directed to wait till an order
to that effect.-

7. That, on 11.09.2012 the appellant was 'shocked to
receive the order of respondent NO.2 of the
appellant’s dismissal from service without giving him

- an opportunity to participate in an inquiry
proceedings or issuance of any show cause notice
about intended action against him. (Copy of the

appellant's dismissal order OBNO.292 dated
11.09.2012 is attached as Annexure “C”)

8. That, being aggrieved against the above mentioned
order of his dismissal from service, the appellant
approached respondent No.1 by submitting }
departmental appeal against the above mentioned
order dated 11.09.2012. (Attested copy of the memo
of appeal not being issued by the respondents,

photocopy of the same is attached as Annexure “D”)

9. That, after submitting the above mentioned appeal |
to respondent No.1, the appellant confir_pued to keep
his éase alivé by attending office of respondents and
was assured about fruitful results of his appeal.

10. That, the appellant, again, was astonished to know
that his above mentioned appeal was rejected while
that of another accused namely Zohaib Shah was
accepted with the result of his reinstatement in

sérvice. (Copy of the impugned order dated
09.09.2013 is attached as Annexure “E”)

11. That, appeal of another colleague namely Aamir,
facing the similar charges, is still pending dispbs_al ‘

before the respondent No.1.
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= 12. That, the impugned orders of respondénts being
| illegal, void, against the established principles of
justice and fair play, discriminatory, arbitrary, without
jurisdiction, against principles of natural justice,

equity and fair play, are liable to be set aside, inter
alia, on the following grounds:- |

GROUNDS:-

a. That, the impugned o-rder"s entailing major- penalty
of dismissal of appellant from service, are non-
speaking, so called inquiry report, on the basis of
which major punishment has been imposed, if
found to have actually been co'nducted, is
arbitrary, against the principles and rules of law
and that of natural justice and, as such, are liable
to be set aside. |

b. .That, while imposing major penalty on the
appellant, the respondent authority has not
applied due application of mind. The appellant

. has not been afforded an opportunity to cross»
examine any witness that would have deposed
against him and, thus, the entire proceeding is
violative of the recognized principle of law and
natural justice. |

C. That, as the so éalled inquiry was conducted in
the absence of the appellant, the Arespondents A
- were under legal obligation to issue final show . j

. cause notice against recommendations of the

inquiry officer requiring major penalty to -be
imposed on the a'phppsllant. Having failed to follow, |
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the law, the impugned orders recorded by the
respondents are nullity in the eyes of law and as
such are liable to be set aside.

That, statement of the complainant, as recorded
during criminal proceedings before the learned
trial Court, being absolutely contradictory to and
different from his version in the FIR, should have
been considered as guideline for the respondents
to determine the fate of disciplinary proceedings
against the petitioner. Having failed to consider
the reason's- of the appellant's acquittal, as
recorded by the trial Court of competent
jurisdiction, and to give due weight to the same,
the impugned orders have been passed without
any basis in law or the reason and, thus, are
liable to be set aside.

That, acquittal of the appellant by criminal Court
of competent jurisdiction ought to have been
considered by the respondent as a positive proof
of his innocence and therefore, the impugned
orders of respondents are unjustified and illegal
and, as such, liable to be set aside and'the
- appellant to reinstatement with all benefits with
retrospective effect.

| That, the impugned orders are against the dictum
of the Hon'ble Superior Courts which contemplate
that until acquittal is proved to have been caused
by supbression of evidence or due to some
technical flaw, the competent authority is under
an obligation to reinstate civil servants. In the

instant case the acquittal order of the appellant on
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vl . - account of having remained unchallenged, had
 attained ﬁnality"which oughf to have been
considered by the respondents as the strongest

peace of evidence of the appellant’s innocence.

g. That, the impugried orders of respondents have
also not been recorded in accordance with the
dictum of Hon’ble Apex Court contemplating that

. a civil servant in case of his aéquitta!, was to be
considered to have committed no offence and
‘thus the same are nullity in the eyes of law.

h. That, dismissal of the appellant from service on
the same charge, after he was acquitted by
criminal Court, amounted to double jeopardy
which was against the spirits of Article 13 of the

- Constitution, hence the impugned orders being
violative of the appellant's fundamental rights, are
liable to be set aside and, the appellant, to be
reinstated with all benefits. | ‘

i. That, failure of the respondents to supply inquiry
reports to the appellant “had rendered the
impugned orders as being without lawful authority
and, thus, the same are untenable in the eyes of
law.

j- That, in view of the contents and reasons
recorded in the acquittal order of the trial Court,
the major penalty as imposed upon the appellant

| is ihappropriate and out of proportion hence, the

- same is liable to be set aside.

L
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That, the appellant has been vexed twice on the
basis of same charges which is against the spirit
of law and thérefore, the impugned orders are
ineffective and illegal.

That, the appellant has not been treated at par
with Zohaib Shah, a co-accused in criminal caée
and colleague constable of the appellant, subject
to the s'a'me-inquiry proceedings, who despite
being equally charged with the same offence, has

been exonerated and, in consequence thereof,

re-instated in service. The appellanlt, therefore,
having been discriminated in the departmental
inquiry, deserves to be re-instated on acceptance
of the aforementioned plea of discrimination.

That, the benefit of the evidence that co-accused

- Zohaib Shah, on the day of alleged occurrence,

had gone tc Peshawar in connection with his
official duty, can not be restricted or given a
limited scope, but the same, on the other hand,
rendered the entire story of the éileged
occurrence’. as’ being absolutely false_ and
concocted and thus, the implication of the
principle “Falsus in uno, Falsus in omni bus, is

. altracted in the circumstances of the case”.

That, the impugned orders awarding and
maintaining major punishment to the appellant,

-are absclutely illegal, unwarranted, arbitrary,

based on malafide, the result of extraneous
consideration with no nexus with law and
principlesp of justice, "ha'ving been passed without

lawful authority and jurisdiction, against the
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Al | dictum of the Hon'ble Apex Court and hence, are
| liable to beset aside.

0. That, the respondents have not conducted

| : department proceedihg' in accordance with the
law and rules applicable to a civil servant and

instead thereof dealt with the case of

departmental inquiry as if the appellant was not a

civil servant hence, the impugned orde_rs having

. basis on a defective and illegal inquiry

proceedings, are not maintainable in the eyes of

law.

In view of what have been submitted, it is
humbly prayed that on acceptance of the instant
appeal, the impugned orders of the respondents
dated 11.09.2012 and 09.09.2013 may graciously
be set aside with further directions to the
respondents to re-instate the appellant with all-
benefits with retrospective effect.

Bifl [han
...APPELLANT
Through: ~

Dated:-p2 /70 /2013 . (SYED ALTAF HUSSAIN SHAH)

Advocate High Court, Abbottabad.

VERIFICATION:-

Verified that the contehts of the instant Appeal are true and
correct to the best of my knowledge and belief and that nothing

material has been suppressed from this Honorable Tribunal.

QAWNWO ‘

Dated:g2//0 12013 T e - ...APPELLANT
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! BEFORE THE HONOURABLE KHYBER PAKHTOONKHUWA SERVICES
TRIBUNAL, PESHAWAR.

Appeal No. 12013

: Bilal Khan S/o Magbool-Ur-Rehman, Police Constable (dlsmlssed) R/o Village Langra,
Tehsil Havelian, District Abbottabad.
Bile Frap

. ...APPELLANT
VERSUS |
Regional Police Officer/DIG, Hazara Division, Abbo&abad & another
- ...RESPONDENTS
APPEAL |
AFFIDAVIT

|, Bilal Khan S/o° Magbool-Ur-Rehman, Pblice Constable (dismissed), R/o Village
Langra, Tehsil Havelian, District Abbottabad Appellant do hereby solemnly affirm and
declare on Oath that the contents of instant Appeal are true and correct to the best of
my knowledge and belief and that nothing' has been concealed from this Hon’ble

* Tribunal.
3yjad hn
DEPONENT
| Biterfhery
Dated:-©) /ro 12013 ...APPELLANT
IDENTIFIED BY:-

N
(SYED ALTAF HUSSAIN SHAH)

Advocate High Court, Abbottabad.
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~ BEFORE THE HONOURABLE KHYBER PAKHTOONKHUWA SERVICES
TRIBUNAL, PESHAWAR.

Appeal No. 12013

Bilal Khan S/o Magbool-Ur-Rehman, Police Constable (dismissed), R/o Village Langra,
Tehsil Havelian, District Abbottabad. _ . hdn
. ) aed ¥

...APPELLANT
VERSUS
Regional Police Officer/DIG, Hazara Division, Abbottabad & another
- ...RESPONDENTS

APPEAL
CERTIFICATE

Certified that no such Appeal has earlier been filed before this
Hon’ble Tribunal.

B fpfihen

APP LLANT -

Through:

Dated:-07//0 /2013 (SYED ALTAF ﬁU§ AIN SHAH)
. Advocate High C_ou , Abbottabad.
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. BEFORE THE HONOURABLE KHYBER PAKHTOONKHUWA SERVICES

TRIBUNAL, PESHAWAR.

Appeal No. 12013

Bilal Khan S/o Magbool-Ur-Rehman, Police Constable (dismissed), R/o Village Langra,

Tehsil Havelian, District Abbottabad. :
! ian, Distri ottaba [3,‘[;(/1<ha'7
_ - ...APPELLANT
VERSUS
Regional Police- Officer/DIG, Hazara Division, Abbottabad & another

...RESPONDENTS

APPEAL
ADDRESSES OF THE PARTIES

" Respectfully Sheweth, _ A
| The addresses of the parties are as under,

- APPELLANT:

Bilal Khan S/o Magbool-Ur-Rehman, Po_lice Constable (dismissed), R/o Village
Langra, Tehsil Havelian, District Abbottabad. :

RESPONDENTS:
1) Regional Police Officer/DIG, Hazara Division, Abbottabad.
| 2) District Police Officer (DPO), Abbottabad.

o %{\41@“_

...APPELLANT

Through:

; N
Dated:-¢ 12013 A (SYED ALTAF HUSSAIN SHAH)

Advocate High Court, Abbottabad.




13

- BEFORE THE HONOURABLE KHYBER PAKHTOONKHUWA SERVICES

TRIBUNAL, PESHAWAR.

Appeal No. /2013

Bilal Khan S/o Magbool-Ur-Rehman, Police Constable (dismisséd), R/o Village Langra,
Tehsil Havelian, District Abbottabad. - - 5),/4//425'”,

| ...APPELLANT
VERSUS |

Regional Police Officer/DIG, Hazara Division, Abbottabad & another

...RESPONDENTS

APPEAL

APPLICATION FOR CONDONATION OF DELAY, IF ANY, IN
FILLING THE INSTANT APPEAL. |

Respectfully Sheweth,

(A

That, the appellants’ criminal trial and simultaneous disciplinary proceeding
had a common base and after his acquittal by the learned Trial Court, the
appellant was assured that his disciplinary proceeding would also be decided
on the basis of the acqwttal order of the appellant

That, the appellant on various occasions, had the opportunity to appear
before the predecessor of respondent NO.1, who had assured him to
consider his case in the light of the above mentioned acquittal order of the
appellant. |

That, predecessor respondent NO.1 was replaced by his successor in
August 2013 and has rejected the appellants appeal without considering the
acqwttal order of the appellant. ‘ l

F

That, the dismissal of'the appenllant from service was a serious matter and
therefore, the appellént continued to pursue his departmental appeal with
dlhgence and always kept his cause ailve with the assurance to be
reinstated.

That, it is within the power of this Hohorable -Tribulnalnto'condone any delay if

so caused.
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~4 6. - That, the appellant, after rejection of his appeal on 09.09.2013, has filed the :
instant appeal within the prescribed period of limitation. However any delay if
appears, was neither within the knowledge of appellant nor is intentional and
therefore, is beyond the perception and control of the appellant. Affidavit to
this effect is submitted accordingly.

It is, therefore, humbly prayed that on ac_ceptancé of foregoing
application, any delay if so caused may graciously be condoned and the
appeal of the appellant be decided on merits.

180/t Khew
...APPELLANT
Through:

| .K |
Dated:-07//0 /2013 (SYED ALTAF HUSSAIN SHAH) |

Advocate High Court, Abbottabad.
AFFIDAVIT:-

I, Bilal Khan S/o0 Magbool-Ur-Rehman, Police Constable (dismissed), R/o Village Langra,
Tehsil Havelian, District Abbottabad Appellant do hereby solemnly affirm and declare on
Oath that the contents of instant Application are true and correct to the best of my
‘knowledge and belief and that nothing has béen concealed from this Hon'ble Tribunal.

DEPONENT

g

...APPELLANT

Dated:- & 2[ Jo (2013
IDENTIFIED BY:-

(SYED ALTAF HUSSAIN SHAH)

v}
Advocate High Court, Abbottabad. - ~ G:‘
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SESSIONS JUDGE-VI], ABBOTTABAD

(:,Q) ‘2 / : ~ Criminal trial # 41/VII | |

AL BgGan
Constable Adeel 2 7% Line District, Abbottabad
70 AAEY Complainant.
P '
i
LES Versus

.‘,\ 4
D

i 1) Amir s/o mamKhan aste Pathan r/o Langra Presently constable in
~ Police Deptt: district Abbottabad.
2) Tariq s/0 Taj caste Awan r/o Basela presently constable in police Deptt:
Abbottabad
3) Bilal s/o Magbool ur Rehman caste Pathan r/o Langra presently
constable in Police Deptt: District Abbottabad
4) Zohaib Shah s/o Zakir Shah caste Syed r/o Toro Sharif Bohi presently
. constable in police Deptt: district Abbottabad.

.............................. peeeenrreeerennensnnneneees Acccused.

Under sections 377/337-]/355/511/34 PPC  with
| reference to case FIR # 1142 dated 24.12.2011 of
Police Station Havelian, Abbottabad. -

Jate of cor 71 IO 17/03/2012..—"
Date of decisio et eeartieeearerereertrentanetaeseerans 25/07/2012.

Deputy PP, : Qusim Farooq. —

Counsel for complamant .............. eevesreresnenens Zulfigar Ahmed Advocate.

Counsel for accused......cocvuevrrericvuesivenreennn, Atif Jadoon, Masood ur Rehman
: ‘Tanoli, Syed Ali Raza Advocates. |

JUDGMENT o _ N,

Accused Amir, Tariq, Bilal and Zohaib Shah are facing trial in this court
under section 377/337-]/355/511/34 PPC.

Story of the proée’cution in brief .as per FIR is that on 24/12/2011 at
| ’ ©22:30 hours Adﬁlat Khan SHO alongwith other police officials were on
patrolling duty and received information th‘at' a ﬁerson was lying in injured

“condition near Muslim Abad Barrier. On such information he proceeded to the




*

spot and found constable Adeel No.1307, an employee of pohce department,
posted in Pohce Lines, Abbottabad, who reported that at 08:00 hours, his
colleagues, namely; Amir No.1285, Tariq Ne 1452 and Bilal No.1335 boarded
him in a coaster and after alighting at Langra Mobr’ they took the complainant
to “Danr’. There they forced him at 06PM to have alcohol, made him nalsed by
putting off his shalwar and also attempted to commit sodory with him. On his
refusal and hue and cry they gave him fist and kick blows, as a result of which
he sustained i mjunes on nose, mouth and head. The SHO recorded such report
in the shape of Mursaﬂa EXPA which resulted into the reglstration of present
FIR. u/Ss 377/337- ]/ 355/511/ 34 PPC against the accused.
" The case was mvesugated into and after completion’ of investigation
complete challan was siubmitted against the accused. Formal charge was framed

agamst the accused u/s 377/337-]/355/ 511/34 PPC _to which they pleaded not

gullty and claimed trial.

IW//A -In support of the charge the prosecution examined 06 (six) PWs and
?51 6 closed its evidence where after statements of accused were recorded within the
,_'A.._;gne;tmng of section 342 Cr.PC wherein they denied all the allegations leveled by
"proseCufiqn and stated to be innocent and falsely charged however they neither

,. complamam as well as learned defense counsel at length and have gone through

*“the case file carefully.

" Learned Dy. PP assisted by Private counsel for complainant submitted
that on the basis of avallable evidence prose(,utlon has-proved the case against all
the accused beyond any reasonable doubt and all the accused facing trial deserve

- maximum punishment.

On the other hand learned defense counsels submitted that all the accused

facing trial have been falsely cherged by cohmlainant just to settle his score with
“accused Amir with whom he -had an altercation some days before the
occurrence. They maintained that complainant has totally changed his version

when he was examined in the court as PW and has dishonestly improved his

!F‘ :n.nq- - _“-

- N
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statement, They concluded their arguments by mamtammg that on the basis of ,
available evidence prosecution has miserably faded to prove the charges against
accused facing trial and they deserve acqulttal _

Dr. Asad Ali Shah MO RHC Havelian had’ medically examined

complainant Adeel Ahmed and he as PW-1 has stated that on 24.12. 2011 at 10:45

PM he examined Adeel Zafar complainarit and found the following

ON .EXAMINATION
1) He has slurred speech but conscious
(i) . Foul smell from mouth of alcohol.

Injuries on his person.

WOUND:-
1) A laceration with bruise over right tampeoral area 1x1 cm size.

i) Nasal bridge swelling present. More on left side. Bleeding from
nostril present which is clotted (at the time of examination).

(’W | iv)  Lacerations on both buttocks near buttock folds.

V)" Redness over postenor aspect of right buttock, of right thigh
19_ ‘ - near buttock (nght)

- vi)  Abrasion over left knee.

. ‘ 1i) A brulse over left top of skull size 1x3 cm,
|
| Two swabs:-

|

) External perennial swab obtained sealed and labeled.

1) Inner ( rectal) swab, obtained sealed and labeled.

Both handed over to police for FSL for forensic exarmnatxon of

1ny sperm.

Fioted at 30 clock No tear or laceration present. ,
Ist aid prov1ded he is referred to DHQ Abbottabad for x ray nasal
bone, x ray skull and radiologal report.
Duration of Injury:- More than 1 to 2 hours
PW-1 exhibited medicl report of Adeel Zafar as EXPM. PW-1 has
further deposed that he had also e)qammed accused Amir, Zohaib and Bilal and

found them capable of performing Qexual intercourse/ In this respect the medicalA

. reports were gxh1b1ted as EXPW1/1to ExPW1/3 respectively.
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Khan Gul constable is the margmal witness of recovery memo
vide which the IO had taken into possession two sealed phials and he as
PW02 has stated that in his presence AMHC PS Havelian handed over the phial |
and swabs to IO who sealed the same into parcel No.1 and affixed 3 seals on the

 parcel in the name of AK and put one sample in parcel. IO prepared the recovery
memo EXPWZ/ 1 in his presence which correctly bears his signature as well as

signature of co marginal witness.
Liaqat Khan is marginal witness-of recovery memo vide which the
IO had taken into possession two blood stained stones from the spot. He as
PWO03 has stated that through recovery ‘memo EXPW3/1 the investigating
Officer had taken into possession two blood stained,stones in;his presence which
correctly bears his signature. He has further stated that his statement was
recorded by the Police U/s 161 Cr.P.C. '
Complainant Adeel Zafar was examined as PW-4 aﬁ_d he has stated .
that on 24.12.2011 at 08:00 a.m. he came to police line from his house where he
/ kﬁ/fd was combing his hair. Accused Amir started beating him with his belt at about 8

. 7/ O clock. He asked him the reason for beatmg him who replied that he had
s f L
A0

”{ committed theft of his pistol but he denied the allegation. He offered him to go

P Aot ;,[::‘cg the Mosque for taking oath but he demed to do sp. Thereafter the said Amir

/__! . N ;,',_ \
[ }{ﬂg ol‘%mg ‘Kouza”. PW-4 stated thar. Amir was on duty from 08:00am to 02:00pm
g : -

' the;efol_e he remamed on duty while accused Tariq, Bilal and Zohaib Shah took

e accused also joined them. All the accused took alcohol there at Langra Moar

Doar and they also forcibly administered alcohoIAtQ him. After administering

aIcghol forcibly to him they directed him tb put off shalwar, on his refusal they

~o

P Started beating him. Accused Bilal caught hold of him from his neck while the

'o

t other} aCcused beat him with kicks and fists. They left him at the place in
~ - ’
- so-ntoxicated posmon and thereafter he came to Langra Moar wherefrom he

VAT

& Vﬁﬁ“\ reached Mushm Abad Barrier and told the staff there about the occurrence. The
A

SHO Adalat Khan was on patrolling duty who came to Muslim Abad Barrier
where he lodged his report EXPA which correctly bears his signature. At the
time of lodging of report he told that all the 4 aceused namely Zohaib Shah,




| Tariq, Bilal and Amir committed the occurrence. He was also medically
examined through the SHO. He made pointation of the place of occurrence to
the IO and on his return he read the FIR and found that the name of accused
Zohaib Shah was missing in the FIR, therefore he also got inserted his name in
" the case through a supplementary statement.

Adalat Khan Inspector/SHO as PWO5 has stated that on the day of
occurrence he was on routine gusht when he recewed information that a person
had come at Mushm Abad Barrier in injured condition. When he reached at the
spot he met the-injured who disclosed his name as constable Adeel No. 1307 and
he also reported to him about the oceurrence On his report he drafted Murasila
ExPA and read over the same to the complainant who signed the Murasila as
token of correctness. He plepared injury sheet EXPW5/1 and handed over to

constable Akhtar 396 who escorted the injured/complainant for his medical
examination and he handed over the Murasila to constable Tarlq for registration

of case which correctly bears his signature. After completion of investigation he

/w?i ~ submitted complete challan EXPB against the accused. Munir
’W Hussain ASI is the investigation officer i in the present case and he as PW-6
9§ l% has stated that on receipt of FIR he started i investigation and formally arrested
l

accused Amir and Tariq and issued their card of arrest EXPW6/1 and ExPWe/2

3 ;j'j,,;;-respectwely On the same day he visited the - spot and prepared site plan

: ."E\I‘\Xf 6/3 at the pointation of «complainant. During the spot inspection he took
mto possessmn from the place of occurrence two stones EXP-1 which were blood
i :"5'sta1ned He prep: ared recovery memo ExPW3/1 in this respect in the presence of

margmal witnesses. He got medlcally examined accused Amir and Tariq by the

R . Doctor for their potency test vide his application ExPW6/4 and they were found

S ‘“7‘"9,' o tt/to perform sexual intercourse. On 26/12/2011 he produced accused Amir and

Tariq before the Magistrate for police custody vide his application EXPW6/5 and

EXPW6/6 and two days police custody was granted He also drafted application

for sending the swabs to FSL vide his application EXPW6/7. He recorded
supplementary statement of complainant/injured and arrested accused Zohaib

Shah and issued his card of arrest EXPW6/8. On 28/12/2011 he produced the
accused before the M1glstrate for judicial remand vide his application EXPW6/ 9.

- He produced the accused before the Doctor for getting him medically examined
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intercourse. After the occurrence accused Bilal absconded and after the search he

was arrested on 1.1.2012 and 'he issued his card of arrest EXPW6/11. He

informed the high ups about the arrest of accused as they were police officials
vide his application EXPWe/ 12 He also 1ssued parwana 1zadgi EXPW6/12 and
added section 377/511 PPC, On 2.1.2011 he got examined accused Bilal by the
medical officer vide his apphcatron EXPW6/13 and he was found fit to perform
sexual intercourse. He produced accused Bilal before the court for obtaining
police remand vide his apphcanon ExPW6/ 14 and 01 day police custody was
granted. On the next day he produced the accused before the court for judicial
remand vide his application EXPW6/ 15. During the course of i investigation he
also obtained copies of DD mamtamed in police lines Abbottabad which were
placed on the judicial file. He recorded the statements of PWs and ‘accused u/s
161 Cr.P.C. After completion of investigation he sent case file to SHO for
submission of complete challan. agamst the accused.

In the present case no rnotwe has been given by complainant Adeel in

) N 1
| jn//"/"; his report EXPA, however when he récorded his statement as PW-4 he

9. introduced motive in the manner that accused Amif had suspected him to have

stolen his pistol and due to such suspicion he not only beat him up on the day

of occurrence i.e. 24.12.2011 at 08 :00 am in the police line but also asked hlm to

"'ch%?‘g,\”d,r ree accused namely Armr, Tariq and Brlal however later on in his

_supplement ry statement he also implicated accused Zohaib in the case. In the
report complamant has specifically informed that accused Amir, Tariq and Bilal
4
ook Ium ﬂlrectly to Langra Moar Doar'in a Coaster, however when during the

J

:_:xgqtron it transpired that mfact accused Amir was on duty on 24/12/2011

......

“Trom 08:00 am till 02:00 pm, complainant improved his statement by stating
that on the day of occurrence 'accused Amir was on duty from 08:00 am to
02:00 pm , therefore he remamed on duty and instead accused Tariq, Bilal and
Zohaib first took him to the Bazar Havelian and at 04:00 p.m accused Amir
also joined thein where after all the four accused took him to Langra Moar
Doar. This imiprovement appears to have been made by complainant PW-4 j just
to bring hlS case in line with the facts unearthed during the i investigation. It is

worth mentioning that the newly introduced motive is against accused Amir
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3

only, who according to complainant remajined on his duty and he was taken by
those other three ‘accused against whom there is no motive. In the report
EXPA complainant has not informed that the accused had drunk alcohol,
however in his statement as PW-4 he improved his version in this respect as
well by stating that all the accused took alcohol at “Lanéra Moar Doar”. In his
report complainant Adeel has specifically informed that he was forcibly made
naked by the accused and they attempted to commit sodomy with him,
however on his refusal and hue and cry they beat him up. In his'statement as
complainant PW-4 did not say any thing inj this regard that either he was made
naked or that any attempt was made by accused to commit sodomy with him.,
Similarly report of FSL EXPW6/D-2. is. also in the negative in this regard.
Perusal of statement of complamant PW-4 revealed that he has totally
changed his version during trial and he has con51derably nnproved his stance. It
is worth mentioning that such i 1mprovements and changes brought out by~
coﬁplainant PW:4 during trial were meant to bring his case in line with the

. facts came in lime light during investigation, such dishonest improvements and

A}

changes made by complainant PW-4 during trial are wholly unreliable and not

worthy of credence. The investigation officer PW-6 has stated in his cross

examination that he had investigated this fact that on the day of occurrence

—agcused Arrur Was on duty in police line from 08:00 am to 02:00 pm and he

tﬁ-de tatcments of Muhammad Ali Raza (1209) and Khurshid (849) guard _ -
commﬁ‘ncfeI;S‘ of Police Line in this regard. Similarly the IO PW-6 has further |

,’; M

statgd that ac&used Zohaib Shah had taken case property in certain criminal

 cases to FSL feshawar on the day of occurrence and in this regard he recorded |
B statement oﬁ'{\lasn' No.301 Madad Moharrar PS Bagnotar and according to such
statemgnt accused Zohaxb proceeded to FSL on 23.12.2011 vide Mad No. 27 by
Wmtaml;mg case properties in different criminal cases to FSL and he returned the

receipt on 25.12.2011 at 12:00 hours. The 10 has further disclosed i in his cross
* examination that according to his 1vestigation complainant Adeel is alcoholic -
and drug addict. Similarly PW-6 has further stated that FSL report EXPW6/D-
2 was in the negative.

In these circumstances it is not safe to base conviction of the accused in

the present case on the sole testimony of complamant PW-4 who has made

dishonest improvements and changes in his statement during the trial as such




B

improvements and changes made by complamant PW-4 has made the
- prosecution story.doubtful. Here I seek guldance from the following rulings:-
i) - 2010 SCMR 385. ‘
i) 2007 SCMR 605.
i) 1998 MLD 1366,

For the reasons discussed above I' am of the view that prosecution has

failed to prove the charges against accused facing trial beyond reasonable doubt

and keeping in view the version and stance of complalnant in his report and the

one introduced durlng trial, story of prosecution has become doubtful and

benefit of such doubt obviously goes to accused, tilérefore I while extending

benefit of doubt, acquit all the accused of the charges leveled against them.

Accused Amir, Tariq and Bilal are in custody. They be reléased forthwith in

the present case if not required in any other case /crime while accused Zohaib

Shah is on bail, his bail bonds stands cancelled and sureties discharged from the

liabilities of bail bonds. Case property (if any) be kept intact till the expiry

of appeal/revision and thereafter be disposed of in accordance with law.

File be cons1gned to record room after its necessary completion

v
Announced

25.07.2012

e s A
Khalid Khan Mohmand = —

Addl: Sessions Judge-VII
Abbottabad.

CERTIFICATE

Certified that this judgment consists of (8) pages and each page has been.

- signed by me after necessary correction.

- Announced

$25.07.2012

A
Khalid Khan Mohmand
" Addl: Sessions Judge-VII

Abbottabad :
/ £33
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ORDER
while posted at Police Line

142 dated 24-12-2011

Constable Bilal No. 133>

Abbotabad involved in case IR No.
ander scetion 337 (1) /333 7 34 (12 Tlad Zana) PPC PS

[ lavelian.

Fle was procecded against dcparl‘mcntally"l’ollowed by

proper departmental enquiry. The Boagquiry Officer have gave

him full opportunity tor sCH detense but he could not be able to

prove his innocence. He was also heard i OR but he lwl to

submit any cogent reason.

PDuring departmental cnquiry process his incrimination in

criminal case has been proved.
Therelore. in excreise ol powers vested in me under Police

Efficiency :Rule 1975, he s awarded major punishment of

“dismissal from service. e o e
.',E'D.-'.s.‘fu:" =

: DA bl Lt

Order announced. SRR
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ORDER

This is an order on the representation of Ex—Constable Bilal No.1335 of

R _Abbottabad District against the order of major punishment i.e. dismissal from service

under Pollce Disciplinary ﬁules 1975 passed by the District Pollce Officer Abbottabad
vide hIS office OB No.292 dated 11-09-2012. -

‘ Facts Ieadmg to h|s punishment are that, while posted at pollce Line
‘Abbottabad involved himself i in case FIR No.1142 dated 24 12-2011 U/S 337-J/355/34

V F\Nf» E . “ p-&1)

PPC (12 Had Zana) PS Haveltan (the victim in the case was a Pohce Constable)

followed by issuance of charge sheet & statement of allegatlon

- , Departmental enquiry was conducted wherein the E.O proved the charges

leveled against him. On the recommendaﬂon of E.O, the District Police Officer
Abbottabad awarded him major punlshment of dismissal from service under Polloe

" Disciplinary Rules 1975.

" After receiving the appeal, the comments of DPO Abbottabad were

obtained & the enquiry file, appeal & the comments of the DPO were perused. )
/
: proved during proper departmental enquiry & the appellant had also failed to prove his
innoce e during deparimenta! eftqum az well ac '*'-fmﬂ his pefsmwr hearing before
District Police Ofﬂcer Abbottabad & thus the pun:shment awarded to him has been

found m~commensuratlon with the gravity of -his guilt, therefore, his appeal being devoid

of any legal force is hereby rejected.

Order announced.

: Hazara Region Abbottab
No.& 276-PA Dated Abbottabad the ©7/69 - 12013

Copy of above is forwarded to:

1) The District Poilce Officer, Abbottabad for information. The Service Roll
‘ alongwith. Fauji Missal containing Enqu:ry File of the appellant are
/ - returned herewith.
L)) Appellant concerned through District Police Officer, Abbottabad. -

3)  OSIEA RegloWIlce Office Abbottabad.
: - ollce

Regional

Since the allegations, being serious in nature have been established and
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CHARGE SHEET ‘ B0~ f ) &?—;}/

I, Muhammad Karim Khan District Police Officer

Abbottabad, as Competent 'amh'ority/,' is hereby charge you Constable Bilal
" No.1335 as follows:- | o o |

o - You Constable Bilal No.1335 while posted at Police
Line nvolved in case FIR. No 1142 dated 24-12 2011 u/s 337-J/355/34 (12 Had

Zana) PPC PS Havelian. ThlS amount to gross mlsconduct
@Bgathe reasons of above, you appear to be gu;lty of
misconduct under the , " and have rendered yourself liable for major
punishment. You are thcrefore directed to submit your writtén defense w1thm
‘ ) seven days of the receipt of the Charge oheet in the Enquiry OIfICLI‘/ Committee,
as the case may be. o | , |
‘ Your written defense, if any should reach the enqiiiry
officer/ Committee with in the spéciﬁed report, failing which it shall be presumed

that you have no defense to put in and in that case cx-prate action shall follow

against you.

Intimate whether you desire to be heard in person.

A statement cf allegation is enclosed

Districk Pdlice Officer,
Abbottabad.

\
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ST DISbIPHNARY ACTION :

'I-, Muhammad Kanm Khan District Police Officer

o Abbottabad as Competent authonty charge .you Constable Bilal No 1335 from

3 cretin omlssmns and commission as elaborated below which render you liable to
‘be proceeded agamst departmentally (
- LSTAT EMENT. oF THE ALLEC AJHON
. You Cogstable- Bll‘a_! No.1335 _whlle posted at Police Line
involved in case FIR No.1142 dated 24-12-2011 ufs 337-J/355/34 (12 Had

Zana) PPC PS Havelian. This amount to gross mi'soonduct. .

/
accused ofﬁ01a1 thh reference to the above a]legattons pom

For the purpose ot scrutmxzmg the b:hawor/ conduct
Enqulry Officer who shall in accordance with’ the prov131on of ordmance provide -
reasonable opportunity of hearing to the defaulter record his ﬁndmgs and make
within 07 days of the recelpt of this order recommendatlon of the punishment or

'~ other approp1 iate action agamst the defaulter officials.
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ff“" defence, thercfore, he was awarded major punishment of dismissal

W

5

(
from service vide OB No. 292 dated 11.09.2012.
2. The arrest of the petitioner is Justified due to his involvement in a- B

criminal case meniioned above by the concerned 1O after =~ 7

investigation he was sent to judicial lock-up and later on the case was
challaned to the court of law against him including 6ther accused.

3. In the abbve mentioned case against ‘the petitioner, the Police .
department was not the complainant of the case therefore; the appeal -
against his acquittal was not filed by the department.

4. Incorrect, the petitioner was issued and served with charge sheet and
summary of allegation while he was in jail on Judicial remand in the

-above mentioned case and he éccordingly -submitted his written reply
in this connectidn, which is available on re-cord therefore, the plea of
the petitioner is not tenable. |

5. Incorrect, despite of 'der.l-ying the allegation by the petitioner, he was

_ proved guilty for the charges leveled against him in the charge sheet
and summary of allegations.

6. Incorrect, the departmental enquiry against the petitioner was under
process and on its completion he was awarded major punishment of
dismissal from service in accordance with law and rules. .

7. Incofrect, the whole pfoceedings were done in accordance with law -
and rules and the appellant awarded all the opportunities for which

he deserves.

8. The representation preferred by the appellant, to the --appellate
authority was considered and rejected after fulfilling all the legal
procedures. o

9. “Incorrect, as explained above.

10. As explained above.

11. Incorrect, the departmental appeal of constable Amir was also
rejected. ‘ A —

12. The orders of the respondents, being competent authorities and

appellate authorities as well, are fully justified in accordance with .
o law and rules. |
GROUNDS. | |
A. Incorrect, the appellaht has been proceeded against departmentally in
accordance with law, rules as he involvécf himself in a criminai case
which on technical grounds has failed in the court of law. ‘
B. Incorrect, the appellant has availed/ afforded all the opportunities
during the course of departmental enquiry but he failed to produce
any solid evidence in his defence. - |

‘




Incorrect, as explained above the appellant afforded/ availed all the
opportunities for which he was legally entitled.

Incorrect, the criminal case against the appellant has failed on
technical grounds in the court- therefore, he was proceeded against

departmentally which is justified under the rules.

E. Incorrect, as explained above.

2

=

<

Incorrect, as explained.
Incorrect, as explained in above paras, the criminal charge-against the -
appellant has failed on technical grounds which justify the actions of
the respondents.

Incorrect, action following on a judicial acquittal can be taken under
the rules when a criminal case has failed on technical grounds.
Incorrect, the order of dismissal from service of the appellant was
announced to the appellant therefore, the appellant has attached the
same with his appeal before the honourable court. A
Incorrect, as explained above. |

Incorrect, as explained in above paras.

Incorrect, the complainant has directly charged the appellant in the
above mentioned FIR as the accused/ constable Zohaib Shah was not
directly charged by the complainaﬁt in the said FIR. However, hé
was also proceeded against departmentally and was awarded

punishment of stoppage of 03 increments.

. Incorrect, as explained above.

Incorrect, that the order awarding and maintaining major punishment
to the appellant are fully justified in the eye of law and rules

therefore, the said orders are liable to be maintained.

. Incorrect, the departmental enquiry against the appellant was -

conducted in accordance with law, rules applicable to the appellate
being ‘member of a discipline force. Hence fully justified in the eye

of law.

It is therefore, requested that the appeal of the appellant being devoid

its legal footing may graciously be dismissed with cost.

egiohaVPolicé Offider,
Hazara Region, Abbotfabad
( Respondent No. 1)
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K IIYBP R PAKII lUNKHWA SE RVI(‘ E l RIBUNAL PESIIAWAR

No. 1205 /ST Diited 29 /7 2016
To
The chional Police Officer/D:1.G,
Hazara Division Abbottabad:
“Subject:’-" JUDGMENT

am directed to forward hucwulh a certified copy of Judgement dated
19.7. 7()16 passed by this Tribunal on the above subject for strict compliance. -

Lincl: As above

Y ;ézln 2 2
.

REGISTRAR

KHYBER.PAKHTUNKITWA
SERVICE TRIBUNAT,
PESHAWAR.




