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| proceedings
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.,
CAMP COURT ABBOTTABAD.
Appeal No. 1432/2013
20.4.2015 -( Umar Faroog-vs-Govt. of Khyber Pakhtunkhwa thr_ough Chief

Secretary and three others)
JUDGMENT

MUHAMMAD AZIM> KHAN AFRIDI, CHAIRMAN:

Counsel for the appellant present. Preliminary arguments

heard and record perused.

Brief facts necessary for disposal of the instant appeal are
that appellant Umar Farooq was serving as Assistant Professor
(Botany) when entrusted extra duties of senior warden of Hostel
No.l, Government Post Graduate College, Abbottabad and during
which he was charged for financial embezzlements vide FIR No.7
dated 29.8.2009 registefed under section 409/PPC 5(2) PC Act and,
there-after, prosecuted and convicted by the Anti-Corruption Court
which punishment was maintained by the august Peshawar High
Court Abbottabad Bench as evident from the contents of impugned
Notification dated 20.6.2013 and conceded before this Tribunal by

the learned counsel for the appeliant

Rule 8 of Khyber Pakhtunkhwa Government Servants
(Efficiency and Discipline) Rules, 2011 is reproduced herein for
ready reference and facilitation:

“Rule-8  Action in case of conviction or plea bargain under

any law.- Where a Government servant is convicted by a
court of law on charges of corruption or moral turpitude or has
entered into plea bargain and has returned the assets or gains
acquired through corruption or corrupt practices, or has been
acquitted by a court of law as a result of compounding of an
offence involving moral turpitude under any law for the time
being in force, the competent authority, after examining facts of
the case, shall-

(a) dismiss the Government seérvant where he has been
convicted on charges of corruption or moral turpitude
&sonese: o or has entered into plea bargain and has returned the
assets, or gains acquired through corruption or

© corrupt: practlces voluntarily:

Provided that dismissal in that cases shall be with.
immediate effect from the date of conviction by a court of
- law; and
(b) = ~_proceed, agamst the Government servant under rule 5,

s where he has: been convicted of charges other than '

ptlon or moral turpltude




no need of initiation of any proceedings against the appellant under

-against the impugned order is not found meritorious and is,

It is an admitted position that the appellant is convicted by
court of law on charges of corruption and the competent éuthority,
after examining facts of the case, has dismissed the appellant from
service on the basis of the said conviction, from the date of

conviction by the court of law. In such view of the matter there was
E&D Rules and as laid down under rule 5 ibid, Since the competent
authority has passed the impugned order after examining the facts of
the case as required of him under rule 8 the Rules as such the appeal

therefore, dismissed in limine. File be consigned to the record.

ANNOQUNCED

20.4.2015
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Form- A

FORM OF ORDER SHEET "~ - “-

-

Court of
" Case No. 1432/2013
S.NAo..f :." Qét’é‘ of ordér “Order or other proceedings with signature of judge or Magistrate
- ‘Proceedings :
1 B 2- . 3
1 © 24/10/2013 The appeal of Mr. Umar Farooq presented today by Mr.
Afsar Shah Advocate may be entered in the Institution register
and put up to the Worthy Chairman for preliminary hearing.
L | RL&QT]{AR
. (013 This case is entrusted to Touring Bench A.Abad for
20 (0 / ‘
2 . preliminary hearing to be put up there on /.L/ 'C/"/ 9 /j[\\
CHA N
:3;‘*_34.4.2014 Appellan* presen+ in person, and

requested for adjornrnmen® dne *o indispositig
of his cornsel. m0 come up for argment s
on main*ainabili*y of *he appeal and limitari

at camp conrt A/Abad on 20.10.2014.
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BEFORE T -SERVICE TRIBUNAL KHYBER
PAKHTOONKHAWA. PESHAWAR

W,{ﬁéa/g /}/{p" /QS&?/}B

Ulnar Farooq, Ex-A551stant professor of Botany Govt. Post Graduate College No.
I, Abbottabad R/o  House No. 149/10 Street No. 4, Shahzaman Colony, PMA
Road, Abbottabad.

...APPELLANT
VERSUS

Govt. of Khyber Pakhtunkhwa through Chief Secretary Peshawar and others

...... RESPONDENTS
APPEAL
INDEX
S. # Descriptioh | Page No. Annexure
| 1. | Memo of appeal alongwith affidavit. lto8
2. | Addresses of the parties. _ 9 A
3. Application for condonation of dehy 10to 11 : 4
4. | Copy of the FIR /L “A”
5. | Copy of the receipt /3 “B”
6. | Copy of the receipt ‘ ‘ /p , “cr
7. | Copy of the impugned notlflcatlon /5 “D”
8. | Copy of the departmental appeal and postal | B¢ “E” & “F”
receipt
0. Wakalatnama.
.APPELLANT
"~ Through

Dated: 22/10/2013

Advocate High Court, Abbothbad
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'BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTOONKHAWA, PESHAWAR

/q/{?fgpc/@n/a /4/352/ Rol3

Umar Farooq, Ex-Assistant professor of Botany Govt. Post Graduate College No.
I, Abbottabad R/o House No. 149/10 Street No. 4, Shahzaman Colony, PMA

Road, Abbottabad.

...APPELLANT

WL e i

" VERSUS - | s - ol

' A . —10-{< =
1. Govt. of Khyber Pakhtunkhwa through Chief Secretary Peshawar e g\q*,’“‘"{z .

2. Secretary Higher Education Peshawar.

3, Director Higher Education Department, Peshawar.

4. Prihcipal, Govt. Post Graduate College No. 1 Abbottabad.

vl

I

...... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER

'PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974

AGAINST THE IMPUGNED ORDER/NOTIFICATION

BEARING NO. SO (COLLEGES-II) HED/13-3/2012/6826-
29 DATED ° 31/05/2013 (DELIVERED TO THE
APPELLANT ON 29/06/2013 OF GOVT. OF KHYBER
PAKHTUNKHWA HIGHER EDUCATION, ARCHIVES
AND LIBRARIES DEPARTMENT PESHAWAR WHICH
IS ILLEGAL, FRIVOLOUS, VEXATIOUS, ARBITRARY

AGAINST THE CANONS OF JUSTICE AND BASED ON

MALAFIDE AND HENCE NOT SUSTAINABLE.




PRAYER: ON ACCEPTANCE OF THE APPEAL OF
THE APPELLANT, THE IMPUGNED NOTIFICATION
L MAY, BE SET-ASIDE AND THE APPELLANT BE

REINSTATED WITH ALL BACK SERVICE BENEFITS.

Respectfully Sheweth:-
The facts giving rise to instant appeal are as under:-

L. That the Appellant was appointed as lecturer in
‘Botany on 18/12/1988 and posted in Govt.

Coﬂege Peshawar City. -

2. That in the year 1990, the appellant was
transferred to Govt. Post Graduate College No.

1 Abbottabad.

3. That the-‘appellant was promoted as assistant

professor in the year 2007.

4. That the appellant was entrusted the extra dutie‘s

- of senior warder of Hostel No. 1 (Inter Hostel)'

in the year 2007.




* That in the y‘éar 2009 the internal audit was |

conducted of the private fund of the said Hosfel.
The . audit party made an “Audit Para”. Which
was neither communicated to the appellant fior
ldiscussed- with ‘hil_n. As a matter of principle,

before finalizing the audit note, the audit Para;

is always discussed with the concerned o

individual or officer, G¢1leréily spéaking,'as oLi.t_ ‘
come of the discussion more tlian 90%‘ audit
paras are dropped out. This is a clear .cut
indicative of malafide agéinst the appellant

which speaks for some ulterior motives.

That w‘i‘thout discussing the “Audit Para” with
the appell‘a-nt respondent N(;. 4 lodged an FIR
against thé_ appellant  with Anti-Corruption -'
Department on 29/08/2009. Copy of the FIR is

annexed-as Annexure “A”.

That as a matter of fact a proper inquiry would
have been concluded to settle the issue and -
thereafter if something found cognizable then

the question arises to lodge FIR.

That the appellant was convicted by the Anti-

Corruption Court and awarded punishment for 6 -

years im-prisonment. The appellant lodged an




10.

11.

12,

appeal against the decision of the Anti-

Corruption court and the appeal of the appellant
partially accepted and his punishment reduced

to one year.

That the appellant has gone for appcél/Reyision
in the apex-Court of law of Pakistan which 1s

still pending.

That the respondents neither charge sheeted the
appellant nor communicated the memo of
allegations. No departmental inquiry has been
held against the appellant in a ﬁroper way and

with in the ambit of relevant laws in vogue. The

: appeilant has not been heard; in person, by any

authorized authorities/officer.

That the appellant has more them 24 years of

clean and clear service at his credit and always

gave 100% result. The appellant was at his last

Jeg of service (Date of retirement is 24/06/2014)
and it is height of injustice to dismiss from

service at this juncture without any benefit.

That when the issue came in the knowledge of

appellants relations they felt very much

aggrieved and the brother in law of the




@

13.

|
|
" 14,
15.
|
|

< !" appellant, without consulting him had deposited

the alleged amount of Rs. 21,40,292/- in the-
relevant account on behalf the apﬁellant Wlli(:h
has not 'been givén any cdnsideratio’n at  any
forum throughout. Co'py of the receipt ibs

annexed as Annexure “B”.

-~

That:Rs. 80,000/- mentioned in tﬁe FIR is also

wrbng. The same stands paid to the -Sui
Northern Gas an account of utility bill which is
tantzimount to mourn on the conech1§$s of tﬁe
s‘aidv FIR. Coﬁy of the receipt Vis .ahnexed as

Annexure “C”,

That the impugned notification of the; Khyber
Pakhtunkﬁ_\;va R Govt.  bearing  No. b;s_o_ ‘
(Colleges-11) HED/13-3/2012/6826-29 dated
31/05/2013 1s illegal vexation frivoloﬁs and
arbitrary which is based on malafide and
concocted episode. Copy of the impugned

notification is annexed as Annexure “D”’.

That the appellant hés~ lodged departmental
abpeal/repreéentation against the. impugned
notificétiqn tﬁrough proper channel. Nor the -
less respondent No. 4 refused to entértain the

said appeal and then it was sent to the Chief




v Secretary  Govt.,;-of Khybér~~ Pakhtunkhwa

Peshawar under registered cover on 23/07/2013,

but no response from- the quarter concerned.

Copy of the departmenfal appeal and postal

receipt are annexed as Annexure “E” & “F”.

~ 16. ~ That the impugned notification/order is assailed

inter-alia on the following,

GROUNDS

a.

That the notification in-question is illegal

and based on malafide.

That no proper inquiry has been -
conducted in respect of appellant and he

has also not been heard, in person, by

“any competent authorities/officer.

That the appellant was not informed

about the audit Para so as to settle it.

That the appellant has not been charge

sheeted and no memo of allegations

.communicated to the appellant. Similarly

no show. cause notice has been served

upon the appel‘lant.




g ure v

e. That the other relevant grounds will be

raised at the bar.

It ié, therefore, requestéd that in the light of
~above, the appeal of the appellant i‘nay please be
acce_pte(i and respondénts be directed to reinstate the
appellant'with-all past service benefiié. The impugned

notification may also be set-aside.

Umer F arooq
...APPELLANT

Thfough

Dated: 22/10/2013

SHK]

High Court, Abbottabad

VERIFICATION:-

Verified on oath that the contents of foregoing appeal are true and correct to the
best of my knowledge and belief and nothing has been suppressed from this
Honourable Court.

APPELLANT




BEFORE THE SERVICE TRIBUNAL KHYBER

®  PAKHTOONKHAWA, PESHAWAR

UmarAFarooq, Ex-Assistant professor of Botany Govt. Post Graduate College No.
I, Abbottabad R/o House No. 149/10 Street No. 4, Shahzaman Colony, PMA
“Road, Abbottabad. ‘ ‘

...APPELLANT

VERSUS

Govt. of Khyber Pakhtunkhwa through Chief Secretary Peshawar and others

...... RESPONDENTS

APPEAL

AFFIDAVIT

I, Umar Fafo‘oq, Ex-Assistant professoy of Botany Govt. Post Graduate College
No. 1, Abbottabad R/o House No. 149/10 Street No. 4, Shahzaman Colony, PMA
Road, Abbottabad, do hereby solemnly affirm and declare that the contents of
foregoing appeal are true and correct to the best of my knowledge and belief and

nothing has been concealed therein from this Honourable Court.

DEPONENT

ATTESTED




BEFORE THE SERVICE TRIBUNAL KHYBER

| AN PAKHTOONKHAWA, PESHAWAR

- Umar Farooq, Ex-Assistant professor of Botany Govt. Post Graduate College No.

I, Abbottabad R/o House No. 149/10 Street No. 4, Shahzaman Colony, PMA
Road Abbottabad L

;"APPELLANf
VERSUS |
Govt. of Khyber Pakhtunkhwa through Chief Secretary Peshawar and others
......RESPONDENTS
APPEAL
ADDRESSES OF THE PARTIES

Respectfully Sheweth:-
Addresses of the parties are as under:-

Umar Farooq, Ex-Assistant professor of Bdtany Govt. Post Graduate’ College No.
I, Abbottabad R/o0 House No. 149/10 Street No. 4, Shahzaman Colony, PMA
Road, Abbottabad.

APPELLANT
VERSUS .

Govt. of Khyber Pakhtunkhwa through Chief Secretary Peshawar
Secretary Higher Education Peshawar

Director Higher Education Department, Peshawar

Principal, Govt. Post Graduate College No. 1 Abbottabad. .

AW

......

Through

Dated: 22/10/2013

Advocate High Court, Abbottabad
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" BEFORE THE SERVICE TRIBUNAL KHYBER -

S ~ PAKHTOONKHAWA, PESHAWAR

* Umar F arooq, Ex-Assistant professor of Botany Govt. Post Graduate College No.

1, Abbottabad R/o House No. 149/10 Street No. 4, Shahzaman Colony, PMA
Road, Abbottabad.

...APPELLANT,
VERSUS

Govt of Khyber Pakhtunkhwa through Chief Secretary Peshawar and others’

...... RESPONDENTS

SERVICE APPEAL

APPLICATION FOR CONDONATION OF DELAY UNDER

SECTION 5 OF LIMITATION ACT, 1908

Respectfully Sheweth:-
AThe suBmiséion is made as under:-
1. That delay by few‘ days 1s un intentionally and m goo-d faith. -
2. That the appellant was under thel im;’aression that Eid holidays

would not be counted towards the limitation period and hence

reckoning of days of limitation would have gone wrong.




3. That the rights of the appellant will be spoiled altogether if

delay is not condoned.

It is therefore requested that delay for few days (three days) may

very kindly be condoned and appeal be admitted.

—.APPELLANT

Through
Dated: 22/10/2013

( AR SHAEL )
Advocate High Court, Abbottabad

 AFFIDAVIT:-

I, Umar Farooq, Ex-Assistant professor of Botany Govt. Post Graduate College
No. 1, Abbottabad R/o House No. 149/10 Street No. 4, Shahzaman Colony, PMA-
Road, Abbottabad, do hereby solemnly affirm and declare that the contents of
foregoing application are true and correct 'and» nothing has been concealed therein o

from this Honourable Court.

ATTESTED DEPONENT
% y0se3 hdvocate Higy o
NOTARY PUBLIC
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GOV’I‘ OF KH R PAKHTUNKHWA

g j  HIGHER EDUCATION ARCHIVES &
Mﬁv - LIBRARHES DEPARTMENT -
: Dated Peshawar the 131.05.2013  FAdwusiels "D v
NOTIFJICATION | -

No. SO _(Colleges-ll) HED/13-3/2012/6826-29. Consequent upon the

‘conviclion by the Special Judge, Anli- (,orruptton Khyber Pakhtunkhwa

{Abbottabad) vide Judgment dated 30.08.2012, in case FIR No. 07 dated
29.08.2009 U/S 409/PPC read with Section 5(2) PC Act ACE, Abbottabad 23 of
2010; and the conviction confirmed by Peshawar High Court, Abbottabad
Bench vide Judgment dated 17.12.2012 in Cr. A. No. 117 of 2012; and in
pursuance of Rulc-8 of the Khyber Pakhtunkhwa Efficiency & Discipline Rules,
2011, the Competent Authorlty is pleased to order the dismissal of Mr. Uinar

Farooq, Assistant Professor of Botany. (BS- 18), Govt; Post Graduate (,oilegc

No. 1 Abbottabad w.e.f the date of his (‘onvmhon i.e. 30.08.2012.

SECRETARY TO GOVT; OF KHYBER PAKH TUNK&"WA
HIGHER. EDUCATION DEPARTMENT
Endst; No. & Date Even. ’ ’

" Copy forwarded to Lhe -

" Director Higher Educatlon Khvber Pakhtuukhwa Peshawar.
Principal Govt; Post Graduate College, No. 1 Abbottabad.
District Accounts Officer, Abbottabad. -

Officer concerned.

P =

SD/-
(Habib ur Rahman) .
SECTION OFFICER (COLLEGES-I})

OFFICE OF THE DIRECTOR HIGHER EDUCATION

LE b?\‘l %) KHYBER PAKHTUNKHWA PESHAWAR

Fodst: Na, . _JCA-1/Eslt: Branch/ Umar Farooq ‘- Dated 1’cshawar th(aﬁ)_) ) /2013

Copy of the above i3 forwarded for information and necessary

action Lo the:

o

Principal Govt; Post;,Graduate Coliege, No. 1 Abbottabad.
District Accounts O[ﬁcer, Abbottabad '
Officer concerned. g

Disa, Bar Abboatabad




@ C ONNEXORE E v

oAk
-« : o
‘e To ' o . o
v. . . : .
The Chief Secretary, .
Govt. of Khyber Pakhtunkhwa,
Peshawar. :

Through: = PROPER CHANNEL, |

Subject: ~ DEPARTMENTAL _APPEAL / REPRESENTATION /

| REVIEW AGAINST THE IMPUGNED NOTIFICATION NO.
| SO(COLLEGESINHED/13-3/2012/6826-20 DATED 31/05/2013

i (DELIVERED TO THE APPELLANT ON 29/062013) OF

| ~ GOVERNMENT OF KHYBER PAKHTUNKHWA, HIGHER
Lo - EDUCATION ARCHIVES & LIBRARIES DEPARTMENT,

! - PESHAWAR WHICH ILLEGAL, FRIVOLOUS, VEXATIOUS,
ARBITRARY AND BASED ON MALAFIDE,

i

Respectfully Sheweth:-

The facts giving rise to ﬁhe Deparﬁnental appeal / representation /

Review are as under:-

L L. That the petitioner was appointed as Lecturer in Botany on

18/12/1988 and posted in Govérmnment College Peshawar

City.

2. That in the year 1990, the appellant was transferred to

Govemment Post dmduate College No. 1, Abbotte{bad.

3. That the appellant \ivas promoted as Assistant Professor in the

. year 2007.




That the appellaﬁt was entrusted the extra duties of Senior

Warden Hostel Né. 1- (Inter Hostel) from 2007 to 2009.

. That internal audit was conducted in the year 2009 of the

private fund whick was operated the vide A/C No. 1067-2 in
the National Bénk of Pakistan Khola Kehal Branch,
Abbottabad. The audit party made a “Aq&it Para” which was
not neither commuknicated to the appcllar;t nor discussed with
him. As a matter of principle befox;e finalizing the Audit Note,
the “audit-para” is always discussed with the concemned

individual or officer. Generally sbeaking as out come of the

discussion more thg_m 90% audit paras are dropped out. This is

a clear cut indicative of malafide against the petitioner.

That without discussing the audit-para with the petitioner, the
Principal Govt. Post Graduate College No. 1, Abbottabad
lodged an FIR with Anit-Cofruption Department on

29/08/2009. Copy é»f the FIR is annexed as Ait;ii’exure:f‘A’.
i -

IS

That as a matter (");f fact a proper inquiry would have seen
arranged to settle the issue and thereafter if something found

otherway round then the question arises of FIR,

That the appellant was convicted by the Anti Corruption

Court and gave punishment for 6 years imprisonment. The




e

10.

11.

12.

13

appellant went in %lppeal‘and his punishment was reduced to

one year.

That the appellant:has gone for appeal / Revision in the Apex

Court of Law of Pakistan which is still pending for process.

That the college’ authorities ﬁeither charge sheeted the
petitioner‘r‘lor cotriununicated the memo of allegations. No
enquiry held againg;t me in the proper way. The petitioner has
not been heard, in person, by any authorized person / officer.

’I‘hat- the appellant has more than 24 years of clean and crystal
service at his credit and always gave 100% result. The
éppellant was- at hi'.s last, leg of service (datle‘ of Retirement
24/06/2014) and it is height of injustice to dismiss from

3

service at this junctilre without any benefit.

That the brother-infléw of the appeilant had also deposited the

amount of Rs. 21,46,292/— in the relevant account .on behalf of . .

the appellant without his consent at the time of arrest the

appellant which has not given any consideration at any forum

throughbut. Copy of the receipt is annexed as Annexure “B”.

That Rs. 80;000/- entioned in the FIR is also wrong, The

same stands paid to the Sui Northern Gas on account of utility

bill. Copy of the receipt is annexed as Annexure “C”".

-




14.  That the impugnegl Notiﬁca_ttion of th{_a Khyb'cr Pakhtunkhwa
Govermnment bcarmg No.  SO(Colleges-IDHED/13-
3/2012/6826-29 '3ated' 31/05/2013 is i]legal vexatious,
fnvolous and arbltraxy which is based on malafide. Copy of

Notlﬁcatlon is annexed as Annexure “D”,

15. . That the impugned Notification / order is assailed, inter-alia,

_on the following:- "
GROUNDS:-

a. That the Notification,in question, is illegal and based

on malafide:

b. That no proper inquiry has been conducted in respect
of appellant.
c.  That the api';ellant was not informed about the audit

para so as to settle it.
d..  That the appellant has not been charge sheeted and no
memo of alfiiegations communicated to the appellant.

Similarly no show cause notice has been served upon

the appellant.




(.3"

e

e. That the appellant has not been heard in person at any

- forum to e):cplain the appellant’s view point.

f. That the other relevant points / grounds w1ll be ratsed
when appellant has been given chance to be heard in

L

person. i
It is, thereforé, fequestcd that the departmental appeal /
representation / review of the appellant may very kindly be accepted
and the appellant be restored on his service with all financial

benefits.

Dated: 23/07/2013

} (UMER FAROOQ)
Ex-Assistant Professor of Botany (BS-18)--
Govt Post Graduate College No. 1,
! - Abbottabad

AT Gﬁdm
MAPol, SOMAESULL B

Disez. Bar Abboaabad
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