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ﬂ% BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL. @
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| . . PESHAWAR
e 7%,

j Service Appeal No. * 772023

: Mf."Muhammad Harmayun Management Cadre (BPS 17) Ex-SDEO(M)Paroa
'District D.L.Khan Presently posted as OSD at Directorate of E&SE Peshawar.

. S e wwAPPELLANT
: ~ VERSUS | |

1. Government of Khyb@r Pakhtunkhwa through Chief Secretary KPK,
+. Peshawar. AT . .

I T

- L ‘ | ,
. Secretary to Govt. of Khyber Pakhtunkhwa, Elementary & Secondary
‘E.ducation Department, Peshawar Khyber Pakhtunkhwa Peshawar.

3. ﬁirector, Elementary & Secondary Education Department, Peshawar Khyber
Pakhtunkhwa Peshawar.

4. :l)istrict Eduéation Officer (Male),Dera Ismail Khan.
S. MuhamnladlshaqSST(BPSfl6)(Teaching Cadre) Government High School

Sikandar Janubi D.I.Khan presently serving as SDEO(M) Paroa District
D.I.Khanagainst management post.

N ....RESPONDENTS
| /  SERVICE APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
) - !'SERVICE _TRIBUNAL _ACT 1974, AGAINST THE
/, . NOTIFICATION _ BEARING _ NO. __SO(MC)EQSED/4.
. 162023/POSTING/TRANSFER/SDEO(F)D LKhan:  DATED

- 25/05/2023, ISSUED BY THE RESPONDENT NQ.2. AND NON
" DECIDING THE DEPARTMENTAL APPEAL DATED
.- 02.06.2023 . ~

PRAYER:

ON!ACCEPTANCE OF THE INSTANT SERVICE APPEAL, THE OFFICIAL
REPONDENTS MAY KINDLY BE DIRECTED TO CANCEL THE IMPUGNED
ORDER BEARING NO. SO(MC)E&SED/4-16/2023/POSTING/T RANSFER/SDEQ
(F) D.L.LKhan .DATED 25/05/2023 BE DECLARED AS VOID AB-INITIO
~WITHQUT LAWFUL AUTHORITY, AGAINST THE NORMS OF NATURAL
JUSTICE AND INEFFECTIVE UPON THE RIGHTS OF APPELANT

:No:tc::: The addresses of the parties given above are suffici

ent for the purpose of
services. .

. Reépcctt‘ully Sheweth,
Appellant through counsel humbly submits as under.

1. 'EThat the appellant is serving as SDEO (M) BPS-17 in education department

and
remained at different stations as and when directed.

2. ‘I'hat the appellant was lastly transferred and posted as SDEO (M) Paroa District

‘ DIKl{an vide notification dated 18.11.2021, during his stay at the above,-‘

mentioned post, he left no stone unturned to improve the condition of



S 3 | ‘ %
’ o départment The copy of _notification dated 18.11.2021 is annexed aﬁ@

A Annexu re-A.

3. That while servmg as such, the appellant has been prematurely transferred from
the post of SDEO (M) Paroa District D.1.Khan vide impugned notification dated
25 05 2023 in which appellant was placed as OSD at directorate while one

Mr Ishaq BPS-16 (Teaching Cadre) has been posted vice the appe]lant as

SDEO (M) Paroa District DIKhan. Copy of the 1mpugned notltlcatlon is

. an_nexcd as Annexure-B. . _
4. That appellant filed departmental appeal dated: 02.06.2023 against order dated

j 25%(?)5.2023 (Annexure-C)which was not decided in statutory period, Therefore,

The -appellant has been left with no option but to file present service appeal

bciore this honorable tribunal for cancellation of notification dated 25/05/2023

on inter alia, the following grounds:
GROUNDS

That there are two cadre in the education department of Khyber Pakhtunkhwa.
Flrst is management ‘cadre who can only be assigned duties relating to ‘
management of department whereas the second is teaching cadre, whose duty is = -
to teach student in the school only and they do not have any concern with

management of department. In this context Honorable Peshawar High Court

V'(;i?. Judgement dated 18/11/2009-in writ petition no 2937/2009 was pleased to

k Qbffserve: . |

;¢ 4As the. provincial government has taken a.fi irm decision that all those ‘

, f teachers belonging to teaching cadre shall be posted in-education institution '
to teach the student according to their qualifications while those belonging to
admtmstrauve cadre shall only hold the post relating to administration
therefore, petmoners must deliver according to the policy of govemmenr and
belcause they are highly qualified teachers, it is not befi itting to hold |
‘ admtmstrattve posts because they are getting benefits but students are
suffermg, thus they shall go to their respective places, where they are required
to do the job- - -

2 Il such statement is correct, then it is clearly in violation of the policy laid
down by provincial government, therefore copy of this order be sent to secretary
hlgher education, Government of NWFP and learned advocate general and it is
dnrected that the policy so laid down must be lmplemented in full and no pick
and choose pohcy shall be adopted in the matter.

Lopy of the judgement dated 18.11.2009 is enclosed as Annexure-D
il. That in view of ibid Jjudgement dated 18.11 2009 the establishmenit depa*“tmcm

Khyber Pakhtunkhwa Issued letter no SO(E 1)/E&AD/9-88/2019 dated
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SRR

08 02.2019 (Annexure-E) directing the secretary E&SE and others to

unplement the said judgement in letter and spirit.

1hat the respondent no 2 in utter drsregard of judgement dated 18.11.2009 i in

ert petition no 2937/2009 issued notification no SO(MC) E&SED/4-
l6/2023/Post1ng/Transter/SDEO (F) DIKhan dated 25.05.2023 vide which .

desplte the fact that petitioner w1th BPS-17 belongs to management cadre and

- respondent no 5 teaching cadre BPS-16 has been replaced with petitioner |

no inter-se transfer posting of management and teaching cadre can be made and

similarly an employee of teaching cadre cannot be posted in the seat of

management cadre.

‘ That the impugned Notification NO. SOMC)E&SED/4-

l6/2023/POSTING/TRANSFER/SDEO (F) D.LKhan Dated: 25/05/2023(m '

Whrch appellant was placed as OSD) is the outcome of mala-fide, result of

polmcal vrctlmlzatton without jurisdiction, without lawful authority and havmg '

no binding effect upon rights of appellant. Because placing as OSD is

lénown'to cither the Civil Servant Act, 1973 or the Civil servants Appointment,
Promotlon and Transfer Rulers, 1973---No ofﬁcer can be posted as OSD.

Whlch is Cleared from the judgment of honorable supreme count of Pakistan

-tantamount to penalizing the officer because the expression “OSD” is not

Bench of 6 Judges(relevant page of P L D 2011 Supreme Court 963 as

Annexure -F) and according to another judgment of Supreme Court of

Pakrstan” that government officials were required to be promoted or transferred

on merit and that no one could be placed as officer on special duty (OSD) asa °

pumshment (Relevant page of 2013 S CM R 1 as Annexure-G)on this score

‘ too the impugned notification is hable to be cancelled

V.

F hat the normal tenure for an officer is 3 years as per rules and policy ,

: (Annexure-H) but appellant was prematurely transferred which is against the

: rules and policy of government. Responded No 5 was posted as SDEO(M)Paroa -

DIKhan being a teachmg cadre official. Hence in the presence and posting of

because Management post purely reserved for management Cadre. Responded

; No 5 is not eligible and fit to work as. SDEO (M) Paroa DIKhan.
Vi

. That in other judgement dated 07/08/2019 titled Muhammad Usman Vs govt of
| KPK etc in service appeal No 409/2019, the honorable Trible decided in para 6,

g "‘both the appellant and private respondent no 7 belong to teaching Cadre

" but were blessed with Administrative cadre post one after the other”

. and
accordmg to para 11. “In the light of above, the respondent department is

" directed to appoint suitable officer belonging to administrative cadre as

' MC otﬁcer he should be removed and may be sent to his original SST post

~ ADEO (sports) District Tank. The postmg order of both the appell_ant and .



. _private respondent No 7 against the administrative cadre post. of ADEO
(sports) tank shall be treated as cancelled. The respondent department is
| also dlrected to forth with recall all the transfer orders of the teachers’
agamst the administrative post” On thls score the notification dated
25/5/2023 is liable to be canceI]ed The copy of Judgment dated 07/08/2019 is
’ annexed as (Annexure-l) '
vii.  That accordmg to operatmg para Vnov 9 of judgment dated 10/03/2020 in service
| appeal no 345/2019 tltled Atlas Khan Vs Govt of KPK etc, “In the light of

, above the impugned postmg transfer order dated 10-09-2018 is set aside

f and the respondent department is directed to fill up the vacant ADEO post
to the Education Ofﬁce Sub Dmsron Darazinda by appomtmg a suitable
'. ofﬁcer belongs to administrative cadre”(Annexure-J)xmpugned notification
- is not in the public interest whether in the interest of respondent no 5 only.

. Hence, a great injustice is being done to the appellant
viu.; That impugned order is v1olatlon of judgment 23.12.2022, in service appeal No.

950/2022 the operating pera of ibid Judgment is reproduce as under:

v “It is important 10 note here that official respondent had been directed

t through various judgments not to mtermmgle the Pposts in two cadres and post

f}

ojf icials from one cadre to other, the respondent lzowever faz!ed to comply

wzth those directions which is a sorry state of affairs. Is has been noted tlmr
the responsible off icer themselves defy the rules and policy of the
| Governmem In the case in hand, the administrative department, after postmg :

; a teaching cadre employee against the management cadre post, realized tlmt.

MOx K S —" — -

' they have vmlated the policy and rules and hence they rectified it by placing
. the services of the appellant at the disposal of Directorate of Elementary and
ESecondary Education” copy of Judgment dated: 23.12.2022 is annexed as
: “Annexure-K” ‘

ix. , That impugned order is also violation of Judgment dated: 26.01.2022, in service
nppcal No. 7259/2021, the operating pera of ibid Judgment is reproduce as
under: ‘ ' ,

*“during the-course of arguments, the learned District Attorney was asked

: whether the appellant as well as private respondent No.4 belong to the

teachmg cadre or not, but the frankly conceded that both of them belong to
teachmg cadre, but the impugned. transfer order was a stopgap arrangement,

Attentlon of the learned District Attorney was invited to the Jjudgment (Iated

1 8.11.2009 of Peshawar High Court Passed in Writ Petition No: 293 7/2009

wluch has held that it is not befi iting for teachers to hold administr (Ifll’e posts
because they are getting benefits, but students are suffering; thus they shall

| go to their respective places. In view of the Situation, respondents No. 2 and 3



Xi.

OXIIL

xiii. |

werc put on notice to show cause as to why they have made the posting of

fallmg which why a formal complaint should not be sent to honorable High

lCourt For initiation of contempt of court proceedmgs agamst the concerned

i

authormes in accordance with law. In response, respondents. No. 2 and 3

submmed their written stance that due to shortage of officers of management

cadre the teaching cadre staff is posted against management cadre purely as a

stopgap arrangement, as soon as the defi iciency is met out, the management

‘cadre posts will be filled in by the officers of management cadre.” But In

mstant case respondents have been appointed teaching cadre BPS-16 as SDEO :

Paroa Dist: D.I.Khan in presence of management cadre BPS-17 cadre. copy of
J udgment dated: 26.01.2022 is annexed as “Annexure-L”

;That deSplte the orders in writ petitions, declaration of this Honorable Court and

:the order COC passéd by this Honorable Court the respondent has been'

contmumg his Service as SDEO and in presence of MC Offi icer; the teaching

cadre was posted agamst the post of management cadre.

That impugned notification has been issued to obllge the political figure of area

and therefore the same is having no legal sanctlty and not worth to be

*mamtamed

That public officers and public functionaries are bound to obey the laws, rules, |
procedures and being a public servant, they are required to serve the public and,
t1t is not in their duties to bow before the politicians. Impugned notification .

edated 25 05.2023 is therefore nullity in the eyes of law and rights of appellant .

are required to be protected from the influence of political figures.

F hat the counsel for appellant may be ailowed to raise addmonal grounds at the-

tlme ot arguments. ' /

It is therefore, humbly prayed that the present service appeal may grac;ousl) be "

allowed as prayed for and thereby the 1mpugned notification dated 25.05. 2023

may kindly be cancelled and as result thereof the posting of appellant as SDEQ

(Male) Paroa D.I.LKhan vide notification dated 18.11.2021, may kindly be

restored.. ~—

'Dated: 57 9 /2023 Apm\

Through Counsel
“_/;”
Khalid Mahmood

Advocate High Court
Stationed at D.I.Khan \

@‘

,off cers from the teachmg cadre agams! the post of management cadre,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

ASer\:‘/i.ce Appeal No. © 2023

PESHAWAR

Muhammiad Hamayuri
Vs \

Govt of KPK Etc

PRSI
o

i

i

" AFFIDAVIT

iél, Mr. Muhammad Hamayun, MC (BPS-17) OSD Education ‘departmentdo

. i hereby solemnly affirm and declare on oath that all the Para- wise contents of |

thlS appeal are true and correct to the best of my knowledge and nothmg has

been concealed dehberately from this Honorable Court.

o - ‘..‘,‘;-:‘ Lo o w
: NG o e ST '
. " Deponent

?'{de.ntifiéd by‘CounSel j )g /23 \‘_\1_0 L\Q%’SS%Q;\

i‘KHALID MAHMOOD
%'jAdvocate High Court
i._.TStati(‘)ned at D.I.Khan

i
AN



BEOFRE THE HONORABLE SERVICE TRIBUNAL,

- KHYBER PAKHTUNKHWA
cM éét‘ition No. /2023

i

in,

Servnce Appeal No. 02023

I 1
¥ ’ Muhammad Hamayun

? Vs
5 - ~ Govtof KPK Etc

S APPLICATION WITH THE REQUEST TO SUSPEND THE OPERATION
v - 'ZbF IMPUGNED ~ NOTIFICATION ~ No  SO(MC)E&SED/4-
. 16/2023/POSTING/TRANSFER/SDEO (F)  DIKhan:DATED25/05/2023
. ISSUED BY RESPONDENT NO 2, TILL FINAL DECISION OF SERVICE
APPEAL AND IN THE MEANWHILE RESPONDENT MAY ALSO BE

ABSATINED FROM TAKING ANY ACTION DETRIMENTAL TO THE
i SERVICE CAREER OF THE APPELLANT.

§
i

Re"s‘pe:ctfully Sheweth, . a ‘

1. - That a service appeal is being filed before this Tribunal arid the grounds of saine

P may please be considered as an integral part of the subject petition.

1 2. t . That the appellant has got a good prima facie case on law as well as on facts and

-q . E there is every likelihood of the sﬁccess of the service appeal. Hencebalanceiof

X ; convenience tilts in favor of appellant. | L
3' That the impugned Notification is on the basis of nepotism and favormsm

' 1 because the tenure ofappellant has not been completedtherefore in case of non-

| - suspension of impugned notification, the appellant will suffer an 1rreparable
i loss.

Ty
R

; It is, therefore, humbly prayed that on acceptance of the present CM petm@n
E the operation of impugned Notification dated 25.05.2023 may please be

suspended and respondents may please be desisted from taking any action
+ . detrimental to the service career of appellant {ill decision of service appeal.

P ' Yours Humble Appeilant

Muhammad Hamayun

Through Counsel

%ngated: S ﬂ /2023 | A/:\)} 4
N ~

. Khalid Mahmood,
| ' . Advocate High Court




| BEOFRE THE HONORABLE SERVICE TRIBUNAL, %;

KHYBER PAKHTUNKHWA

R U . ‘
CM Petitibn No. : /2023
in }

Servide Appeal No. _of 2023

Muhammad Hamayun
(
Vs
Lo ~ Govt of KPK Etc.

| AFFIDAVIT
1, Mr. Muhammad Hamayun, MC BPS- 1708D, Educatron Department, , the appellant,

do hereby solemnly affirm and declare on oath that all the Para-wise contents of this CM

petition dre correct and true to the best of my knowledge & belief. I further solemnly

affirm- and declare that no part of above CM petition is false and nothmg material has -

" been dellberately concealed

BN

ldentil‘ied bv Counsel: -
Khalid Mahmood
L\dvocate:ngh Court

Slatnoned at D.I. Khan
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KLl ‘fﬁ e_.!‘ _. GOVERNMENT OF KHYBER pAKHTUNKHWA
g "‘*;% ELEMENTARY AND SECONDARY HDUCATION DEPARTMENT |
’{5, (=t ; F !lluck-":\" Opposite MPA's Hostel, Civil Secretnriat Peshawar -
,:);_«43. Mume Na (932321113
»‘wl ] |
: Pated Pashawar tho Noyembar 18, 204
\mmc‘trlu\ N S
NSO :mm SSEWT-120 ;urm Lamayun SDEQO; The Compatent Authordy ia piﬂnald ;

to ontm ithe lr.mnfcf of Mr, Muhammad Hamayun, (MC DS- 17) SDEO (M) f)‘""hf‘hd'
D 1 Khan and post him as SDEO (M) Parova DI Khan againal Ihe ¥acant post in the b’? ol
nublac in moﬂt with immediato affoct. '

SE CllLl.\l!\' l() GOVT OF KUYHER PARHT U\hll\L
E&KSE DEPARTMENT

'zg‘mtr& ofevon No & atn

Copy tonwarded to the.
'1.. Accountant Genetal, Khyber Pakhtunkhwa Poshawar.

2 Duector, E&SE Khybor Pakhtunkhwa, Peshawar, . \
3./ District Education Officar (Male) D.1.Khan
' 4.1 District Account Officers, D.1.Khan
5. Director, EMIS E&SE Depariment.
6.! PS 10 Minister for EESE Department.
7. PSto S_ocmta'y E&SE Deparimoent.

9 Ofﬂcet c.om:amed
- 10.0flice order file,




% | BETTER COPY

"GOVT OF KHYBER PAKHTUNKHWA
€ LEMENTARY AND SECONDARY EDUCATION DEPARTMENT
o Block-“}\” Opposite MPA’s Hostet, Clvil Secretariat Peshawar
: Phone No, 091-9210626

v

et

. : ' : - Dated: 25" May 2023
Notfication . : )

NO SO(MC)E&SEDI4-16(2023%stmgl'l' ransfar / SDEO (F). DlKhanI The follownng

postings/ Transfers are hereby ordered with lmmedlate effect, ln the bast public

interest; - : ! "
'i’ - Name & Désignation From To Remarks
Nt ! : :
i Mulammad Hamayun | SDEO (Male) Services Placed at | For fyrther |
[ MC BS-17 ;7 | Parova D.I:Kkan The disposali of Posting
s .. Directorate of E&SE
L Muhammad}shaq SST GHS Sikandar | SDEO (Male) Parove |, o\
“!_ﬂ(‘ BS-16. ' - Janubi D.1.Khan D.l.Khan in OPS o o

SECRETAR{ TO GOVT: OF KHYBER PAKHTUNKHWA
E&SE DEPARTMENT
- :

Eindst: of even No. & date:

Capy forwarded for infarmation to the:-

"

 Accountant General Khyber Pakhtunkhvva, Peshawar
. Director, E&SE Khyber Pakhtunkhwa Peshawar

LS

2

Director EMR E&SE Department wnth he request to upload th: same on the
official websnte of the department. . .

bectlon Ofﬁcer (Schools Male/Female) E&SE Department

District Edueatlon Officer (MalelFemale) Concerned

Dn:,tnct Accounts Officer Concerned

PS to Minister ESSE Khyber Pakhtunkhwa

.

PSto Sec:fretary, E&SE Department, Kt yber Pakhtunkhwa
- 9¢ Master File:
(Signéture)

(IMRAN ZAMAN) .
" SECTION OFFICER (MANAGEMENT CADRE)
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i s P+~

s z:The Chief Secretary,
‘ o Khyber Pakhtunkhwa

Subject:

1)

v P

! B i

. Honorable Sir, *-
! .o

~ With profound fréspect and due veneration,

- Raroa Ménagit{ﬁ\ent Cadre Bs-

it is very earnestly stated that I wa
17, 'when all of a sudden an SST gs-

as reéently promoted from the post of TT
ints under your kind notice,

s working as SDEO (M) |
16 (Teaching Cadre) was

transferrofdj a€ my place, who w - I therefore, wish tg bring

h()‘follow:ing po

o

~T

=
ja?)
3
o))
Q
o
3
a
3
rr
&
=2
o
7
<
=)
Q
o
o)
3
o)
9
~r

. 4. That 1}h

promot;ed {0 the post of SDEOQ.

Tha_'t miy‘/:Wife is also a Govt Employee in Education
spouse%p‘plicy (Husband and wife will be posted in S

. v . '
W live outside Derg Ismail Khan because no one ca

| © Moreover, there is no complaint or enquiries lodge

department D.I.Khan as w'ell,' and due to

ame District). it is really impossible for me P

d against me, rather all the employees are

very m{]cjh happy with my sincere efforts for the children, ' |

. Accbrdif:é to the Management cadre ryles there is

NO space to adjust a lower scale teaching
ment cadre employee is already working. -

such an adjustment and this adjustment is

Court and according to Article 224(A) of |

cadre employee on a post where a suitable manage
Honorable Court has already given its verdict about

also; going against the decision of the Honorable
conslitution of Pakistan

Py

: . _ ) L : | ;
It Ty earnestly requested that keeping in view| the above- :
A ] '

ight be retained at the post of SDEO (M)
?aroa to meet the end of justice. I believe that your good self will help me
= '6ut' and will not let me down, \ :

Dated: Y 6y o003
o S 1B

R

— .
Muhammam

“Sub Divisional Education Officer, '
(Male) Paroa, Dera Ismail Khan.
Cell # 0345-2311133
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- PESHAWAR HIGH COURT,.. PESHAWAR. 'gg .
. ‘I, FORM of ORD_E‘_R_SFEET .
: Courtof - e S " \
‘;Casc No. e e Of e e ,
;r-" ’ UllchI'Oldﬁ ot A Otdcroroiher I'mcccdmgsmlh Sigrzture of Judge or Mypgistrat candthmo(pame.sorcounscl 7
?"vocccdislgs. ‘ where nccusury
: [ ..._.-'v'*___.': ﬁ,.ﬁ"l;—_._,-ﬁ._.__.___\%__ h.«fﬁ_-_\. -l
{ Lo 13'_}'1_.2009- W.P Ne.2937/200% wir, LR. , '
. . . ' -_Eh_ﬁ T ——— Y
- o I Present; . Mr, Muhammad Amin Khattak Lachi,
; R _ ¢ A Ad: rocate, for the petitioners.
1 : . X 'E,‘ _ :
i i R ‘ ‘ LT
| o ' .
| EERS ! | g : .
| i , - {
j j = : DOST MUHAMMAD KHAN, J;- As the '
: Lo K T Al S
S . Provincial Goya, nrient has taken a firm decisions that af
! }
P o | those teachers belong ng to1 teachmg cadre shall be
Pl )
Lo o posted in the Educ.mor' ]nstltutlon lo teach the students :
t l toor 4
! : :
L. . according to theiy quah 1cat10ns While those belongmg to
! L admmxstrat:ve cadre sh. I only hold the posts rciatmg
i ‘
i\J/ ) administration. Therefore, the pemloners must deliver o
- A -.': .'. LN “17'. H 1
| SRR O B S accordmg to the policy of the Govemment and because *
’ they are highly tualified teachers,»tt is not beﬁtting to
. . hold administratjye PUSts, because they are getng|
' benefits, but the student: are suffering thus, they shali go l’[
) |
1t their respectjve place*, where they are required to do
i ' 4
: B .
the job. Te piea of the learned coupse| for the 0
; petiioners  tha. milarly  placed Teachers/
: ' : i
RN Profcssors&eclurers befungiﬁg to Colleges have been {
1 BN retained on administeatiy - posts. —
e i : _ ‘ ":L—:__‘:_:‘;;f—;——- RO
R S e ———— y -“M = —— D
B T , -
, AN I ot
! Sl i -
P :
P
P
| Cot
o
B




: B , & e
[M 2. - f sych stalement is Correct then, it is clearlyf .
= ; -in:_;\}fic_)f“lé_‘tiqn of 1h_e policy laid" dowp by the: Provingia)| ! ;
" Ge_ir_,ern'ibent, therefore, €opy of this order pe Sent to the | |
Secretary Higher Education, Governiment of NWFP, ang| ‘
e the leamed Ad'.'-')oe;zte General and it is directed that the | ,
i .Policy 50 Jajqg dow muyst be implemented in full and po ,
" pick and choose pol'icy chall be adepted'in the matter. .
i ; - Petition dizpoge of
_fj TR Announced,
; : ; : Dated. 18 ; 1.2009,
i R -
i )
¥
a:i‘i ’ et Nedarherte
é:‘r ! N 2,...‘,..... B LT PR S R E AN H
gz A 14 JUN 2022
-Ha '
', 1 ] , \,.':
DTTESTED /
|

!

f

. ,

! i

b

I

- " e |

{

: . : %

. b !
‘ '
; S

% I .
)
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R | GOVERNMENT oF
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%

KHYBER PMHTUNKI-!WA
Es‘TABusuME.NT DEPARTMENT

.~' 13_‘ ]
o
ife

R P

\ NO. 80}124}&%5\6!&60&2610
‘ o Duoted Poulmwm.. the Fabruary 8, 2014
Ta I |

1) The SOC:otmy, o Govornmory of Khyi.)or Pnkhlunkth
Education Oepaitment, '

a, Highot
. 2) The Sacretary to Govornma:
. Dopantiment.

t of Khyber Pakhtunkhwa, E2sE
— 3 The Secretary (o

Governme: it of Kiy

ybor Pakhlunklwa,
s Industrios Depariment, .
SUBJECT: - REQUISITIONING OF SERVICES, .
Dear Sir, ‘

. | am directed 1o refer o the subjeci ciled
competent authority has abs

above and 1o 53y that the
our of heir

erved thal certain Tuachin
cadre since long. Moreaver, some teach
from  dilterent Departments for
administrative posts, hindering deliverance of

g cadre officers are posied

ars/prolessors are seekmg
:eq'uismons

aosting against managerial or

studen(s.. Consequ

" "As the Provincial Govern

L those teachers bolonging to loaching cadre shall be osted In
\

tho Education Institution to togch the studants aceording to
\‘* thelr qualifications whilg 1hose_belonging to administrative
. . . -—-‘_._-ﬁ—w—;%——_“n

SRS - cadre _shall_only hold the

( poits relatin
j - Therefore, the pelitioners
. Government and because

. ified teachers, it is not
) belltting 10 hold administrative psis, because they are g
S benelits, but the students am i ‘

. respective places, where thz y

ment has taken a fim decisions thal all

In view of the above, the compelent authorlly has desi
ned judgment of the PHC be

Atimation 1o this Depariment, for perusal of

above mentio plemented, in lelter and fpirit, under
Miretent Authority,

Yours faithlully,

S HTAAHMAD
SECTION OFFICER (Est. 1)

Scanned with CamScanner
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oA YL D201 Supreme Court 963 N
: C f‘r ) ) -

{ ‘l'cs%'s:lt: ftikhar Muham;

nad Chaudhry, C.4.
.";]lilil:i(l‘Siddiqt-li, Kllilji A

rif Hussain, Tariq Pa

» Mian Shakirnilal Jan, Mahmo,
rvez and Amis Hanj Muslim, JJ

CORRUPTION 18 HAJ) ARRANGEMENTS IN2010: 1n 11, matter of

St Motu Cuse No0.24 of 2010
BI52-1059036-5. 590
“on29th July, 2011,

() Civil Serviee- =
»J;,:TEF-"

and Human Rights Cases

Nos.57701-p, 57719-G, ST754.p,
60-P, S4187-P; 58118-K of 2010, 129

I-K and 1292-K of 2011, decided

3 g

----- Plating an officer as "Oflicer on Special Duty" 138Dy iy tantamount to penaiizing him .
because the expression "OSD" is not known (o either te Civ

i Servants Act, 1973 or the Civil
. Scrvajn'ls Appointment, Promotion and Transter Rule;, 1977 --No officer can be posted as ' 1
L OSDE .
Gt . : ' o
Istacode at Serial No.23 ‘ref, : h
[

{
{b) (.';uustnullon ol Pakistun--- '
-/\'!l\ 3 & 190---Once o judicial order is passed, it hag
well

ies in terms of Arts. 5 and {

nding effect on the execulive as
as judicial [unctionar 90 of the Constitution.

\

———

R

() Civil Serviee

N
i
i

ot . . Ca . . . .

U servant issued notification in terms of order of the Supremie Court which
pur s. Constitutional comm;
ould not be penalized opy

Sez-If said Olficer was made OSD,

L was iny discharge of hi
A ‘lme;iil'ulion-——Such officer ¢

ST violation of Rule
C o L:uun::ry.

act on his .
tment us required under ATt190 of the :
the ground that he issued thé n

otificatio
that will not send a good mes

Sage 1o the

_ _ | ' y
() (A‘,upsliiulion of Pakistap---

Ba.
---- AL, 190, 189 & 184(3)---Civi) sci‘vice---l’osling and i cope--- .
Mansier angd posling was the domain of (he Cxecutive A ity,
I\gcpij)éjin view the peculiar |

Courg itsell, Supreme Court ns!br_/“-eposting of a civil servant through
Aloméy General for Pakistan to the competent authority, but it did not work---Supreme Court,
i Cirtunnslanccs, cxamined the administrative order iy execise of judicia) review and passed
urdery of lransfcr/rcposting and on compliance of suid oriders issued by the Supreme Cout.
t(')r1:p§:[;crlt civil servant issued the notification of tra had resulied in making
the siid civil servang (who issued the notification. who had sullered for obeying (e
fawhal order of (he Supreme Court---Supreme d that if such acts w
ﬂcc'mliuu,t‘.. that will have the oflici'als/a'.xlhorilies and will se
lh_cm,fthat il they reme Court, vithout sceking prior
uumpi;'lfcni Author or they shall be proceeded apai
© Such Situation will discourage upright, honest and committed officers
“tch Eircumstanccs. Supreme Court could not leave such ol
o deal withthem in 4 manner-they {ike---:
sucl éi;‘crclion had 1o be exercised Judicio

rster/reposting which
as OSD,

Cour osserve ere allowed 1o

nd message 1y
approval of the

serious impacts on
comply with orders of Sup
iy, they will be posted out

as well, t}iercforc, under
Ticers at the mercy of the Executive
xceutive had te exercise bowers under the Rules byt
usly---Maunner in which the civil, servant who issued

D




(._/L )

o VS CMR . ' : | " f ,
-~ i . A VI
: & [Supieme Court of Pakistan| - R o :

ESN
g

. Present ittikhar
1
Hussain, .

Muhﬁmngad Chaudhry, C‘J‘., Jaww:

S, Khhwaja and Khilji Ari
Sycd‘fMl-‘,l-lMO()l) AKHTAR NAQVI and others---Patitioners .

I o Lo
VL‘I’.\l'lS .

)
Bl

l~‘l\‘.l)I;’-Zl_‘_{,~\'l‘l()N OF PAKISTAN ang otl}‘ers---l_(cspondcnl:'.

L n'a::l’ilf’ulion l'clition.«:_ N;)s..ZB, 11 0f 2012, Crimigal Origiilz!l Petitions Nos.23, 24, 27 of 2012,
" C lh.u‘iu"mj Rights Case No.14427.p or 2012._C.M.AS. Nos.1539, 1557, 1581, 1611, 1792, 197-K.
| o BEKI232:K 02012 and Crigg; ' :

nal Miscellaneous Application No.587 o 2012, decided on 4th
October, 2012, 7 ' '

{Perition by Anita Turab for Protection of Civil Scrvants),

e N
(a) (T‘iv.-il Servants Aet (LXXT of 1973)---

L 0 ' : . X .
“eSs LS9 & 10---Civil Servants (Appointment, Promotion and Transfer) Rules, 1973,
R : A

I’rc:np lglc-« tan, Art.1 84(3)-~-C("ns(ilulin

nal petition under Art184(3) of the
t rights and service structure of civ

Constitution ol Pakis
for protection o
and transfer of civil Servants---Posting as Ofticer on Special Duty (OSD)---Political and
udmin;ii:.s}mtivc nfluence over civil servanls---Etchl---Supreme Court observed that civil servants
were iréquired 1o iinplemep!/carr)' aut lawful orders but th

follosy fthe high:

'Y were invariably hindered not w
rules and regulations. by the Ups on account of their administrative. or- political ¢,
: , Cinfluence: tha such actions on parl of high-ups resaited ir. arbitrar
; i

Y and trequent.transfers of (/
cvil §qlt\'amls {rom one place 10 another or at times-they weye posted as Om .
‘(C’Sl})i(n' without 'c'aring about their mcrit-cum-sen?or-'.ty,' they were not awarded due posting
over junior otficers or jun given assignments of high responsibility, because of
Which many civil servants ning independenly started looking for Yavours iy the
Lm!min;listmlion as well arena as a result whereof good governance badly .
:Qul"!un{"u‘gl: civil servants had 10 pe recognized vis-a-vis their taten 4
sponsibic for running the atlairs of the Government according to the
at Government officials were required 10 be promoted or transierred on
merit, and hat no onc’could be placed as Officer on Special Dty (OSD) as a punishment. )

i *‘M

Corny

Co |5l: iution

)

il Servants---Promotion, posting

ior officers were
instead of perfor
as in the political
that fundamental rights ol
r:i-n:\'ig;:ring that they wete re
(,.‘nnsiilulion and law; th

—————

%lion in Hajj arrangemel.lts in 2010: in the matter of PLI> 2011 SC 963 ref.

(f)) Constitution of Pakistan--- _

\m 184(3) & 218(3)---Constitutional petition under Af. 134(3) of the’ Constitution for 1.
pProwtion of rights and Service structure of civil servanis---IFajr clection, conducting of---

Gy <roment ollicers, role of--—Scope---Suprcme Court noted that for a fair election. the Election
overnment Oflicers/Oficials vih0se service was. fully protected

Cammission required such G
ight not succumb to ssure of high-ups.

s
that they 1n administrative or political prc

oL A

N o ,Mt' Wta Turab
' > "\ 4_ --'

>
. -
1 . Ao :

and Syed Mehmood Akhtar Naqvi, Letitioners (in person)

Rt el TY I S TV,
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: '\!m .cd/mnum dio’ wct\ml

i

Al Govcmmmt s:wants atc prolnbncd to0. exert 'poh'm al Admtmsh atw:. ov u:sy othcr
- pressures- upon: the: postmgltransfct authorities fm: st e.kmg posmgltransfcu or__theu

‘N-

fall. be: stnctly in publ\c mtcrcsl :mﬁ shaii not be
c thc Govcrnment servants:

\o.'

chcnce. and a[ ainst hc puhhc mtercst

PN .L' .

All conlract Govcmmcnt employces appomlcd agamst S])LC\hc posls can not be
ported agam t any other post.
\

“The normal tenure of postmg 51'1al] be lhrce

ars subjéct lo the condhmu thal tO\ ﬂw.
. officers/officials posted Y m‘lattractwe areas the-temure shal® be two years ad for the

havd aveas . he téaure. shall_be one’ ycat The. una\trachvr anc. 'n'ud aveas. w\ll by
- wotified by the Govermment: SR

Vihile mak\ng pc»shngsltransfcr from scttled areas’ o PATA md vwa-vetsa spcc1ﬁc
\pmoval ol Govamor NWFP needs to'be obmnec‘.

’thle m \kmb postmgsltrnnsfers of otﬁcerslofhcn\s up tJBS 17, from- stmed
areas to FATA and vice-versa-approval of the Chijel Scerctary MW P .neads to
~be obhm :d. Wlu,rcas. i case of posting/tr ms[er of officers.in BS- 13 and above,
fror settied areds to FATA aud viee versa, specmc approval of the Gu\'c: nanr
\4\\'1‘[’ sk '\llbe obt'nncu '

Al Oth e slo\.ﬁr,in\s sel'ccted. aghin'st :}'Limt-l.’FATx\' quoia in the Provincinl
Suevices should.compulsorily serve in, FATA for atleast eighteer ronths ia each

grade, This should start fronv-senior most séales/grades downwards in each
ucnlclgrudc of cacht cadl‘c.

Officers may bc posted on execuhveladmlmsttatwv posts, m tue D, om(,ta of thelr-
domicile: except District Coord\nahon Omccrs -9, C.0s) 3nd DPOY/S ‘perinjendent of

- Police (SP). Simildrly Deputy Stiperintendent of Police: (DSP) shall ot be posted atu.

place where' t\e Pollcc Slauon (Thaana) of his’ a“ea!remdr.m.ﬁ 18 ‘situalsd.

P
N ,\:'.

No posangltransfels ot‘ the oiﬁcer s/ofﬁr.lals off dclaﬂmem b'\S\S shal\ be made

Regammg thc postmg of husbandlwmfe both in. Provmcnai semces. efforts whete

* possible woild bc made’ to ‘post: -such’’ person 3 a{ one stahon Sllbjtct to Ihe pubhc
: mtmcst S

Aii t\ c po..tmg/tranz;femng authorities may facuuuu: the posting, h.\mtex ot thc
unmamcd fcmalc govcmment Scrvants atthe: .tatnon of the. vesidende ct thw pam\l'

- -,?..... e:‘nmunuh &nl\

'
1

\ Z\__'_,__._.»-w . ) A

- t:> he u..r_ ~.‘.c-.,_
‘Par- \M giding months ol March ind Uy for 505 pocimaliranster

Ld 1ul‘wnhes fou
vebusation ol baw deleled: vide, ettt Moz SORVL: @Mm\ AN, 1 ated 262000,
(‘(mscqut m\y :mk\\cmt\ev cormgttm& anger e NWYP Go«-mmw’ Tles E}f Busmnssd 1918‘::
‘ et ovemmcnl Rules ot Business: AOOl Pnsun,f" m\skr “Policy and otli bt rules ‘m‘ e ¥

‘tlirgcm -f‘ou:e allow:d ta mnk: postmgltransfer subject 10" u'usc\ vance of the- p hcy and 1u as

. +.dded \1de Utdu t,u'cular lcttcr No. SOR- VI(::&.AD)MIZDO] dated:21-09-2

.-
g




bmt.hm ﬁftccn days‘ Thc. opnnn o aﬁpcal fagainst:

sti g/ transfel m’de\s could be
exercised only in- thcfoﬁmvmg Sases:” 3 S C
N Prc-matlu: posmg/transfer or postmg transfcr in -wolamm 6f. the provxsxons
.o of tlus pohcy S
i)

Scnous and grave pcrsonal (humamtman) grounds

'1'0 5 Tcam! ine the postmgsluaum‘.ts in the D\.:tucl Govcrnmcm and to- removeé
ay invitantconfusions in this regard the:provision of: Rule:25 ‘of the North West. Frontier
'rovince District Govemment Rules:of Business 2001.tead -with schedule = JV thereof is’

cferved. As: per séhedulé-IV -the . postmg/tnnsfemng authonttcs fox the ofﬁc:\slofﬁcxals
thowp ugnmst tach are-ay urdcr -

\\..I\m‘ \ Ofﬁcers

) : \ Authouty : : : \ )
\ | 1Postmg -of . District - Coordm:mon Ofﬁcer and "tovmml Govcmmcnt
\ Execut.ve District Ofﬁccr \uabxstnct R .
| 2. \Postmn of Distri¢t Police Officer,- . \ Provmcm\ Govemment

3. Other Off‘pms n BPS 17 and above posted m th: T‘mvmcxal Govcmmcnl

Distriot, . : .
4 Olf\c':ml.\nlBPS'-IG and below”™ .- . Execulive Dlstl wit OfﬁCtl in
] - ) B . : consultauon v/ith D!sgrim
LT e Cocn dm'mon Otfncer

3.

As per Ruw 25(2) of the Rules mctmoncd abbvc lhe. D\Slnc.t (.omdm'\uon
Diepartment, rhﬂl consult the Govcmmc.nt if\t is proposec 1o:

a) Transfcr the, ho\det of.a; tcnure. post betorc thc compl-chun of h1s
C : tenure or extcnd the’ period ‘of his tenure. .

b) - chuuc an—ofﬁcct to. hold charg(. of moye than one pos\ to\ a: pcnod
cxccedxng two months.

4.

:f
N " h

.. are. mvanably mcnhcmed ‘in summancs suhrmtted to thc Copnpetent Authbrmes tor
Posungﬂ‘ ransier.: .

{tlmhanty Lauer N SOR-VI/E&AD/I-J/ZOOB dated 24 6-2003 )

Illl‘l.!“.‘ I@ I'.IIO.’I

A.ll c.ouczmcd 8TC. thucstcd tq ensure that»tcnures'oi the col'ncern( :d ofﬁce;slofﬁcmls

“Tam fur ‘ther mrcctcd \o mquest that- the. abeve uotcd pohcy may be skr ct]y obscwad
hmplcmentt.d Lo . .

\

l.ll'l.ll'lIl"l‘l.ll.C..!!'ll.k'llllC.Ill".ll.'lll

T has bccn dccxded by thr. Plovmctal Govcrmpcm that postm gltu mfr.x mdcrs of al\

the officers up to‘E S-19:except Heads of Amche.d Dl. artments irespective, of grades will be:
not\ﬁcd by-the: couccrncd 'd_xmmstratwe Dcpartmcnl Mith priora '\ppnoval

'1of the: Competent
Authority, obtamcd on’ithe - -Summary: The: Nonﬁcatmnsiordcrs should
..pe.mmen gwcn ‘below for gmdancc

BS-Z) and above wnd hlads of’ Attachcd

¥ ‘k“\"

o 1 1‘\

Pc 1ssucd as per. |

Al posmg/transier oxdcrs of -

cpartments (HAD) shall be:issued by-hc Estabhshm At Depattmentand the Administrative '
Dcmx‘tmmts shall se.nd approvcd Summanes 10 B&A Depmrtme.nl for nssuance of
I‘omcmcna. - S
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"1 Order or other prucu.(lnu.b with w'n 11\!1‘(. of Ltdr!n m M"lrr

\I\I'

weeding

7T BEFORETHE KUYHBER PAKIITUNKHWA SERVICE TRIBUNAL

[ Sery ice Ap[)c'll 1\(". 409/2019

Date of fnstitution ... . 01.04.2019
Date of Decision ... 07.08.2019

- { Muhammad Usman S/o Khan Gul District Tank presently
' SST/ADEQ (Sports), District Education Office, Tank.

Appcliiu nt

Yersus

. P
Governmen: of  Khyber Pakhtunkhwa, through  Sccretary
Eleimentary & Secondary Faveation Departiment, Peshawar.
Leputy Sceretary (Estab), Elementary & Secondary Eeucation
Department Khyber Pekhiunkinva, Peshawar, ;,
Director, Elcimentary & Secondary  liducation i’)cp:u'fmc:u
Khyber Pakhtunkhwa, Peshawar. '
Assistant Director, Elementary & Scuondal” Education -

Departinent Khyber Pakiituekhwa, Peshawar.

cemd S0 District Education Officer, (Maic) Tank.
- £ 0. Muhammad Faroog, SST, GUHS Umar Adda, Tehsil & District
| Tunk. ' . |
K L - | . Respondents
| ,
| , . .
Moo Mubammad Hinnid Mughal--e-aemcmmeeeeeeee Member(J)

: Miro Alunad Hassan cmmememmm e e Member(R)
JUDGMENT , -

- MUL (f-\MMAD HAMID MUGLHIAL. MEMBER: Appellant

ek |

' present. Learned counsel for the appellant present. Mr. Ziw Ullah |
|

|
I
|
keamed Deputy District \uomw for official xmpm wdents ,)le\t‘n\

Privaie respondent No.7 alongwiih is counsel presoent.

| . |
E : i'}[{l":ﬂ‘ !\'«‘I‘i‘\' (\1‘, ‘lu, ey e . . . - . N !
, e acis ol-ifie case are that Director ementary &

. : !



Js
‘{\L

CEScoondary - Education l')cp:u'lmcnl Khyvber Pakhtunbhwwa, Pestawar |

is,-,(vrcépmulcnl No.3) vide order ditedd 10.08.2018 transferred the ! V.

A R appdlam \iuh.mun.ul Usman (Sbl Cieneral) from GMS Kot Kat,
S 1)|\lIlLl Tank and po\tul lnm as ADO (\])mts) At the office \]

i 1.

'l S :' District Bducation Officer (Male) Tauk. On the very next month of
- issuanee ol above mentioned order dated 16.08.2018, the respondent

i '|
;" No.3 ulau,d the services of the appellant at the disposal of DEO

~inaaler. !an < Tor Turther adjustment at the vacant posl ol S\l wiile

e
| private respondent No.7 (SST) was appomtcd m his place as ,\DEO

F{Sports} vide order date

d 28.09.2018. Again on 06.[1.2018 the

~§":p;'c\'ious- wansfer  posting  order dated  28.09.2018  regarding

v
5 \

a ul,ustmcm of the appellant as SST was withdrawu, rcsuluu’uly the

3 ¥)osili0n of Lhe appcllant as ADEO (Spous) was restored. l"mally on

\
:

' l 14122018 thc abovc mentioncd order dated 0.6.ll,'-_’0h wa\%

\
e
l

\Lamd!ul and the order

,’5.
. “l o

CADEO (Sports) was restored. This led to the piesml scrvice deLI-

)
in respect of private rcspondcnl No.7 as '!
'!

4 f for restoration of transfer posting ol the appellant as ADEQO (Sporls)_ \

Tank. - ' |
. i

[1 30 Lew uccl counsel for the appeliant arwued that the impugned

iated 17.12. 7018 is the outcome of malahdu and a result of

—

Or\ § ‘ order d

N\ '
. O ‘ : .
' v .| political victimization and that the same was issued -to oblige the

3 l pohitical higyre.

4. As agannst that learmned DDA assisted by the tearned cuunsgl

no vested

dght to claim postvw of his choice; llnt {hc appn.lhml being wi ]
|

. e mm—

e e

|

| } for private respondent No.7 argued that the appellant has
-
1

3



! / '
uu.d o the puq\ ot M)ipf)‘\

\.nﬂumlml ps.rxm\ u»l hmm.ll h.\n(.l

ant led

Tank, \

that carlier the :\ppc\\

(Sports) by LS political chanels

as 1\\)1 O (Sports) District

e

1.
g
K

i1 \ 1w Wil

H g his position

Sivil suit e
8 :\ppum&ud us C\;\SSJN ofticial who i

&
b - b hat initially the appellant was

RIS
1 the busis ol 3" Division B.A Degree .md\

i
\ Lum‘. pmmmmn o

E ' o \ xhcrc"tl'lcr lhc uppt.ll A Division which \

ant suhnuuw A Degree of 2

mphml ol privatc ves

|18 mc.m\ tlmt on the co pondcm 1\07 mqum \

‘\l\.d 'u.'\mst the appellant. ‘ .\

Pore
Q} oo was also it

ats heard. Tiie poruse d. \

1 No.7 belong 10 )

Tl a0 Avgwe
Jivate respondent N0
' \

6. Both the appetiant and p
teaching cadre but were Dlessed with administrative cadie post om.\

Uatter the other

5 Hon'ble Peshawar High -Court Peshawar ¥ 1dL its \udutm.n
1 a_——,’—"_'.—-ﬂ—-"_“‘“—'“-—ma___‘—_‘__.———w——‘“—"“'-‘

| dated 18.11.2009 in Wit Petition Ne. 2937/2009 has gbseived it \\

T o 1
RINERBYS bdmuw lm \cac.hcxs 1o hold administraive posts beeause Q
getting beneﬂls;, but the students are suttering thus, thew !
3 e -—""-—'-—'-l-—“——-'—"' e S 3 f

.

|

shall go 0 , dicir mbpu.,lwc places

i

\.__" ____'_
N : P 'R, The above mcnuom.d judgicnt of Hor'ble Peshawal tigh
' \Courl Peshawar  was impium.uu,d fvide  Notification dated”’

P

t
3

Uagy e

g

0$.02.2019.
Ne:st
ats advanced bY the pacties and record
. N
icularly the posting wansfer ovders available on file, 1t :\ppcarce}. '

<o L 90 From the argume

j ‘~ pdll
E « 1
\ e U that the Divector Plementary & Secondary Lduc'mnn coneet ned \1‘

; S -
5 e , |
1 Cor no cupability 10 fnce political pressure and that his actans, as mz.u:lc
: D . . . . . . R N ST
‘ i impugned in the plcadings ol the partics, fall within the ambnt o
-L:— :--MMMH.,”I’-—»W--
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3 use o aulhont) . 1 -
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10 The parties (SSTs) could not demonstrate any exigency dueto

LW hich they were adjusted against the administrative cadre post.
Eoy
! : '

111, 'In the light of above, the respondent department is directed W

!
.
H .
) \

o al‘ ’poim suitable officer belonging to administrative cadre as A'DEO

- . G-bmtﬂ) District T 1nk The posting orders of both the qprellanl and |
: - ) X

'“nmu ne”»non(knt No.7 against the administrative cadre post ol

i
\ i\ ADLO (spor ts) Tank shall be weated as cancelled. The respondent \
. , | |
: ¢ {
\ depmlnu,m 1S also directed to fonhwith recall, all the wanster ovders ‘i
C J 1 ol tic teachers a"'lmsl the administrative post. The present service \ ':
: e P T———— 1 ""—"-'Mﬂ: Sa S —— t 4

IR it S

. i sGihiniig ’
l o.p'pn,al is disposed o in the above terns. Partics are left o bear their |
ol 1

|
|
|
| awn costs. File be consigned to the record room. : . \ (
i
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e ‘Q\/ ey LT
Ahmad [assan)

(Mummnwl Hamid Mughal) | ‘ :
Membel  ~ooqiag Member :
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l‘! b ‘“\ ‘_[HL_I\ ll\.lll _&L\Ml]l'lhl WA SERVICE IR LAY
Nervice Appeal Mo, .N'~ gty
g i
Date ot lnstituhnn U LS UL b B
Pate of Dvvisien e oe

Athts Nhan son of Hoabeb Khan Resudent of Pl st PR

Drora Lol Khae

Appetant

. Yermus

1 Gaevemmenl ol Kinlwr Palhiunkivg,  threngh Srwvl.zr_\_;‘
Ainmestraten and Coondination (UA FAY Pestanar
> ihe Director Udueation (FATAY Peshawar
3 The Dircctr Flemeatan & Secomilay  bduvation, Kbyt
l Pakhtunhbsn Peshawae, _
4. Naseeb Khat ADEQ, Udieation 0Tice Suls Phivision Darazioda
RN T |

Respandents

Mr. Mubammud Hamid Mughal

Mr. Nussain Shuh Membertty

JUDGMI \I
MUTEANIN. \I) “\\{u) \[U\l“ ALOCMEMBE R Appeilant

Pwith counsel present. M. Zia Ullah feamed Deputy st

!
| :\llomcv tor wilicial tespondents present. s ane rvanmlrm N A
1

[
| present.

‘

2 The .xppcliam has filed the presemt service appeal gpainst the

-

vy
P!

P pespondent Nodbwas transfened from Kohi' ahura Sub P ision

I

—~——

G R ‘Ll).mu.imla District LR and posted ugainst the ADEO pant i

cngreme v m—

Mewberth 70

l
]

§

]'I-iurdcr dated 1OO92018 whereby Mro Nasech Khann S8 u‘m.nw}

I
1

s ¥
_l‘,.w":, -
[N T
.-'\".




A ——————

D | the

Fducation 0“'“ Sub Division | Darizinda on nOPS Basis. |

X} Lcume : el f
i counsel for e appellamt manls assailed  the

impygne |
rugned order o0 the ground thuw being senior mast, the ippellan !

e entiled e be transferred and pevted as ADEO instead of the

“Pevale mespandentNe 4 |

and as such the respondents have violuted

| ‘ the eriteria by 1sshing the ympugned arder,

As against that Yearned Deputy District Attoimey assisted by |

povate respo \ ofe i
| pondent Nod defended the impugned order. Leamned

'3 ‘ - \n Deputy Disirict Altomey argued that posting at @ cenain LS ot l i
; \"h" ""5““’ nght of & civil servant and the mnpugmd order is legatly = i"
. I : |

: : enmrect, within the four comers af law and does not call for any’ i
; | ‘ L

‘ ' ‘Intcﬂ'crcn'cc: that it is the mandate of the respondent deparunent o I,

; Epost any civil servant on the rost, that the past of \‘.m.ml Suh
k . ' . bi\isiundl Lducation Olficers are w be filled by inivial recriiument ll! .
1 . | hct}cc the appellant is oot [it 1o be npmi;\\cd m; the said post | H. [
" 3. Arpuments heard. File perused. . , .ii

' ! 6. Roth the appellant and private respondent betong 1o lcachm;.\ ,

. Cyd I
;]."‘ / o "Ei ‘ |

AT : 1cndrc and the Hon'ble Peshawar High Count Peshawar vide s |
- N Pt ! l
O Cod | Judgment dated 18112009 in Writ Petition No. 29372000 hys |
. . , B
C b observed that it is not belitting for 1eachers 10 hold admmistrative
AT 0D .
1 D — i . .
‘ o | posts becanse they are getting hbenefits, but the students ar suffening
i ¢ peting £
v thus, they shall go o their respective places. The ufnrcmcmimmd‘
T . - . I
.0 Hudameot of Howble  Peshawar  Hligh Count Peshawar  was |

IR :mplcmcnud vide Notitication dated 08022019, |
.t ‘ I

. . 1
| 7. Leamed DDA could not demonsimte any exigency due o

Scanned with CamScanner ;
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W ’ Privg Tespondeny Nod \sas deus‘cd asnn< . ,
.nfmmislr.m\'jc tiadre pogg. ' E

\
1

e Appeal bearing \.\.um N

’

dgmen darey S

X In the ulmnul Nilure 's«:

-t
e
Chiled by “uiwnmad l;sm.m deaided  vigy

H7.08.2010, 4 pnmlng nrdcn of the civi) e

vants of tege hing cadre ! //
Y TUNKSL e

mdnist sy ADLO (Spansy. lank were

Condre pevy nf
SL o Ustaek

. : | dilt‘(fCtl o

douwp by thys Tribwina) il the respondent (Jon :

WP s,

‘ PP ‘ml.lhlc olhicer hluntmg O admimearatin e calie
I s AN U(‘\pnn\l Districy lnnk
S LB P the light of ghvve

the Impugnes POSHRAE transter oeder :
foel dated 1000 2048 iy g asule and the respondens department s !

directed 0 13 up the, vacant M)EU POst 1o the Lducation Oftice
S . Sub Divisian DJﬁv.inda by IPpoining a suitable officer belonsimg ‘
E' E 3 .fAm admintimtive cadre, The Present sem we appeal s dlv,p«--.c'.i wlan E
o ; ’;:7‘ T ; the above nated terms. Panties are lefy m'f\;ar their own oty Pty

e consigned to the record room

Q}n\' K/(

(Hussuin Shuh)

.

(Muhammad flamid Mughal)

Member Member o ;

: i N S sl
L ANNOUNCED  Porecs 26§D, ,
T u)‘.m:{‘)zﬁ‘_g Nunber s [_J&@ —_—
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RE: VK YBER PAKITTUNKIWA'S OAJ;
i st LU RESYAWAR S
'; Service Appent No, 95072022 :
BEFORL- MRS, ROZINA REHMAN .. MEMUER()
; MISS FAREEHA PAUL .. MEMBER (F)

Holeensa Bibi (BPS-19) District Education Officer (Female) Chitral
‘Lower, Fehsil and District Chitent Lower, oo (Appellant)

’ Versus
1. Government of Khyber Pakhtunkhwa through Chiel Seeretary Civil
Seerctariat, Peshawar,
t
! .
b ‘;(l"hc Seerviany - Government of Khyber Pakbtnnkhwa Elementary
andd Secondary Edueation Department at Civil Secretarint, Peshawur.

.;’l’he Direetor, Flemenlary &  Secondary Education, Khyber

3

- Pakbrunhliwa, PEeshawnr e seersesieisniineiens vererer (Respondents)
Mr Sher Thnder Khan, A
Advocate For uppetlant

Mr. Naseetwi Din Shah, e For respondents

.,-_;‘)Sazi,\'l:lnl Advocate General

3 o

, 1 ate of Ingtitution....o.... . ... o 230062022
Date ol learing..oeennns BUUURTR R B A { M
Irie of Decision. ..o 23122022

JUDGEMENT

FAREFILA PAUL, MEMBER (E): The service appeal in hand has

iheen instituled under Seetion 4 of the Khyber Pakhtunkhwa Service Tribunal

Ack, 1974 apaimdt the order dated 17.00.2022 whereby the appellant was

“translerred hory Drsiet Education Otleer (Femate) Ulebal Tower aind ber

seevices were phiccd at the disposal of Directorate o Flementary &

—
yamiaadd

|
!
|
|

Sceondary Fducation, Khyber Pakhtunkhwa, 1 s been praved that on’

acceplinee of e appeal, the impugned order o the extent of the appellin
)

AT FESTED /N ’
| S

ti.em

_CS CamScanner
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N

f ml;.hl be st aside and shc might bc aliowed 1o wmplele her tehwre
.murdtm, W usnm,fl ransier Polu,y, 2009 :
17; Hrief Tacts of the caéc'.u.givcn i he memorandum of appeal; are that - %

2.
]
R
. . enar wis
the appdhuu whide pcrlm ming her duties in the w.xpom\em depariment.

) po’.;»led as District Nucauon ‘Officer (Fema!c) Chitrs! Lower in pursuance of ) ;
? fNouhcanon dated 08/J022 After assumption of charge, the same
‘ | - L i)c;;nng/lmnsic\ notification was held in abeyance vide, office order dated
; 22.02.2022 and v.ubs;quemly restored on 05 04‘2022. After performing her |
‘ ' dul) for 4 mon;hs. the appellant was again n-ansferred vide °'4°' d

ated

placed at the disposal of Directorate 0f

& Sccondafy' Education, Khyber Pakhiunkhwa. Feeling - : ;

117 00. 2022 .md her services were

Elgngenlmy

peal belore the appellate authority

Lo .mgru:vul she submitted dcparuncmal ap

. ‘0}, ,0 06. 2022, which was turned down on 2L 06 2022; hence the present ;
" 3
o 'appull I - |
g R o . 5
I3 Respondents  were “put on notice who submitted  written
Y Co ‘
Lo |
' : fcphes icomments on the appeal. We have heard the leamed counsel for the ‘
{ . .
P ) - . o
d Assistanl 'Advocate General tor the '_

pellam as well as the Icarne
|'

-_espuiulems and pclused lhe case hle with conncucd documents in detad

.

44 Learned conusel for the appellant after presenting. the case in detail

- e m—

ﬁ
. : - i o
cc;nlund;d that the uppetlant throughout her career performed her duties
' : i H‘ estivi Bor Ties ' . e . . ) X o :
3 N } “ingwlf\ ,‘ torly, cllnucmly and to the satisfaction of her superiors, specially . .
N [ b . K
' “her . . :
: ’ 'u, gtf.nLuL ol service ‘on the subject post was excrplary and outslandlng f
o C
I i I .
hulhe;mun her excellent services as DEO (Femnale) Chirval Lower had been -
. ’ A rp i
'l X [ QTED w . :
: | Y | 4 :
CamScanner -
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A ‘
i ;'
v 1 .
‘ ! l ey !
i ! [ 1 :
i i IR
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e b o ol et embe e e & s

'f‘h\

¢ mu.d by hugh ups.of lhe deparlmem He further contended thal

:i i !n‘ -

t.ﬂ\'l jgpw

lh% *““P“b“ul lf«mslu‘ urder was in; vnolauon of ‘Pasting/ rmnsfer Policy of

1

§ Prov )
Ahe Pm\uu.ul Government as the appellant was transterred three times

:

‘..thhm a short span of 04 monlhs without observing the policy on the

'i:.,

B @ Learned Assistant Advocate General, while rebuttin

/ Icamcd \.mll\\u\ for the appellant, conten

[P S

|1'

" subject. He argued lhat the lmpugned order was against the pnnciple of

wedlock policy as husband of the appellant was serving in District Health

Office, Chuwal-Lower. He requested that the appeal might be accepted 05

prayed for.
g the arguments of

ded that the appellant was adjusted

.\L.unxl u“ post of DEO(F) Uuual l.ower lor l!\c purpose of smooth

s of the: said district till the arrival of the

functioning of ofticial busmes

1t from the management cadr:. Jor posting agamst the sad post, -

| thc appellant was basically working against the post of Principal in BPS-19,
;:J { reaching cadre, and was liable to serve in the said capacity for which she had
5 been rccruilcd.. He further contended ;litnt the Rnsl af the Distnict Education
e _ Officer was pely i Management Cadre post while the appellant belonged

i - :
g Teaching Cadre and she had been treated as per Taw and rules vide

notification d:néd 17.06.2022. He further comended that the post ot the

: -.lppt'”.ml wils pmvmual cadre post and as per Section 10 of € ivil Servants

\u 1973, she was liable to serve anywhere in the province in emgwcu.s uf

serviee, He requested that the appeal might be disimissed with cost

T ‘6'.. Arguments and record preseated before us indicates that the appellant

I» a BPS- R . . .
: BPS-19 ofticer in the teaching cadre of Elementary & Sccondary

,
'
i

CUTESTED ,

%1 CamScan
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“appellant .at the disposal of Dircctorate of Elementary and Secondary

i* Education.

[_dm..mon I)Lpaumcnl She was sem .
n 3
g “as Principal, Govemment Girls

Bro/e Untml Lower from whe,

Educanon Om

Hth Schoul
e she way posied as Disiet

ce; F
( ‘) Chltrai Lower, when that position becarne vacant, asa

stop ga 1
p gap amngemeul The position of DEO (F) is a management cadre post

rand being .
& an employce of Teaching Cadre, the appellant’ should not hdvc

.been appointe
PPOInted against thay Post. It is hmportant 1o note here that the official

Fes Ondcﬁls : N direc S
i P ’ had bt—".ll.dlrcclcd thraugh various judgments not to intermingle

the "'osts W cnde vy . : )
d P AW wo cadres and post officials from one cadre to the other. The

r05p0ndcnts hm\cve failed to comply with those dnrec.m)ns which is a

Somy stale of affairs. It has been noted that the responsible ofticers -

i themselves dety the rules and policy of the Govermnment. In the case in
A e e e et . '
77 hand, the administrative department, afler posting a teaching cadre employec

~gragainst the management cadre post, realized that they have violated the

i
'

For what has been discussed above. we dismiss the appeal in hand.

HParties are le!t to bear their own costs. Consign,

/’a OHOIK ..'d in apen court in Peshawar and viven under our vhancdy

and Jea/ o/ the 7ubunal this 23" day of Deceiber. t20" >

=)

I
Izl-,HHAUL) (ert,f, O (ROZIN hHMAV
, )
Member (F) % ©'re-copy, Mofuber\(J)




Mr. Noor Hassan, (TC BS-19), District Educatron Officer Mohmand under transfer

‘Service Appeal No. 7259/2021

Date of Institution ... 20.08.2021
bate of Decision ... 26.01.’2022

. to Drrecto,rate of E&SE, Peshawar for further posting. (Appeliant)
; | - .~ VERSUS
55 3 B ‘
oo ’ P
The Chnef Secretnry Government of Khyber Pakhtunkhwa, Peshawar and three
& , others (Respondents)
=
)
" Noor Muhammad Khattak, :
4 Advocate For Appeliant
Noor'Zér'raan Khattak, ' T

Dis tnct Attorney

.
:\J AHMAD SULTAN TAREEN
ATIQ UR-REHMAN WAZIR MEMBER (EXECUTIVE)

- For official respondents No. 1 to 3 4

For private respondent No. 4 .

. CHAIRMAN

)

b JUDGMENT ‘
iii ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the case are
g : -

o ' .
K

~t:hat the appellant, whlie serving as Teacher in Education Department was -

itransferred and posted as District Education Officer (DEO) Dnstnct Mohmand vide

order dated 22-09-2020. The appellant accordingly assumed the charge and

'stafrted performing his"duty, but in the meanwhile, the appellant ‘was again

-tradsferred and his services were placed at the disposal of Directorate of

L JJ ;LA

*;k.v

vt

educatron for further postmg and respondent No. 4 was posted as DEQ Mohmand

. vnde order dated 29- 06-2021 Feelmr aggrieved, the appellant fi !ed departmentai

f appeal which was not responded within tne stipula;ed timeframe, hence the

"‘f\vw‘:

mstant service appeal with prayers that the impugned order dated 29-06-2021

Pl
P ..



: may be set aside and the’ appellant rnay ot be" transferred from the post of DEO.
; DlStl’ICt Mohmand

02 Learned counsel for the appellant has contended that the lmpugned

.transfer order is agalnst law,

facts and norms of natural justice hence not tenable

';'vand liable to be set aside; that the appellant has not been treated in accordance

|

w:th law, as such' the respondents violated Article-4 and 25 of the Constitution'

: that the lmpugned order has been passed in arbitrary and malaﬁde manner,

: whereas the authority was bound to apply its 1ud:cnal mind and the powers in this
regard should not be exerclsed in an arbitrary manner. Reliance is placed on 2014

PLC (CS) 999 that the impugned order is politicaily motivated and was made on

, the recommendations of MNA of the constituency in violation of clause 2 of'
- i :‘.:

ansfer pollcy, that whenever there were statutory pTovusuons or rules or

regulatlons whlch governed the ‘matter of posting/transfer of employees the
i x ;~

: same must be followed, honestly an scrupulously. Rellance was placed on PLD

2013 SC 195; that the impugned transfer order is pre-mature and in violation of

:"clause 4 of postmg/transfer pollcy, whereas the appellant was required to.

. l Cj ' . complete his- normal tenure against the post of EDO Education, but the appellant

_was not allowed to complete his tenure, which shows malafide on part of the

_.__,___-.._
ST L
.
N
o

respondents that the appeilant Is on the verge of retirement and as per rule, he

(

was required to complete his tenure until his retirement; that transfer/posting
shall be made in accordance with provxsuons of transfer/posting policy in the best
mterest of public service, whereas the impugned transfer order was' not made in
- the public interest, rather it was made on whim and wish of the respondents and
, the respondents cannot justify their illegal, unlawful an motivated orders passed
at the behest of lnﬂuentlal persons and the apex courts has mvanably viewed

- 1:;1 . ;mth disfavor the postings and transfer of public servants every few months,

Rellance was placed on 2014 PLC (CS) 1045; that the appellant was transferred

L o ;.;ws':lun a period of seven ‘months, if there was an
IR S g abs

y cOmpIalnt against the appellant,
Franbomens r . E



’
pre- mature transfers would not serve the purpose Relrance was placed on 2015
PLC (CS) 1035,

03, Learned District. Attorney for official respondents has contended that the

appellant belong to teaching cadre and was - posted against management cadre
.post as stop gap arrangement that the appellant was transferred from the post
of DEO through proper procedure without any palitical mterventron that in light
of recommendatrons of placement committee issued vide order dated 25-10- 2013

the department placed three candidates through summery to chief minister ang in

term of Rule-17(1) and (2) read with schedule-II1 of the Rule of Busmess chief

mmnster is t OMmpetent authonty for postnng/transfer of officers in BPS-18 and

e that departmental appeal of the appellant was processed and opportunity

\j! of personal hearing was afforded to ‘the appeliant, ‘wherein he himself had :

wuthdrawn his appeal and has requested for adjustment elsewhere; that the

tmpugned order has been.issued in the interest of public servrce and respondent

No 4 has been adjusted due to his competency; that the appellant is in BPS-18 : -

whereas the respondent No 4 is in BPS-19 and the post of DEO s in BPS-19, : £

hence the respondent No 4 was rightly posted against the post of DEO that as L)

{1
per sectaon 10 of Civil Servant Act, 1973, the appellant is liable to serve anywhere ?;
t

{i
in the provunce that the. appellant Is not an aggrieved person, hence the instan

E
' appeal mav be dismissed. ' €Y K
i . (N » ’

04. Learned counsel for private respondent No. 4 hag contended that nelther ?

the tmpugned transfer order is politically motivated nor the said MNA has ever
: 'nssued a letter in thrs regard for such transfer that the MNA concerned has

recorded his statement on affidavit that neither he has written down any letter

TED nor has ever sngned the same, but the appellant has misused his letter head in an

/
/allegal Mmanner just to mislead the august tribunal; that the appellant in his
e (

‘{'";,,, Y é‘bartmental appeal has never mentioned a sip

AN sV e n g

gle viord about the transfer as

.
LI
'




polltlcaliy motivated, but have mentroned the same in servrce appeal which

means that the letter so annexed is false and fabricated one; that ordinarily

" ntransfer and posting could not be claimed as a matter of nght and only
government could determme as to which officer was suitable for whrch place.

,Relrance was placed on 2013 PLC (CS) 864 and 1991 PLC (CS) 374; that as per

sect:on 10 of Civil Servant Act, 1973, the appellant was ‘bound to serve anywhere

wrthm province as per discretion of the employer. Reliance was placed on 2016
PLC (CS) 920; that civil servant could not clarm posting at a partrcular statron or

!at the place of hrs choice. Relrance was placed on 2004 PLC (Cs) 705

' %05. We have heard Iearned counsel for the parties and have perused the

 record,
[N .

During the course of arguments, the learned Dlstrrct Attorney was asked

whether the appeliant as well as private respondent No. 4 belong to the teachlng

; cadre or not, but he frankly conceded that both of them belong to teaching cadre,

:but the lmpugned transfer order Was a stopgap arrangement. Attention of the

_,‘iearned District Attorney  was invited to the judgment dated 18-11-2009 of J

4 Peshawar High Court passed in Writ Petition No 2937/2009 which has held that

d ‘rtf is not befttrng for teachers to hold administrative posts because they are

1gettmg benefits, but students are suffering; thus they shall go to their respective

places In view of the situation, respondents No. 2 and 3 were put on notice to

‘show cause as to why they have made the posting of oft‘cers from the teaching
5

cadre against the post of management cadre, farlrng which why a formal

compia:nt should not be sent to honorable Hrgh Court for mrtiatton of contempt of

court proceedings agamst the concerned authorities in accordance w:th law. In

' : response respondents No. 2 and 3 submitted
-~ ; P
‘-4:'Z & .’l )! < ‘r‘ K}

their written stance that due to
: /. shortage of offcers of management cadre,

the teaching cadre staff is posted

....... —l / ,agamst management: cadre purely as a stopgap arrangement, ae soon as the
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i Pl
deﬁcuency is met out, the management cadre posts will be filled in by the officers

of ma nagement cadre. Reply to thls effect was considered satisfactory. ;

- , i
A 07,0 Record' reveals that the appellant as well as respondent No. 4 belong to :
S AN

teachmg cadre The appellant is in BPS-18, whereas the. respondent No. 4 is in
e

BPS~19 We have observed that posting of the appellant against the post of DEO

was made as a stopgap arrangement:and the appellant being a teachmg cadre

AU I .

staff c'annot claim his transfer against a management cadre post as a matter of

te 3

right. cpn the other hand transfer of respondent No. 4 against the post of DEQ

was r'n;aQe after approval of the competent‘ai.lthorlty and the transfer order did e

S : A
" not suffer from any infirmities nor had been passed in flagrant violation of any

principle and same could not be struck down. o

08. | ~Departmental appeal of -the appellant was processed by the respondents

‘and the appellant was afforded appropriate opportunity of personal hearing. ‘

‘ Durlng personal hearing, the appellant had wuthdrawn his appeal and requested

| for hlésl;ad_justment against vacant post at Becket Ganj No. 2 Mardan or Shahbaz
Ga:rh:l l\aardan. The appellant also repeated the same stance before the Tribunal.
We i;’lfi:we noticed 'that the appellant was transferred but was left y&ithoet any
posti‘fn;g,.:'spch matter would need consideration being a matter involv‘lng'

‘ fundamental principles, hence the reSpondents are directed to post him in his '

home district, partlcularly keeping in view his health COI’\dltIOI"I

; Il

09l - The instant appeal is disposed of on the above terms. Parties are left to

~ 'bea:r ‘their own costs. File be consigned to record room.

ANNOUNCED
26.01.2022
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