" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 836/2022

BIFORE: MRS RASHIDA BANO ... MEMBER ¢)
MISS FAREEHA PAUL es MEMBER (E)

Israr ITussain son of Rahdat I'lussain Fx-Constable (Bugler) No. 2 R/O Topi
‘Moh:Matona Tehsil Topi, District Swabi. ... (Appellant)

Versus

1. T'he Provincial Police Officer Khyber Pakhtunkhwa, Peshawar.

2. The Additional Inspector General of Police (Hqrs) Khyber Pakhtunkhwa
Peshawar.\

3. The Deputy Inspector General of I’ollce ‘I'raining Directorate, Khybur
Pakhtunkhwa CPO Peshawar. :

4. The Dircector Police Training School Schno Mansehra.....;.... (ReSpondents)

Mr. Sardar 1Tussain

Advocate .. For appellani
Mr. Asif Masood Ali Shah, " For i‘e_Sbondcnts
Deputy District Attorney B S
Date of Institution...........oooeone. 13.05.2022 -
Date of Hearing................ooen. 10.08.2023
Date of Decision.....o.ooovvenieennn.. 10.08.2023 -
JUDGEMENT

FAREEHA A'IA’AUL, MEMBER (E): The service appeal m hand has
been instituted under Section 4 of the Khyber Pakhtunkhwa Sér\(iqg"lﬁ‘ribllnal
Act, 1974 Against the order dated 15.09.2020 wheréby the .appe'llant was -
dismissed from scrvice by respondent No. 4, Director ,Pdlv_ice Training
School, Manchra. It has been prayed that on acceptance of'thvc; i'r;stant appeal,
the impugned order dated 15.09.2020 might be set asidé and': the appellant
might be reinstated. in scrvice with all back beneﬁts alongwith any other

remedy which the Tribunal deemed appropriate.
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2. Brief facts of th(‘; casc, as given in the .memorandum of épbeal, are that
the appellant was absent for 14 days from duty, wherein he fcfnaincd sick
duc t(& Covid 19 symptoms and was quarantined for 14 dayé. Siék leave was
recommended by the Medical Officer of Catcgorly ‘C Hospitai 'qup,i District
Swab_i. Vide OB No. 37 dated 15.09.2020, the appellant wé’s diémiss:ed from
service under thé Police Rules 1975 by the féspondcnt No. 4. Ieeling
aggricved, he filed dcpartmental appeal on 20.09.2020 to the respondent No.
3 which was rejected on 05.11.2020. The appéll‘ar‘lt then filed Revision

Petition which was rejected on 14.04.2022; hence the instant service appeal.

3. Respondents were put on notice who submitted written replies/
comments on the appeal. We heard the learned counsel for the appellant as
well as the learned Deputy District Attorney for the respondents and perused

the case file with connected documents in detail.

4. [.carncd counscl for the appellant, after presenting thé CdSC in detail,
argucd that no proper cnquiry was conducted anci proper .;;;f{)ccdua'e, as
required under the rulcs; was not adopte-d.ﬂ. He further -a.'r.g-ll..'u-:-d.that the
appcllanf was not provided fair opportunity for defending h'irﬁ$elf and was
condemned unheard. He further argucd lhat-aBsehce of the éppel_l;int Was not
willful but he was sick duc to covid 19 and remained ih“ﬁ}uéfahtin)c for 14
days in Catcgory C llospital Topi District Swabi. He rques’ied that the
appeal might be accepted as prayed. |

5. Learned Deputy District Attorney, whijé rcbmting the éfgumcnts of
learned couﬁscl for the appellant, argued that the .appellant‘ sentd medical

chit through fax whercin he intimated that he was sick and remained in
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Aquara.mlinc for 14 days for COVID treatment. To probe into the matter,
disciplinary p.rolcécdings wc‘re initiated againsi th¢ appellant in aécordance‘
with law and rules. DSP Admn, PTS 'Maschra,-Sami-na Zafar, was appointed
as Linquiry Officer who conducted the enquiry. When that medical chit was
sent to Medical Superintendent of the said hosp:ital_ it was fdﬁhd lbogus. The
appellant was a habitual absentee being found absent for 757"-.d‘é‘1ys. ITe was
served with final show causc 110‘;'icc and was heard in ordérly room on
15.09.2020 ‘whero he failed to advance plausible reasons'i.n his defence.
According o the learned DDA, after {ulfillment of’ all codal formalities, the
lappc!l'cml was dismissed from service.  He requested that the éppéal might

be dismissed. '

0. Arguments and record presented before us transpire 1ﬁét the appellant,
while serving as Constable in Police Training School Mansehra, absented
h_imscl:if from lawful duty and was rcsultantly disr-nissed-' from service.
According to the learned counsel for the appellant, he got siék lﬁ"()m Covid-
19 and was quarantined for fourtecen days vide a prescription dated
30.06.2020 of Category “C” Hospital, Topi District Swabi, atiacllcd with thc
appcal. When asked whether any application for leave on rﬁedical grounds
was forwarded by him to his high ups, h,e\sirlnpiy referred to the medical
prescription and admitted that n»o application wés forwarded byhim to his
reporting oflicer. | ]_()V-VC'VCI', from the order dated 05:1 1.202'0,-lli't éppcars that
during his abscn(:'c, the appcliant, on 13.07.2020, sent _t.hat medical
prescription through fax to his place of duty. Iroin the record provided byl
fhc respondents, it was found that the appellant absented himself ,ﬂl*om duty

on 22.06.2020 to 21.07.2020 and then from 04.08.2020 to 10.-09.2020, thus




making a total abscnce of 67 days. His previous record attached with the
reply indicates that from 2012 to 2019, he rerﬁained absent for 728 days at
different times and ‘it was trcated as without pay. His record is tainted with
other punishments also including minor punishments of quarter guard,
warning, cxtra drill, stoppage of increment and major p'ur_ﬁshmcnt of
dismissal [rom service in 2019 also, which was later on treatéd as without

pay after his reinstatement.

7. In the instant case, cven if we assume for a moment the_lt he was sick
with Covid-19 and remained absent in the months of June and July 2020, the
question 1s where was he from 04.08.2020 to 10.09.20207 thn‘ confronted
with this question, the appellant as well as his learned counsel could not
respond. T.earned cpunsci instcad, admitted the absence of 'i‘hc appellant
without any intimation to his high ups. Record presented before us indicates
that no charge sheet and statement of allegaﬁons was iésued, neither any
formal Inquiry was conducted by the dcpartmém. An inqliiry r@ort anncxcd
by the respondents indicates that it was C(‘)nducted. by a Deputy
Supcrintendent of Police (Admn) Police Training School, Mar'ls"lchra on the
orders of some higher level officer on the mcdi;:al chit sﬁbmittcd by the
appellant, which cannot be termed as a R)rlﬁal inquiry under the rules.

8. From the aonc discussion, it is evident that the pfocédure_Was not
followed and no opportunity was given to the appellant to preseﬁt and defend
his case by conducting an inquiry under the Police Rules 1975. Tt is,

theretore, felt that before awarding major punishment, the procedure could

7
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have been adopted and the appellant could have been provided an

opportunity of fair trial.

9. The appeal in hand is, therefore, partially allowed ané the appellant is |
reinstated in scrvicc_for the purpose of a proper inqui_ry under{thie. f'l;llCS. The
respondents arce directed to complete the procedurc‘.v.vithin sixty .d'ays" of the
receipt of this judgment. Back. benefits are subject to thé oulcomc of the

inquiry. Costs shall follow the cvent. Consign.

10.  Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal on this 1 0" day of August, 2023. -'

Ay

EHA l_’m | (RASHIDA BANO)

(FAl 4 » :
Member (1) o Member-(I)

foazle Subhan, P.S*




SA 836/2022

10" Aug. 2023 01. Mr. Sardar Hussain, Advocate for the‘app'el'l'anf present.
Mr. Asif Masood Ali Shah, Deputy District Attorney for the

respondents present. Arguments heard and record perused. .

02.  Vide our detailed judgment cénsisting of 05 pag‘es;l the
appczil in hand 1s p;(n'tially allowed and the appc]laﬁt i.é'_r(;inslatcd
in service for the purpose of a préper inquiry under »the-'_i‘ule_'s. ‘The
respondents arc directed to complet7c the procédure: Withih Sixty
days of the receipt of this judgment. Back benefits ar‘e' subject to-
the outcome of the inquiry. Costs 'shail 'f;')‘ll()’W ‘the ._cvcnt.

Consign.

03.  Pronounced in open court in Peshawar and. given under

our hands and seal of the Tribunal on this 10" day of August,

2023.
(FAREEY i)  (RASHIDA BANO)

Member (15) -  Member (J)

*uazle Subhan, P.8%
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