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Mr. Basser Ahmed Shah, Advocate for the appellant present. ..

Mr. Fazal Shah Mohmand, Additional Advocate AGeneral alongwith_

 Mr. Muhammad Zahid Khan, SDEO for the résp_ondents'presérit.

01 .06.2023 beforg D.B. Parcha Peshi given to the parties. ‘

| Wéﬁhﬁmr

F*Mutazem Shah *

Former made a request. for adjoummeht in order to further

prepare the brief. Adjourned. To come up for arguments on .on

Q“

(Kalifn Arshad Kﬁah)

. (Muhammad Akbar Khan) |
Member (E) -+ Chairman
'§ C I June, 2023 - 1. . Mr. Mir Zaman Safi, Advocate present and submitted Wakalat.
KF‘&TEQ@j ~ Nama in favor of appellant. Mr. Fazal Shah Mohmand, Additional

Advocate General alongwith Mr. Hussain Ali, ADEQ for respondenté_
present.
2. Being not prepared, learned counsel fo_f appellént requested |

for adjournment. Adjourned. To come up for arguments on

|

(Salah-Ud-Din) ~ (Kalim Arshad Khan)
Member (J) | Chairman

13.09.2023 before D.B. P.P given to the parties.



4™ Nov. 2022 Lawyers are on strike today.

To come up for arguments on 03.01.2023 before the
D.B. Office is directed to notify the next date on the

notice board as well as the website of the Tribunal.

-

(Fareeha Paul) (Kalini Arshad Khan)
Member(E) . Chairman
03.01.2023 - Clerk of learned counsel for the appellant present. Mr. Naseer-

ud-Din Shah, Assistant Advocate General for the respondents present.
Clerk of learned counsel for the appellant requested for

adjournment on the ground that learned counsel for the appellant is.

@
‘% ,%\Q? busy in the august Peshawar High Court, Peshawar. Adjourned. To
RN |
"5@;‘:}“@@ ~ come up for grguments on 11.04.2023 before the D.B. =+ = " -
W ° . | S

i —
(Mian Muhammad) (Salah-Ud-Din)
Member (E) ' Member (J)



L

/ 13.05.2022 Junior to counsel for appellant present.

. Muhammad Rasheed Iearned Deputy District Attorney _'.

" for respondents present. .

g\ Former sought adjournment on the ground that learned '
§é'hior counsel is busy before august Supreme Court of
Pakistan. Adjourned. To come up for arguments on 06.07.2022

before D.B. : ,
- )
(Earee a Paul) (Rozina Rehman)
_Member(E) R .~ Member (J)
06'.0'7.2022 B Learned counsel for the appellant present. Mr. Naseer-

ud-Din ShaH,- Assiétant Advocate General for the respondents

present.

~Learned counsel for the appellant requested for
adjournment on th_e gﬂround that he has not made prepalrat'ic_)n

for arguments. Adjourned. To come up for arguments on

£ 13.10.2022 befogesthe D.B. E

(Mian Muhammad) ' (Salah-ud-Din)
Member (E) - Member (J)
13" Oct., 2022 Counsel for the appellant present. ~Mr. Muhammad Adeel

Butt, Addl. Addi. Advocate General for the respondents present.

Counsel for the appellant seeks adjournment in order to further
prepare the brief. Last opportunity is graﬁted. To come up ‘for

B i -arguments on 04.11.2022 before the D.B

(Fa_reeBa\rﬁ ' (Kalim Arshad Khan)

A ‘ ~ Member(E) | Chairman . o

. = e, T e .
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1‘6.08'.2-021‘ Learned Add!, A.G be reminded about the omission = e

‘and for submission of reply/comments within extendgd

time of 10 days.

11.11.2021\’&1 Mr. Fazal Shah Mohmand Advocate, for the appellant"
' present. Mr. Hussain Ali, thlgat|on Officer alongmth Mr. Javed .
- Ali, Assistant Advocate General for the respondents present. B

Reply/comments on behalf of respondents _submitted, - :

S'cip(ﬂ'ated befibd passed reply not submitted.

which is placed on file and copy of the same is handed over to

|

learned couhsel for the appellant. Adjourned. To come up for '
réjoin’der, if any, as well as arguments on 03.02.2022 before the
D.B. |

(Atig-Ur-Rehman Wazir) | (Salah—Ud-Din)
Member (E) Member ()

03.02.2022 - ~ The Tribunal is non-funétional, therefore, the case is
| adjourned to 13.05.2022 before D.B for the same.




. 515/2019
29.06.2021
+ (}a(\)os'\ted
AP?QQ?‘;" ; orocess Fee -
se _ _,__414(-

........

Counsel for the appellant present. Preliminary

arguments heard.

Points raised need consideration.  The appeal is
admitted to regulér hearing, subject to all just and legall
objections including limitation. The appellant is directed to
deposit security and process fee within 10 days. Thereafter,
notices be issued to the respondents'for submission of
written reply/comments in office withiﬁ 10 days of the
receipt of notices, positively. If the written reply/comments

are not submitted within the stipulated time, the office shall

et

submit the file with a report of non-compliance. File to come

up for arguménts on 11.11.2021 before the D.B.

Chairman




02.12.2020

17.02.2021

23.09.2020

Counsei for the appellant present _

On the last date of hearing instant matter was ad]ourned
to avail the outcome of cases pendlng before the Larger Bench
and havmg, similar nature. The Larger Bench has not yet

concluded the proceedings before it, therefore, instant matter
is adjourned to 02.12.2020 before S.B.

, '
Chairman

Counsel for appellant is present
Learned counsel requests for ad]ournment to a date

after the deC|S|on of proposition regardmg r?\ospectlve
punishment by a Larger Bench of this Tribunal. '
Adjourned to 17.02.2021 before S.B.

"~ (MUHAMMA MALKHAN)
MEMBER (JUDT

The learned Member Judicial Mr. Muhammad Jamal Kh"a;'n is

- under transfer, therefore, the case is adjourned. To come 'up for

t_he same before S.B on 29.06.2021.

>

Reader
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515/2013
22.01.2020 Junior to counsel for the appellant present.
| Requests for adjournment due to general strike of the
Bar. Adjourned to 21.02.2020 in order to avail the outcome
of case(s) pending before the Larger Bench regarding

retrospective punishment.

Chairmdn

21.02.2020 Junior to counsel for the appellant present and seeks
adjournment as senior learned counsel is not available.

Adjourn. To come up for preliminary hearing on 07.04.2020

., before S.B.
% z /‘

Member

" 07.04.2020 Due to public holiday on account of COVID-19, the case
is adjourned to 01.07.2020 for the same. To come up for

"~ the same as before S.B. ﬁL

Reader

01.07.2020 Junior counsel for appellant present and seeks adjournment.
' Adjourned to 23.09.2020 before S.B in order to avail the outcome

of cases pending before the Larger Bench of this Tribunal,

regarding retrospective punishment. O
F

Member (J)
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08.07.2019 Mr. Muhammad Maaz Madni, Advocate on behalf of -
learned counsel for the appellant present.

Learned senior counsel fbr the appellant'is reported |
to be engaged before the Apex Court today, therefore,

‘adjournment is requested.
Adjourned to 29.08.2019 before. S.B.

29.08.2019
Y ON
]‘ L , 4 'j O

o

is indisposed today. -

" Adjourned to 14.10.2019 before S.B.

14.10.2019 Counsel for the appellant present.

The appeal map~ee involved proposition regarding
retrospective operation of penalty and a Larger Bench of |
this Tribunal has been constituted to look into the
proposition in other cases, |

Instant matter is, therefore, adjourned to 25.11.2019 |

in order to avail the outcome of proceedings of Largér

Bench. . |
| Chairman\ _

25.11.2019 Junior to counsel for the appellant present. _

Requests for adjournment on account of general strike of- -

. the Bar. Adjourned to 22.01.2020 before S.B. .

Chairman / -

...j Mr. Adnan Khan Special Attorney for thg:(dBemam present. -

Requests for adjournment as learned counsel for appellant



Form-A
“’J . . .
FORM OF ORDER SHEET
Courtof ' '
Case No. 515/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 22/04/2019 The appeal of Mr. Habibg Khan resubmitted today by Mr. Fazal
' : Shah Mohmand Advocate may be entered in the Institution Register and
o~ X put up to the Worthy Chairman for proper or‘er please. .
REGISTRAR s;_\\,\\w
7. D_fb! oy ‘l g This case is entrusted to S. Bench for preliminary hearing to be ‘
‘ put up there on '-\—3]&5\1 9
PR :
04 A .
o K Ny .
Q& ) 7* b y .
#},QW: ‘ CHAIRMAN
ar

23.05.2019 Sharif Khan brother of the appellant on behalf of appellant

present. The present service appeal appears to be hopelessly‘

time barred/incompetent. Learned counsel for the appellant

not

available. Adjournment requested. Adjourn. To come up

for preliminary hearing on 08.07.2019 before S.B.

&/

Member




The appeal of Mr. Habib Khan Certified Teacher son of Afreen Khan r/o sair Charbagh

District Swat' received today i.e. on 17.04.2019 is incomplete on the following score which

is returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Affidavit may be got attested by the Oath Commissioner.

2- Copies of charge sheet, statement of allegations, show cause notice, enquiry report -

and replies thereto are not attached with the appeal which may be placed on it.

No. 7é§ /ST,

Dt. [ /i ZO{[ /2019. \
. ‘ REGIRTRAR -

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Fazal Shah Mohmand Adv. Pesh.

.
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'BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

" Service Appeal No)' /2019 | o
Habib Khan..., ...... ............................ cevene A’jppe'll_["ant_

VERSUS

'DEO and SILICICR——— .....'...Respor_ldé'n‘t's' ) N . o

ST

INDEX

.No | Description of Documents 3 : A‘nnéx{i;e’.::P,_::ighés".if-;'.: b
Service appeal with affidavit - N PV

Application for condonation of delay with affldawt

Copy of Notification dated 10-08-2011 R A
Copy of Departmental Appeal dated 17-12-2018 | B

N

Wakalat Nama -

Dated-:13-04-2019. o
N - Through

Fazal Shah -' g
Advocate, Peshawar

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841'" o
: Emall - fazalshahmohmand@gmallcom y Co



mailto:fazalshahmohmahcl@gmail.com

. BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR _'",:'j;_iﬁ_[’;f B

Service Appeal No /2019

Habib Khan Ex Certified Teacher (BPS-14) S/O Afreen Khan R/O -

~Sair Charbagh District Swat ......... Appellant

1
2.

3.

VERSUS

District Education Officer (Male) Swat.

Director EIementary and Secondary Educatlon Govt of KPK '

Peshawar.

Secretary, Elementary and Secondary Educatlon Govt of KPK"- ST
Peshawar frsssrsesneestananes e s e Respondents B

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 19741;- S
‘AGAINST THE ORDER DATED 10-08-2011 PASSED BY ..
RESPONDENT NO 1 WHEREBY THE APPELLANT HAS BEEN . - = .
REMOVED FROM__SERVICE AND AGAINST . WHICH .= - = &
DEPARTMENTAL APPEAL OF THE APPELLANT DATED 17- - . . -
12-2018 HAS NOT BEEN RESPONDED SO FAR DESPITETHE . =~ . '
- LAPSE_OF MORE THAN THE E_STATUTORY PERIOD OF .. * '~
NINETY DAYS. S :

'PRAVER:-

On acceptance of this appeal the |mpugned Order dated 10 08- s

- 2011 may kindly be set aside and the appellant may kmdty be’

ordered to be reinstated in service with all back beneflts S e

A Respectfully Submitted:-

1. That the "appellant was appointed as SV Teacher (BPS 09) on'éﬂ.i:._z;.:::.{', T
30-09-1989, remained posted to various Schools and since then: - " .~ .
he performed his duties with honesty and fu1l devotron wuth;:':-f““” ‘

| spotless service career. S . e

. That the post of the appellant was later on named as Certlf" ed‘."-:-.?" ._ .
‘Teacher herein after referred to as C.T. and was upgraded to_' g

BPS-14.

. That due to domestlc problems, the appellant requested forf?"“-f:f"".;. '
~leave and he was accordingly granted two.years Ieave ,e wuth-- A
effect from 01-04-2008 to 31-03- 2010 | e

. That the appellant belongs to Charbagh DIStI‘ICt Swat Whlch was?.t"f-'f" o

the hub of terrorists those days, and the Govt. servants were

particularly at their target. It is pertinent to- mentlon here that*,,.-:;f

..............



,R’

during those days many Govt. servants were kllled by terrorlsts i
and others including the appellant were threatened that 1f they
performed duties with the Govt. they will be: targeted T

AN

5. That in the circumstances, the appellant was forc_ed to Ieave the e R
area and shift at safe place. However in"the meanwh:le the i . 00" )
- appellant along with two others while posted to Govt.: I-hgh T
School Shawar Swat, was removed from service by the. DISUIth'_.{'}'}'.-."";Iﬁ e
- Education Officer Swat vide Notification dated 10-08-2011- fromi s e
the date of absence (Copy of Notlflcatlon |s enclosed as’;{_
Annexure A). = : S

6. That the appellant preferred departmental - appeal . before..: ,

respondent No 2 vide diary No 253 dated 17-12-2018 Wthh is T

still pending and has not been decided desplte the' lapse of . . F

~ . more than the statutory period of ninety  days. (Copy of-"';'f
‘ Departmental Appeal is enclosed as Annexure B) - L

A LT

7. That the impugned order dated 10-08-2011 of respondent No
- 1 is against the law, facts and principles of Just:ce on. grounds‘:”'-.--.:,:_j;;;_'jv..;jf" e
inter alia as foIIows - , I R

GROUND S:-

~ A. That the |mpugned order is illegal and vord ab inrtro

B. That the impugned order is void be;ng passed wrth?f}};_:"'f-'
“retraspective effect, respondent No 1 was never vested'};f;,.;" R
wrth such power. L A

C. That no proper proceedings were taken No proceedmgs};_s; IR
as required .under the law and rules were_ever takenfj:‘-_ I
.. against the appellant S

. D.That no Charge Sheet and Show . Cause Notrce wasii".~i‘v','1..',_.‘~
communicated to the appellant. ' SRR

. That no inquiry has been conducted as. the appellant ws_»
never associated with the same. ; ‘

- F. That even otherwise the absence from’ duty was - not wnllfulff_.';-.; ST
‘and deliberate rather the same was because of . U
circumstances compelling in nature and were beyond the“;'f"'*
control of the appellant as well. ’

G. That mandatory provisions of law and- fles have badly"""""f.;‘ R
- been violated by the respondents and the appellant hasft_
not been treated according to law and rules A e




'H. That there is no omission or commission on part of thei-

appellant as it has been established that the appellant was Bt
|Ilegally removed from service. . RS

NS

L ‘That exparte action has been taken agalnst the appellant
and he has been condemned unheard |n v10latlon of the
: prmcnples of naturaljustlce : T

- J.-That the appellant has about 22 years of serwce wnth-':.:‘".-":-':""l. :
unblemished service record. - _ O RETEU
K. That the appellant seeks the permnssnon of thls honorable:

- tribunal for further/additional grounds at the tlme of_"'_;
arguments - s |

.It is therefore prayed that appeal of the appellant may klndly be";""r""” s
accepted as prayed for in the heading of the appeal

peHant

Fazal S,mand
Advocate Peshawar

AYe

. Dated-:13-04-2019. .
o Through
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Service Appeal No /2019

Habib KRaN.ueeeeeeereeeeeeeesioreeeeesnenesesseeeeeesssnnnnnens A.pbellaht~“',,f'. ST

'DEO and Others....venreceecesersenens [ Resp,ip"n‘dgn.ts R

T A T T

AFFIDAVIT

.1, Sharif Khan S/O Afreen Khan R/O Sair Charbagh 'l'ehsul and DlStrICt ‘~".:_;.~ o e
Swat, (Special Attorney), do hereby solemnly affirm and dectaré ORI
-oath that the contents of this Appeal are true:;and correct to- the:"‘fjf‘
best of my knawledge and belief and nothlng has been concealed SRR
from this honorable Tribunal. : R

.Advocate’ Pgshawar
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7BE\FORE THE KPK SERVICE TRIBUNAL PESHAWAR...';Ai;".-;;-:;.: T

- Service Appeal No /2019

Hablb Khan...eeereenens eeeuereetetessasneaenersassererneas Aopellant'ﬂ pend A

'DEO and OtherSeceuisensieeerereneaaens ceessnssssnsassses Respondents_.. .

ppllcatlon for the condonatlonof delav |f anv

R Respectfully submitted:-

1. That the accompanying appeal is being flled today |n WhiCh no-‘;:
- date of hearmg has been fixed so far. - - o RN

2. That the grounds of appeal may be cons:dered as mtegral
Part of this appllcat|on L

3. That the impugned order being void ab- lnltlo |Ilega| and tlme":f":,."f,j.«.' G
factor-becomes lrrelevant in such cases. o . R

‘4. That the law as well as the dictums of the superlor Courts also_:-:_S.-'.'",;,:ff,""
- favors decisions of cases on merit rather on technlcalltles R

It is therefore prayed that on acceptance of this appllcatlon the’fﬂ‘(’)ﬂi:"j'_'.;f'ﬁ_"f e
delay if any in fllmg of appeal may kindly be condoned L

'Dat‘ed-':13-0.4-2019.

Advocate Peshawar

AFFIDAVIT

* 'L, Sharif Khan S?‘O Afreen Khan R/O Sair Charbagh Tehs:l and DIStl'lCt_-r-'.»'-‘-:-;_f,_it"‘:“;-' : S
‘Swat, (Special Attorney), do hereby solemnly affirm and declaré-oni: .t w0l
~dath that the contents' of this Application are true and correct’ to", i
the best of my knowledge and belief and nothlng has been concealed. B S
from this honorable Tribunal. ' o e e

~ DEPONENT = . = -




-l Wheleas thev have been :luncted tl"‘l" and aszin by “he o.\.thc,m{ to rc:..mm, lncir duties but no

Lo tr—

: r 2. T | Mst: ‘Nowsheeiv D/o Hamayoon CT GGMS: Taghma Swat . - [21.01.2010° e
”.f'{""-r'_S .'-'.:. Mr Hablb Khan S/o Afareen Khan GUS: Shawar Swat - <~ 01.042010 - " <.}

.

3 ’f }'Ec UTIVE DISTRICI‘ OFFICER ELEMENTARY AND SECON DARY EDUCATION § SWA T -

e e R gy ” A”

»,;‘-- PR
H

.

" o L o )

} Whelea% you thc follo‘wlihg' teachers (M&F) willfully remained absent flom their duues ﬁom the 6
dmte mentionedragamst theu name. , ..-' B '
- N'lme af: ofﬁcnl . School | Date of absencm )

- Mst Kalsoom Akhtar Dio  Amir GGOMS: Kuza Bandai S,véa_t 05.0.);20-1_1“
17 fnanKhan: .CT- - .

1espome weLe ¢ecewed f;om their ends.

W heieqs 'm cnciuﬁy V\c\S t:'snducted against them and they were found absent on the day,& date of -

Wheleas thelr absence was publiéhed in The Daily Azadi (Swz A/ Islamabad) Shamal Swat and o}

:,

Awswf dated 17 07 ’)011 to ‘resume their duty and X ﬂmn helr absence wnthm Flfteen days of the

publuatton 01 the nonce but they have tailed.

Thls aohon on theu palt tantdmounl to misconduct service in discipline’ and neglngencr, oj dmy f01

B .
' ‘». o Whlch they ale ltable to dlSClphl‘lal action as enunciated the undsr Rules- 3[1] [d] 1ead wﬂh rules - -

.)[b] [1] of Khybe1 Pukhtun Khwa civil ser vant efficiency and mscnplme 01d1nance 2000 wh:ch

' "": may r'nta'l to a lTlZi]O]‘ pen'\lw [dismissal from serv. cel.

o L\nd now ther eion c, the undersigned being comp(tem anthority in exer crse of the powu coniuled
npon e section: 3.0l the Government Khyber Pukhtun Khwva Removal from service (Spccml Powu)

Ou}m'm ev2000-~ls xlxel eby imposed as major penalty “Removal From Servme” on the f\bove n unc(l
A their absence ' S

EXECUTIVE DASTRIET OFFICER - *

W ELEMENTARY AND SEC ONDAPY Do .
SRR .2 A EDUCATION SWAT. L L RN
bndst No 1200 8/ NOWblluem’C"l | dated. 10/08/2011 -
Copy of the '1bove is. fmwmded to: . o : :
- - \ . - . :

The letuct Coordination Officer Swat.

" Theé District Ascounts officer Swat. : ~

“Thé Budget & Accounts Officer Sviat with the remiuks to recover the amount from Vlet B
/Nowsheen CT f01 her absence period and Jdepost in to govcmment tleasmy thmuvh '

rchaitan. : : .

ot ~The Di mc;pal GHS Shaxvar. :
5 "The Hegdmistress GGMS: Taghmg Swat with the ncmalks to recover the amounl from

- " Mst* Nowsheen CT for her absence period and dep031t in to govemment tréd suy

e .:',.:tluouvh challan.
016, The Headimistress GGM Kuza Bandai Swat.
7" [ The official conceraed. - R

N -?1‘8;.‘_’,';:__‘...11)1-\to the EDO 1ocal office. \ : S
£ NS W

,,.-r

e ¥ ECUTIVE DISTRICT OI‘FICER :

SRR TS VR ELEMENTARY AND aE(ONDAR~
oL EDLICATION S‘hAT

N Dose .

L ST e e e
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o . o . PR A

S R DL S S ’

R PEERES A A -
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 BEFORE THE DIRECTOR ELEMENTARY AND SECONDARY EDUCATION -~ * . =

b
A

KPK PESHAWAR. K i

- SUBJECT:- APPEAL AGAINST THE NOTIFICATION/ORDER DATED 10- os-'f"_"';"- -
| 2011, OF DISTRICT EDUCATION OFFICER SWAT, WHEREBY - -

THE APPELLANT HAS BEEN AWARDED THE PENALTY OF

REMOVAL FROM SERVICE FROM THE DATE OF ABSENCE 3

Respectfully Submltted -

1.

That the 3ppe"ant was appointed as SV Teacher (BPS- 09) on 30-09- 1989,
remained posted to various Schools and since then he performed h1s dut:es."”

with honesty and full devotion with spotless service career

That the post of the appellant was later on named as- Certlfled Teacher' Do

herein after referred to as C.T. and was upgraded o' 'BPS- 14

. That due to domestic problems, the appellant requested for leave and he:; B

was accordingly granted two years leave i,e with effect from 01- 04- 2008 t0 e

31-03-2010,and the appellant performed his dutles for some time-z'"::__‘,._;z B
‘thereafter ' . R

That the appellant belongs to Charbagh District Swat Wthh was the hub of:
terrorists those days and the Govt. servants were partlcularly at therr:._ |

target. It is pertinent to mention here that durmg those days many Govt.

servants were killed by terrorists and others including the appellant were.:

threatened that if they performed duties with the Govt. they WIH be -

targeted.

. That in the cm:umstances the appellant was forced to leave the area. andf'ﬁ_' .
shiftat safe place However in the meanwhile the appel[ant along wrth two. - e T
others while posted to Govt. High School Shawar Swat was removed: from

servnce by the District Education Officer Swat vide Notlflcation dated 10 08 v
2011 from the date of absence. (Copy of Notlflcatlon is enclosed as

Annexure A).

That the impugned Notification/Order dated 10-08-2011, to the 'ex'té"h‘t of SR
“the appellant, is agalnst the law, facts and pnnuples ofJustlce on grOunds__,__

mter alia as follows:-

5 'M% f




A. That the impugned Notification/order is illegal and vord ab mrt:o

" B. That mandatory provisions of law have been vrolated whlle taklng act:on ', ‘
against the appellant. | '

C. That no proceedings as per Iaw enunciated in case of absence were taken ‘
nor any notlce was sent to the appellant as required.under the law.

D. That the absence from duty was not willful and de‘llberates-- rather the '-s'am.e_

was because of circumstances compelling in nature and were beyond.the . . . 7"

control of the appellant as well.

E. That almost all the employees terminated during mllltancy in. the area have;';: Ce

been reinstated by the department besides their appeals have been.

:same treatment and.should not be discriminated.

~F. That even his two other colleagues removed V|de the same order have;":""‘ :
been reinstated while the appellant is treated dlfferently

accepted by the Service Tribunal KPK, and the appellant as such deserve the~._‘ L P

G That the order of removal has been passed with retrospectlve effect whlch-j';-:;'.

order as per the Judgment reported as SCMR 1985 page 1178 is voud and
no I|mltat|on runs agamst such order. . o

H. That the appellant did nothlng that could amount to mlsconduct
I. Thatthe appellant was nof afforded the opportumty of personal hearmg

J. That the ap,pellant has about 22 years of service with unblemished se__r_v_lce '
~ record. 3 ' BN

It is therefore prayed that on acceptance of this appeal,- the

|mpugned Notification/Order dated 10-08-2011, may kmdly be: ‘set. - : :
aside and the increments may kindly be ordered to be remstated in- R

service with all back benefits.

Dated:-17-12-2018. " Habib Khan Ex Certlfled Teacher ,- i
. . . \ . !

(BPS-14) S/O Afreen Khan R/O
Sair Charbagh Dlstrlct Swat
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Service Appeal No. 515/2019
Habib Khan Ex-Certified Teacher (BPS-IA) s/o Afreen Khan r/o Sair Charbagh District

Swat. - -

Versus

¢+

L. ‘:District Education officer (Male) Swat.

2. Director Elementary and Secondary Education Khy]
3. Government of Khyber Pakhtunkhwa through

Secondary Education Peshawar.

- BEFORE THE KHYBER PAKTUNKHWA SERVICE TRIBUNAL PESHAWAR

e Appellant

ber Pakhtun Khwa Peshawar.

Secretary Elementary and

........ | ..........Resp()ndents.
| : '! INDEX |
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1 ' Para-wi.:sc-comr-nents - 1-3
2 Afﬁdavit - 4
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& {( Publication - L 18
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. BEFORE THE KHYBER PAKTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 515/2019

= ‘Habib Khan Ex-Certified Teacher (BPS-14) s/o Afreen Khan /o Sair Charbagh District
Swat.

T Appellant

Versus

- 1 DIStl‘lCt Education. officer (Male) Swat. ‘
2 Director Elementary and Secondary Education Khyber Pakhtun Khwa Peshawar.
3. Government of Khyber Pakhtunkhwa through Secretary Elementary and

Secondary Education Peshawar.

.................... Respondents.

‘Parawise Joint Comments on Behalf of the Respondents:

Respectfully Shewith
Preliminary Objections

1. That the appellant is not an aggrieved person w1thin the meaning of section 4
of the service tribunal Act, 1974.
- 2." That the appellant has no cause of action / locus standi.
3. That the appellant has not come to this Honorable Tribunal with clean hands.
4. That the appellant has ﬁled this instant serv1ce appeal just to pressurlze the
respondents
5. The present service appeal is liable to be dlsmlssed for non-joinder/miss joinder
of necessary parties. : o ]
That the instant service appeal is against the prevailing law and rules.
That the appellant has filled ‘th‘is instant Servicelz Appeal on malafide motives.
. That the ifistant Appeal of the Appellant is bad:ly time barred.
. That the instant service appeal is not maintainable in the present form, and
above in the present circumstances of the issue.
- 10.That the appellant has estopped by his own conduct.
' 11.That the appellant has concealed the material facts from this honorable

trlbunal

© 0 N o

= FACTS |
1. That the Para No.1 pertams to record, hence, no comments.
‘ 2. That the Para No.2 pertains to record, hencer, no comments.

. 3. That the Para No.3 is correct to the extent of grant of leave, the rest of the
para is incorrect and denied. In fact, the Appellant concealed the material
facts from the department as well as this Honorable Tribunal. The Appellant

~applied for leave w.€.£01-04-2008 to 31-03-2010 for the purpose of domestic
works. But he went abroad dated 03-04-2008 without taking leave Ex-

. Pakistan. (Af)]plication and Travel History annexed as annexure A & B)
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- GROUNDS

» 2

4. That the Para No.4 is correct to the extent that due to insurgency in the area,

the government institutions were closed in the middle of 2009. In 2010-11,

the situation of the area was normalized and all the institutions were opened

and the government servants were serving as per their routine services.
Therefore, the stance of the Appellant about"the threats to the government
servants in 2010-11 is incorrect and baseless.

. That the Para No.5 is incorrect and denied. As stated in the para No. 3 above,

the Appellant went abroad on 03-04-2008 and returned to Pakistan on 23-11-
2010. His leave was expired on 31-03-2010. While he submitted another
application dated 11-03-2010 without signature to the office of the EDO
E&SE Department Swat for extension of his leave. Another application dated
10-11-2010 duly signed by the Appellant was also submitted by the
Appellant for extension of leave while the Appellant was even not present in
the country at that time. It is pertinent to mention here that the Appellant was
out of the country then how can he submit api)lication for extension of leave
by hims¥If. His application for extension in ieaVe was not accepted and he
was directed to_join his duty on expiry of|the sanctioned leave. On the
directions of the EDO E&SE Department Swazt the Head Master GHS Shawar
sent notices to the Appellant to resume his duty vide Notices dated 07-07-
2010, 23-08-2010 and 27-09-2010 but he failed to resume his duty.
Therefore, the EDO E&SE Department Swat issued absenteeism

* notice/publications in the Daily Awsaf along with others dated 17-07-2011

but the Appellant still failed to resume his c]iuty. Hence, the Appellant was
removed from service vide Notification dated 10-08-2011 after obsérving all
codal formalities. It is further stated that the[ Appellant went abroad on 17-
02-2011 and came back on 01-03-2013 to Pakistan. Similarly on numerous
occasions he went abroad which is clear| from Travel History already
attached. (Applications, Letter of rejection of leave, Notices and
Publication annexed as Annexures C, D, E.,F,G and H)

. That the Para No.6 is correct to the extent of departmental appeal. The rest

of the para is incorrect and denied. The appeal of the Appellant is badly time
bared. The Appellant should have filed his appeal within the stipulated time
if he was aggrieved of his removal from service order.

. That the Para No. 7 is incorrect and denied. The Appeliant willfully remained

absent for a long time and has been removed from service after observing all
codal formalities. Thus, the instant Service Appeal of the Appellant is bereft
of any merit, hence, liable to be dismissed inter-alia following grounds.

A. That the Para No. A is incorrect and not admitted. The impugned order is
not illegal, unlawful and ab-initio. .
B. That the Para No. B is incorrect and denied. The Appellant has been
removed from service from the date of his absence after the notice issued
in the daily Azadi Swat/Islamabad, dailyf Shamal Swat and daily Awsaf
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. That the Para No. C is incorrect and denied

Swat d@ted~17-07-201'1 as mentioned in th:
above. ‘

law and rule and law were taken against the

G

e foregoing paras in the facts

Appellant.

. That the para No. D is the repetition of the above paras, hence, no
© comments.
. That the para No. E is irrelevant to the prese

nt issue, the evidences against

; the Appellant were sufficient for imposing major penalty of removal from

service. Therefore, there was no need of enqulry

. That the para No. F is incorrect and denied. Detail reply of this para has

already been given in para No. 5 of the facts above.

in accordance with law and rules.

|
.. That the para No. G is incorrect and denied. The Appellant has been treated

. That the para No. H is incorrect and denied. The Appellant has been :

‘ removed from service after observing all codal formalities.

. ‘That the para No. I is incorrect and denie
- Appellant time and again. - .

. That the para No. J is irrelevant, hence, no comments.

. That the para No. k is legal, however, the respondents also seek permission
“of this honorable Tribunal to advance further grounds at the time of
arguments. ' | |

d. Notices were issued to the

It is therefore very humbly prayed that the instant Service Appeal' of the

Appellant may be dismissed with cost in

favor of the respondents.

ELEMENTARY AND SECONDARY
EDUCATION KHYBER PAKHTUNKHWA

- ‘%‘ - ) y
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EDUCATION DEPTT PESHAWAR
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5 BE]F‘ORE THE KHYBER PAKTUNKHWA SERVIC]L TRIBUNAL CAMP

&

- COURT -

Service Appeal No. 5 15/2019

: Habib Khan Ex-Certified Teacher (BPS 14) s/o Afreen K]
District Swat R /

7 -

Versus

: Prb\(ilncigll Govt. of Khyber Pakhtunkhwa & others
S NS ~

han /o Sair Charbagh

................. Appellant

.............. Resporndents
: AFFIDAVIT ,
I, Hussain Ali Litigation Officer, do hereby Soieinnly affirm and declare on oath on
the directions and on the behalf of the Respondents that the contents of the comments
“are true and correct to the best of my knowledge and behef and nothing has been
kept secret from this Honorable Court ~I
: - - |
|
i
|
5 | HUSSAIN ALl
' - 0/0 DEO (M) SWAT
A } s
bl . -j
e | -
.. '

Nl A AR

R A R

T T T A T T T
NI WRY < 1 P T

‘3'5

R e RS
; - o %




OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE)
: DISTRICT SWAT

Email: emisswat@gmail.com, Phon e No. 09469240228

“AUTHORITY LETTER |

Mr. Hussain Ali Litigation Officer, office of the undersigned is hereby

' : !
authorized to submit comments in Service Appeal No. 5 1 5/2019 case titled Habib
Khan Vs Govt of KPK and others and attend Khyber Pakhtunkhwa Service Tribunal

Peshawar on behalf of respondents

‘ DISTRICT EDUCAAYQAXOFFICER (M)
C - : SWAT AT GULKADA

N + .
e i a2,
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INTEGRATED BORDER MANAGMENT SYSTEM q !
d FIAHQ G -9/4 PESHAWAR MOR,ISLAMABAD
. FaxN0:051-9282376, Tel-No:051-9107219 ,
N b\‘N Q.-—

R-11(TRAVEL HISTORY) f—\‘f\‘;’\d

TRAVEL HISTORY FOUND ON: 1560203268429

Required By: District Education Officer (M) Swat at Department: EDUCATION | Diary No: 5180 & 20-09-2021
Letter Numbecegg‘gg 2 Swat Request Date; 04-Sep-2021 Query Date:  21-Sep-2021
TRAVELER'S CNIC/NIC
“* 1560203268429
PERSONAL INFORMATION:
NAME HABIB KHAN . BIRTHDATE 02-JUN-1963
FATHER/HUSBAND NAME AFRIN KHAN " NATIONALITY Pakistan
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To

- Subject:

* Memao:

. Endst No.

e PA to the EDQ local office. ) J/Z/

S e

. ofmeon 12.03.2010.

Y
5>

_Mr. Habib Khan §/0 Afareen Khan CT

OFFICE OF THE EXECU’ I‘IVE DISTRICT OFFICER

ELEMENTARY AND SECONDARY -
EDUCATION SWAT

P> I : 0 /.
No_O%] Habib Khan/CT Dated 2| [ 1 ] 10

t

Village Seer PO Charbagh Swat

EXTENSION IN LEAVE WITHOUT PAY. |
o ' i

Reference your application dated NIL on the subject cited, received in this

You are directed to join your duty on the expiry of long leave as there is

no va[ui reason for extension of leave. / |
. : |

Ag}”
xscun'\?‘fmsm

EXECUTHVE DIS Tb FICER
JELEMENTARY AND ND»%L
| EDUCATION ) AT

" Copyof t‘he above is forwarded to: -

; OFFIC R
EMENTARY AND SECONDAR
- 4.,« EDUCAT]()N SWAT
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. |
I : J‘\,““WML 3%
| SHE FRAD K ‘\wm Dt\ E%‘&étiimivﬁcm SHAVAR DISTT:SMAL, ]
v | - %
W{  Dated o7 /o7 _J2010. g
o R
JisHabdh Khan CF _
Govt:liigh School ,
~ Shawar Digti:livat. : | &
' Subject. ECPIRY OF IRAYSE I R/O ASIS WIAK OF Si5:ifiiR, |
emo: -y iy heveby stated Zor your information vide Bxecutlve " ’
oo District sziccr alewentary & secondary Zduis 'a|*h lother [70.12606/F,% .30‘53 g
“‘”} ’iabib Fhin /CT dated 16/6€,2010,your applicntion|. for extension in leave s
i uohf 1/4/2610 40 31/3/2011 has been rejected nnd you art direcied to |
" attend the school éuty immediately,because you: leave has glveady been
expired on 31/3/2010.0thervise ex-party decisio 1 ve feken arains =

YOU. , |
l ﬁe@d sIer, 7/7/{' : P
oott High School,

Copy forwardled for ;mfoz-m'cion $°~§},awar st!t Sewot &
SN ”"'F‘ H .'Cl i -
“he E.-e(.u.ul“?!. T.‘liSu.C‘J."h Offieer <1 * SP(\ Buss } B} : - L]
3 ¢
/~ l . :
. Hea': "v",' ‘f’)r 1/1/!’ ;‘
B Gools Fiigh School, : b
- R 0—;\ bfmmar,l_):sz’l. S iy
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e :1
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'
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A ol OVEFICT S e e -
L ' k ‘('"“gl'} HE EXECUTIVE DISTRICT OFFICER ) s
Lo _ 'LEMENTARY AND|SECONDARY @ &
P EDUCATION SWA'T

- 7 : : : é?. é ' "
/ : : No [ 1/ No. 305/Habib Khan/CT 1
/ : - . : I):llcil:(_g/é/ 2010 : %

o -
Cge ) _f:*
Fhe Bleadimaster, : o b
GIHN- Shawar Swat. S _ : : g
Cen . L ’ Aﬁ‘?
Subjects - EXL L\NON INLEAVE WITUHOUT PAY - - %
N o .o ,. 22 XX 31 ]
v ' .
Memo: '
At is submitted tl M ) &
s submitted that M. Habib Khan CT of your school procecded on feave without pay s
|
. ~tor the period from (ll 04 '7()()8 o 31 03 2010 vide DC O sanction No. 6609-1¢ dated ’ ]
L 19062008,
© . On tie expiry ol leave he applicd for cxlension in his leave for-further perind from . :
01.0:4.2010 10 31.03.201 i, which was rejected and he was direeted o resume duty but he g
wus not preseot and this olfice letter undelivered. - A :
You are therefome dire «wied 1o ask him on his home address under registered cover 1o

resume duly ‘under intimation 1o lhlb 01I1u.

.’ o - ! ZZ/PW
IXeCUTIVE DISTRICT

EMENTARY AND SE corx ww
{/ EDUCATION SWAT

|
! ‘ ?
| o
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O OFEICE OF TI-IE HEAD MASTER GOVERNMENT HIGH SCHOOI; SHAW.

ﬁ%wwwm_ ‘?ﬁ

AR DISTT:SWAT.

ﬁﬁ{_&_/

0 .

Mr.Habib Khan cr
Govt.Hi%h gschool
Shawar, istt: qwat.

5

Dated g/gz /2010

™ |
!
|
I
|
l

\\__

wﬁf

Subaecm EXPIRY OF IEAVE IN R/O HABIB KHAN CT 'GHS;SHAWAR.

It i8 hereby stated for your 1nformatxon vide Executive
District Officer elementary & secondary E&u:Swat letter No.16352/
Habib Khan CT dated 3/8/2010,your application for extension in leave
‘Wee.£.1/4/2010 %o 31/3/2011 has-been rejected- and you are once again
directed to attend the school duty immediately,because your leave has
already been expired on 31/3/2010.0therwise ‘action will be taken against
you under B & D rules,1973.

Hemo.

Copy forwarded for information toi-

' Head Masé”/z/ '4 y

| Govt: High scho
shawar Distt: Swat.

" The Executive nimt:orficer E&S EduiSwat. o /
‘ . | 4
. : 4 Bead Ma

i
|
f i

. s s e .

™~

Govt:High schoo
Shawar,Distt:Swat.
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= ‘ OFFICE OF THE EXECUTIVE DISTRICT OF.
SR 'ELEMENTARY AND SECONDARY

b - - s EDUCATION SWAT

No._/ & D42 / Habib Khan/CT

dated 37@ /2010 . 3

."fo
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._r-a‘;:s.a
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R

, éThc I—Ieadmaster N
’GHS Shawar Swat

| ST

>

it St gt S

' Subject. EXPIRY OF LEAVE IN RO I-IABIB KHAN CT GHS SHAWAR
Memo . B - ‘ o :

Refe:ence your letter No. 946 dated 07.07. 2010 on the subject c1ted above. ;e

. Yon ate directed to chtect the teacher on his home address under registered to resume his - &

' N duty medlately if he Faﬁed another call notlce after seven days be issued under intimation to %
 this ofﬁce S ; _ : : ' . T;

- a . : 7G7¢7 &1
o R ‘ : (&EXECWVE% Bp{? A -

ELEMENTARY AND SECOND. kY
. EDUCATION swaT :
-

i3
' A 2

TR e

¥
) 5
* Scanned with CamScanner 3
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7 OFEICE OF THE HEAD MASTER GOVT:HIGH SﬁhOOL SHAWAR DISTT:SWAT,

/o N 483G/ 'Dated_2>9/2010.
/¥ Mr.Habib Khan CI
‘ : -+~ GHS3;Shawar,Swat. N
o . Village Seer,P (o}
- R Charbagh Swat. 4 _ .
. Subjects EXPIRY OF LEAVE IN R/O HABIB KHAN CT GHS:SHAWAR SWAT,
' ) Memo: '

It is hereby stated for your in.formalltion vide Executive Dimtt: '
- Officer elementary and secondary Edu:Swat, letter No.19412/Habib Ehan CT i
dated 20.9.2010,your application for extension in leave W.e.f 1/4/2010 toz
31/3/2011 has been rejected and you are once again directed to attend the
'. School du'l:y immediately,because your leave has already been expired om 1

- 39 /5/2010:0therwise action will be taken against y
rules.

der the ¢xisting

Endat:No. 958 / Datecl.;l?‘g

2.The Office record“

-

%“‘\‘\f Gt fr/p“\.
“\ . “ eee
4¢§“«" ‘#

2 e A
\5” Educ""’: :;/

o i
R P et

l B CoPy‘forwarded for information to:-
1sThe Executive Distt:Officer E&S Edu.Swato !

Head Maste 440
GovtiHigh ool
- Shawar,DisttiSwat.

2010,
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GovisHYL ool
Shawar,IDiatt Swat,

Scanned with CamScannér

o
o i sl o

RS CnL

i S G

W oL

A

A

.

sl oo e M

RN

_$ RS
EARICI

B,

T
i



L4 . '
. ; . .
i~ s
g s A ‘n‘s‘mmmﬁ"’m
,/'. h ‘ ) |
: v B

: . [y

b
«

d N

,*

OFFICE OF THE EXECUTIVE DISTRICT OFFICER '

 ELEMENTARY AND SECONDARY
EDUCATION SWAT

/ a L”L /Hablb Khan/CT

Dated % / 12010

~

To : : ' i
_ o - |

PR I S T e b

Tﬁe Headmaster,
. GHS Shawal Swat.. , ' l

Subject: 'EXPIRY OF LEA VEINR/Q HABIB KHANCT

Mémo: ,

: Reference your letter No. 948 dated_23.08.201 0. .
You areglirected to issue THIRD call notice to Mr. Habib khan CT of your

_ school to resume his duty immediately, failing which action will be taken
against him under the existing rules.

/G
EXECUTIVE DISTRIZYORFIC / )//,,o

ELEMENTARY AND SECOND Y
EDUCAT ¥ON SWAT 2
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'No. 4741, FRP Platoon No.. 83,iP S Mingora Swat: i

. Versus
©

L ARBABSAIFULKAMAL e

-;.Advocate . L

T MR KABIRULLAHKHAT'I'A.K
i Addl\Advocate General o
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958/2016 Fazal Yaseen, No.-959/2016 Afzal Khan'

VG
. §

as in all the appeals cornmon ruest.ons of law and fa

e et s et A s b s

o
LI ————

R Arg'u'xhénts qf the leax‘rié;“d"b‘oqnsgl for the part'i

- -~

R

3 The appellant Shaukat Ah Umar- Ali-and,

.....

from servxce on 2 *08 2016 the appellam Fazal

Serv.ce Appeal No 957/2016

Shoukat Ali son of Muhammat‘ Shafig, R/O Kokar- Mmgora Swat Ex-Constable

Supenntendent of Police, FRP Malakand Reglon Malakand and two others.
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L. BEFOR TI-}EKHYB RPAKHTUNKHWA SERVICE TRIBUNAL,.
e e c,wmcomaswm

......

os 20!6 .
12.20[7; ‘

(Appellant)

(Respondents) -

' _Fof appellant.

O

" ;Forrespondents,” * "~

- 'CHAIRMAN -
- MEMBER -

NIAZ MUHAMMAD K,ﬂélj, CHAIRMAN Thxs Judgment shall a/

wdxsposed of othcr connected appeals No 697/20l6 Muhammad Sald ‘No

and No 961/2016 Umar Ah' .

.ts are mvolvcd

5 heard gnnd- record perused.

Afzal Khan were Arer'nov.e.d '

. mem—.

o R

Booled e I

——

Yasecn was removed from IR
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s retrospectwe effect That in.view of Jud,ament reported as! 1985 SCMR 1178 no

8 PSR 22 ' . ]

e department BT
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| coNcLusion. - l o
I . . * ' I
_‘l :’1;6';'::,.. .Regardless of other’ merlts of ?he case it !s an admrtted posmon thal all ) .

L. ) | ’
. .these orders have been grven retrospectrve effect and ln v:ew ol so many
X Judgments dehvered by thrs Tnbunal on thl basis of _}udgmem reponed m 1985-

"'1",‘SC\/1R-1178 the re&ospectrve order is & »ord order and no: lrmltatlon shall run

o Crm— N
;,:,:..,""agamst void or er S I AR
._,~_"}-;':7 Smce no lrmrtatron funs’ agamst 3 vord order, any Successwe appeals or,
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' rernJval from servrce aré vord because all Lhese orders have been given. - g

' hnumtron shallrun agamst vord ordel ;- . ' o ) e b ‘

enlarge rhe perrod of hmrtatron That z!ll *he codal formalrtrea were lulﬁlled by the

. revrslon would not curtall the rrghts of. the appellants qua the llmrtauon or. ll'l other

-\'\’

2servme on 02 02 2009 and' the appellant Muhammad baeed was removed from.

RS o

servree on 21 09 2009 The appellantﬁ then f' led departmental appeals belatedly
:3 . - . )
wluch were rejected then. the appellant also approached thrs Tnbunal belatedly not - L. .

: ‘ARG.UMENTS

) o The learned counsel for t.he aopellants argued that the very orders of

R |

50 On the other hand the learned Addl Advoeate General argued that the .
- departmental appeals are hopelessly Ittzme barred That the revusron within “the -

: meamng of Rule 11 ~A of Khyber Pakhtunkhwa Police Rules, 1975 could not -

-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No. 562/2016

Date of Institution. 1§l05l_2_016
Date of Decision.” - 02.03.2018
Rahim-ud- Dm son of Syed Rehman, R/O Ajoo Talash, Tehsil Timergara,
District Dir Lower. {(Appellant)

VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa Peshawar anmd two
others. - (Respondents)

r. Sajjad Ahmad Khan, Advocate
r. Muhammad Asif Yousafzai, Advocate. |
Arbab Saiful Kamal, Advocate For appellants.

Mr. Usman Ghani, District Attorney and _
Mr. Muhammad Jan, Deputy District Attorney For requndents.

MR. NIAZ MUHAMMAD KHAN, | A Chairman.

MR. MUHAMMAD HAMID MUGHAL, .. Member.
MR. MUHAMMAD AMIN KHAN KUND!, .. . Member.
MR. AHMAD HASSAN, » Member.
MR. GUL ZEB KHAN, .. Member.

JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN-.

N s
PL'&‘ :a ‘v‘&’ar

The following appeals are also clubbed with this appeal for decision of ’

common issue explained below:-



I R I

Appeal No. 1259/2011 Fazal Malik

Appeal No. 1994/2011, Msf. Zaitoon Bibi,
Appeal No. 1183/2014, Zafeerullah Khan,
Appeal No. 1186/2014, Muhammad Bashir,
Appeal No. 103/2015, Muhammad Raza.

FACTS.

1. In a number of appeals this tribunal (DB).delivefed judgment as to

void status of  retrospective order of major punishment of -
removal/dismissal/compulsory retirement (for brevity “termination”). -

The mother ruling relied upon was Noor Muhammad v The member

Election Commission and others (1985 SCMR 1178). One of such

judgment of this tribunal is entitled “Muhammad Ismail v Deputy'
Inspector General and another” bearing Service Appeal # 463 OF 2012
dec_ided on 22-11-2017. Another Judgment of this Tribunal is entitled

“Arif Khan v Inspector General of Police and three others” bearing #

- 1213/2015 decided on 18-12-2017. In almost all these judgments of

this tribunal it was decided that retrospective order being void could

not be modified to give the same prospective effect under section 7 of

. the Khyber Pakhtunkhwa Service Tribunal Act, 1974. It was also

decided that retrospective order being void order would not attract

any limitation. All the present members of thjs Tribunal had delivered




member that another bench' (DB) of this tribunal had 'delivered a
con:trary opinion qua the modification of retrospective part §f void
order in sefvice appeal No. 984/2013 entitled "Muhammad Ayaz Vs.
Government of Khybér Pakhtunkhwa th.rough Seéretqry, E&SE,
PeshaWar and oth?rs" decided on 14-11-2017. Going through this
judgment it appeared tha}t both the learned ﬁembers of the ben«?h
had already delivered the former opinioﬁ in first two mentiqh_e‘d. -
éppea!s above and now they have delivered I.contrary' -opinion while'

sitting’ nbt in larger bench and withoﬁt :d{scu.s»sing' their'earlier-'-
-judgménts. Perhaps 'the Lgarned me.mbers-'weré.not apprised of the
earlier _judgments neither the. sameA judgmenfs. were pressed into
service nor di.scus,sed. The bench (DB) hear‘ng the present appeal

could not decide the issue due to two cor{trary views of this tribunal.

it Was therefore, considered necessary to constitute a 'I_arger benci: to

decide the issue.

| ARGUMENTS .

2. All the lawyers for different éppellants ,de.fended tﬁé 'f'ir-st> opiﬁion |
while the DDA suppofted the secoﬁd opinion. In favor of first f;;ﬁinion
the judgments referred to in conclusion pért were relied upon. In
favour of second opir)ion the DDA relied upon judgments discussed

also in conclusion part.




é
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CONCLUSION.

3. This Tribunal is now to decide three ques-tions. .The first one is
whether the retroépec’give order 6f términation in any form is a void
order? And if so can void order. be modified-.to make it operative
prospecti{/ely? The third and final question would be that if -
prospective part of the order is held to be legal one after modification
then whether limitation would be attracted to the legal portidn of t‘-he .

; order?

| ' 4. In the first opinion of this Tribunal as to void status of retroépective |

order and non modification of such order the reliance w‘as placed only

" on the judgment reported as 1985 SCMR 1178 entitled “Noor

[

Muhammad v The member Election Commission and others”. This |

judgment declares retrospective order as void order. The other

judgrﬁents relied upon by the lawyers for appellants also are baséd '
mainly on fhis rho}her judgment therefore, there is no need to discuss
those judgments. But nothing is there in Noor Muhammad judgmen.t ,
as to modification of such void order and \‘Nh.'e‘thér the order c§uld be
“modified to make it prospective and Ie..gal. This tribunial is first to
discuss Noor Mu%ammad case. In this casé the issue before the
augus.t Supreme Court was not of a service matter .b.ut of
disqualification of a candidate for elections. who Was in service and

\ was -terminated retrospectively. This Tribunal while'deiivering first:

" opifjjon was not assisted anymore and it was opined that void order



L.

could not be rectified. The second opinion of this. tribunal as to

rectification of void order is also not based on any supportive rulings
or law. The augusf Sup}eme Court in the same judgment héd reférréd
to a judgment of Lahore High Couft {PLD 1953 L 295). This judgment
was delivered in a service métter declaring su.c;h retrospéctive ofdf;r

as void. Another judgment delivered in service matter by august

Supreme court also held the same view [2002 PLC(C.S) 1027] re!ying"

. mainly on mother judgment of 1585. A judg-mer'\t. of FST [ 2007 PLC-

(C.S) -S] has declared such retrospective order as void ab initio and the

whole proceedings were declared to be nullity for being retrospective.

But in all these judgments the question of separation of prospective

part of the order is not discussed."A judgment referred to by the

august Supreme Court in mother judgment is PLD 1964 Dacca %47
entitled “Dr Muhammad Abdul Latif v The Province of East Pakistan
and others” which has touched this aspect of the issue though not

decided conclusively. In this judgment the worthy High Court referred

to some judgments from lndianA Jurisdiction and held that such
.retrospective order'cguid be Iegél to the extent of progpectiv-ity ‘and
needed not be bad in toto. But their lordships did not reach a definite
conclusion and in para 9 of the judgment while discussing‘differe'nt"

judgments from Indian jurisdiction left the discussion unconcluded by

holding that the counsel_fbr the appellant requested that his client

- <wopld be satisfied if declaration was given to the effect that the order



qf dismissal covering the period prior to thé order was bad. Their
lordships Wrote thét'thgy did not entér into detailed discussior; of the
aforesaid question and held for the purpose of the appeal that an
order of dismissal of the nature might be supported to the extent it
was found valid and need not be declared bad in toto. 'But in this
judgment reliance waé placgd oﬁ judgmenfs from Indian Jurisdiction.
Now we are to see whether position in lnc'iia‘ qua the préseﬁt law in :

© this pa;rt of our country (Khyber Pakhtunkhwa particularly) is the same'
_land Whéther after the judgment of Dr Muharﬁmad Abdul L.atif abové
any change in legal scenario emerged in Pakistan and for thét matter
this Province.

5. In order to appreciate this judgment and its relevance and

applicability we would have to discuss position in India on the subject.
i : " This issue was raised and discussed in India in many cases inciuding
" Sudhir Ranjan Halder v State of West Benga!” referred to in Dr

“Muhammad Abdul Latif case above. The'KéraIa High Court has now. .

U RUN AR

finally decided this issue in a case entitled “State of Kerala v A.P

" Janardhahan in WA # 2773 of 2007 decided on 29-03-2008
(https//.indiankanoori/doc). This judgment has traced the histbry_of
rulings on the subjeét and has finally decidgd that in India sucH
retrospective order is not a..void order for tﬁe reasOn'that'no 1ega.l

G precedent or law was avéiiable in India vs;her;é under such order could

SN

“u.._.,-__:sbc_.e_\.declared void. That in some Indian service laws express authority
/'-




was given to executive to pass such retrospective orders ( Para 12 to
14 of the judgmenf). It was then finally held that in those cases where

no express authority was given to executive to pass retrospective

~ order of removal then that order would be illegal and not void and

that prospective part can be separated fr,dm retrospective part end
can be effective prospectively. The opinion in Dr Muhammad Abdul -
Latif case based on Indian jurisdiction had no relevance in -Pakistan,

because at the time when this judgment was delivered we had a

judgment of worthy Lahore High Court (PLD 1953 L 295) which had

declared such retrospective order as void order. It was perhaps in this
context that their lordships in Dr Muhammad Abdul Latif case did not -
deliver binding and conclusive judgment to be followed as ratio and

left the matter undecided by giving just passing remarks which would

be treated merely as obiter. And now in Pakistan two judgments of

august Supreme Court referred to above have declared such order as

void order. The first question is decided in positive.

. Now this tribunal is to see whether a retrospective veid order in this

area can be modified and prospective portion be separated as
effective and legal. This would need discussion and application of
mind as we have failed to Jay hand on any judgment which prohibited

such severance. The first conclusion as drawn by this tribunal and the

FST in case reported in [2007 PLC (C.S) 5 ].was based only on the

stigys of void order. It was understood that since void order was a



nullity hence could not~be rectified. One other judément on the same
point is 1993 PLC (C.S) 308 of FST entitled Abbas Ali v The Executive
Engineer and others. We héve aléo failed to lay hand on any judgment .
of superior courts Which‘ allows such‘ rectification of vbid ordgrs(
Indian judgments and Dr Muhﬁmmad Ab;:iul Latif judgment aH'o'\‘N" - |
such severance but as discussed above m ,_India __such ordel; iS onl\./_
illegal and ﬁ‘otfvoid. In Df Muhammad Abdul Latif ca%e the order was; g
Held illégal and not vbid on Indian pat'tell'n ). We_ are now to come th
of this imbroglio by applying juristic sense .and prevaleAnt-ru'l‘es of
interpretation on the subject. |

7. The assistance and help can be sought from jurisprudence of vires of

laws. We know that Courts while declaring any law as ultra vires have
a‘tool and technique td save valid portion of ultra vires léws. This is
called rule of reading down and severance. This leads us to conélus.io‘n |
thaf if any law is declared ultra vires then I..egal portion if sep.a.rable.”
“can be saved and need not be held to be ultra vires in toto dué to its
being solely in conjuncti'on with bad law. Though this tool is aQailablé
in saving statut'es but on the same analogy it _can' be used in ekecutiye
ordérs. Similarly if anyllegal portion of an execuﬁiv’e ordgr is'separablé .4
.thenA there seems no hufd!g in not saving tﬁe same. Secondly,‘th'e,

retrospective order is not held to void ab initio by august Supreme

Yo,

~._ Court but only void. Only FST [2007 PLC{C.S)S‘] has declared it as such

- -,
AN B

bk‘tyllthout any reference to any form of jurisprudence. The




difference is that fhe fdrmer is invalid right_ from the foundati‘on.énd.
Icannot be corrected. But the latter is not invé!id‘from .thé start but
has beeh made invalid _subseque-ntly. In retr‘ospective order thg
foundation is valid and whole proceedings-’iare valid and onl.y in fhe"
final order the termination is made retrospective. This tribur’\al- ijs"'
therefbrev, of the. view thatquéstion no Z'-ésifraAr.ned is decided in -
positively holding that sﬁch.o'rder can be modified.,

8. Coming to the third question th%s tribunal is of.the, view that since the
.retrospective order 'is held to be a void order no limitation would be
attracted to challenge the same. If limitation is applied then hbw the '
tribulnal would rectify t‘he same as rectification would be made o.;ly
after declaring the appea;ls.to‘be within time. The trib.unall,'cannot
rectify any sdch order without assuming jurisdiction and i no
jurisdiction can be assurﬁed‘without bringing the appeal ~Within ’;img.

9. In the last this tribunai deems it appropriate to discuss one judgmen‘gs o

-o_f Punjab Service Tribunal on subject. This is in case entitled “lhsanul

Hagq Chaudhery'v The Deputy Commissione‘r”. (1988 PLC (C.S) 511).

A _Ac;ording to. this judgm‘ént the error of .retrospectivityv cén be
moc{iffed. This opinion is based not on any -r'uiing but 6n wordings

used in Noor Muhammad’s cése. In Noor Muhammad case the. qurt

. ‘observed that | order would not operate retrospectivel;l but |

.'.:i"--‘-._p.\rospectively. From this observation the Punjab Service Tribunal held

=T

o o _
’ that.such retrospective order was not void and could be rectified. But




10

this tribunal with due deference is not inclined to accept the

conclusion of the Punjab Service Tribunal about void status of the

retrospective order as the august Supreme Court in Noor

Muhammad’s case has categorically held such order as void order.

The Supreme Court did not discuss the rectification in this judgménf.

However the effect from prospective date as observed by august

Supreme Court would stfengthen our above conclusion that the

‘ prospective part can be severed and protected déspite thje nature of

e

the order as void.

ANNOUNCED »
02.03.2018
| (N MAD KHAN}. -
' & Chairman
o

(M. HAMID MUGHAL)
Member ,

S : o s
- L bnmmmee
(M. AMIN KHAN KUNDI), =
Member

HMAD HASSAN)
Member

(GUL ZEB KHAN)- “=:

Member
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T . APPEAL

SPRS) 0 NO:3507. DATED : 27, 11, 2012 OF
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Tl RNO:L WHER.EBY
_ AGAINST

OI-\DER

e o © PETITION

NO 1032/ ' DATED 18 02 2012 (0]
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// HAD REJECTED DEPARTMENTAL ot

} APPEAL lAGAINST "0:B.

NO.48,

DATED 11 03 2010

ON. 18. 02 2012 v
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' , O That appellant was apaomted a
' He was performingi h|§ guties wrt
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Resnond ents

S Constable on 16. 03 2009
h R. NO 2 as Pl’Sh Imam
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(Taj-ud-Din-vs-Provinkial Police Officer, KPK. Peshawar_and others etc). §
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S MUHAMMAD AZlMlKHAN AFRlDI CHAIRMAN' Appellant |- ]

with counsel and Mr In*anullah Inspector (legal) alonrwlth Mr.

-] his links wlth.terrorlsts/mfs reants org.a_nization.‘; 3

Muhammad Zubalr Senior Government Pleader for res pondents

N I ~ :
present. : CE S :

Tajud- Dm son of Sh..uh Nazar herelnafter referred Io as tho

appellant, has preferred the instant appeal agamst ‘the original order

dated 11.03. 2010 followied by order passed on departmental appeal

dated 18.07. 2012" and order passed in revie\jy. petitior. dﬂted.
\\_‘ . . ‘“ v 3 "t .

27.11.2012. :

Brief facts of the -case ‘are that the appellant was servingi
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Constable when discharge from servmce wrth :mmed;ate effect due to’
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Perusal of the recor would suggest that the f rst ariginal Order
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| was passed on, 11 3 2010 w rle the appellant was handed over Lo Pak :

s Army on 10.3. 2010 |e. on

o order Accnrrlmo 0 the laet

j l:la\,l earlll.r than passmg the impugned |,
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R ] Com'm'andi’ng Headquarter 37 Division _app,ell_ant was investigated by.
.the Pak Army personnel and declared clear by the concerned
authorlty Apart fro the sald certlfcate appellant was not proceeded
agalnst; dépa-r}:ment a1ly as neither any chargelsheet nor' any statement
g | of alle'.gati,ons was served on him nor enqmry was conducted and
: _hence the appellant wastondem’ned Unheard;and the impugned order
S [ ).
,' is a VOid order fundng no support from any legai provision of serv:ceﬁm A
. ‘ . {-
N _"“For the abové mentioned reasons tl_\'e appealis acce'pt_ed' and as
a consequ‘ence thefeof appellant is reinstated in servife with back
benefits.: The‘r'els-pondent's' may, in case of .ne-ed, proceed 'against the
appellant afre+1 and m such eventuallty proceedings shall be
. completed within'a. pernod of two months. Parties are however left to
2t bear theirown costs; Fnle be consngned to the record room. ,
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