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Mr. Basser Ahmed Shah, Advocate for the appellant present.ll"'April, 2023 f -

Mr. Fazal Shah Mohmand, Additional Advocate General alongwith

Mr. Muhammad Zahid Khan, SDEO for the respondents present.

Former made a request for adjournment in order to further 

prepare the brief. Adjourned. To come up for arguments on on 

01.06.2023 before D.B. Parcha Peshi given to the parties.

>■

(Kalim Arshad Khan) 
Chairman

(Muhammad Akbar Khan) 
Member (E)

June, 2023 1. Mr. Mir Zaman Safi, Advocate present and submitted Wakalat

Nama in favor of appellant. Mr. Fazal Shah Mohmand, Additional
r

Advocate General alongwith Mr. Hussain Ali, ADEO for respondents

present.

2. Being not prepared, learned counsel for appellant requested

for adjournment. Adjourned. To come up for arguments on

13.09.2023 before D.B. P.P given to the parties.

(Salah-Ud-Din) 
Member (J)

(Kalim Arshad Khan) 
Chairman

• *Miiiazem Shah *
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4''’ Nov. 2022 Lawyers are on strike today.

To come up for arguments on 03.01.2023 before the 

Office is directed to notify the next date on the 

notice board as well as the website of the Tribunal.
D.B.T

* V'

2'

.

;•
(Kalim Arshad Khan) 

Chairman
(Fareeha Paul) 

IVlember(E)

Clerk of learned counsel for the appellant present, Mr. Naseer-03.01.2023 ■

ud-Din Shah, Assistant Advocate General for the respondents present.

Clerk of learned counsel for the appellant requested for 

adjournment on the ground that learned counsel for the appellant is 

busy in the august Peshawar High Court, Peshawar. Adjourned. To 

up for arguments on 11.04.2023 before the D.B.come
i''.

^ ■

(Salah-Ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

•5^
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13.05.2022 Junior to counsel for appellant present.

Muhammad Rasheed learned Deputy District Attorney 

for respondents present.. .

Former sought adjournment on the ground that learned 

senior counsel is busy before august Supreme Court of
V *

Pakistan. Adjourned. To come up for arguments on 06.07.2022 

before D.B. .

4
V

'I

(Rozina Rehman) 

Member (J)
(Fare^a Paul) 

Member(E)

06.07.2022 Learned counsel for the appellant present. Mr. Naseer- 

ud-Din Shah/ Assistant Advocate General for the respondents 

present.

Learned counsel for the appellant requested for 

adjournment on the ground that he has not made preparation 

for arguments.' Adjourned. To come up for arguments on 

13.10.2022 befo

(Mian Muhammad) 
Member (E)

(Salah-ud-Din) 
Member (J)

13‘" Oct., 2022 Mr. Muhammad AdeelCounsel for the appellant present.

Butt, Addl. Addl. Advocate General for the respondents present.

VCounsel for the appellant seeks adjournment in order to further 

prepare the brief. Last opportunity is granted. To come up for 

-arguments on 04.11.2022 before the D.B.• ii

(Fareelra r^I) 
Member (E)

(Kalim Arshad Khaii) 
ChairmanV

*

5
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s iLearned Addl, A.G be reminded about the omission 

and for submission of reply/comments within extended 

time of 10 days.

16.08.2021,

T3a>
t:
£
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Mr. Fazal Shah Mohmand, Advocate, for the appellant 

present. Mr. Hussain AN, Litigation Officer alongwith Mr. Javed 

AN, Assistant Advocate General for the respondents present.

Reply/comments on behalf of respondents submitted, 

which is placed on file and copy of the same is handed over to 

learned counsel for the appellant. Adjourned. To come up for 

rejoinder, if any, as well as arguments on 03.02.2022 before the 

D.B.

Q. 11.11.2021
V '-Oo

o ..
Q.

T3
<L»

Q.
•4=
to

12
(Salah-Ud-Din) 

Member (J)
(Atiq-Ur-Rehman Wazir) 

Member (E)

The Tribunal is non-functional, therefore, the case is 

adjourned to 13.05.2022 before D.B for the same.
03.02.2022

■

•i"'.*7
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* 515/2019

PreliminaryCounsel for the appellant present.29.06.2021

arguments heard.

The appeal isPoints raised need consideration.

admitted to regular hearing, subject to all just and legal

objections including limitation. The appellant Is directed to

deposit security and process fee within 10 days. Thereafter,

notices be issued to the respondents for submission of

written reply/comments in office within 10 days of the

receipt of notices, positively. If the written reply/comments

are not submitted within the stipulated time, the office shall

submit the file with a report of non-compliance. File to come

up for arguments on 11.11.2021 before the D.B.

Chairman

\
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23.09.2020 Counsel for the appellant present.
On the last date of hearing instant matter was adjourned 

to avail the outcome of cases pending before the Larger Bench 

and having similar nature. The Larger Bench has not yet 

concluded the proceedings before it, therefore, instant matter 

is adjourned to 02.12.2020 before S.B.

r I
Chairman

Counsel for appellant is present.02.12.2020
Learned counsel requests for adjournment to a date

tiveregarding r^ospecafter the decision of proposition 

punishment by a Larger Bench of this Tribunal. 
Adjourned to 17.02.2021 before S.B.

(MUHAMMAD-44!^L KHAN) 
MEMBER (JUDlCTAt)—-

j

The learned Member Judicial Mr. Muhammad Jamal Khan is 

under transfer, therefore, the case is adjourned. To come up for 

the same before S.B on 29.06.2021.

17.02.2021
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515/2019

22.01.2020 Junior to counsel for the appellant present.
Requests for adjournment due to general strike of the 

Bar. Adjourned to 21.02.2020 in order to avail the outcome 

of case(s) pending before the Larger Bench regarding 

retrospective punishment.

TChairm

Junior to counsel for the appellant present and seeks 

adjournment as senior learned counsel is not available. 

Adjourn. To come up for preliminary hearing on 07.04.2020 

before S.B.

21.02.2020

Member

Due to public holiday on account of COVID-19, the case 

is adjourned to 01.07.2020 for the same. To come up for 

the same as before S.B.

07.04.2020

01.07.2020 Junior counsel for appellant present and seeks adjournment. 

Adjourned to 23.09.2020 before S.B in order to avail the outcome 

of cases pending before the Larger Bench of this Tribunal, 

regarding retrospective punishment.

Member (J)



#■

Mr. Muhammad Maaz Madni, Advocate on behalf of 

learned counsel for the appellant present.

08.07.2019

Learned senior counsel for the appellant is reported 

to be engaged before the Apex Court today, therefore, 

adjournment is requested.

Adjourned to 29.08.2019 before S.B.

/
Mr. Adnan Khan Special Attorney for th@»,Qt]l^iii!Mt present.29.08.2019

■ \ N .

Requests for adjournment as learned counsel, for appellant 

is indisposed today.

Adjourned to 14.10.2019 before S.B.

Chairman

14.10.2019 Counsel for the appellant present.

The appeal involved proposition regarding

retrospective operation of penalty and a Larger Bench of 

this Tribunal has been constituted to look into the 

proposition in other cases.

Instant matter is, therefore, adjourned to 25.11.2019 , 

in order to avail the outcome of proceedings of Larger 

Bench.

Chairman

25.11.2019 Junior to counsel for the appellant present.

Requests for adjournment on account of general strike of-- ;,. ' 

the Bar. Adjourned to 22.01.2020 before S.B. . n
/

Chairman /•... •
/
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Form- A

FORM OF ORDER SHEET
Court of

515/2019Case No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Habibf Khan resubmitted today by Mr. Fazal 

Shah Mohmand Advocate may be entered In the Institution Register and 

put up to the Worthy Chairman for proper older please.

22/04/20191-

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be 

put up there on 9_____
2-

b.

Sharif Khan brother of the appellant on behalf of appellant 

present. The present service appeal appears to be hopelessly 

timo barred/incompetent. Learned counsel for the appellant 

not available. Adjournment requested. Adjourn. To come up 

for oreliminary hearing on 08.07.2019 before S.B.

23.05.2019

Member\,

•y



The appeal of Mr. Habib Khan Certified Teacher son of Afreen Khan r/o sair Charbagh 

District Swat received today i.e. on 17.04.2019 is incomplete on the following score which 

is returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Affidavit may be got attested by the Oath Commissioner.
2- Copies of charge sheet, statement of allegations, show cause notice, enquiry report 

and replies thereto are not attached with the appeal which may be placed on it.

ys.T,No.

Dt. /7 /2019.
R^TRAR

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Fazal Shah Mohmand Adv. Pesh.

Kovm c<, Vvi ^ o CA/V)

KJL(f

, N
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal 72019

AppellantHabib Khan

VERSUS
i ■RespondentsDEO and others • 'V••••••••••••••••••••••

INDEX

Annexure Pa^esDescription of DocumentsS.No
Service appeal with affidavit iiii1.
Application for condonation of delay with affidavit2

ACopy of Notification dated 10-08-20113
BCopy of Departmental Appeal dated 17-12-20184 •v ••

Wakalat Nama5

' ;
. ■

AppellantDated-:13-04-2019
IThrough

Fazal ShanMomrland 
Advocate, Peshawar ;

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841 
Email:-fazalshahmohmahcl@gmail.com

.'.i

.

•;*
(
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' ;
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; *. •;
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mailto:fazalshahmohmahcl@gmail.com
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. BEfORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No

Habib Khan Ex Certified Teacher (BPS-14) S/6 Afreen Khan R/D
.................................... ..-v....Appell0nt

/2019 • i'
f'

Sair Charbagh District Swat.
:

VERSUS

1. District Education Officer (Male) Swat
2. Director Elementary and Secondary Education,: Go\rt. of'KPK; 7 

Peshawar.
3. Secretary, Elementary and Secondary Education, Govt of KPK

Respbiidents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974 
AGAINST THE ORDER DATED 10-08-2011 PASSED BV 
RESPONDENT NO 1 WHEREBY THE APPELLANT HAS BEEN 
REMOVED FROM SERVICE AND AGAINST WHICH 
DEPARTMENTAL APPEAL OF THE APPELLANT DATED 17- 
12-2018 HAS NOT BEEN RESPONDED SO FAR DESPITE THE 
LAPSE OF MORE THAN THE STATUTORY PERIOD OF 
NINETY DAYS.

Peshawar.

V.

PRAYER:-

On acceptance of this appeal the impugned Order dated:10-08- 
2011 may kindly be set aside and the appellant may kindly be 
ordered to be reinstated in service with all back benefits.:- : ■:

Respectfully Submitted:-

1. That the'Appellant was appointed as SV Teacher (BPS-09) bn 

30-09-1989, remained posted to various Schools and since theri' 
he performed his duties with honesty and Tull devotion with 

spotless service career.

2. That the post of the appellant was later on named as Certified ; 
Teacher; herein after referred to as C.T. and was upgraded to 
BPS-14.

3. That due to domestic problems, the appellant requested : for 

leave and he was accordingly granted two years leave i,e with 

effect from 01-04-2008 to 31-03-2010.

4. That the appellant belongs to Charbagh District Swat which 

the hub of terrorists those days, and the Govt- servants were 

particularly at their target. It is pertinent to mention heire that'

was : -•;•

I

•;..1



•V

. 1

- \ during those days many Govt, servants were killed by terrorists 
and others including the appellant were threatened thai’if they 

performed duties with the Govt, they will be targeted. ;

5. That in the circumstances, the appellant was’ forced to leave the 
area and shift at safe place. However in the meanwhile the 
appellant along with two others while posted to Go'vt.vftigh ■ 
School Shawar Swat, was removed from service by the District 
Education Officer Swat vide Notification dated 10-08-2011 from : 
the date of absence. (Copy of Notification is enclosed as 
Annexure A).

6. That the appellant preferred departmental appeal .before , 
respondent No 2 vide diary No 253 dated 17-12-2018 Which is 
still pending and has not been decided despite the lapse of 
more than the statutory period of ninety'days. (Copy of 
Departmental Appeal is enclosed as Annexure B).

7. That the impugned order dated 10-08-2011 of respondent No 
1 is against the law, facts and principles of justice on grounds 
inter alia as follows:-

;

V

.iGROUNDS:-

A. That the impugned order is illegal and void ab-initib;

B. That the impugned order is void bejng passed 
retrospective effect, respondent No 1 was never vested 
with such power.

C. That no proper proceedings were taken. No proeeefdihgs 
as required-under the law and rules were ever takeh

.. against the appellant. : ■ r

D. Xhat no Charge Sheet and Show'Cause. Notice was : 
communicated to the appellant.

E. That no inquiry has been conducted, as-the appellant ws ■ 
never associated with the same.

.V

.V

o' ;

*;

F. That even otherwise the absence from/duty was not willful 
and deliberate rather the same was because :of; 
circumstances compelling in nature and were beyondrthe 
control of the appellant as well.

G. That mandatory provisions of law and rules have: badly 
been violated by the respondents and the appelfaht has^^; 
not been treated according to law and ruies.

i'.

'‘v.
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H. That there is no omission or commission on part of ; the 
appellant as it has been established that the appefent was 
illegally removed from service.

I. That exparte action has been taken against the appellant 
and he has been condemned unheard in yioiation pf the 
principles of natural justice.

J. That the appellant has about 22 years of service with 
unblemished service record.

:»

■;

:

K. That the appellant seeks the permissidn of this honorable 
tribunal for further/additional grounds at the-time of 
arguments.

' r

•••*:. ■

It is therefore prayed that appeal of the appellant may kindly be 
accepted as prayed for in the heading of the appeal

Dated-:13-04-2019 ipellant -** .**
Through

Fazal Sha 
Advocate, Peshawar

^mand

.-i

. ;

/

.V*.

•. >

....r •; • . ;
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR ••

•r

Service Appeal No. /2019
•: .

•
Habib Khan Appellant *.

;
•: 'V*.'.

VERSUS V

DEO and others Respondents

AFFIDAVIT : • A'

: •
;v;:I, Sharif Khan S/O Afreen Khan R/0 Sair Charbagh tehsil and;Pistri.ct 

Swat (Special Attorney), do hereby solemnly affirm and dectareoh- 

oath that the contents of this Appeal are true ;and correct "to the 
best of my knowledge and belief and nothing has been concealed 
from this honorable Tribunal.

’ •

;
• **.•

: ‘

Identified/b DEPONENT
:

Faza rSna h^Motfma nd 
Advocate Peshawar ;

r
?. . •)

•
V

. .
•*. * *■

: n’

h‘i • **.
.: •

'.v" i t'
;

. *•' / •
* -v .

: .<: •
\'

•i

.7 . *.!
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.•S

.*;• * :/



•i

. BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
J

Service Appeal No. /2019

Habib Khan....... ........... Appellant ;• #••••••••••••••••••••/

/VERSUS

DEO and others, ........Respondents

Application for the condonationof delay if any.
. >

.i

Respectfully submitted:-

1. That the accompanying appeal is being filed today in which 
date of hearing has been fixed so far.

2. That the grounds of appeal may be considered as integral 
Part of this application.

3. That the impugned order being void ab-initio, illegal arid time 
factor becomes irrelevant in such cases.

4. That the law as well as the dictums of the superior Courts also, 
favors decisions of cases on merit rather on technicalities.

It is therefore prayed that on acceptance of this application, the 
delay if any in filing of appeal may kindly be condoned.

no:

Dated-:13-04-2019. Appellant
Through

FazaTsh^
Advocate, Peshawar

and :

AFFIDAVIT

I, Sharif Khan S70 Afreen Khan R/O Sair Charbagh Tehsil and blstfict 
Swat, (Special Attorney), do hereby solemnly affirm and declare^ 

oath that the contents'of this Application are true and Gorrect to 
the best of my knowledge and belief and nothing .has been cpncealed 
from this honorable Tribunal.

.
on 'V

■;

DEPONENT

• • -;
• V/

V

•'..S ••••
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1 ■ ■ Wliereas.iyoii- the foUovvang tea 

.1; ... •
'* ■ '■ date mentioiie4':agaiiisf-their

vemai.n.;cl absent from their duties from the 6teachers willfully

name.
Date of absence 11

School
"CiOS-fS: ivuza Bandai Swat

.mmeji)f$.6tficial 
■Rst: ■ ■ ■ KSidom”Althtar D/o Amir
4iTian:^KiramCT-_j________________
M'st:'hJo'^^she&h:D/d Hamayo^ou,^-----

177 mhib^KTSTsTiTAfai-een ----

S.'No". 05.03.201;1,7

1%
*x- :

21.01.201.0'GGhdS^ Taahnia Swat ^ 
77iTs"shawar Swat 01 04.2010 - •’ ••■'2. • •*.

■3 ■ •

, ■ v,, -rthctritv to rCiiUi'ne Iheir duties but nOdire-cterl time and again ay -e ^.utnc.a.y 10 i«.
d--

'Whereas .tlrey have: been 

response were received from their ends. .
the day . 4were found absent on

I .

T

..................................................■

' ' Wliireas^ theif-vabsence was
The Daily Azadi (Sw.at/ Islarnabad) ShainahSwat and ( 

their dmy and cxpiain lheir absence within Fifteen days of the ■ ^
published in

Awstiffeed .17:07.2131 r to 
■' :. pnblicabn of tlie notice, but they have tailed

■: b Thislaciion-on .their parV tantamount L

whibir *ey,av^;liaWe to. disciF.Unary action
civil

resume

to misconduct service in discipline and negligence of duty for

iated the under Rules-3[1] [d] read-^ith.rules - , ^
2600,'which

as enuncii
. X

servant efficiency and discipline.ordinance
[4 fl] of lOiyber Pukhtun IChwa

. nppnfe scction^Jiorrhe bjoverrui^iit K lyb 1 PuU uu,
.OrdiiimlceaO'OO.; is'hereby, imposed .IS ni.ijoi pen ,

'y
■ .J

■V.

■V EXECUTIVE DISTRICT OFFICER-
hl-emV.mtary and secondary; 

education SWAT.

*/.. /
%•

r . :
i

dated. 10/08/2011 :
c; Eiidst. NoiSo^/Nowsheen/CT

iCopypftheabbveis. forwarded 1,0: ;

. The Disft'Cl Goordination Othcer Swat.
'. ' ■ The DisfricfAccounts ofto Swat. „.n-,idcs to recover the amount from .vlst:|yhe%dget.&AccountsOffh:erSv/atw h 0 ^
: yNowsheefr CTifor her absence-period and depo.,.. in to g,

.fchalimi.-- ■ - ...
■ ATSefrfmcipalGHS^^^^ recover the amount from

.'■.■TheofficiMco:ncerned. \
■ 'g-;- .■ ■ .'PA to tjie .BOO.local office.

:

-s: •! ;C-,V '• A-..'..
•t

j

*
V

;

S'

executive i5iSTRICT OFFICER 
FLEMENTAH'/ ■XNO SECONDARl 

EDtiCATiOM SWAT , -

I

. • 'r ' ’»

.* •
• •

y :>

.* ;
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• ^
BEFORE THE DIRECTOR ELEMENTARY AND SECONDARY EDUCATION

i

KPK PESHAWAR.

SDRIFCT - APPEAL AGAINST THE NOTIFICATION/ORDER DATED 10-08- 

2011. OF DISTRICT EDUCATION OFFICER SWAT, WHEREBY
THE APPELLANT HAS BEEN AWARDED THE PENALTY OF
REMOVAL FROM SERVICE FROM THE DATE OF ABSENCE.

Respectfully Submitted:-

1. That the appellant was appointed as SV Teacher (BPS-09j on 30“09-1989> 

remained posted to various Schools and since then he performed his duties 

with honesty and full devotion with spotless service career.

2. That the post of the appellant was later on named as Certified Teacher ^ 
herein after referred to as C.T. and was upgraded td'BPS-lA.

■;

' jv

3. That due to domestic problems, the appellant requested for leave and he,; . 
accordingly granted two years leave i,e with effect from 01-04-2008 tqwas

31-03-2010,and the appellant performed his duties for some .time.-

thereafter.

' 4. That the appellant belongs to Charbagh District Swk which was the .hub of . 

terrorists those^ays, and the Govt, servants were particularly at .their 

target. It is pertinent to mention here that during those days many Govt, 

servants were killed by terrorists and others including the appellant were ' 
threatened that if they performed duties with The Govt, they wifi be 

targeted.

^ 5. That in the- circumstances, the appellafit was forced to leave the area, and ^
shift at safe place. However in the meanwhile the appellant along with tvyo 

Others while posted to Govt. High School Shawar Swat, was removed from 

service by the District Education Officer Swat vide Notification dated 'lQ-08- 

2011 from the date of absence. (Copy of Notification is encipsed as 

Annexure A).

: ;

6. That the impugned Notification/Order dated 10-08-2011, to the extent of 
the appellant, is against the law, facts and principles of justice on grounds 

inter-alia as follows:-

l-;

■;

.y

;r

:•n; •
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\
y

GROUNDS!- • f

A. That the Impugned Notification/order is illegal and void ab initio.

B. That mandatory provisions of law have been violated while taking action 

against the appellant.

C. That no proceedings as per law enunciated in case of absence were taken; 
nor any notice was sent to the appellant as required,Onder the law.

D. That the absence from duty was not willful and deliberates rather the same 

was because of circumstances compelling in nature and were beypryd. the 

control of the appellant as well.

E. That almost all the employees terminated during militancy in the area have.' 
been reinstated by the department besides their appeals have been, 
accepted by the Service Tribunal KPK, and the appellant as such deserve the 

same treatment and. should not be discriminated.

F. That'even hiT'two other colleagues removed vide the same order baye - 
been reinstated while the appellant is treated differently.'.

' G. That the order of removal has been passed with retrospective effect.which >: 
order as per the Judgment reported as SCMR 1985 page 1178 is void, and 

no limitation runs against such order.

H. That the appellant did nothing that could amount tp misconduct.

L That the appellant was not' afforded the opportunity of personal hearing.

J. That the appellant has about 22 years of service with unblemished service 

record.

:
•.I*.

It is therefore prayed that on acceptance of this appeal; the 

impugned Notification/Order dated 10-08-2011/ may kindly be set 

aside and the increments may kindly be ordered to be reinstated in 

service with all back benefits.

Dated:-17-12-2018. Habib Khan Ex Certified Teacher 

(BPS-14) S/0 Afreen Khan R/Q : : 

SairCharbagh District Swat

f
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iBEFORE THE KHVE^lER PAKTUNKHWA SERVICE TRIBUNAL PESHAWAR
.:'-1

Service Appeal No. 515/2019

Habib Khan Ex-Certified Teacher (BPS-14) s/o Afreen Khan r/o Sair Charbagh District 
Swat.

:A,1

*1-

Appellant ]
■ -%

..'I. ! Versus "

1. ; District Education officer (Male) Swat.
2. Director Elementary and Secondary Education Khyber Pakhtun Khwa Peshawar.
3. Government of Khyber Pakhtunkhwa through Secretary Elementary and 

Secondary Education Peshawar.

■1
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RFFORF, TRF, KHYRER PAKTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 515/2019

Habib Khan Ex-Certified Teacher (BPS-14) s/o Afreen Khan r/o Sair Charbagh District 
Swat. V

Appellant

Versus I
1. j District Education officer (Male) Swat.
2. Director Elementary and Secondary Education Khyber Pakhtun Khwa Peshawar.
3. Government of Khyber Pakhtunkhwa througf Secretary Elementary and 

Secondary Education Peshawar.

-4
A

:c 2

.Respondents.

Parawise Joint Comments on Behalf of the Respondents:
Respectfully Shewith 

Preliminary Obiectiions

1. That the appellant is not an aggrieved person within the meaning of section 4 

of the service tribunal Act, 1974.
2. That the appellant has no cause of action / locus standi.
3. That the appellant has not come to this Honorable Tribunal with clean hands.
4. That the appellant has filed this instant service appeal just to pressurize the

1
respondents. ,

5. The present service appeal is liable to be dismissed for non-joinder/miss joinder 

of necessary parties.
6. That the instant service appeal is against the prevailing law and rules.
7. That the appellant has filled this instant Ser\4ce Appeal on malafide motives.
8. That the instant Appeal of the Appellant is badly time barred.
9. That the instant service appeal is not maintainable in the present form, and 

above in the present circumstances of the issue!.
10. That the appellant has estopped by his own conduct.
1,1 .That the appellant has concealed the mate:dal facts from this honorable 

tribunal.

1
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FACTS
. 1. That the Para No.1 pertains to record, hence, no comments.

2'. That the Para No.2 pertains to record, hence, no comments.
3. That the Para No.3 is correct to the extent of grant of leave, the rest of the 

para is incorrect and denied. In fact, the Appellant concealed the material 
facts from the department as well as this Ho^norable Tribunal. The Appellant 

applied for, leave w.e.f01 -04-2008 to 31 -03-j2010 for the purpose of domestic 

works. But he went abroad dated 03-04-2008 without taking leave Ex- 

Pakistan. (Application and Travel History annexed as annexure A & B)

T
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4. That the Para No.4 is correct to the extent that due to insurgency in the area, 
the government institutions were closed in the middle of 2009. In 2010-11, 
the situation of the area was normalized and all the institutions were opened 

and the government servants were serving as per their routine services. 
Therefore, the stance of the Appellant about'the threats to the government 
servants in 2010-11 is incorrect and baseless.;

5. That the Para No.5 is incorrect and denied. As stated in the para No. 3 above, 
the Appellant went abroad on 03-04-2008 and returned to Pakistan on 23-11- 

2010. His leave was expired on 31-03-2010. While he submitted another 

application dated 11-03-2010 without signature to the office of the EDO 

E&SE Department Swat for extension of his leave. Another application dated 

10-11-2010 duly signed by the Appellant was also submitted by the 

Appellant for extension of leave while the Appellant was even not present in 

the country at that time. It is pertinent to mention here that the Appellant was 

out of the country then how can he submit application for extension of leave 

by himsilf. His application for extension in leave was not accepted and he 

was directed to join his duty on expiry of the sanctioned leave. On the 

directions of the EDO E&SE Department Swat the Head Master GHS Shawar 

sent notices to the Appellant to resume his duty vide Notices dated 07-07- 

2010, 23-08-2010 and 27-09-2010 but he failed to resume his duty. 
Therefore, the EDO E&SE Department Swat issued absenteeism 

notice/publications in the Daily Awsaf along with others dated 17-07-2011 
but the Appellant still failed to resume his (juty. Hence, the Appellant 
removed from service vide Notification dated 10-08-2011 after observing all 
codal formalities. It is further stated that the Appellant went abroad on 17- 
02-2011 and came back on 01-03-2013 to Pakistan. Similarly on numerous 

occasions he went abroad which is clear from Travel History already 

attached. (Applications, Letter of rejection of leave, Notices and 

Publication annexed as Annexures C, D, E,r,G and H)
6. That the Para No.6 is correct to the extent ojf departmental appeal. The rest 

of the para is incorrect and denied. The appeal of the Appellant is badly time 

bared. The Appellant should have filed his appeal within the stipulated time 
if he was aggrieved of his removal from ser\|ice order.

7. That the Para No. 7 is incorrect and denied. The Appellant willfully remained 

absent for a long time and has been removed from service after observing all 
codal formalities. Thus, the instant Service Appeal of the Appellant is bereft 
of any merit, hence, liable to be dismissed inter-alia following grounds.
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GROUNDS •!

A. That the Para No. A is incorrect and not admitted. The impugned order is 

not illegal, unlawful and ab-initio.
B. That the Para No. B is incorrect and denied. The Appellant has been

removed from service from the date of his absence after the notice issued
►

in the daily Azadi Swat/Islamabad, daily Shamal Swat and daily Awsaf
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Swat d^ted'^l 7-07-2011 as mentioned in the foregoing paras in the facts 

above.
C. That the Para No. C is incorrect and denied. Proper proceedings under the 

law and rule and law were taken against the Appellant.
D. That the para No. D is the repetition of the above paras, hence, no 

comments.
; E. That the para No. E is irreleva,nt to the present issue, the evidences against 

the Appellant were sufficient for imposing major penalty of removal from 

! service. Therefore, there was no need of enc uiry.
F. That the para No. F is incorrect and denied. Detail reply of this para has 

already been given in para No. 5 of the facts above.
G. , That the para No. G is incorrect and denied. The Appellant has been treated 

in accordance with law and rules.
H. That the para No. H is incorrect and denied. The Appellant has been 

removed from service after observing all codal formalities.
I. That the para No. I is incorrect and denied. Notices were issued to the 

Appellant time and again.
i J. That the para No. J is irrelevant, hence, no comments.

K. That the para No. k is legal, however, the respondents also seek pennission 

of this honorable Tribunal to advance further grounds at the time of 

arguments.
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It is therefore very humbly prayed that the instant Service Appeal of the 

Appellant may be dismissed with cost in favor of the respondents.
1
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BEFORE THE KHYBER PAKTUNKHWA SERVICE TRIBUNAL CAMP

f,*COURT r Ir

rService Appeal No. 515/2019

Habib Khan Ex-Certified Teacher (BPS-14) s/o Afreen Kian r/o Sair Charbagh 
District Swat. ‘4

4Appellant

Versus 1.

Provincial Govt, of Khyber Pakhtunkhwa & others\
‘■f

■

Respondents! .

AFFIDAVIT m

-4
I, Hussain Ali Litigation Officer, do hereby solemnly affirm and declare on oath on 

the directions and on the behalf of the Respondents that the contents of the comments 

are true and correct to the best of my knowledge and bplief and nothing has been 

kept secret from this Honorable Court.
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OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) 
DISTRICT SWAT I

!

4 ■
Email: emisswat@gmail.com. Phone No. 09469240228 3

I 1
I ;■!

>1
4

AUTHORITY LETTER i •;

3Mr. Hussain Ali Litigation Officer, office of the undersigned is hereby

authorized to submit comments in Service Appeal No. 515/2019 case titled Habib
\

Khan Vs GovtofKPK and others and attend Khyber Pakhtunkhwa Service Tribunal 

Peshawar on behalf of respondents..
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?)"INTEGRATED BORDER MANAGMENT SYSTEM
FIAKQ G -9/4 PESHAWAR MOR.ISIAMABAD 

FaxNo;0SV9262376.Tel-No:051-9107219 
R-11 (TRAVEL HISTORY)

■<(

156020326B429TRAVEL HISTORY FOUND ON:
Deoartment: EDUCATION 
Request Date; 04-Sep-2021

Diary No; 5190 & 20*09*2021 
Query Date: 21-Sep*202l

Required By: District Education Officer (M) Swat at 
Gulkada Swat

Letter Number 9268

TRAVELER’S CNIC/NIC 
'“1560203268429

PERSONAL INFORMATION:
HABIB KHAN BIRTH DATE 02-JUN*1963NAME

NATIONALITY PakistanFATHER/HUSBAND NAME AFRIN KHAN

r
I

;
TRAVEL DETAILS:

I
fiSMItsSPll© gQaZLt::; i^=gii~i;QDiTsi;)

3-Apf-08 3:37:20 QR-319 Departing DOHA1 XL410S421 JINNAH INTERNATIONAL AIRPORT

Departing3 17-Feb-11 18:30:38 TG-507-OEP MASCUTXL4108421 JINNAH INTERNATIONAL AIRPORT

departing5 30.Apr.13 5:39:36 GF751 XL4106422 ARE. UNITED ARAB 
EMIRATES

JINNAH INTERNATIONAL AIRPORT 
KARACHI

'sisn^Ki
■■ ___________________________________________

i;iSK5fj|v>r2r' rsR.A.

7 3Wan-16 7:39:08 QR611 departing XL4108422 SAU* SAUDI 
ARABIA

JINNAH INTERNATIONALAIRPORT 
KARACHI

departing9 3.Jan.19 20:15:06 GF753 XL410&422 SAU. SAUDI 
ARABIA

JINNAH INTERNATIONALAIRPORT 
KARACHI

•nme: 12:01:18 pm Paoa 1 of 2
NotB:Computer Generated Report Based On Given Particulars.

NOT FOR COURT USEii ;
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OFFICE OF THE EXECU^VE DISTRICT OFFICER
ELEMENTARY ^ND SECONDARY (jWL

©■ . .,N

;.©•h\ "4■d'I:. EDUCATION SWAT 

/ Habib Khan/CT Dated
*

p ©\ No am -i
. ^’:-To
.-i

, Mr. ,Habib Khan S/0 Afareen Khan CT 
Village Seer PO Charbagh Swat •r.

•iV
I EXTENSION IN l.RAVE WITHOUT PAY.

Memo:
Reference your application dated NIL on the subject cited, received in this 
oflkeon 12.03.2010. I

*i * * ' ' I

You aie directed to join your duty on the expiry of long leave as there is 
no valid reason for extension of leave.

4i

A
::'
f

EXECUTIYB-DlSTRlCfOfiFICER 
/ELEMENTARY AND SEg0ND/3?y 

EDUCATIONI AT r}

i Endsc No.}

©Copy of the above Is forwarded to: •

PA to the EDO local office, 'S

>!
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HO

'o'L^HOOL SliA'^ DI3Txt3KA2.'f7 ■>*

■■-K:

Dated °7A^ /2010.•/ “■a
/■

i 1 'n\iPTO/
Evillabro Khan GT 
GovtsUigh School 
S!iav;ar hiQbt:Sv;at.

/
j

Subject. SXDIRY 03? rf:i^Vy! B! H/0 M.3I3 SDAK Qg gaiS iSIIAW.^. 
Iicmo: I’C is hereby atatod ^or yoio: infowna-biou vide Erocutlve 
Slstridt Officer olewnntary & secondary HdntSH'at,letter ITo.1269b/P.X';o.30!;. 
Habib Jtlvdn /QT dated 18/6/2010,ycvir applicntior. x^or extension in leaTe 
V?*(3*i.1/4/2010 to 31/3/2011 has been rejected nnd you arb directed to 
attend the school diity iinrr.ediateiy, because your louve Iia'a clreudy been :

1 bo taken araitJot '

!■ ;

expired on 3l/3/2010*0thervjloe ex«party dccisio^
you.

Hesdm^fi 
GecU High Schooh

Copy iOn-ftirdod for infornation
•'.lonJ't SecJEdu5S'’.’D u•

■j

The Execati^e Elstric-t Officer ' i
5./

Vi//'Hmd mMcri 
GBt}UH%h Sclmol, 
ShoiCar, Disii:Su)ai

i -
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OI‘M(‘K OK TliK KXi.x:iJTIV C OIS'I UlC I OI KICKU 
KLKMKN I’ARY AND SICCONDARY 

KDlIC AtlON SW A I
.-K.

No, 3()5/I I;ihib Khiin/C’T ■J

IDnlcu: /201()

lo
.I-*

'Mh' I UindmasU'i'.
('ll IS- Shaw'nr Swat.

7
Subjccl;: HX n-NSlUN IN LnAVH WITI lOUT PAY

Memo:

©l is suhiniilcii lluil Mr. Habib Khun CT oryuiir sciiuol pioLxutict! on leave wiihuui pay 
from ()1.{W.2(K)8 to 31.03.2010 vide DCC) .sanction No. (.600-10 daieci

a

v|lor ihc period

. !o;i)6.2nos.
' . On die expiry ol' leave ho applied for extension in his leave for turlher period Iroin 

1.0.3.201 i. which was rejected and lie was directed lo resume duty but he 

and this uiricc letter undelivered.
U.erelbve dirccied to ask him on his home add-ess under regi.slered cover lo 

rcsiiine duly under inlimaLion to this oriice.

01.04.2010 Ui

was nut pre.si;ni

You are

yc
i I? .!nXECUTlVb DISTRICT 0ri|CER 
•J.lLMl-lNTARY AND SilCONP.^RY 
icy EDUCATION SWATR'*^

y
^ fJ
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(5) nllPlGE OF (SHE HEAD MASTSR G07ERMHEHT HIGH SGHOO^Ii SHAWAR DlSTTiSWA!!;^
^/4/- /2010

i^-
Dated

/
^'2:J’ TO Mr.Habib Xhan CT . 

Govt {High school 
Shawar, Bistt; Swat. i-

r'4

Su'bjec-b. mmY OF lEAVE IH R/0 HABIB KHAH Cl SHSiSH&WAR. 

Homo;
District Officer

It is hereby stated for your information vide Executive 
elementary & secondary Edu{Swat, letter Ko.16352/ 

Habib Khan 02 dated 3/8/2010.your application for extension in leave 

V.e.f,l/4/2010 to 31/3/2011 has been rejected and you
attend the school duty inmediateOy;because your leave has

are once again
t.

directed to
already been expired on 31/5/2010, Otherwise action will be taken against

i
•1

you under E & D rules,1975* • {

Wi
‘>y, Head Ma 

! Govt{High schoo 
shawar Distt;Swat.

-^l/c

r1
4Copy forwarded for information to;-' 

2he Executive DiatttOfficer E&S £du;Swat«i

Head Ma 
GovtsHigh school/^ 
Shawar,Distt;Swat,//:>

i
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OFFICE OF THE EXECUTIVE DISTRICT OFFICER 
elementary AND SECONDARY 

. EDUCATION SWAT

Nn. / Habib Khan/CT

dated y'l I 72010 «*. 'I

N',

To
■ri

|The Fleadmastef, 
GHS: Shawar Swat.!

Subiect: EXPIRY OF LEA VE IN R/0 HABIB KHAN CT GHS: SNA WAR !>-
'.4

Memo:

Re£erencc your letter No. 946 dated 07.07.2010, on the 

■ you ate directed to direct the teacher on his home addres 

duty imrhediately. If he failed another call notice' after seven day 

tHs office.

Dject cited above, 

i under registered to resume his 

; be issued under intimation to

su
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OFFICE, OP gHE HEAD MUSTER GOTIPsHIGH StfeoOX SHAWAR DISTT;SWAT.
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/
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So, / Dated^^X7/2010>//

To Mr.Habib Kban CT 
GHS s Shawar p Swa t • 
Village Se0r>P:O 
Charbagh Sv/at.

. / >

V

/Subject. EXPIRY OF mVE IH R/0 HABIB KHAIT CT GHS;SHAWAR SWAT. 
Memos H

It is hereby stated £kc-your information vide Executive Distt: s 
Officer elementary and secondary EdusSwat,letter No#19412/Habib Khan CT | 
dated 20.9;2010,your application for extension in leave W.e.f 1/4/2010 to: 
51/3/2011 has been rejected and you are once again directed to attend thJ 
School duty immediately, because your leave has already been expired on 
51/3/2010;'0therwise action will be taken against yi 
rules. ‘ ' j

-i

■'.j

i-!,
rder the fisting r-

4Head Master, 
Govt:High tic 
Shawar;DisttJSwat.

ubol zi ■
En^at;Ho. •^SS / Dated /2010.

Copy forwarded for information to:- - 
liThe Executive DisttrOffloer E&S EduiSwat. 
2.2he Office record*
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-Head Mast 
Govt:Higk_S<ihool 
Shawar.pisttsSwat. I
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OFFICE OF THE EXECUTIVE DISTRICT OFFICER 

ELEMENTARY AND SECONDARY 
EDUCATION SWXT

’■t

• ■ '-A

•1;/'■

/Habib Khan/CT
^'1

/2010
i

'--•1To -

The Headmaster, ;
GHS; Shawar Swat

WYPTKY OF T.F.^ VF, TN ti/0 HABIB KHAKCTSubject: 'i
• ,1

-V ^
Memo:. Reference your letter No. 948 dated 23.08.2010.

You are^irected to issue 
school to resume his duty immediately, failing which action will be taken

against him under the existing rules.

THIRD call notice to Mr. Habib khan CT of your t.

•" j
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EXECUTIVE DlST^^V^I^nCl^ t ^ 
lELEMENTARY AND SECONDARY 

EDUCATION SWAT
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■^■■■,-' -BEFORE THE KJiYBER-PAiaTty>JKHW-A SERVTCT

• i
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f i? r:
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!■ - C/\MP COURf;?!-WA-T;.; I

,J V.

H': t

Service Appeal No. 957/2016 •

-.04.08.2016 

07.1'2.20l7-

i

//ier
Date of Institution.. ^:r •

^ isr••

Ml <_iDate of decision...
W ■

■ ■ Sholikat Ali son of Muhammad-Shafiq,R/0 Kolcari,Mingora Swat Ex-Con^ble^
No., 4741, FRP Platoon No. 83;^P.S Mingora SwaL-i'"

. Versus

L'.<
f; »

1

i ■■■■ . .(Appellant)
- ■

j;

. Superintendent of Police, FKP Malakand Region, Malakand and two others. '
-... ■ (Respondents)

■1; ;
I ■t.

ARBAB SAIFUL KAMAL, 
••.Advocate , For appellant.. V

i-
■ MR. KABIRULLAH K^TTAK, 

; • AddhAdvocate General '■ :For respondents, ’
?

' .<i
• 1

■;

^ j:- '-MR NIAZ MUHAMMAD }^AN,- 
'MR MUHAMMAD HAMID h^GHAL,

- JUDGMENT - ;

->
CHAIRMAN • 

, MEMBER
.x

;

;

;
:n ■ MliHAMMAn KHAN CHAIRMAT^:-- This judgment shall

-disposed, of other connected appeals No.' 697/2016 Muh'ammad

and No. 961/2016 Umar Ali 

:ts are involved.
‘"■■■7 ......

Argents of the learned ■couns£;l for the part4s heard and record perused. '

i ISO.I

r•i7'"
•!.b

Said, -No.
•M'.' 958/2016 Fazal Yaseen, No.-959/2,0'16 Afzal Khan, 

as'in ali.the appeals common questions of law and .fa

■■’i

! !
J • • *,

i

■ 2,\ \ '•
I

• -.-7. 1;.

FACTS. :1

Th.e^appellkit Shaufeat: Aii-: Umar- Ali- and 

-'.6'QPi.vS.fi?Vi96..Cin^2-8-t08,9t)l6i..^jhe appellant

Afzal Khan were removed

' Faza! ‘Vaseen was removed from'•!; • i: •

r f

;■■■- AFimSTEB. •---.-.'t

i: ‘ •
•1-

rrt.. t I 1:• I
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^jervice-on 02.02.2Q,0p and the appellant Miihararnad Speed-was removed from--Jilr ...
■ seiyice oh 21.09.2009.. fhe appell&1ti*.tlien filed departmental appeals'belatedly . • 

which .were rejected then, the.appeilant also approached this iTribunal. belaitedly -not
j

•withip the stipulated time.
[

arguments
i..

4.V; The .learned counsel for the appellants argued that .’die very ;6rders of 

removal'..from service are void ' ■'because Ull the's.e orders, have .been given

I:
;

t

retrospective effect. That in view of judgment,reported as;1985-SC]V[R-l 178 no 

.^.liniiPitioh shall run' against void order. ■
t

I

;
Oh the other-hand the learned Addl. Advocate General argued that the ■ 

: departmental, appeals are hopelessiyjtirhe barred. That the revisiort .within the •

5:'
J

■ meaning of Rule 11 -A of Khyber-J?ak:htunJchwa Police lUiles, 1975‘.could not ■ 

eniaige the period of limitation. That all the codal 'formalities were fulfilled by the

a:
. i
V t 'JI ; .

- J, . department.

I

iC- >;■

r

■•v; 1

:-5
CONCLUSION t ■

V."! iI
„ f

J. ;6-..Regardless of other'merits of he case it

■ -these-orders’ha.v&. been given:'retrospective effect and in\iew of so many' 

judgments delivered iby this Tribunal :oh-the basis of judgment reported'in'

.'' ^^gvIR-1178 the' retrospective Order ig‘ a void order and no limitation, shall'nJn ^ 

i: ■agamstvoid'br^er.

Since no limitation runs'against a. void order,

-. revision would n.ot.curta'il the ri^ts of.the appellants qua the limitation or.in other

s fin admitted.position that all ' . ;■
I

i

••• 1985- !

T.' :
i
i

-IfI
any successive, appeals or,

• :■

S

i;
t .1

i .

Kb I i
■
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,. reSpect;Pres^ing. that all other elements of due i 

with,the void order:cann0t|,e:sustained(;in%islpre alone.,
processes -have been complied : t

i ;U-.r
V

mW'. -
•8. ■ . As a sequel to the above discussi 

the appellants

*.
Sion, the/present appeals-are .accepted aiid; ■ '

is- however; at liberty to 

period- of ninety days. ■ ■ 

outcome of* the denoyo 

own posts. File be consigned to the ■

:
are reinstateq: in service^ The-d^krtment i

■ hb|d denovo proceedings in'-accordance with .laiv'within ’a 

■The intervening, period^ shall be aubjeet to tll^finalir* - •
I? .

■prdoeedings. Parties:are lelVto bear their i

.'I
record room. ; I-'.*•

.!

Date of Presentatirrii'^e ?
; ■ ' C.dumberefWorr5=.!r.l.:.4,.'^

Copyici" Fee
'Vr^irA^___ _

Tots2___L

;
I !

i *
-NaiDE of

Date of C-cn^pier,;.:;’■; ,
Date of Deli

fei=: ! .

very ofCt!5>y__ /
7
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

■:\'n
I t

'•i.

Service Appeal No. 562/2016 §il/
a'

16.05.2016Date of Institution.

02.03.2018Date of Decision.

Rahim-ud-Din son of Syed Rehman, R/0 Ajoo Taiash, Tehsil Timergara,
(Appellant)District Dir Lower.

VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa, Peshawar anmd two
(Respondents)others.

y\r. Sajjad Ahmad Khan, Advocate 

Mr. Muhammad Asif Yousafzai, Advocate. 
Arbab Saiful Kamal, Advocate For appellants.

Mr. Usman Ghani, District Attorney and 

Mr. Muhammad Jan, Deputy District Attorney For respondents.

Chairman.
Member.

MR. NIAZ MUHAMMAD KHAN,
MR. MUHAMMAD HAMID MUGHAL, 
MR. MUHAMMAD AMIN KHAN KUNDl, 
MR. AHMAD HASSAN,
MR. GULZEB KHAN,

Member.
Member.
Member.

o-

JUDGMENT

Si:r\y vva
NIAZ MUHAMMAD KHAN, CHAIRMAN-.

The following appeals are also clubbed with this appeal for decision of

common issue explained below:-I

(■
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1. Appeal No. 1259/2011 Fazal Malik

2. Appeal No. 1994/2011, Mst. Zaitoon Bibi,

3. Appeal No. 1183/2014, Zafeerullah Khan,

4. Appeal No. 1186/2014, Muhammad Bashir,

5. Appeal No. 103/2015, Muhammad Raza.

FACTS.

1. In a number of appeals this tribunal (DB) delivered judgment as to

void status of retrospective order of major punishment of

removal/dismissal/compulsory retirement (for brevity "termination").

The mother ruling relied upon was Noor Muhammad v The member

Election Commission and others (1985 SCMR 1178). One of such

judgment of this tribunal is entitled “Muhammad Ismail v Deputy;

Inspector General and another" bearing Service Appeal # 463 OF 2012

i
decided on 22-11-2017. Another Judgment of this Tribunal is entitled 

"Arif Khan v Inspector General of Police and three others" bearing #

1213/2015 decided on 18-12-2017. In almost aO these judgments of

this tribunal it was decided that retrospective order being void could

not be modified to give the same prospective effect under section 7 of

the Khyber Pakhtunkhwa Service Tribunal Act, 1974. It was also

decided that retrospective order being void order would not attract

any limitation. All the present members of this Tribunal had delivered

the same judgments. But during hearing of this appeal it was br 

to the notice of the DB comprising of the Chairman and one Learned

;

;

\

r
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I

;■

member that another bench (DB) of this tribunal had delivered, a
;

the modification of retrospective part of voidcontrary opinion qua
■i

order in service appeal No. 984/2013 entitled "Muhammad Ayoz Vs. 

Government of Khyber Pokhtunkhvi/o through Secretory, E&SE,
;

Peshawar and others” decided on 14-11-2017. Going through this

judgment it appeared that both the learned members of the bench 

had already delivered the former opinion in first two mentioned 

appeals above and now they have delivered contrary opinion while

sitting not in larger bench and without discussing their earlier

judgments. Perhaps the Learned members were not apprised of the

earlier judgments neither the same judgments were pressed into

discussed. The bench (DB) hearing the present appealservice nor

x_ could not decide the issue due to two contrary views.of this tribunal.

r>
It was therefore, considered necessary to constitute a larger bench to

decide the issue.

ARGUMENTS . a

2. Ail the lawyers for different appellants defended the first opinion

;
while the DDA supported the second opinion. In favor of first opinion

the judgments referred to in conclusion part were relied upon. In

favour of second opinion the DDA relied upon judgments discussed(

also in conclusion part.
Ai.:..-..: .i

2-

<
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CONCLUSION.

3. This Tribunal is now to decide three questions. The first one is

whether the retrospective order of termination in any form is a .void

order? And if so can void order be modified to make it operative

prospectively? The third and final question would be that if

prospective part of the order is held to be legal one after modification

then whether limitation would be attracted to the legal portion of the

order?

4. In the first opinion of this Tribunal as to void status of retrospective

order and non modification of such order the reliance was placed only
*

on the judgment reported as 1985 SCMR 1178 entitled "Noor

Muhammad v The member Election Commission and others". This

judgment declares retrospective order as void order. The other

judgments relied upon by the lawyers for appellants also are based

mainly on this mother judgment therefore, there is no need to discuss 

those judgments. But nothing is there in Noor Muhammad judgment

as to modification of such void order and whether the order could be

modified to make it prospective and legal. This triburial is first to

discuss Noor Muhammad case. In this case the issue before the

august Supreme Court was not of a service matter but of

disqualification of a candidate for elections who was in service and

was terminated retrospectively. This Tribunal while delivering first 

o^on was not assisted anymore and it was opined that void order
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i

could not be rectified. The second opinion of this, tribunal as to 

rectification of void order is also not based on any supportive rulings 

or law. The august Supreme Court in the same judgment had referred

1
1
• [

1
i
(■

V

ito a judgment of Lahore High Court (PLD 1953 L 295). This judgment

was delivered in a service matter declaring such retrospective order

i

as void. Another Judgment delivered in service matter by august
■j

Supreme court also held the same view [2002 PLC{C.S) 1027] retying 

mainly on mother judgment of 1985. A judgment of FST [ 2007 PLC

,

(C.S) 5] has declared such retrospective order as void ob initio and the

whole proceedings were declared to be nullity for being retrospective.

But in all these judgments the question of separation of prospective

part of the order is not discussed. A Judgment referred to by the

august Supreme Court in mother judgment is PLD 1964 Dacca 647

entitled "Dr Muhammad Abdul Latif v The Pro\/ince of East Pakistan

and others" which has touched this aspect of the issue though not

decided conclusively. In this Judgment the worthy High Court referred

to some judgments from Indian Jurisdiction and held that such

retrospective order could be legal to the extent of prospectivity and

needed not be bad in toto. But their lordships did not reach a definite

conclusion and in para 9 of the judgment while discussing different

judgments from Indian jurisdiction left the discussion unconcluded by

holding that the counsel for the appellant requested that his clienti

%j^ld be satisfied if declaration was given to the effect that the order
;

7
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of dismissal covering the period prior to the order was bad. Their 

lordships wrote that they did not enter into detailed discussion of the 

aforesaid question and held for the purpose of the appeal that an 

order of dismissal of the nature might be supported to the extent it 

found valid and need not be declared bad in toto. But in this 

judgment reliance was placed on judgments from Indian Jurisdiction. 

Now we are to see whether position in India qua the present law in 

this part of our country (Khyber Pakhtunkhwa particularly) is the 

and whether after the judgment of Dr Muhammad Abdul Lotif above 

any change in legal scenario emerged in Pakistan and for that matter

!

!

was

same

this Province.

5. In order to appreciate this judgment and its relevance and 

applicability we would have to discuss position in India on the subject. 

This issue was raised and discussed in India in many cases includingI ^
I

•;
Sudhir Ranjan Haider v State of West Bengal" referred to in Dr

1

Muhammad Abdul Lqtif case above. The Kerala High Court has now

finally decided this issue in a case entitled "State of Kerala v A.P

Janardhanan in WA # 2773 of 2007 decided op 29-03-2008

fhttps//.indiankanoori/dQc). This judgment has traced the history ofi

;
rulings on the subject and has finally decided that in India such

retrospective order is not a void order for the reason that no legal

precedent or law was available in India where under such order could

?be, declared void. That in some Indian service laws express authority
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given to executive to pass such retrospective orders ( Para 12 to 

14 of the judgment). It was then finally held that in those cases where

was

express authority was given to executive to pass retrospectiveno

order of removal then that order would be illegal and not void and

that prospective part can be separated from retrospective part and

be effective prospectively. The opinion in Dr Muhammad Abdulcan

Lotif case based on Indian jurisdiction had no relevance in Pakistan

because at the time when this judgment was delivered we had a

judgment of worthy Lahore High Court (PLD 1953 L 295) which had

declared such retrospective order as void order. It was perhaps in this
i

context that their lordships in Dr Muhammad Abdul Latifcase did not

deliver binding and conclusive judgment to be followed as ratio and

left the matter undecided by giving just passing remarks vyhich would

be treated merely as obiter. And now in Pakistan two judgments of:

august Supreme Court referred to above have, declared such order as[

void order. The first question is decided in positive.

6. Now this tribunal is to see whether a retrospective void order in thisi

area can be modified and prospective portion be separated as

; effective and legal. This would need discussion and application of!

mind as we have failed to jay hand on any judgment which prohibited

such severance. The first conclusion as drawn by this tribunal and the

FST in case reported in [2007 PLC (C.S) 5 ] .was based only on the V
V-

of void order. It was understood that since void order was a
I-
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nullity hence could not be rectified. One other judgment on the same 

point is 1993 PLC (C.S) 308 of FST.entitled Abbos AH v The Executive 

Engineer and others. We have also failed to lay hand on any judgment 

of superior courts which allows such rectification of void orders( 

Indian judgments and Dr Muhommod Abdul Lotif judgment allow

i

such severance but as discussed above in India such order is only

illegal and not void. In Dr Muhammad Abdul Lotif case the order was

held illegal and not void on Indian pattern ). We are now to come out

of this imbroglio by applying juristic sense and prevalent rules of

interpretation on the subject.

7. The assistance and help can be sought from jurisprudence of vires of

laws. We know that Courts while declaring any law as ultra vires have

a tool and technique to save valid portion of ultra vires laws. This is

called rule of reading down and severance. This leads us to conclusion

that if any law is declared ultra vires then legal portion if separable

can be saved and need not be held to be ultra vires in toto due to its

being solely in conjunction with bad law. Though this topi is available

in saving statutes but on the same analogy it can be used in executive

orders. Similarly if any legal portion of an executive order is separable

then there seems no hurdle in not saving the same. Secondly the

retrospective order is not held to void ob initio by august Supreme

X, Court but only void. Only FST [2007 PLC(C.S)5] has declared it as such
i

'■but'^ithout any reference to any forrn of jurisprudence. The• \

yI
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difference is that the former is invalid right from the foundation and

cannot be corrected. But the tatter is not invalid from the start but

has been made invalid subsequently. In retrospective order the

foundation is valid and whole proceedings are valid and only in the

final order the termination is made retrospective. This tribunal is

therefore, of the view that question no 2 as framed is decided in

positively holding that such order can be modified. /

8. Coming to the third question this tribunal is of the view that since the

retrospective order is held to be a void order no limitation would be

attracted to challenge the same. If limitation is applied then how the

tribunal would rectify the same as rectification would be made only

after declaring the appeals to be within time. The tribunal cannot

rectify any such order without assuming jurisdiction and no

jurisdiction can be assumed without bringing the appeal within time.

9. In the last this tribunal deems It appropriate to discuss one judgments

of Punjab Service Tribunal on subject. This is in case entitled "Ihsanul

Haq Chaudhery v The Deputy Commissioner". (1988 PLC (C.S) 511).

According toi thls judgrrient the error of retrospectlvlty can be

modified. This opinion is based not on any ruling but on wordings

used in Noor Muhammad's case. In Noor Muhammad case the Court

observed that order would not operate retrospectively but
-•V,

-p^rospectively. From this observation the Punjab Service Tribunal held 

that-such retrospective order was not void and could be rectified. But

'v .
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this tribunal with due deference is not inclined to accept the

conclusion of the Punjab Service Tribunal about void status of the 

retrospective order as the august Supreme Court in Noor 

Muhammad's case has categorically held such order as void order.

The Supreme Court did not disciiss the rectification in this judgment.

However the effect from prospective date as observed by august

Suprerhe Court would strengthen our above conclusion that the

prospective part can be severed and protected despite th^e nature of

the order as void.

ANNOUNCED
02.03.2018

(N MUWAMMAD KHAN). 
Chairman

(M. HAMID MUGHAL) 

Member
<ryi

(M. AMIN KHAN KUNDI)

K

Member

AHMAD HASSAN) 
Member

ei'" mw
KHAN) -(GULZ

kMember __ ■o>'

Ibviij________ I

orCfv-y-,

Tif(Approved for reporting)

;■
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■• f>esh Imann, piG,House,|lalaka.nd

ii
I?

Appellant
:

JI-. i:
Versus 

■ C'ficer,..

\
!:;KPK ■iProvincial' Police,

Peshawar.' ■ '

Deputy Inspector 

Division, Malakand.

:Disthct Police. Officer, S'wat.. ■■ . ■
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General, Malakand
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APPEAL NQ.77/9ni R . • f - .t!1

■• 'sI(Ta(-ud>Din-vs-Provinci3l Pnliro offi
K'PK, Peshawar and others etc).cer.

i• •- ?j •!
I

judgmemt .
■ •! ?

02;65.2bl6
1

ajVIUHAMMAD J\71M KHAIM ■AFRlD(,-rMAiRMAM.
. .■ V ’. ■ • ■ ■ '■ I - ■ ■ ■ ■■

with counsel, and Mr. In-.-an-ullah,.. Inspector (legal) .aipngwith

Muhammad'.Zubair,. .Senior Government Pleader-for 

present.

Appellant

Mr.
\
?!

respondents it
1

■ .... iI
sT: •

i
i

ft

i
Tajud Din. son of Shah Nazar, hereinafter referred 

appellant, has preferred the'ihstam'appeal against 'th'e original-order 

dated 11.03.2010 followed by order passed on departmental appeal

dated 18.02‘.20I2', and or^er passed in review- petitior. dated 

27.11.2012. •

io as' the
\
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; • \ *!
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f.v .. I ii •Brief facts of the-case are' that the appellant was servihg! as 

Constable when discharged from servlce with immediate effect due!to 

■ his links with terrorlsts/mrslrreants organization,'.
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Perusal-pf-th.e.fecorc 'would suggest .that the fi.rst'original order i

}
t’ *

\was passed on.;aa.3;;2010 w|iile the appellant was handed over to Pal<
• ’ i . • . ' . . • * .**'».

Army on 10.3.20.10'i;e. ond. day earlier than: passing the impugned

I .
I
I-

• \
i:.• -.

y.

order. Accorrli'na u«-..t ;
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Cornm.'anding h eadquartel" 37 Divrsi'on appellant was investigated by

•the Pak Arm^ personnel and' declared dear by the concerned
■ . i .■ " " r/:'-:' ' ■

authority.'Apart'from the said certificate appellant was ridt/proceeded

5,!

ii
>1

• - I!! i
. I;

i;

against departrtierit illy as neither any charge-sh'eet nor'any statement 

served on him .nor enquiry was conducted and

i! • t
ii •
eof allegations was .

...
hence-the appellant was bonderpned unheard;and the impugned order

i
C
!

r

is a void order findir^g no supporjfrom any legai provision of service^^n;
I . . ■ V

i.

.1

I:
For the abovn mentioned reasons the appeal .is acce'pted and as 

a consequence thereof appellant is reinstated in service with back

I
•%

? ‘
(!

benefits.-The-respondents may, in .case of need, proceed against the 

and in such eventuality proceedings shall be

1
i

appellant' afreili
ji

completed withiri'a peribd of two months.. Parties are ho.wever left to 

bear their own lostsj File be consigned to the record
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