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Appellant in person presén

hearing on 26.02.2014.

Appellant in person present and submitted an épplication
for withdrawal of the appeal with permission to approach proper
forum. Application placed on fllé. His statement also recorded. As
éuch the appeal is dismissed as withlélrawn with pe_nﬁission to

approach iaroper forum. File be consigned to the record.

ANNOUNCED -

26.02.2014 ~-Member
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'BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Syed Amjad Hussain Shah S/O Miskeen shah, Ex Gestetner Operator, Board |
of Intermediate and Secondary Education Abbottabad R/O Village Sheikh
. Ul'Bandi, Tehsil and District Abbottabad. ' o

PESHAWAR

Service Appeal No:

/S‘\S‘ﬁ_ of 2013

| _ Appellant |

Versus

1 Secretary, Board of Intermediate and Secondary Education Abbpttabad.

2 'C_hairman, Board of Intermediate and Secondary Education Abettabad. :

~ Respondents
SERVICE APPEAL '
INDEX
S.No | DESCREPTION OF DOCUMENTS | ANNEXURES | PAGE N(_)"
1 Memo; of Service Appeal along -—-- 1 t0,6
with Affidavite
2 Copy of charge sheet. A 7 to 08
3 Copy of statement of allegations B 9
4 Copy of show cause notice. - C 10to 11
5 Copy of inquiry report. D 12to 14
6 | Copy of dismissal order. E 15to 16
7 Copy of Writ Petition No F. 17 to 21~
253/1999 . ‘ '
8 | Copy of Judgment of High Court G 221036
9 Copy of Judgment of Supreme H 37 to 41
Court _ : ‘ .
10 Copy of judicial charge sheet I 42
11 |Copy.of Judgment of Senior T 43 to 49
Special Judge, Anti Corruption | ' ’
- K.P.K dated 19/04/2007 . : :
12 Copy of application 27/04/2007 50
13 | Copy of High Court judgment L . | 51to55
| dated 946442007 \3~—1o~2e1},. o ; 1 -
14 Copy of Impugned Order dated | - -~ M - _ 56
04/11/2013 ‘ : -

Dated: 25/11/2013..

"
. ¥

o ;SyedrAinj'ad»'Hussain Sh_ah_ o
o (appellant inperson) =~ '




T

.
t

4

BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
| o | W2 vl
. . 5 &m Ik
Serv1_ce Appeal No: _ /5 ;\ of20l3 Py %abﬁz
Syed Amjad Hussain Shah S/O Miskeen shah, Ex Gestetner Operator Board -

of Intermediate and Secondary Education Abbottabad R/O Village Sheikh
~ Ul Bandi, Tehsil and District Abbottabad.

Appellant |
Versus |

1 Secfetary,»'Board of Intermediate and Secondary Education Abbottabad.
2 Cha1rman Board of Intermediate and Secondary Education Abbottabad.

-Re spondents

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974 AGAINST THE IMPUGNED
ORDER NO 2093-SECY/BISE/ATD DATED 04/11/2013 ISSUED
BY RESPONDENT NO 01 WHEREBY APPELLANT'S
APPLICATION DATED 27/04/2007 FOR HIS RE-INSTATEMENT

"IN SERVICE WITH EFFECT FROM 09/07/1999 WITH ALL BACK

* BENEFITS, AFTER HIS ACQUITTAL ON 19/04/2007, FROM
CRIMINAL CASE BY COMPETANT COURT OF LAW IE. -
SENIOR SPECIAL JUDGE ANTI CORRUPTION KPK, CAMP
COURT ABBOTTABAD LE. SENIOR SPECIAL JUDGE ANTI

'CORRUPTION KPK, CAMP COURT ABBOTTABAD, IS
REJECTED.

PRAYER

Ctis respectfully prayed before this Honourable Tribunal that on
acceptance of this service appeal, Tr1buna1 may graciously be pleased )

to set-aside the 1mpugned order dated 04/11/2013 and the appellant be

re-instated in his service with all back benefits with effect from

- 09/07/1999.




Respectfully Sheweth,

D

FACTS

That the appellant was servmg as Gestetner Operator in Board of
Intermediate and Secondary Education Abbottabad was dlsmlssed from
service in the year 1998, the same dismissal order had set-aside, quashed
the inquiry proceedings, in Writ Petition by Peshawar High Court and N
respondents once again started re-inquiry in to the matter and appellant
was served with fresh charge sheet dated 11/02/ 19:99_ along with

statement of allegations. Copy of charge sheet and stateméht of

allegations is annexed as Annexure A & B.

2)

That ap.pe‘llant was served with a show cause notice date'_d 30/04/1999

‘along with Ainquiry report and similarly oppellant was dismissed from

service by the respondents on 09/07/1999 at the same time respondents

also submitted written report to Anti-corruption _estab'lishrnent

Abbottabad under the quite same allegations which were based for
dismissal from service, and case FIR No 04 dated -11/.'05/1_998 was

registered by Police Station Anti-corruption establishment Abbottabad. 4'

- Copy of show cause notice, inquiry report, and dismissal order is

3)

annexed as Annexure C.D.&E.

That appellant challenged his dismissal order dated 09/07/1999 through
Writ Petltlon No 253 of 1999 which was dismissed on 30/11/2000 and

‘based on the sole grounds of departmental enquiry and CPLA No 583 of

2001 was also dismissed on 08/01/2002 by Apex Court. Copies of Writ
Petition, Order of High Court and Supreme Court are annexed as

Annexure F, G, & H.

4) That on the other hand the Court of Senior Spe01al Judge, AIltl‘

Corruptlon K.P.K Camp Court Abbottabad has framed the charge on
11/07/2001 and started trial. The learned Court acquitted the appellant
from all the charges/allegations leveled against him on 19/04/2007, and -~

T gasEmAeon OB R P g - ' X
respondents has not préferred any appéal against the said judgment dated




19/04/2007 thus it attained its finality. Copy of judicial charge sheet &
judgment dated 19/04/2007 is annexed as Annexure I & J.

5) That appellant, after his -acquittal, submitted his application to |
respondents on 27/04/2007 for his re- -instatement in service, despite of :
* his numerous requests/remlnders/apphcatrons to the respondents but they
did not decide it, at last for the same purpose appellant filed his Writ
Petition No 712-A of 2013 which is decided in 'appe‘ldlant’s favour and |
_directions were given to respondents for their' decision in the long

pending application dated 27/04/2007. Copy of applicatien and High

Court Order is annexed as Annexure K, & L, . respectively -

6) That respondents under the High Court directions decided the pending
apphcatron for re- -instatement and rejected the same and passed the final = .

order on 04/11/2013 (1mpugned) and. is annexed as Annexire M. Hence

this Service appeal, inter-alia on the followmg grounds.

Grounds

a) That under the law appellant is entitled for his re-instatement in
service with all back benefits after his acquittal from all the -
.cherges/allegations leveled against him on 19/04/2007 by the -
competent Court of law, thus the rejection of his re—instatement'
ap'plication (impugned final order) dated 04/11/2013 passed by |
respondents is arbitrary, unjust, melafide and against all the

norms of justice.

b) That it is admitted facts that both the previous jndgrnents i.e High
Court dated 30/11/2000, Supreme Court dated 08/01/2002, were
passed on the basis of available record (BISE/departmental :
proceedings), and these departmental proceedings could not be
proved by the respondents before the competent court of law and‘
Judgment of Senlor Spe01al Judge Anti Corruption K.P.K Camp ‘

- Court Abbottabad dated 19/04/2007 was passed on the same

charges and having similar facts and grounds are involved and




o findings of Learned Court is totally against the:d_epartmen’tal

proceedings.

c¢) That respondents passed the impugned order dated '04/ 11/2013
and rejecting the re-instatement application under the main
following reasons

i)  Appellant dismissal order vide 09/07/1999 was passed in
the light of departmental proceedings which was
- challenged by appellant his Writ Petition and CPLA was' |
also dismissed by Peshawar H1gh Court date_d 30/11/2000
and Apex Court dated 08/01/2002. '

-i1) Criminal Proceedlngs and departmental proceedings are

entirely different from each other.

iii) Appellant’s acquittal does not provide him fresh ground
for re-instatement to service more particularly where no
specific d1rect1ons to thlS effect have been recorded in h1s- .

acqulttal order.

The rejecting reasons are factually and legally incorrect and it is .
proved that respondents are not being re-instated the appellant

malafidely and illegally.

As a matter of facts that pre'vious litigation 1i.e. Judgments of "

o | Peshawar High Court dated 30/11/2000 and Apex Court dated

’ . 08/01/2002 were based on available departmental inquiry

| ‘ proceedmgs and in the said Judgments appellant was/is not
debarred for his re-instatement in future when appellant got fresh
“cause of action, more over learned Court of Anti-Corruption has

also recorded/mentioned these facts of dismissal of services and

judgments of High Court’and’* Apex Court in this respect at page
no 2 of its Judgment dated 19/04/2017.




It is admittedly proved that Criminal Proceedings and
departmental proceedings were conducted on thé Ibasis of quite —
same allegations/charges and no slight difference is available
because charge sheet (Annexure “A”), list of allegations-_
‘(Annexure “B”j and inquiry report (Annexure “D”) was served
to the appellant by the respondénts themselvesl -ahd criminal

| Charge framed on 11/07/2001(Annexure “I”) by the Court of
Special Judge of Anﬁ-Corruption on the basis of allegaﬁdn N
leveled by respondents too and documents of departmental
proceedings Annexure A, B, & D is factually and_legally same

with judicial charge Sheet Annexure “I”

Legally the stand of respondents in their impugned order is not
only incorrect But committing material irregularity, that in the
acquittal order no directions in respect of re-instatement of
appellant has been recorded by the Court of Anti-Corruption,
factually the matter of 61115/ criminal offence was involved before
the learned court and Criminal Court has no concern nor has any
jurisdiction with the matter of re-instatement of appellant,
however court has clearly discussed the matter of dismissal of

service in its judgment.

d) That pfédetérmined stéry, "mala'ﬁdé intension and peréonal
| grudges of the cc;fnplainant has completely shattered when he
~ himself appear as PW-1 before the Court of Anti{lorruption and
in his cross examination he also admitted those facts which was
oiaposite to his whole stand of criminal casé as well as
departmental proceedings these are discussed by learned Anti-
corruption Court in his Judgment at page 3 which is much perusal

for consideration of this service appeal.

B - . e) That judgment-of Senior Speécial judge of Anti-Corruption dated
| 19/04/2007 s the final judgment and respondents has not
challenged it in any higher forum thus it attained its legal finality,




o Justlce

ant ‘it is admittedly clear that acquittal of appellant from the

illegal criminal case has legally removed all departmental actions

including his dismissal from service Wl‘llCh 1s based on same

allegations involved in departmental proceedlngs

f) That appellant has acqultted from all the charges/allegat1ons

leveled agamst him on 19/04/2007 and under the same position '

several precedent are ava1lable for h1s re-instatement, some as

under. . \ :
1)- 2002 SCMR 57 2) 2008 PLC (cs) 855
3) 2001 SCMR 269 4 1991 SCMR 209
5) 1985 SCMR 1483 6) 2000 PLC (c5)33]

7) 1994 SCMR 247

It is respectfully prayed before thls Honourable Tribunal that on acceptanoe ,

of this service appeal, Tribunal may graciously be pleased to  set-aside the

1mpugned order dated 04/1 1/2013 and the appellant be re-instated in his

service wlth all back beneﬁts w1th effeet from 09/07/ 1999 in the interest of

Dated: 25/11/2013. Syed Amjad Hussain shah
' : ' (appellant inperson)

Affidavit

I Syed Amjad Hussain Shah S/O Miskeen shah, Ex Gestetner Operator, ~

Board. of Intermediate and Secondary Education Abbottabad R/O Village
Shelkh Ul Bandi, Tehsil and District Abbottabad do here by affirm on oath

.that contents of instant Service Appeal is correct and true according to my-

best knowledge and belief and nothing has been suppressed from this
Honourable Court and this is first appeal & same nature of any other appeal
is not pending before Honourable Tr1bunal L5 SN

Dated: 25/11/2013. " Syed Amjad Hussain shah
T l‘,\ 8 M@ (appellant inperson)
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eARD OF INTERMEDIATE

AND SECONDARY EDUCATION ABBO'ITABAD

Sher A|| Khan

A\/\V\QDQ\U(Q J\, .

‘Gated _// M2 2. //99?-

YR

Do Authonzed Off‘cer /- Controller of Exammatlon,s =
AR Board'of Intem-aeduate and Secondary Education, Abbottabad

\/Mr AmJad Hussam Shah {
G: Operator (under suspensmn),
BISE Abbottabad . :

NN

" Mr. Muhammad Irshad
: , ) .. N. Qasid (Under. suspens:on),
R e | BISE Abbottabad -

2

2N
-

N

NN

" Subject: - »CHAR’GE SHEET - 2 EE ¥
S Enclosed please Fnd herewith Charge Sheet and Statement of Allegatlons “You are L

’ dlrected to submlt your reply

wnth m due course of time.

t
“

* o
NY s .

T AC NP

(SHERALIKHAN)

A

AR

e g 1 s e R I

R S ) S SU.o. - 7 Authorized Officer / Controller ' 2o
Sl e o Coe I I S -of Examinations, Board ofIntermeduate N
: EncliAsabove. . - ot ool " and Scn.onuai'y Educaticn, Aobottaoad sl Do

—_— B
By .En:dstt: No : '/CE/-B'ISE/. ATD. : Qatecl _— T
3 o 'Copy for lnformatlon and nfafo: < o el ' S - I,a
: . ‘~.1) ] Incharge Establlshmenit Sectnon B I S.E. Abbottabad C A ‘.f"
©'2) "~ P.5. to Chairman;, B.I.S.E. Abbottabad. - R : ‘fg
3) . Mr. Jamil Akhtar. Asst. Professor of Math’ S, R i R
. - Govt. Post Graduate: College ‘Abbottabad. (Chanrman Inquiry Committe'e).. el
.".4) - Mr. Muhammad Rafique Lecturer in'Chemistry, : oo
.0 Gowt. Post Graduate College Abbottabad (Member Inquury Commtttee) - o
) , (SHER ALL KHAN) : o e
: Authorized Offcer/ Controller ST
: _ ‘ o e L gl of Exammatnons, Board of Intermediate . . . . 4
N P P and Secondary Educatzon, Abbottabad L .o
N S DS
i P— .:;'":i

FONE IOV SR WIN LS -= el -




=y

e

_ QH\R ESH_EET_ P | . | |
::R ,x ' o You- Mr. AmJ:d Hussam Shah Gastetnor Operator (Under Suspens:on)
herr.uy charged as UnderL o -

———r—r—

1. /You received Admlssmn forms for Inter (Supply) 1997 Examination
and admission fee from 08 (Eight) candidates and did not deposit the
, fee amountmg to R%. -35395.00 (Three thousand five hundred and o
L nmety t‘ve) in Bank in Board account. -

2 ‘.'You attached bogus/f,ake Bank recelpm alongwnth 08 (Eght)'_' STl
: : Admlssmn forms.for. Inter (Supply) Examlnatlon 1997. :
3 You got bogus attestation of 08 Nos. Admission forms for Inter
oo ,(Supply) 1997 Examlnatlons o _
4. ‘You made/used forged seal on the Admiss:on Formq’Bank recelpts ‘
5. You recerved Result Gazettes of 'S.S.C. (Annual) 1997 Examination

from the controller of Examinations on production of bogus Bank
receipts worth' RS. 85,000.00 (Eighty five thousand) in collaboration

with Messrs. Malik. Abdul Waheed, Senior Clerk (Unde Susp‘ensmn)_
1 and Wagar A|1 Ex-Senior Clerk . .

- 6. On the checklng of record pertaining to the Accouanranch of BISE .
: *. Abbottabad, irregularities regarding misappropriation of the Board -
" funds were detected. You admitted the above charges in writing and -
repaid an. amountof RS. .3595.00 (Three thousand five hundred and

ninety fifty) and RS.. 85,000.00 (Eighty five thousands) as adm:ssuon
fee and cost of Re:u|t Gazettes raspectuvnlv

L ] “In pursuance of Rule. 5(2) of the Govt. Servants (E&D) ru,l_es_:_l.g,zg,__h
; 1+ inguiry committee conssstmIg of the followings has been constituted by ‘the undersigned
L o Authorized Officer) to cond ct the proceedmgs in this case aga:nst you.

T L Mr. Ja il AkNhtar, Asst. Professor of Maths.. o -
CE : -Govt fost. Graduate Col!ege Abbottabad ....... .. Chairman.

3 S Mr Mu,hammad Rafque Ledurer in Chemzstry oo -

. P C ibGovt ost Graduate College Abbottabad . 'Member

'You ane hereby called .upon to put in your written defence to the -
above chargés within 14 days of the receipt of this-charge sheet to the above inquiry
- Compmittee under mtnmatloq to the undersigned failing, which it shall be presumed that you
‘have nothing to say and action against you will’ be -proceeded ex-parte. In your ‘written
. - exXplanation to this charge sheeét you should also state whether you desire to be heard in
. person. by the undersigned (Authornzed Off cers) or Not.
'Staternent of allegatlon is attached

Ko ot
" (Sher Ali Khan)
" Authorized Officer/ =
Controller of Examinations,
Board Of Intermediate &
. Secondary Education -
... Abbottabad.




ST

Aw\?;»«mg \&, L i

<t p\-rgr\gufmf OF ALLEGATIONS IN'RESPECT OF

5 © _OPERATOR (UNDER SUSPENSIQN).

1. He re.ce'i'véd'é Admission - forms )
o admiission fee ‘from 08 (Eight) ' candidat
. amounting tg RS. 3595.00 (Three thousan

- * Bank'in Board account.” -

MR. AMIID HUSSAIN SHaH GESTETNOR

‘for '-Int.er‘(Sypply) ) 1997 Examination ang’ .
es “and did not deposit the fee
d five hundred and ninety five) in" .

- He attached boglis/fake Bank receipts .alongwith 08 (Eight) Admission forms -
. He got bogug attlestati.én,of:OS Nos. 'iAd:‘nissiOn forms for Inter (Supply) 1997

- He'made/usel forged séal on the Admission Forms/Bank receipts,

2., - -for Inter (Supply) .Exa‘minatiOn'IS?Q?.:,
-+ Examinations|

4 nad,

R Hé in collabaration with 'Mesgrs‘ ™

5.

“{Annual) 1997 Examination from the controlier of Examina i
. of bogus/fake Ba-nk recei_pts ‘worth RS, 85,000.00 (Eighty five thousands) - °

ttes of S.S.C,

On - checking: the record: pertaining to the Accounts Branch  of BISE
Abbottabad, irregularities regarding misappropriation of the Board funds were
' .. detected. He has adriitted the. above ‘charges in writing and repaid an -
" - amount of RS. 3595.00 (Three thousand five hundred and ninety five) and
-+ RSy 85,000.00 (Eighty five .thousand) as admission fee and cost of Resyit
. Gazettes respectively, .- S
. . SherAliKhan' -
~Authorized Officer/ -
Controller of Examinations
: . Board Of Intermediate &
N - Secondary Education _
: ; Abbottabad. -

» ' alik Abdul Waheed Senior Clerk (Under
S Susp_ension)Aand.Waqari.AIi Ex-Senior Clerk received Result- Gaze

tions on production,

. ¥
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PO“‘ > oF INTSRMENTATE & G“”"'Ww v

.rl;n 029 2¢ /m*/ ~?./wn

- Prom: The f Lufhor¢uhi Officer
uont*oTier of FV~ i :

Ve, Amgaa Htssaaq Shdh L —— ' ‘ -t
/Gestéimer: Operator L o , —

¢ {under suspension) . : - el T
B. I S,E Abbot abad

rq_ . B”uhamm" Ir,-.bad

_1Na1b Qasid/ (under . su"“cﬂsion),ﬂ', T

= %
.I.u.B.- wattﬂbaa.:

pa

f"‘.'éﬁi:_jec_,t;}-. | r W Ca u%x: w"*c- :

. unvloved ho“oﬂmth blease find Show
and_a.copy of Enqulry:Rgport,‘You~are he
submit your reply.wifhin'due course of

e
 (eRoF: SHER ALI KIAR)

Iw e ¥4y ‘A

, Authorised Df;lce”/

O N ‘Controller of Lxoms;
Encl: as above. - LTl ;? T.3.E, Abbott akaﬂ
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_ f BOARD OoF INTERMVDIATE AND SECONDARY uDUCAT

No. 029-50/0E/BISE/ATD [ Ki

" Froms.-

'To:

SUBJECT:

Notice and a copy of Enqulry Report. You are hereby dlrected

- The Authorised offlcerl
Controller. of Examinations,
Board of Intermediate &
secondary Educatlon, A'Abad.

A\’W\Q\Q\k‘{& Q,

’

ION, ABBOTTABAD, .

[
1

Dated 30 Apr11-199%

Mr. Amjad Hussain Shan,
Gestetner Operator
(under Suspension).
‘Bel.S.E; Abbottabad

Mr.  Mohammad Irshad
Naib Qasid (under suspen81on),
3el.8.E Abbottabad

SHOW CAUSE NTOICE.

Enclosed herewith please find Show Cause

to submit your- -Teply within due course of time,

A EncL as above,

3

—<d—

- (PROF: SHER ALT k¥
AUTHORISED OFFICER/
Controller of Examss

B.I, S.u, Abbottabad

o

2 vA .
Vet

AN)h

v
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[uU hr. hmJac“

‘MB_;E.ﬁbuor“abad h@fﬂ prioceeded aga: e .
Gov ernment -orvant Eff101mncv & Piscinline dul»s,137% for

chﬁrges mhntﬁonod 1n thc rnlfge Sheeta'

35 i
conorl sing Me Jamll xkh ﬂr,asotu. rrofessor éndlﬂuhammEé
"uafiouc, Lecturor of Jovt, Postﬂraduﬂtn »o’ln"“ Ho,1 dabhot s
“to conduct anqulry in connection with charges evelled A.ILGC“A
you in “the Charge Sheet issued vide Wo.2229-B4/CT/DIA%/ATH
.dated 11,02,1999 in accordence with the proceedurs laid dowm
Na Rule~5" of the nald ruloq.'

L3, AND '}Ehﬁﬂu ’thp'ﬁnquiry committee after fihving exowin

A‘ﬁhe dharges,zprnlanatlor to the charpes of the accused of ficii

ev1dence on precord, has gubmlttnd his report aocorcln %o wihich
*ho uhar?cs‘nﬂntloned in ho Chlrge ohcet have besn proverd

agalnv“ ybus A copy.of nnquiry rﬁport is qttucifd hnrevitk

) o~

by 7 AND ’»'J'EIERE:--’S, ?che- undefsigried (Authorised afficer},-' AT
TR \ L e T . —————t
withsthp-flpdlnﬁs-of the enquiry committee has tentativ oly S E

decidod to recommnnd to 1mDose Hajor Pmnalty of . Dlom’S?al f,uu
3@PVLCE upon Vou,

%j: L'il;, 5. , VOP HL& 70&?, you are hereby called unon to oh in

aiwrl 1ng as to why th@ prabosed actlon should not be. takon
~:aga1nbt.ypu, ‘ o

‘ﬂﬂéQ - your reply ohouli reach the undnr51vnnd "uuhorl St
OfL1ccr\ within. fourtepn (14) days oi--the. TOCElPL of thig
10t10c f111¢‘q whlch 1t will be presumed that you have no-
w*lbteﬂ dﬁfCﬁCu,Qﬁ?ldh tlon” to o_fer in twi benalfm

7.fA1 You mav qlso A lmat as tb'whether you fvn+ to R
heard in person, ‘ ) ’

{rrrws SHER ALI KHAN)
Authori~hd Nfficen/
roller of Fxpmjnat),q’c
.S Nbbot+ahai

YuYc L U D




/
}f SHOW _CAUSE NOTICE. E%ﬁijﬂ[gA/ & i

“Fe o WHEREAS YOU, Mr. Amjad Hussaln Shah, Gestetner

" you in the Charge Sheet issued vide No.2229~34/CE/BISE/ATD

“herewith.

agreed w1th'Me findings of the enquiry committee has tentatlvely ¥
'ﬁeclded to recommend to 1mpose Major Pendlty of Dismissal from
-serVLce upon ¥ou.

Dated 30 - O& /1999  BISE Abbottabad.

'
R

Operator BISE Abbottabad were proceeded against under the NWFP
Government Servant Efficiency & Discipline Rules, 1973 for the
charges mentioned in the charge sheet.

2e AND WHAREAS, an Engmiry Committee was constituted
comprising Messrs Jamil Akhtar. Asstty Prof- and Mohammad

Rafique Lecturer of Govt: Postgraduate College No." Abbottabad
to conduct enquiry- in connection with charges levelled agalnst

dated 11.2.1999 in accordance w1th the proceaure laid down
in Rule-6 of the said Tules.

e ‘ AND wHEREAS, the enquxry Commlttee after hav1ng
examined the charge, explanatlon to the charges of the accused
official eV1dence on record, has submitted his report accordlng
to which the charge mentioned in the Charge Sheet have been
proved against you. A copy of enquiry report is attached

4y AND WHEREAS, the undersigned. (Authorlsed Offlcer)

5e NOW THEREFORJ, you are hereby called upon to show
in wrltlng as to why the proposed actxon 'should not be taken
against you, '

Se .t Your reply should reach to the unde-rsigned-
(Authorlbed offlcer) within fourteen days (M%) of the receipt
of this notice failing which it will be presumed that you have
no written defence/explanation to offer in this behalf.

7 ' You may also 1nt1mate as to whether you want to be

heard in person.~

(PROF SHER ALI KHAN) . oo
Authorised Officer/ 2
‘Controller of Examinati ion

l
. v
1
1




;"’ ' A\'\V\Q—%’A‘&Q G , .

}?tQUIRY REPORT IN RESPECT OF MR: AMJAD HUSSAIN SHAH, GESTETNER.
OPERATOR (UnDER SUSPENSION) OF BOARD OF INTERMEDIATE & 7

/- . L SECONDARY EDUCATION, ABBOTTABAD -

1. In response lto letter NG. 2222- -23/CE/BISE/STD dated 11-2-99 from Prof.
Sher. Ali- Khan, Authorized Officer/Controller Examinations BISE Abbottabad we
© messrs Jamil Akhtar Asstt. Proféssor and Muhammad Rafique lecturer GPGC No.1’
“Abbottabad, initiated enquiry proceeding against Mr. Amjad Hussain Shah,
.Gestetner Operator (under Suspension) - of BISE Abbottabad  in 'the -case of
fraud/embezzlement/mls-appropnatlon by affixing bogus/fake Bank Receipts -
alongwith the admission Forms making bogus attestation of admission forms and * -
collectlon of gazette on preduction of bogus/fake Bank Receipts. Previously, an
-enquiry was conducted against the accused by the Board authority, which .was
~ challenged by the accused ‘in Honourable Peshawar High Court (Circuit Bench) -
" Abbottabad. The Honourable Peshawar High. Court (Circuit Bench) Abbottabad. - CE
quashed the enquiry and provided option to BISE Abbottabad for re-enquiry -vide ST
his.judgement and order dated 13-1-1999. To honour the judgement and order of
. Honourable Peshawar High. Court {Circuit Bench) Abbottabad, ‘the BISE Abbottabad

opted for re- enquury

All the documents relatmg to the case i.e. Admission forms of enght .
) / concerned candldates, bogus Bank Receipts pertaining to sale proceed of Gazette
f 9/

SSC {Annual) Exam:natlon -1997, written admission of accused, - “statement of
Cashier ABL Board Branch, statements of candidates, specimen signatures of
T ‘ Attesting officers and other related documents were handed over to the committee
/-. : i - for reference/gundance in order to facifitate. the enquiry: The Author:zed officer (Mr.
 Sher Ali Khan) accordingly served the- charge ‘sheet, alongwith statement of
allegations: upon theé accused vide his letter {with-a copy thereof ‘endorsed to the C _
-, enquiry committee): vide Endt. No. 2229-34/CE/BISE/ATD dated 11-2-1999. The © IPRE
/ charges/allegations i contained in the charge sheet were same upon whlch the )
previous enqulry was conducted ‘ -

C30 The accused fal!ed to furnish a written rep!y/defence to the.charge-sheet.’
" with- -in_the" stlpulated period, therefore, the énquiry committee issued a reminder
vide No. 1- -2/CEC/GDC/ATD dated 3-3- 1999. The reminder was received by accused.
_on 4-3-1999, and he submitted his reply on 13-3-1999, denying all the, charges
~ levelled agamst him iin the charge sheet. .

before the -Enquiry :Committee on 13-3-1999, to ‘clarify the position about their
admission forms for the Intermediate (Supply) 1997 Examinations. The. accused
was also mformed to appear before the committee for Cross Examination on the
same date. Four candidates appeared before the committee and recorded their - 0/
statements Tt'is worth mentioning that the Examination was held in 1997, and re- \\\§
enquiry is being conducted in 1999. Due to lapse of such a fong span of tzrne, out of

(4. * The concerned candidates were called through registered letters to appear :

thirteen candldates who: recorded their statement in the previous enguiry,_only.five - L
.appeared before the enquiry committee. At the time of recording statem_en%)'r' ' O
" candidates, the accused remained _present and- availed - full opportumty of Cross -
. Examinatfon on 13-3- 1999. i,

/ . Three Board ofﬁcers namely: Mr Muhammad Taj Account Officer, S Am;ad
-Ali,  Asstt.. Controller Examinations (Conduct) and Mr. Zulfic qar r Khan ACE (Secrecy)
were called upon lto appear before. the enquiry committee to record their

/ ' statements to_the effect that they were witness to -the admission made by the.

accused on 27-2- l‘w - The officers appeared before the ‘enquiry
ma the admission Statements and confirmed that the statements
were given in’ their] presence without any pressure and owned their signatures.
They also clarified that one statement dated 27-2-1998 was written by the accused
LLhIS own h\ndwnjlng in their. presence, while the statement relating to GaZette
- dated 6-3-1998, was. signed by .accused iin their presence. The accused remained .
present at; the time| of recording statements by the above said Board officers and -

~.availed the opportfinity of .Cross Examination. He put his signaturés on the . . |
Astatement ) R . o o : |

N - T Mr.: Irshad Gul cashier ABL Board Branch was also called on 16-3- 1999, to
record-his statement.about deposition. of embezzied money by the accused relating .

- to"Admission .Fee Inter(Supply) 1997, and sale proceed of Gazettes SSC (Annual)
11997, The cashier exammed the receipts affixed/pasted on 8 Admission.forms as

well as detected Fake/Bogus Bank recelpts pertdining -to sale proceeds of Gazette
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SC (Annual) '1997. He confirmed that these were not issued by ABL and that the,

. fseal as well as the signature on the. said. reteipts are bogus. He reiterated his’

/' -previous statements to the effect that the accused in.coliaboration with Malik Abdul

- .Wahéed.S/Clerk (ynder Suspension) and Mr. Waqar Ati £x. S/Clerk have deposited

< “the 'emb‘ez,zled.amo,unt'of Admission- Fee amounting to Rs. 3595.00 oh 27-2-1998 . -
and 4-3-1998; “and. sale procesds of Gazette SSC*HAnnual) 97 amounting to Rs.

.85,000.00 oA 3, 4, and S ~3-1998_ vide R.NO"160, 76, 133, and 130 respectively.

The accused put irrelevant/personal -questions and mis-behaved with the witness

durihg the Cross"Examination. Due.to negative attitude of accused the atmosphere

of proceeding was deterioi'ated.and‘the committee adjourned the proceeding on 16- -
3-1999, ’ : S .
' - .

7. The enquiry committee again calied the accused for defence statement on
-} -18-3-1999. He appeéared and submitted an application dated'18-3-1999_ to the " .
effect that" his Cross Examination ' was not completed on 16-3-1999. due to

A signature on the statement éf the cashier. R it
. 8 After exa'min!a_tiqn of relevant record, statement of witness etc. the
.7 allegation wise fep‘org of enquiry committee is as under: -

" ALLEGATION NO. 1: The accused denied the allegation in his reply to the charge .
sheet as weli'as in written dgfence‘ statement dated 2.0~3.-1999. H’bwever, the three

' vy unattested'Admissioq Forms and Fee to, the accused. These 3 candida.tes form part

4 of the lot af 8 candida;es mentioned in allegation No 1. The present, statements of

. . g
. candidatés are similar to the previous statements.” The accused also Cross e

'acéord'ing.to'which' the accused (Mr. Amjad Hussain Shah) dgpoéited the amourit of
. Rs. 3,595.00 of A,dmission'F.ge of 8 candidates of Inter (Supply) 1997. The present

4 - . statement of Cashier ABL Board booth dated 16 and 20-3-1999, also-tally with his
o - "~ statement ‘recorded during the previous enquiry. The statemen;s of three Board -
T officers namely Mr. Muhammad Taj Audit officer, Syed Amjad-‘Ali -Asstt. Controller. -

o

e W R

r) Exams (Conduct) and Mr, Zuifiqar Khan -ACE (Secrecy) were also recorded. They

‘| examined the. statements- of the candidates recorded during the previous énquiry

| and’ -admitted ‘statement of accused ' dated .27:2-1998, written -in -his own
handwriting. The Ad'rri\ission' statement in the-handwriting of accused corroborated, ™

attestation as well ag Fake Bank Receipts. The Board officers confirmed that they .
were witness in the statement of accused-as well as the candidates
! They further darified that. the. admissipn_statement ‘was written and signed -
: " ., by the ‘accused in their presence \'Ni'tho:ut any pressure. The accused couid “.'ri'p't
A . - produce any record/&vidence and failed to prove _himself innocenty/In.the facts i
. !} examined. from the ecord, - admission statement of the accused; ‘statement of .
" “candidates and state ents.of witnesses (threé Board officers and Bank cashier) the
" charge;stands established. .- . o . :

T “ALLEGATION No. 2 AND 4: Same remarks as per allegation No. 1 above.

- .ALLEGATION No. S:iThe'accuséd denied the charge. After examination’ of -record, S
. "the witnesses ‘Mr." Zilfiqar 'Khan, ACE(Secrecy), .S Amjad Ali ACE{Conduct), -Mr. S
Muhammad Taj, AO and Mr. Irshad Gul, cashier ABL Board Booth were called to’
' record their statement: The three officers mentioned above, endorsed their witness -
* to the admission statement signed by the accused to the effect that the accused - ~ -

1 put his signature on the said admission statement dated 6-3-1998 in their presence- - ) T
. Wﬁ%@gﬁﬁ_‘er& In his admissi S -

requested that-the case may be dealt with departmentally instead- of handing over

- ) 7 the case .to Police. Furthermqi-e, Mr. Irshad Gyl, cashier ABL Board Booth once. ———
BRI , 4 again confirmed his Previous statement dated 17-3-1998 that Rs. .

I account of mis appropriated .sale proceeds of Gazette SSC (Annuai) 97 was
.}, deposited vide R. No 107 dated 3-3-1998 133 dated 4-3-1998 76 dated 4-3-1998
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/(LLEGATION No. 6 Same remarks as stated against aliegation No. 1 and allegatlorl No'S ™

Vs abOVE IR & e ee e - L s e \

R In view of ; the facts mentloned above, all the charg‘es levelled in the charge ’ : )

' 'sheet against, the accused (Mr. Amjad Hussain Shah G. Operator) regardlng .gross-— - T
Mls-conduct/Embezzlement/Mls appropnatlon have been establlshed :

oo ) (Jar(mi/‘ht‘erj
Chalrr,‘nan nqunry Committee/ .
Asgistant Professor G.P.G.C .

- Abbottabad. - i

(MUhammad Rafigue)-
- Member Enquiry Committee/ -
Lecturer G.P.G.C

N : o . Abbottabad. - :
o . Dg‘te'd.olg-ﬁ'ﬁﬁ_' o L . o
No._ ks - - N Dated Abbottabad the 23 April 1999 S
- . F rwarcled in Orlglnal to. Prof Sher All Khan. Authorlzed
" Officer/Controller of Examinations BISE Abbottabad alongthh all the
o ‘relevant|record for further necessary acl:lon please.
.' B '
T (Jamif Akhter)
Chajrmén Enquiry Committee/. -
1 istant Professor G.P.G. C
o Abbottabad
l" l‘ . . .
L -\;@5‘ o
V. ‘ -
9
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') BUARD OF INTERWIEDIATE € SECONDARY EDUCATION ABBOTTABAD ~~—

' . No._"_/ADM/15/(A)95/BISE/ATD

Dated: 9.7- 9<%

Rk fyg/- ,
g-‘ :
. P -

“\" Dismissal Order:"

.~ 1. .. Inthe light of Jtuc!gément~ Order of Honourable Peshawar High Court (Circuit Bench)

* Abbottabad dated 13.1.1999, the, “option of" Re-enquiry was exercised in the Gross-

: Mis_cong:luct/Embezzle_n‘wen‘t/Mi's-appropriatioh case ' against you,” Amjad Hussain Shah;
- Gestetner Operator (Under Suspension). . C Co

" 2.- Professor Sher Ali Khan Controller of 'Examinations Board of Intermediate & . -
; ' Secondary | Education Abbottabad was appointed as Authorised Officer vide letter No,
. . - 1063/PS/BISE/ATD dated 10.2.1999. . He, accordingly prepared, signed - the Chafge |
- Sheet/Statement-of Allegations-and served upon you vide letter No. 2229-30/CE/BISE/ATD: -
" dated 1'.1.2‘;1999. You (Amjad-Hussain.Shah, Gestetner Operator) were required to reply to
. the Charge Sheet within 14 days and afso state whether you intend to be heard in person
or atherwise. Enquiry Committee comprising of M/S Jamil ‘Akhtar Asst. Prof. (Maths) Govt. _
Post Graduate College Abbottabad and Mr. Muhammad Rafique Lect. (Chemistry) Govt.
Post Graduate College Abbottabad was constituted by the Authorised Cfficer. :

C30 Instead of furnishing a reply to the Charge Sheet, you submitted an- apblic}zf,ion“
dated 25.2.:1999, to stop the proceedings on the plea that you had challenged the Charge:

- - Sheet.in the Honourable Peshawar High Court (Circuit Bench) Abbottabad." Neither there -
. was any intimation or %tay'order' from the Honourable Court, nor you produced a copy of
. petition’to the High C:J:urt, therefore without legitimate reasons, ‘the enquiry was allowed
to. proceed without interruption. A- reminder- bearing No.- 1-2/CEC/GPC/ATD dated

. 1 3.3.1999, was issued by. the Enquiry Committee for the subrnission’ of reply to ‘Charge -

- ; Sheet, which was received by you on 4.3.1999. R ‘ . -

R "4, . Instead of furnishing the reply of Charge Sheet to Enquiry Comﬁwittee,:.y?;u, -
oL . addressed the s'ame to{Authorised Officer indicating date of submission .as 3.3.1999. Your R .
reply- to Charge ‘Sheet was received by the Enquiry Committee on--13.3'.1999'~§nd~ by the;~ -~ - - "~ 4
-7 TAuthorised Officer a few days before. Ypu have deliberately altered-the date of its receipt ' '
by Authorised Officer to create doubt and confusion. ' -

S i

‘5. You (Amjad jHL;s'sain Shah, Gestetner Operator) also submitted an application to the . . L
Authorised Officer showing your lack of confidence in the members’ of Enquiry Committe,e.' o
The above application (back dated 16.2.1999) was despatched by you on 12.5.1999 under .
a. registered cover bedring No. 529, which was received by the Authorised Officer on
14.5.1999. Since the eri;quiry had been completed .and the Enquiry Committee had -already
- " submitted their ﬁndings/report—, it was not possible to take cognizance of your applicatign -
or reverse the process of -enquiry proceedings at this juncture. It is also evident from. the
~ .facts mertioned above; that you have attempted to avail the benefits of doubt through
. petty means so that the proceedings could be proved partial at a later stage. '

6., . The Enquiry Committee finalized the enquiry ‘and furnished their report establishing -
. . .+he charges levelled against you (Amjad Hussain Shah, Gestetner Operator) as per Charge . "
8 . -Sheet. ‘Consequently, the Authorised Officer served upon you Show-Cause Notice vide No.
' ' ‘029-30/CE/BISE/ATD dated 30.4.1999, alongwith a copy of Enquiry Report, directing.you' :
-to furnish the reply “within ‘14 .days.. Your reply -to’' Show Cause Notice, received on -
17.5.199, was examined and noted that the 'same was totally false and baseless. The
- Authorised Officer has,: therefore, recommended in your case, the imposition of ‘Major
Penalty of "Dismissal" fr'om Service under Rule 4(b) (iv) and 5(4) of E & D Rules 1973 and "

" - 'Board's Calendar. - 1 . ; 2 .
IR : ,/._‘77"—i¢'

it

@ e s e e




'Tf:us, on thes charge of Gross Mlsconduct/Embezzlement/M:sﬂappropriatlon of
é Funds; you (Amjad Hussain'Shah, Gestetner Operator) are hereby Dismissed from -

Service with immediate effect under Board s Calendar and Rule 4(b)(w) and 5(4) of E
_ Rules 1973 N w. F P. .

Praf. Muhamrriad Riaz

Authority/Secretary ™ -
Board of Intermediate . .
& Secondary Education”
) Abbottabad

En_d_t. No.7-/6 /ADM/1 é/(A)gs/BISE/ArD

Copy forwarded for mformatlon and necessary action to -

Prof, Sher Ali Khan Authorised Officer/Controlier of Examinations BISE Abbottabad .
. with referénce {o his report endorsement
- Mr. Jamil Akhtar Asst. Prof. (Maths) Govt. Post’ Graduate College Abbottabad.
. . Mr. Muhammad Rafique lect. (Chemistry) Govt. Post Graduate College Abbottabad
& . The Audit Officer BISE Abbottabad.
\/ Mr. Amjad Hussam ‘Shah Gestether Operator BISE Abbottabad.
S.O(UE) Educa ion, Department N. W.F.P. Peshawar. ’
P.S to Governol N.W.F.P Peshawar. - o '
Chairman Governors Inspectlon Team N. W F. P Peshawar
AII Chasrmen BISEs N.W. F pP.

1
1
+

e

xogq'.\r‘cnm.bwgu

Do : : (g.2.9% Lo

o : _ s o Prof, uham mad R:az R
A L Authority/Secretary
Board-of Intermediate

& Secondary Education
Abbottabad
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‘Hussain shah s/o Hiskeen Shah,
Rr Operator B.I.5.E.Abbotiabad r/o
'h,lleé'é/‘he-z{hulbandl, fehsil and pistrict

"~
S

eeo.n,, gﬁ;ofuabm,............... PETITXONZR
VERSUS

1. Board of Tatermediate 2 Secondary Educasion
© Abbottabad throug: its Secretary,

2. Chairman Board of Intersediate & Secondary
Edncation jbbottadad,

3. professor puhammad Riaz s/o Dost yuhammad
: Secretary poard of Intermediate g S2condary
Zgueation sbbotiabad r/o yakki ipchaliah .
Street. Ho,1, Kenal sbbottabad ;. ¢ »« ¢ o » BESFONDEHTS

CONE "ITU"‘IOWL’&L PETITION under Articie 199

of the gonstituticn of Isiatgic Republic of pakistan, 1973

as amended up~-to-date for declaration to the effect ti—;a‘c
Distissal order Learing Endst: Ho.7-16/Admn:/15 (A) BISE

- Abbotiabad dated 09.07.1999 is illegal, mala‘fidé and result of

rersonzal grudge and the same ‘.'lith'ﬁll subseqﬁex_rt: actions

taken thereunder mey graciously be set-a-side being

FILED 10 DAY void aml without lawful anthoritye ' ‘ \S
\ T . . B -
At ;g;u,imsé" ’ o )
Poshawar Bigh Sowe® - . S ) o R
(::n“ ?A o .gespectf'ally Sheweth:- o

. firief facts gziving rise to this petition are as under :-

The.f‘ the petitioner was in the service of m"POndent

Ho.? which is a statutory body created under Ach NO«V

a
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ABLoflobgy Bernfi,
ethezed Untier Secals Acts Qogen.
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- is Anpexure-3,

-

of 1990 having stgfutory Rules of jervice. (ouy of

said-jct is Smexire-3 and that of gexvice Rules

‘Tagt the petitioner has been serving in the

wespondent Poard for the last few years and his
periormance was upto the mark as nothing
adverse against him is available in preceding

',rmu Co*:fidentxal REportS. :

“hat the petitionsr was dismissed from his sexvice

hrougk letter dated 28/3/1998 which. vas challenged

in the ¥igh'Court with success. Copies of dismissal
order, writ petition and judgment are Annexures

Cy D & B respectively.

That while zecepting the writ petition this.
Honourable Court did not debar the Zespondents

to hold f:_:'as'n Inguiry, waich they opted é.ud

the petitioner was served with fresh charge nheet
tnroubh letter dated 11-2-1999, copy whereof is
.-'.:;mexure-F.

That the netrl::.oner questioned the va];n.d.ty of
frash charge sheet before this Ausus cou_i: in -
it Petition mo. 41 of 19992, and the sghie was
subsequently withdravn. Cc)p;-‘.. of writ petiiion is

Mmnexure~G 2nd that of order is Annexure-jHe

 That respondents were informed to wait for the result

of aforesaid it Petition and to postpone the mguiry

proceedings i they refused and one sided Inguiry

waas conducted by & committee comprising oi these very

persons sgainst whom the petitionef had already

expressed his objection of no confidence. In this

hakalf, cocpy of application dated 10/_/1999 is ,,nnemrn][

curiousl& enough, bilased witnesses,; were firsi called

acd examined in the absence of petitioner and then

.
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g ‘ the latter used to be called if he had any questlon

(
,L}'f ) o " to put ts them. The patitioner _protested ngainst this

! practices In this way, full ow)ortmi:" to direct

’)/ . - cross-exeminztion was not e_norded and this clrcunsta.nce
/ ' . alone vitiates the whole proceedings.-.objection in

' this behalf is made in applicatioﬁ, cory of which is

ANlnexure~J.

i That despite above the petitioner was served vith a show
/ cause novice, dated 30/4/1999, a copy whereof is

Annexure-x. Tae petilioner accordingly submitted his

reply thereto, in the shapa of Annexure-Le.

\O
)
1

Mat the petitionsr wes shocked to receive Dismissal
order, dsted 9/7/1599, dismissing the petitioner from

service, copy whereof is .-‘-mlexare-; -

G- That Teeling agsrieved of the impugned action of

disumiczal, dated 9/7/1939, the petitioner preferred an
apperl on 16/7/1999, which was rejected outright.
4 Copy of appeal is Annexure~H while that of order in
this regard iz snmex ure-e.

dence this petition, inter—dié., on the

) following grounds .
(2)+ That the petitioner was disnisased with malafide
intention for his activities in the Baployees
Tnion a5 is evident from z‘-.nnexure-p, on the

ailegation of misappropriation of pard's noney

HLE TODAY . received from the ree of admission forms ‘and
e . - :
. on sale of Resuli uazzette, vhereas petu:x.one?' vas
e
M.umiw“ R never assigned such duties. Moreover, he was never
Pestjxwar !‘%L‘ . : -
G&mﬂt 1 eatrurted with such money, thus the canrge is
§j ‘ groundless for lack of the _.,sent:.al element of
! entrustment., A C
!

(»). Thet the Iguiry vas conducted by a commi ttee

" Peshavan o .ui Co
‘Abbottanad Bench
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comprising of persons vho themeelves were wnder tie

influence of respondent foe3 with predetermined mind

to penalize the net;{n oner at ithe instance of resyondent

el

ne Forwion obaection of no confidence was zlready’

exprasasd.

It is wroth mentioning that the committee-acted upon the

. previous proceedings sgaiust the petitiomer which were

().

(2)e

f

LS

-r—‘\‘:j"-—'

&)

@)

Inger Reca TS

quashed by this lugmst Court and thus the entire sction

was voida

That even the »ertisan and biased wiiness mamely pmir

Sultan disowned the statement attriluted to him by the

‘Tquiry Copmittee aud except. such evidence there is no

tangible materiel sgainst the petitioner.

That no impartial and independent inguiry was condncted,
rather the petitioner.was victimized for ulterior motive
and that the c::se was manipuiated in the Boardts 6£ﬁ.ce
and the legal and leg:.tr-l ate ra»uest of the retitioner
Jor the supply :" the copies of the statements of
witnesces was: also denied. T this comtext, copy of

a

application is ."mnexure-—q .

'I‘hé}ff ‘;;he impugned sction was bevond the authority of

ii‘;a maliers

That the impugned order is illegal, malacious and unjust
remilting in grave miscarriage of justices '
That the impugned action proclains loudly its owm
malafide. Medice in :t‘ac'l: and in law. whether taken
ingivigualiy or co]lactively, vitiates tha imgugnad order

and the proceed:.ngs frozn wh:u:h it has f‘lown and spelt oute

Ol-gat the mpugned actzant mﬁ%@ag ‘l:ha
pronslons of Asrticle~4 of the cons..:.fut:.on to

enjoy the protection of lah' and 1;0 be treated

in accordance with law which is an inalienable »ight.

of every citizen,
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/ ‘ (i)e Thet the impugried action is sgainst the cardinal
principles of natural justice &s the pstitiomer :

has been condenmed unaeard and was deprivéd of

~—r—.

righi of cross-examination.
. E&- —
Hﬁ-»-,—_" ___““
(k). That the mpugned action vxolentlj hits at the

article-25 of the Constitution vhich

—
—
——

core of
snshrines that all citizens are equal before the

—,

lav and are entitled to equal protection of law.
/ T ' (1). That the icpugned action is arbitrary, unilateral,
illegal and without lawful authority, calling for

interforence by this hopoursble court.

_ It is therefore, prayeci that on. acceptance
of this writ petiti'on this hunourable court may graciously be
pleased to set-a-side the mpuoned order dated, Q.,.1995 and
actions t-ken mareunder anﬁ petitionepgraciously be

re-instated in his service with all back benafits.

W— ‘ .
Syed Amjsd Hussain Bhah

i
] |
4 PETITIONER
¥ e P Through; - o
Certified to be True Copy - . T v\ B
N . ,
b5 - ( SARDAR HUHAMMAD IRSHAD KH:AN )
i ADVCCATZ HIGH COURT, . ,
’ 4330TT4EAD. }
Poluly ' - ( 3:RDAR LAL, KHAN ANVAR ) &'
R N : SDVOCATE Blu UOURT, - \XQ
" == . DiYED: 2‘5 ‘2* /1999 ABEOTTARAD. : "
Aw Rogistear—" : o ) |
Puh wat BiER yverification . ‘ 6\5—"
. Verified that the contents of the ) : v
.~ above peiition are true end correct
¢ and notiing has been Bupp‘essed from this
honourable court.
_Syed .\mjad'iass in . shsh
retitioners .
8,
X
e e |
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JUDGEMENT SUEET _*

IN THI PESHAWAR HIGH COURT,
BENCH ABBOTTABAD.

'cHHHChU,DEPARTMENT

L drit Pesition.. ... Na...80 . nf¥ ........ rbaneadesensashe
JUIX:EN[ENT
Date of - honrmg26’9’2000&27'920(70' ....... e Teeeeees e .

rpetitioner

Malik -Abdul Waheed ) by Sardar. Muhammad Ixshaﬁ advocate..
thers). by. Nr.l a»ammam Aslam. Khan .fzd.vecai:e &mg‘xa.waé salnh !
_ |
single judgi_.nent we . - k ‘
Petition No®.180/99 , . %
~.255/99 ‘and 258/99 +} The. petitioners in - i

~the writ petatlons were‘employees ‘of the
Béard of Intermedlate and Secondary Educatlon

(BISB) Abbottabad and they were dlsmlssed from

i - service,vwhich they have impugned in thelr

P o : 5 ‘ respective writ petitions.

.2, - Malik Abdul Waheed who has filed writ

pefltlon Mo« 180/99 served as Senior Clerk with

B.Te s B and was also Pres:denh of the Board

Employees. Union Abbottabad. In the year 1998 ' i

dlSClpllnary action was taken agalnst him. After

% o o he was charge-sheeted , 1nqp1ry was held and

: eventually dlsmlssed from service on 28. 3 ,1998.
12 Q§§§§V ' ’ Departmental appeal ‘against the order of dlSmlSS&l

A ' was dismissed and the petitiomer came %o the -,

i
¢
]
H
:
3

H&sh Court in writ petition No. 359/98 . The.

urit petition was allowed. on 1%.1.1999 alongw1t_:

two other wrmt petltlons filed by. the petltloners

: l

: Ce :

: who have now filed writ petition No. 253/99 and .- |

) g

a : *E

% Coshivz 258/@9. The entire inquiry proceedanés were V.T'g
Abbottssad Bench i

quashed on account of legal defects 1n the
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conduct of the inquiry.
hOWever, allowed to hold fresh 1nqu1ry

against the petztloner. Such 1nqu1ry'wa%'-?

New charge—sheet was. served on the petltigj

on 11.2.1999, the validity of which was 7§
challenged in writ petition No. 208/99, bk

was subsequently withdrawn on 10.3, 1999.~-'

charge-sheet & .intér-alia alleged that thi

petltloner-

(8) had wis-appropriated as 11 240f

received as examlnatlon-fees frd

- 26 candidates for 1997 Inter(supp*y)

examination which amcunt was not
deposited in the Bogrd's account

in the Rank:.and instead attached -
bank recelpts ith the admission

bogus

.+~ forms; and

(b) . Ia- collaboration o:
- clerk and Amjad Huss
-Operator obtained
1997 S.8.C (Annual)
Rs, 85,000/~ on the
bank receipis. '

sult gazette

asis of bogus

PSR

Wagar Ali, Senior
in Shah Gestetner

of

Xamination worth

Professor Muhammad Riaz , the Authorlsed .Officer/

Secretary BISE, who had issued the charge sheet

app01nted a commlttee

of 1nqu1ry comprising of

Shafiqur Rehman Associate Professor Post Graduate

College Hafipur as Chagirman and Faridoon Khan
Assistant Professor Govt:Post Graduate College

Abbottabad as member , The Committeé

against the petltloner established. On the

on 2& 3.99
Aprepared its report and found ‘all the charges

strengtﬁ of this inquiry report the petitioner

17.4.1999,

irom serv1ce by order dated 24.4,1999 by the

'Authorlty' i.€e. Chairman BISE. Appeal agalnst

the order of dlsmlssal was preferred by the,

i

1
oviace

B PV Vi

CURGEI AT S,

was serﬁed‘ wifh a show -cause notice.oh'27.3.l999,
reply to.which was submitted By the petitioner on

The petitioner was eventually dismissed

potitioner on 24.5.1999, which also met the dame. Fatelh:

-

i
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i
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ffhe appeal was - c@n81dercd 1n a neeting 8? thix
Board members ef the B T S E held ex 23, 6 19%

‘and &1smlssed. The pctltlener whe
the wrlt petitien on 23 6.1999 had
erder ef dlsmissal dated 24 4, 1999

13. writ petltmen Ne. 253%/99 has

¥ .3
by Syed Amjad Ali Shab, the then Gclstetne i
h

Operater BISE. Like Malik Abdul

earller dismlssal frem service was

by him in writ petitiom No. 360/98

4
had filed

A

impugned !
enly.

been fllea_;

Whheed his ¢
challenqu%'

and was sé

aside alemgwith ether writ petitiémm. Thereafter

fresh inqpiry_was Aheld. The petitloner wWas

charge-sheeted . The charges agairst the petitiemer

in substance were:

(&), That he received RS, 3?22/— as

admissien fees from 8

didates

fer the,Interﬁédiate(Supply)11997 -
exsmimatier snd that he submitted

begus bamk receipts iw
adnission ferms; smd

suppert ef the

(b) that in eellaberatien with Malik-

Abdul Waheed amd Wagar

EAii he

received Rs. 85000/~ fer the Result
Gazette of S.S5.C(Amnual) 1997~Examina—v
tiom and instead ef deépositiag the
same im the bamk embezzled it and

i _ys  thereafter produced begus bamk receipts,

‘Mr. Jsmil Akhtar, Assistaat Prefesser, Gevermment

_College pbbettabad and Mr. Mehammad Rafique

'ledturer ‘of the same Cellege were

apbointei

im ﬁiry Cemmittee, Evidence was reeorded‘and'in its

re srt dated 25 4 1999 the eommlttee feumnd the ‘charges
: prgved, Conssquently shcw cause metice was 1ssued by

teo the

r th Authorlsed Offlcer } petitiomer oem 20.4. 99, reply

t 1t was submltted by the petitiener on 17. 5 1999.

= e Bl . . = e e fa——

The Autharlsei offlaor recemmended 1mp®51tle§ of
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ost:

'~:dlsmlssal fron scrv1cc. ‘

t by Muhammad ITrshad fermer

0'4..

under Rule 4(b) (iv) and

sed Disciplire Rules 1973,
was accepted by the Autherity - and ! £
was dismissed from servxce. Appeal

‘BISE, the Appellate’ Autherity, waa k:
23.6.1999. The petitioner has fi%l

majer pemalty ef dishissal from s;A* ice

(%)

The reg

;i f;

-.the presont

writ petitiem en 29. 9.1999 ehalleng'mgihis

i osum 4.;:,..‘4,»‘ 3

4,  yrit petitidn-N.é.25B/99 has be;;en filed

Naib Qasmd\BISE whe

was also dismissed earlier’ in -the ye;r51998,

agaiﬁst which he fileé‘wr&f petitien Neo.358/98

which was accepted alom

%he imquiry was set_aSide

inqu;iry was-initiated and

served en the petiéioner.

fith ether writ,petitions,

but the Beard was

‘allewed te hold fresh imquiry. Accerdimgly fresh

the charge-gheet was

The allegatiens

agaimst the petitiemer esbentially were:.

(a) That having'received-&dmissipn fees

of Rs. 1550/~ from 5 candidstes fer

Internedlate(Supply) 1997 examimatien

ke did mot depesit the same imte bank
- and irstead preduced fake receipts

wlth the ferns;

ﬁhe:Autborised'Offieef appeinted Assistamt

Prafesser Jamll Akhtar ard lecturer Mohammad %

Rnflque

.ev1denca the Inqulry Cemmittes in its rop.rt {

dated 23.4.1999 found the.

Authorzty, i.e. secretary

as Inquiry Commlttee.A

and

.

(b) That he made use ef}forged seals
en the admissiem ferms,

3

After recandmng

charges astﬁﬂm&hem the

BISE aecepted the ,iﬁ'

L A ST AN N 1 S

e
a?.w RS
s
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rgcommendations of the Inquiry Commi t}
and dismissed the Detitiorer from ser

~on 9.7.1999.  Appeal was submitted

appellate Authority ime. Chairmsm BIS

2%.92.1999 which was dismissed on 2_5.'2;5._ :-

. The p:;esent' writ petition was filed gi
1

. 6.10.19-99.wher'ei.n' the petitiener hes i:}%allensed
, : B .
B I

4

5, The learmed counsel representih@, the

his .digmissal.

:ah

three petltloners contended ;that the éntire .7
| departmental proceed:mgs agT.nst the po’titloners
were based on malafide as Mslik. Abdul Waheed.
petitioner was president of [the Emplo:;‘étd ‘Uaion
of BISE a-md‘ in that capacity time and a’-gain
criticised the Admmlstratzon for -thei |

mregularltles committed. by the A‘d!_niriistr'ation,

In this context reference was made to the Press !

-~

'.: Cuttinge of the mcetin_gé ang rress Comfereamces

held by the office bearéms: lof the Union. It

was thus argued that action taken in bad
faith can .'be set aside @n't"his ground alome.
: on :

: Rellance was placed/ Ch'Muhammad Aslam Vrs

Amanullah * ( PID 1990 Lahore 330), Karach1
Developmont Autherity vrs Wali Ahmed Khan

(1991 SCMR 2434), Abdur Rauf vrs Abdul Hpmid| Khax
(PLD 1965 sC 6'71)/ a number of ether judgments

on, the same poimt. The conduct of the imquiry
was objected to on the ground that . copies of-
Btdtements of -the witmesses were not provided . A

to the petitiomers; that the statement of

. o Mst. Ulfat Jan, ome of the witmesses was recerded
e 1o True LGLY i ) ASE : '
¥ rectified to be

in the -absence of the petitiomers and further

that the potitiohers departmental appeals : i

N
PR T e\ e

were dismissed witheut giviag the petitipmers
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the opportunlty of hearzng. In suppert

these cOntent;ons the learned counsel a {oﬁ

upon Mian Nisar Ahmed vrs Secretary, fﬁ__; ment
ef - Paklstan Minlstry of Fimance Islama :é§997‘
PLC(CS) 39%), Saleh rmhammad vrs A
(1985 PLCC(Cs) u78), Shaflque Ahm "i}sari
vrs Secretany te Govermament of Sind,Ed :é;gg
Department( 1984 p T, c (c S) 527) »S. AljE ' Shah

- VI'S.Governnent of N.w F.P ( PID 1982 PesEiJar 165),.
Sikander Hayat Vrs. Deputy Inspector Gen a& ef
Police ( 1991 p 1, ¢ (C s ) 853), Khuahg Muhamnnd
Vrs. Zomal Manager(PumJab) Clvhl Aviation;Author{iz
Lahere( 1990 P I, ¢ (Ccs8)s3 and Tarig Mssecd
vrs suprema‘Ceurt Enrolmert Co 'ttee,Lahéré High-

courtf'PLD 1982 1yahere 6)., hs regards petltloner

Malik Abdul Waheed  am additiohal greund was

o taken that the appellate putho: ity, i.e. the

) ?f: ; Board, which heard smd dismisséd the dopartmental
appeal .of the petitioner was 1?preper1y eenstltuted*'j
1n that the Secretary of the B?ard,nuhammad nlaz,

whe also was the Autherised Offlcer , Participated

- petitioner's appeal.

£
"1n the meetlng of the Beard. that dlsmlssed ‘the - { .
¥
i
6« . The learned doumsel representing the g
S . : i
Beard 'raised a preliminary objection a8 to the i
malntaxndblllty of the writ petitienms on the '
ground that there were no Statutory~rulas
govornang the services ef the empl@yees of the ,g

Board nnd therefore the relatlenshlp ef the A §

petltl@nors and the Beard was that ef 'naster &

servant', which was not annnabie"to writ
Jurlsdlctlon. The leaned counsel.referred to

Sectwh 12(8)(111)N-W F.P Act V ef 1990, 'ung.ax\

whwh«ﬂf the Controllmg Authorlty, i.e, Goyemor_




7 A
NWFP er his nomimee , has theﬁexclusivf:
pewers to make Regulatiems concerning t
Efficiehcj and Disbipline of Empleyoes;"
Board . Further referénce was madef‘toé
~Séctien-2((iﬁ(ii)7%ﬁe Act which expraA
excludes the pewers of Beara *o maka%z

Regulatiens rogardlng Efflclency and ﬁl;cipllne

-l-n

of its employees. It was pomnted out th'{

cgntrolllng Authoerity had net made 3335

)évw—«. s —

Regulatlons for the EfflClencv and D186£%1 ne

9 g

0

ef BISE &ard that the declsleh of the" ggard

incorperated at page 169 of the calendar ef
the Board, tc apply Fumdamental Rules. whera

the Beard's rules are silent;was yithout I wftf? ,

authority. The learned counsel therefore

relied upon a number of judgments en the
preposition thgt Comstitutiional pptitiéas
are met maintainable to enforce XU¥ rights

arising out ef relationship of ‘master &

servants', Some of these amdgments are

Aawar Hussain Vrs Agrlcultnral Developmont Banrk

of pakistan( PID 1984 SC 194), Mrs. MN Arshad

yrs Miss Nasema Kban( PLD-1990 sC 612),.R-T-H'

Jsajua VIrs Nitional Shippimg Corperation.

(PLD 1974 SC 146) and Ms.Zebn ﬁumtaz'vrs
First Womer Bamk Ltd ( PLD 1999 SC 1106).

i AS regards merits the learmed coumsel submitted

s amitei o s

that after earlier writ petitioms filed by’

S e a
A
B

pgtitieners wefb allewed by this Court , fresh -
- inquiry was conducted sad the defects inm the

o ta be frue Copy previous imquiry remeved. It was argued that

ibbouuodu ‘
_--'-9"0':294 Undey - Secals Agts Orc®

petitioners participated im the imquiry

t

L

‘proceedings amd also cross examimed the witmesses,

That Mét. Ulfat Jan was examined~in the%dbsehca-

ety i
e A A
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. Malik Abdul‘ﬁaheed &
- of the petitiomer/ as he  walked-out ol

inquiry proceedirgs when her statement w.

being recorded. As to the allegatxens efp o
3 2]

malafidc it was céntended.that.ssri@us QTL

agaxnst the petltloners.‘ The_learned ee;gf;-
referrsd to the conduct of the petitioﬁﬁ

trylng to delay the conclu81on of the

'preceedxngs oy maklng unnecessary ebsectaf;

appllcatlsns as well as filimg jef- wrlt pe_? ions

ip this Ceurt durimg the’ pendeﬂcy of the frésh . C

é i‘

imquiry whick ultimately were disuissed as with-

drawn,._ The 1c£rned eounsel-po"nted out:dsgg ‘gopies

of the statements recerded by the Imquiry Cemmittee i
wer's being supplied to the petitiomers which
they refused to receive, nefqrépce was mad§ te . é

the cerrespondénce bitween the| petitioners and

(4

gt

e e AT 3

. the Authoeriged officer. = The learned counsel
. relied upon the ﬁudgment of the Supreme Ceurt

of pakistam im Azizur Rehmsn Vre FATA Development

Cerperation (1988 SCME 1944) amd contended that -

writ. petltlen Ne.180/99 . filed bynﬂgllk Abdul-
waheed is liable to dismissal as he had not
challenged the erder passed in the departmental

_ appeal the result ef which came teo his knawledge

during the pemdemcy of ‘the writ petition.

7. . We will take up the ebjection te® -

the maintaimability ef the writ petitioms first,

Which is based om the grouad that the Beard do
iot.have“ any_statufery Rulés which can be
ﬁenfe&cgd_thiough constitutional potitions. The
?nerﬁt of tﬁis ebjection meed not be gene énto ‘
:;ferii numhei_ef reasoas. The diséiplimagi

/s t

i S ~ Z
i
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s well as the erders of dismissal of th§'ﬁ}

"petitioners. The Iaquiry had procegded4i

S

i

plea in the earlier writ petitiens whichimgr
.g'

in N.W.F.P. The Board had not t&ken up

therefore allowed om the assumphion that tke?

NWYP Efficiemcy and Discipline) Rules 19?§~wbro
applicable amd it was om mccoumt of this sissimption
that the inquiry preceedings weLe set gsiée and

the Beard allewed to hold fresy imquiry. Further
mére the responderts have mot leven raised this

plea ina their cbmmonts-but had {teken it for the /.
first time at the hearimg of the_ﬁrit petition. !

Ad&itionalxy the acceptaace ef this ebéeﬁtien

P e

made on bshalf of the Beard weyld amount te =

declaratier that the services 8f all the enployees
~of the Beard. do not have stnfgtory'protection.
Such a deglaratien weuld gffééé thé gervices of
the other cmblayees.' The contemtioms af the
learned eeuﬁsel for the regpend@nts that~né

statutory service rules exist is based on

¢ em et e

DY

| sectiom 12 (diii) amd Section 20(ii) ef the
. ; ,

..

NWFP .Act Vv of 1990 which emly empoyers‘fhe

4
EY

)

‘,“"ﬁﬁ:ﬂw_ :\w... [P

Centr@lling‘ﬁutherity and net ‘the Beard te

:
hY

make chul&tmems concerning Efflcrency sad

‘Dlsclgllne of Oofficers. Thus evem if the Beard
had uﬁautherlsedly adopted the Efflclency and

Dlsclpline Rules ef the Prev1nclal Gevernment

che wreng excrclse af power would orly be

regarding pr@cedure tdge follewed - in di&cipllnary M

!
actien sgaimst the_employees. The terms of




..Ilo.. .
enployment of the employees of the 4

are net regulated by the Efficiencyl

Disciplime Rules. It is 5ﬁerefore‘¢

refer to the Efficiency ad Disciolis

Rules

¢ ]
Q
o)

i
the employees ef the Beard. The ebge

the maintainability ef the writ pet

_ therefore over-ruled,

8. ~ The previeus wrlt pctltlems é

tﬁe
petitioners were allowed by;thls courtgeﬁ the

- grourd ef 1rregu1ar1t1es coémltted during the

of Anjad Ali Shah and Muh

T . >§§§3 Autherxty to have dispesed lof the same, From
\ .

the preceedlngs ef the fresh 1nqulny it wppears -

that the. earliar faults were rot repeated, None

ot é};ﬁjk— ; was palnted out or behalf" af the petlt19n§r3.
&Qle» N thrust of the arguments fer |
" P - : 'theﬁpetitioners is mala-fide ef the respendcnts.

Malik Abdul Waheed petltlener is atated te be

the: president of the (mien of the employeos of the

Beard, It is posslble that in that capaclty

actlon must have been taken agaxnst hlm on

. ©of the petltlwner is accepbed it would amount

te a declaratiom that qa-disciplinary'acéion

improper appoimtment ef the Autharlscd Officer
and the members of the Inquiry Committee as well

- as making of disumissal erdexd by an un-autherised

efflcer and so alse the dlsjlssal of the appgals

'ditfcrences Ray have devcleped between hlm nnd
thefAdmlnlstratien. Hewever, his pOSltlem wenld

not lead te the canclusxon that the dlsclpllnary

acceunt of ulterier motlve. If this gontenglgl

mmad Irshad petitieners

by the Board whereas the Chdirman was the Appollato'

Py
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could ever be taken against members ef

- the uniem as it ceuld always be termed &

malaflde. To establlsh the plea of malafi
the petitiener had teo shew senething merd

just being the President of the Unien,

Charge against the petitioner is that ef

misappropriatier amd net ef any indiscipl ?

which ceuld be linked with the petitioner

office as presidemt ef the Uniei. The eqn§0§tions
relatxng to malafide thus £ails ‘net only.¥'
 regarda ‘Malik Abdul‘Waheed but also regah ing
the other petitiomers, whe havegbeen linke@ With
Malik Abdul Waheed en the prdmigqs of malaéige.

.101 Regarding .the imquiry agﬁinsﬁ’ﬂalik Abdul
Waheed it was alse peimted eut that one of the
witmesses Mst,Ulfat Jan was exdmimed in the
dbsence of the petitiemer, The ;esition'has beem.

eXplalned by the respondents im their conments .

that the pctztlener though present at the: tlme

of recordlng tke statement of the witmess but
walked eut a8 a protest aga;nsg-the nen acceptance
by the Inquiry Cemmittee of the plea ef the . '
petitiemer that further Preceedings hp«&uspanded
till the decision in the writ petitienm flled

in the ngh Ceurt. Thls p081tlon taken by the
raspondents is net eantreverted by the pctltlonor.
That buang se the Imquiry Officer was right inm '

not pestpering the imquiry because the High

lrlt petition flled during the pemdency ef the
nqulnyéand which was ultxmqtely withdrawa, The

: etitiener therefore has me groué® as he had
..)5(,._;&\14 -

Abbo lauac BehCh

s Secars Ac O ¢ justificatien fer ret participating in- the
Authorized | ’

receedings when the statenert of Mst.ylfat Jan

. p=s bexng recerded.

e et e e e e ———

#ourt had not passed sny erder eof status-quo in the'
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1l. Anether pslnt was teken that the :§?

of the witmesseés were mot provided te &

by the Autherised Officer after the shewld.

were issued to them. Alengwith the eemméf?

in the writ Petitiom No. 180/99 of- _fﬁi;“

Abdul Wsheed, the respondents had filed ci
;

documents which reveals the deliberate é,fll

of the petiticrer te ﬂﬁﬁ§§§§ anﬁ delsy tﬁe:iﬁquiny

proceedings, After receipt ef the report éffthe

Ll

Inquiry Committee dated 24.3. 1999 ‘shew eausp rotice

was 1ssued to the petitiemer as te why actien should

net be takern onr the report of the Cemmlttee which

found the eharges against the pf tltlwner preved,

The potmtlaner instead of repl¥ing te the show ‘

cause notice requested fer the upply of statements

27.3.1999, Amother
0.4.1999 ., The
Autherised officer by letter dated 12.4,1999

of the witmnesses by letter date

similar applicatiem was made on

responded that the statements of the. ether. witnesses

~hadialready been Bupplied teo ‘the petitiemer by

the Chairman ef the Inquiry Comnlttee whereas the
statement of Msat. Ulfat Jam was beimg- enclosod wlth
the lottar. Om this letter dated 12.4. 1999 it
was noted by tE;/céimm that the petitiemer

refuse@ to recelve the letter‘ The letter was also'

:senf'thr@ugh Registered tost, which'the petitioner

- refusea te recelvc. Phe shew cause netlce was 1ssued

on 27.3.1999 aud reminder given threugh letter

=dated;lo.4.1999 Yyet me reply was submitted by !

the petitiener, Im such eircﬁmstanees the Autherised .

foie&r had'ne éption but te preceed -with the eaée:

im absemce eof reply by the petitioner te the

shew cause netice.The other iwe petitiemers i.e.*

imjad A1i Sheh snd Muhsmmad Irshad did reply te

Lo
N

— e i P aa o

i iy e e
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the shew cause notlceSand their expl&aatl%
weres net found satlsfaetory by the Au’cho]::f

Offlcer.

12. The ebaectlen to the censtltutzo%

the Beard fer ‘dispeding. ef appeal of Hél?
Abdul Waheed on the greumd ﬁhat Auxharisg

Officer, i.e. Secretary eof the Board, p

in the meeting eof the Board has -1 ferce.%

et a member of the Beard,the c?nstltutlon§of

whlch is stated umder sectiem 5 of the Ack.’as

e

- Secretary of BISE he acts as Sefretaiy ef the .
meeting of the Beard anmd dees mbt participate
_im its deliberations or vetimg.|The factual

findings ef the Inquiiy CommittPe were met

serieusly centested amd in_deed| they could net be

ghes%i@néi}gonétitutional potit'én. There was
re flaw inm the ceﬁ&uct‘pf‘the iRquiry. The
petitiaﬁers were previded'amp1e eppertunity
te cress examine the witnesées. Thué ne
exception carn be taken te the ﬁaéuiry ﬁréc;edings.
At the hearirg of the writ peti;ieng;it kas,
hewever, argued that the‘patitiﬁners'weré not
given.perSe#al hoafing‘%y the Appellate Authoiity
befere disposing ef their appeals. Ne such
grournd had beem taken im the writ petitiems se
. as te frevide ﬁn eppertunity te the ?espende;ts ’
‘te comment upen;it in. their cemmerts.. The meme,

of appeﬁls filed alomgwith the writ petitia@s;

alse do nmet imclude the réquest fer persemal o
ﬁeariﬁg. e fact Malik Abéul Waheed had ‘filed ,:‘
his w#it petition.eien-beforefhis appe;i had |

been decided . This centention “thus alse fails. .

13, The learmed ceumsel fer the petitioners

¥

‘hasj,after the judgmentsin the case & were 1;36 carved




00140. .

- furnished a copy of the'jddgmemt of thj

‘Court in writ petition Kye. 743797 in

the dismissal erders ef the petitioners,7$r.in, an

eupleyee  of the Board ef Intermediate ! fd
‘Secendary Education Swat, was set aslde.gIt
is true that in that case teo the petiti éner

wWas Presldent of the Jelnt Asseclatlegio

-2‘

: W‘W

_NWFP Secendary Beards Empleyees, however, éhe

decisien was made em the groumd thatft%ei

retitionrer therein haﬁ,duringéan sarly iﬁquiry, :
: : ! %
we® declared inrecent amd ix the findings in '

the secemd ikquiry also did mét umequivecally

declare the petitiener guilty . In the preseat
Case there has heen clear finging of guilt

against the petitiomer,

14, Foer the reasems above stated we do not
comsider that the petitiemers jhad made out a _

cage for interferemce of this eourt im its

Cemstitutienal jurisdictionm. The writ petitiems

are theréfore dismissed with rie erder a8 te %5

coets,

Anneunceﬁkza’
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"IN THE SUPREME COURT OF PAKISTAN
{Appellate Jurisdiction)

. PRESENT_A A\V\V\QQQ \&"(Q \e\

MR.JUSTICE IFTIKHAR MUHAMMAD CHAUDHRY
MR.JUSTICE HAMID ALI MIRZA
MR.JUSTICE TANVIR AHMED KHAN

N

B lan

CIVIL PETITIONS FOR LEAVE TO APPEAL NQ.583 AND 1145 OF 2001.

(On appeal from the judgment dated

30.11.2000 of the Peshawar High Court,

Abbottabad Bench, Abbottabad, passed

in Writ Petitions No.180/99, 253/99 and -
258 of 1999)

E Syed Amjad Hussain Shah R Petitioners
Lo (C.P.No.583 of 2001)
' © Malik Abdul Waheed

. (C.P.N0.1145/2001)

- Versus

Board of Intermediate & Secondary Respondents
Education, Abbottabad & others :

For the petitioners: Mr.Abdur Rashid Awan ASC with
i Mr.M.A.Zaidi, AOR.
. Respondents:, * Not represented.
Date of hearing: 8t January, 2002.
'ORDER

TANVIR AHMED KHAN, J. Both these petitions are directed

against a common judgment dated 30.11.2000 passed by a learned - '
.Division Bench of the . Peshawar .High Court, Circuit Benéh at é/s&b}
Abbottabad, whcreby the1r respective writ pentmns agamst their %

dlsmlssal from service were dlsrrussed

The facts briefly stated for the dispdsal of thesc_p'etitions are
-that the- petitioneré along w1th one Muﬁa’rhmad Irshad, who wére
ATTE TED ' employees of the Board of Intermedxate 85 Secondar; Educatlon

Abbottabad (heremafter refened to as the BISE) were chdrge -sheeted for

Su0

'uprame" :
1SUA




C.Ps No.583 & 1145/2001.

misappropriation as they received examination/admission fees from

different candidates by issuing fake receipts. Enquiries in these cases

were conducted and the petitioners were dismissed from service on

different dates by the BISE Against their dismissal, the petitioners filed
dif{erenj: w’ri-t petitions ’11;1 the Peshawar High Court, which were allowed
through an order dated 13.11.1999, whereby enquiry proceedings
conducted against them were quashed on account of legal defect in thé
conduct of the enquiries. The BISE was, however, allowed to hold fresh

enquiries against the petitioners.

Subsequently, fresh charge-sheets were issued to the
petitioners. In case of petitioner Malik Abdul Waheed, Professor

Muhammad Riaz, the Authorised Ofﬁsi:er/Secretary of BISE, issued

~ charge-sheet,and appointed enquiry committee comprising Mr.Shafiqur

Rehman, Associate Professor, Postgraduate College, Hariputr, as the

1

- Chairman and Mr.Faridun Khan, Assistant Professor, Postgraduate

College, Abbottabad, as Member. In case of petitioner Syed Amjad

Hussain' Shah, the Authorised Officer, appointed enquiry committee

- comprising. Mr.Jameel Akhtar, Assistant Professor, Government College,

Abbottabad, and Mr.Muhammad Rafiq, Lecturer of the same College. The
respective enquiry committees recorded evidence and foﬁnd the charges
againgt the petitioners proved. The Authoriseé Ofﬁcer on rece.ipt of the
éhquiry reports' issued show cause notices and recommended the
imposition of major penalty of dismissal fron; service ~upon the
petitioners. The Authority on 'rcceipt of recommendations of the

Authorised Officer dismissed the petitioners from service. The appeals

- preferred by the petitioners to the 'Chairrna_n of the BISE, being the

appeila;ce authority, _}vel;e dismissed. The petitioners then filed writ

© petitions in the Peshawar’ .High Court, which have .been dismissed

through  the 'impugned judgment dated 30.11.2000. Hence, - these
ATTESTED

petitions for leave to ?ppeal.




C.Ps No.583 & 1145/2001.

We have cbnsideréd the contentions of the learned counsel
for the petitioners and have gone thr‘ou'gh the well-reasoned judgment of -
the learned Division Bench of the Peshawar High Court. We have né_tic_ed
that the charges against-the p.etjtio_ners were found established during
ghc course of enquiries. The arguments of the learned counsel that action : . -
against the petitioners had been taken in a mala fide manner and they
were not préwided copies of the statements of the witnesses and further
the statémént of Mst.Ullat Jan was recorded in the absence of the
petitioners, have not been substantiated during the course of the
argurr;cn;cs. The plea of mala fide has been baldly raised: by the
petitioners and was not substantiated during the course of arguments
before the learned Division Bench. Simply because Malik Abdul Waheed

petitionér was President of the Employées Union of BISE, it cannot be

»

presumed without there being cogent particulars that action had been

taken against ﬁim in é mala fide manner. On. the contrary, it 15
) ;stablishcd on record that the petitioneré were non-cooperative during

the course of enquiry proceedings and they tried every aépect to thwart

the proceedings ihitiate_d againsi them. It is reflected from th-e record that

_while the statement of Mst.Ulfat Jan was being recorded, Malik Abdul

Waheed -petitioner boycotted the proceedings and walked out as a

protest. The other piea of the petitioners that they were not supplied the

statements of the witnesses is also devoid. of any force, In this regard it

would be apt to reproduce the determination - of the__'_léarnecl‘ Division %A 3

\Sadl

Bench of the High Court whéfeby this stance taken by: the petitioners

/U{-~  was rejected. The same reads as under-- o W

* “Another point was taken that ﬂle.s_téti_em'ent.s of
- the w:ime_sseswere not provicied to the petifiqi‘xé;ré
) by the Authorised Officer after thé._éhow cause - ‘ .
notices -were issued to them. Along with..t'.he ‘ . l
. cotheq;s filed in the writ petition No.1807/99 of AT TED
-+ Malik Abdul Waheed the fespondents had filed

' arlintendent -
uprefys Cournt of Pakistag
- /istavABAD !
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C.Ps No.583 & 1145/2001.

certain documents which reveal the deliberate
.attempt of the petitioner to thwart and delay the
inquiry proceedings. After i'ec'eipt of the report of . :
the Inquiry Committee dated 24.3.1999 show

cause notice was issued to the petitioz;er as to

why action should not be taken on the report of

the Committee wﬁ_ich found the charges against

the petitiopqr proved. The petitioner instead of

replying to the show cause notice requested for

the supply of statements of the witnesses by -

letter dated 27.3.1999.. Another similar

application was made on 9.4.1999. The

Authorised Officer by letter dated 12.4.1999

responded - that the statement of the other

witnesses had already been supplied to the

petitioner by the Chairman of the Inquiry

Committee whereas the state}nent of Mst.Ulfat

Jan _was being enclosed with the letter. On this .

letter dated 12.4. 1999 it was noted by the P.S. to

Cha:rman that the petitioner refused to receive

the lctter The show cause notice was issued on

27.3.1999 and reminder given through letter

dated 10.4.1999 yet no reply was submitted by

the petitioner. In such circumstances the

Authorised Officer had no oi:;tion but to proceed

with the case in absence of reply by the petitioner

to the show cause notice. The other two

petitioners‘i.e. Amjad Ali Shah and Muhammad

Irshad did reply to the show cause notice and \ . t}éf&

their explanations were not found sé.tisfactow by

the Authorised Officer.” ' ' W&j
It is pertinent to mention here that Malik Abdul Waheed -
petitioner even did not submit repjly to the show cause notice issued to SN

him “after the, conclusion 6f the' enquiry by tﬁe ‘Authoﬁs'ed Officer.
P‘urthe:more as reflected from the record, he ﬁled wnt petmon in the

Peshawar ngh Court even before his appeal was deczded by the appellate _ ’ .

) authority. All T.hlS shows that the pet1t10ners were dealt stnctly in

accordance with law and the rules and they _were afforded full '

prame irt of Pakister
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C.Ps No.583 & 1145/2001.

opportunity té put up their case. At the cost of repetition, it may be e
stated that their main aim was to prolong.the enquiry proceedings and to

frustrate the same by resorting to undue pressure of unionism.

For the foregoing reasons, both. the petitions being without

any merit are dismissed and leave to appeal is refused. —
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Chiarge sheet. : : /@ )

State Versus:- - 1)  Malik Abdul waheeo, .
- : o s/e Malik Mohammag. Gharﬂ:
- x/0 Mohallah Khola Keyzl;
H.No2320/21, Senior clerk,
BISE, A'bbet‘i,abad. :

. 2) Waqar Ali s/0 Zulfigar pli,
-+ /o Mohallah Keyal, ptd:, -
»Sem.or clerk BI.SE, Atd: o

‘3) . Amaad Russain - shahi
s/o Miskéen shah /o .
Sheikhul Bandi, Ges$tatnor
' Operator,” BISE, Abbottabad.

© ' 4) Mohammad Irshad s/o Anwar
e - shah, r/o Betigram, Serikot,
. Naib Qasid, BISE, .4td:.
5) Syed Baddr Hussain.s/o
Ahmed ‘shah r/e Tori sharif

"6)_‘- Mohammad Nisar s/o |iMohammad
- Amin, r/o Botigram, Serikotl,
Distt: Haripur, Naq,b Qas:ld,

. BISE, AbeLtabad.
i ' . I, Ghulgm Mohyuddm Malik, Special qudge, ”
‘ @mj Antl-corruptlon NYFP (Cemp at abbottavad) hereby '

'\ ‘ charge you accusac). named a'bove a8 -follows; -

\ . That you accused ﬁalll,. Abdul '(,.Ia]:u,ecl,t Waqar
- Ali, the then senior. clerks, Amgad Hussam ) S
Gestatnor oneratox:, Moha.m.mad Irohad, Syed Baddr
Hussain and Mohammad 'ersar the then Haib Qaﬁlds in
" the oiffice of Baan?d of Intermedlate and Second,ary
. Education (BISE), ’Abbottabad by abusing your qfﬁcxal
pos:.t:t.on as publlq, sexrvant received & sum of - :
“Rsu 85,000/~ as sale pmceedgo.t‘ Gazstte resul‘t: -:J.nd
. u:ader hezd adnn.ssxon form recsived & ‘sum of " ‘;
. Rsa 3'1,255/- fyom éanaldates/stuaents in the’ :y'e,‘av' '
1997 and place[{on irecord fake, fictiticus and i‘begus
bank recelpts d:.shonestly and thersby embezzled
and msapp:coprlated the aforesaid amount.by cau81ng
wrongful loss to tha govemment ex~ohequer a.ndi !
‘ecorrosponding gam to yourselves. : . ,
By domgl s0 _you, have COMltued an oﬁfence
‘Dumshable u/s 409/420/468/471/4 09/PPC, Tead w:.ith
section 5(2)prc &c‘c, and within wy . cognlzance-
And I hetreb;y direct "hat you accused be
:t':.ed by e -on the, above charge. S

Boui, Na:.b Qas:_d, BISE, Atd .



dshe acoused.

The charge has been read over and explamed 't:o

Qe - S Have you heara dnd understood the above -

) charge ?
A=+ . . Yes.

Q« .~ .Do'you wish to plead gu:n.l"'y or cla.uned

- trial 7

Cae I do ‘not plead gull'by and cla:unsd tr:.al.

i
i
l

W&TIiK Abdul Wakged. .

Anjad Hussaln § .

' wﬂ“ﬁfnd fl:n th
EXADIng:. .y fthe aboye Ttngfory
i2 my pre;
‘#ecorg coa

- ﬁfutemcn o

1 thag gha

¢ astopng of
“de bJ' accnsqd, ike

ulhs i

Abbo ttabad .

Ti:l"' .1:\\_]5,: lj ‘:m .
- AntifCorpxﬁﬁeg NWFP(Camp' at Ai:d

o

(gl

Waqar A.Ll.

Pty '\

al Judge »

“
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Case No. 128 of 2004
Date of Decision.18.04. 2007

e ameenns Versus.

2)

)

8
5
o

-‘ - Case FIR No.04 dt: 11 05 1998 Uls. 409/420!468[471/109/?!30 redd :

" R/o Sheikhul Bandi, Gestetnor

;‘R!o Botigram, serikot, Naib Q351d

E 'Mohammad lear s/o Muhammad Amnn. .

i . In the ‘Court of Shanf Abmad, Semor Spemal JudL Ant|~
N § Corrugtlon NWFP, (Camg at Abbottabad).

Mal'&\bd ul Waheed,

Slo MalfMohammad Gharib, v
Rlo Mohallah Khola Keyal, .
.H No.320/21; Ex-Senior clerk, . ;
: BIISE Abbottabad. ’

"Waqar Ali s/o Zulfiqar Ah
Rlo Mohallah Keyal, Atd:, .
Sen[or clerk, BISE Abbottabad
‘lejad Hussain Shah, »
qlo Miskeen Shah, .

Operator BISE Abbottabad
Mohammad Irshad s/o Anwar Shah

BlISE Abbottabad.

Syed Baddar Hussam sl :

Syed Ahmad shah r/o Tori Sharif boui,
. Nanb Qasid, BISE Abbottabad

,ﬁ/o Botigram, serikot, Distt: Haripur, - |
aib Qasid, BISE, Abbbottabad :

|

o wnth sec’uon 5(2)PC Act of P S ACE Abbottabad

J udgemehti- o

discovery that misap

propnatnon through bogus and fake recelgts

-

{

_ The accused Mahkk Abdul Waheed Wagqar. Ali, Aijd
~Hls.saom Shah, Muhammad Irshad Syed Baddar Hussam and
Muhammad Nisar were enployees in the Board of- lntermedlate
and Secondary Education (BISE) Abbottabad it was notlced in the
year 1998 that sale proceed of the SSC Annual Gazette sold by'
' controller of examtnatjon was less than the estlmated recespts TI' is
prompted a probe to scrLtlmze the receipts Wn!Ch fesuited |in

e

%
a
¥
i

i
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- had been made. As a resuit of thls probe the matter was referred to
ACE ,by the Secretary BISE Abbottabad through its !etter No.1330
of 21.4.98. Perrmssmn was granted by the Director ACE vide ietter

No 2188 of 25498 and subsequently case was reglstered on-,
11 598 agamst the - above stated 6 accused i.e.. Malikk AbdulA
N VWaheed Waqar Ali senror clerks, Amjad Hussaln Gestatnor~
‘operator and Muhammad| [rshad, Syed Baddar Hussain anld .
Muhammad Nisari\!aib Qasjds. - - o . B

. ' ) . ’ A - Altegatlons are that Malik Abdu[ Waheed pocketed . - '
‘ s ) Rs 11,240/, Waqar Ali poc keted Rs. 10 510/~ and Amjad Hussafm' ’ i
| : . oo Shah pocketed Rs.3,595/~ on account of SSC 1997 exammat[on
' ’ ‘admission forms by wrong verification of bogus bank recerpts Jornt
allegations against all these three accused besrdes the above aie

that they, in connivance . with. each other,’ mrsappropnated

" Rs.85,000/- result gazette ?roceed by using bogus and fake bank
- . réceipts. Aliegatlons agalnst Muhammad lear Muhammad Irshad - -

Rs.2830/, Rs.1550 and Rs. 1530/-. respectrvely recelved from the - . .

[‘TESTEE) candidates using bogus and fake receipts.on record. Per contents
o : of the original Feport on whlch the FIR is based the accused’ .

and Syed’ Baddar Huss;rn accused are that they pocketed_

-admrtted, their guilt pefore e probing body,»deposrted the amo t
* in favour of the board and prayed for clemency in‘course of inquin"..,

Besudes above another inquiry was mltlated on. the baSIS of

: source report as the. matter] found place in press wh:ch mqurry was
however subsequently merged into” thIS case as "FIR was

. regnstered As’ a resuit of departmental -action,. the accused were
. : R - ) dxsmlssed from. servnce appeal agarnst d:smlssal order preferredito -
. e/y/g\ - : ) - o the chamnan of the boarjd met fanlure Wnt petrtlons however.l_f
\éi | L ;succeeded and the mqu;ry proceedlngs were quashed al!owrng the
board authorities, however to mrttate fresh proceedmgslmqury
_ 'accordmg to the law { Ref: judgement, of 13.1.99,delrvered in writ
- petiion No.360198). | BT

Pm—.

- lnvestngatlon was - c,onducted and chailan was submrtted
5}‘? 14 -"ZZGE’ agamst the accused. Trial commenced add charge was framed to '
su‘cDrer‘ oR Em.g‘_.l} : - C— ‘ _.‘ ) . .
?&ms\ﬂﬂm . Lo -
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: whrch all the accused plead their innocence and proqecutton.

ev:dence ‘was recorded

Resume of the prosecution evidence is as follows:= - -

. Professor Muham ad Rraz PW-1 was Secretary BISE

Abbottabad on whose report the present case ‘was regrstered He

- conf rmed hls report Exli’lAH as correct. He referred to ingiry

report aocordrng to which the accused had embezzled Rs. 85, 0?0/—‘

on account of gazette sale proceed and Rs.31,255/- on account of

' examination forms using fake and bogus bank receipts., Accordmg

to the wrtness_es the- accused refunded the embezz!ed amount to

'the_tbo,ard “account. and resultantly they were Adrsrmssed fiom -

* service. He confirmed provision of‘the_incum'ben_cy fist Ex PW1/f to
.the L.O. and the record| mentioned in Ex.PWI/2. In. his.cross

exammatlon he admrtted hat the gazette copies were sold by jthe

' ”‘controller of examrnatton the accused were not authorised to isell

the gazette. It was furthe adm:tted that according to the rules|the
fee had to be remitted Fo the’ secretary of the board ‘and the.

accused were not competent ‘to. recewe the fee from |the

. candldates He further admitted_ that on transfer of the controller

Sagheer Hussaln Shah (PW-4) : a sum of Rs. 1,15, 000/-.was shown’

-as: .- arrears in- hls LPC o account of gazette proceed “According

- receipts as these were no

tothe wrtness he was not

“rand the admission about- the gurit waﬁe not made befqre him.

deposed that he know

© PW-2 Muhammad

the.relevant days. He conducted partral mvestrgatlon proc

present at the time of i mqunry proceed

nothing - about ‘the author of the for
t prepared in his presence.

lyas DSP was C.O. ACE Abbottaba

'record from BISE through recovery memo Ex.PW2/2 sen
response to a letter Ex PW2/1 He collected ABL -bank rece

’ through recovery memo

. the case for trial. Pnor to him Jehanzeb Shamsur Rehman
tigation, He admntted that he had not . -

' Alamzeb had conducted inves
' col!ected record about

T i

- i
i
;

ngs -
He . '
ged

d in

ured .

tin

=tpts .

PW2/3 and procured written stater;nent ’
of Irshad cashier Ex.PW2/4. He. prepared fi nal report Ex*PWZId and
after approval of commxttee No.3 ExPWZ/G submitted challan in -

refundldeposrt of fee in the bank

and.

He




. srmllarly Ex.PW3/5 & Ex PW3/6 The wrtness 2in "his cross

deposed that. he had not seen as to who had depos:ted/returned‘
the money in the bank. . ' - ‘ -

PW-3 Muhammad Taj was audrt offcer BlSE JAtd: in the ’
relevant days.. Accordmg to him the concerned candrdates were
called when:certain dubnous receipts were noticed who pornted out :
the accused employees }as receplents of the  admission fee
Accordmg to the witness the’ accused Abdul Waheed, Wagqar ,
and Amjad Hussain shah admtﬁed recerpt of sale proceed of the'w
gazette in their admrssron Ex PW3/1 EX.PW3/2. & Ex PW3/3 and

. - in course of i inquiry depcsgted the embezzled amount voluntaqu : ‘

The witness confirmed. mqurry report Ex. PW3/4 as correct a‘ dA'

exammatron admitted that he’ gazette cop:es remain, m custody of
controller and. accused had no. concerned with the sale proceed of
the gazette S i

>

-*— .
PW-4 Sagheer Hussain, Assistant Professor was atthorised
ofF cer in‘the departmental mquir}} who'lssued show cause notice

Ex.PW4/1 to the accused Abdul Waheed, Am;ad Hussarn shah and-
Wagqar -Ali and’ ccnstrtuted an mquary commrttee whrch committeeA "

' submltted its report and the wrtness fon/varded thrs report alongw th .
y - his fi ndrngs Ex.PW3/6. TPe wrtness in his cross examrnatr n'

admitted that the High ! Court gave a dec:swn in the matter. He also
admrtted that the gazette opies were in the custody of secrecy . )
branch under his charge ar{; that he (the wrtness) had not de!lvered ‘
any gazette copy to any of the accused '

PW-5 Sajld khan was C. O ACE Abbcttabad He rs margrrpal h

" witness to recovery memo;Ex. PW2/2 vrde which the 1. O took’ mto-

possession the documents Ex.P-1 to l?-‘35 and he confi irmed hls
stgnature on the same b s C _ - ( i
PW-7 lrshad Gul was cashrer ABL BISE Atd branch in tlhe R
relevant days and according to him the accused deposrted in the -
bank the embezzled amou nt. He confi rmed his: wrrtten statement-
Ex.??WZM.glvert fo the CIO. ACE ln hrs cross examnination e -
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’ cha!lan.agalnst_the accuse:i Muhammad Nisar.

- PC.-Warrant egains't oné absconding aooueed MUhémmé_o Nisar

" -raid report Ex.PW11/1..

" abandoned as the 1:0. had not recordect their statement u/s 161/Cr. -

' PC"anct the pros_eotition evfd}ence was closed.

‘embezzled amount.

: ‘admitted. that the candldates are requrred to deposut therr fee rn ‘
. thebank

i

) PWw-8 Jehanzeb was C O ACE Atd: during the relevant
days He by Ex. PA/1 procured permission of the Director ACE cnd N
registered FIR Ex.PA. ln his cross examination he admitted that no _
candidate from whom th accused -had received the fee W as
examrned in course of mvestrgatron and the investigation conducted
by the secretary was relied upon in course of mvestrgatlon.

PW- 9 Frda Muhammad C O.ACE, submrtted supplementary'

"PW-10 Alamzeb the then C.0. ACE Atd: obtained 204 Cr.

% PW—H Muhammac _Hashim "ADC, ACE Hazara dlvrsion'

conducted rard on, ‘13 5.98 at BISE office and procured attested -

coples of the relevant record He conf rmed hrs srgnature on the'.

PW-12 Bibi‘}'\;abia a candidate oaid rnoney to be: depost ed’ :

 with the Bl E in 1997 biit she could. not recall.. . name of fhe -

recerpen rrs amount was not deposxted and- she had - to fre-
deposit the amount. Slm:lar is the case of. PW-13 Mst Memcma
Blbl PW—13 & Sohail Khurshrd PW-14 (whose brother Bilal -

Khurshid had handed over. money to the B!SE employee for

depostzon) 2

' PW-18 to.53 mentioned in the calander of witnesses were

" In their statements 1rer:,orcleci u/s-342 Cr. PC, all the accu‘,ed .
denied the ailegatlons They denied receipt of. amount from any of‘
the candrdate and pocketln the gazette sale proceed. They denied .

any admission before the mqurry commrttee and return of fthe

Bl
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" accused which matter is |mperat|ve when sean ‘in the context "Aof

. Sheikh Zahoor Ahmed APP Atd: on behalf of the prosecutron )

. and defence counsel! were heard in detail and the record was gone

through

The accused all the 6 ‘were" emponees in the BISE

~ - Abbottabad which i is an estabhshed fact. The allegatrons agamstgall
- _the six are that they’ pocke;ed the money whrch they received frpm
the candxdates as exar’nmatron adm:ss:on fee and’ placed on- f ile . .

bogus recerpts An amount of Rs 11,240/-, Rs.10, 510/, Rs 3595/-
Rs.2830/-, Rs. 1550/- and| Rs. 1530/- has been attrabuted to the

. accused Abdul Waheed YVaqar Ali, Amjad Hussam Muhamntad-

Ntsar, Muhammad Irshad and Syed Baddar Hussain - Shah
i
respectxvely on this accqunt It is evident from the recorcted_

. evidence that any one of the accused charged on this account had -
. .hard [y‘w'?concem with the. admrssron process Abdul Waheed and
. Waqar Ah and senior clerk[ Amjad Hussain gestatnor operator and.

rest three accused are INaub Qasrd The prosecutron fails [to -

‘ convrncmgiy bring on record the modus operandr adopted by the

.status of the accused who had. othemnse no approach to such

record and espeCiaI[y the Naib - Qasrd and _gestatnor operator .
_accused. Except PW-12,| 13 & 44 no one of the scores | of

'candidates has been" prqduced -as PW o conf irm recerpt“» of'f":il

amount by the accused PW 12, 13 & 14 stated nothmg favourable -

or srgnn“cant to the pro:ecutron version on _thrs _account, Ay,

- admitted position .is that it| were fcr the: candidates to déposit the ‘
admission fee in the bank in-the name of secretary board. The,'
accused had no concern with the process and the candrdates never .

compla(ned ofa foul played to them In such' a position the- accused -

‘agamst whosa no otherwrse rncnmrnatmg evxdence has been =~

produced can be held resppnsrble

The accused Malikk Abdul Waheed Waqar Ali, AmJad..'-:

‘Hussam have further bee charged for pocketmg Rs.85, 000/— from. -

proceed of . gazette copies. The concerned prosecutron wrtnes< es

are however unammous on the pomt ‘that’ the gazette copres were
in the custody of the secrecy or controlier and no one of these three ‘

‘—

. i . -
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- period of limitation, prescn bed for appeai/rewsmn

: Certsf‘ ed that thls judgement cons:sts on Seven pages Each page
" has been corrected and si gned by me wherevér. necessary

'ai:cused ‘had. any concern or approach to tne‘stuff it-has not been

_ ) proved that any of these three accused were officially connected to :
- the sale of gazette proceed and ey offi icially played. any role in. thlS '

regard. This !acuna give nse to so many questlons favourable to.

- the accused

x'

These facts make ;aut a position in whlch it cou!d not: be

‘safely held that the prosecution has, discharged. bﬂf; duty-to preve o

' the allegatrons against. the accused beyond shadow of doubt andﬁi

© the accused all the six deserve to be extended wuh the benelr t of. )
-doubt. ' L

In these circumstan!ces. all the 6 accused named ‘above ére -
acqu:tted from the chargeq levelled against them. They z are on bat!," ’
and thenr bail bonds shall stand dlscharged

>
@

" The case property, - - - be kept intact till the explry of the' »

" File be consigned ito the record room after its ‘necessary .

‘ cqmpletion.
. Announced:

Abbottabad. IR |
19.04.2007. . | Gl |
. 1 . . - Senior Special . -

o Anti-Corruption NWFP, 7L— o
l i" ~ (Camp at Abbo'ttebad). . T
: i a i
- ;Certifica‘te.
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INTHE PESHAWAR HIGH COURT ABBOTTABAD BENCH.

‘Writ Petition No: 7/.2 . A of 2013

Syed Amjad Hussain Shah S/O Miskeen shah, Ex Gestetner Operator,'Bo_ard
of Intermedfate. and Secondary Education Abbottabad R/O Village- Sheikh

Ul Bandi; Tehsifamd District Abbottabad. '
OF 1 T8N : :
éj CmINTN

/. N\ T
T N qs.\ o Petitioner
0 )3 -
] R Versus -

S ‘) X ’_«"
g

1 ‘S\ecrgggry,ﬁBqard/- of Intermediate and Secondary Education Abbottabad.
2 (}ihainﬁé‘ri;éoard of Intermediate and Secondary Education Abbottabad.

Respondents

RO WRIT PETITION UNDER ARTICLE 199 OF THE
' ) (} 2~ CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN
(?r i

\

/ 1973, FOR DECLARATION THAT UNDER THE LAW,
RESPONDENTS ARE BOUND TO DECIDE . THE
APPLICATION RECEIVED BY THEM DATED 27/04/2007,

.'Cemitfied'rn & \“ rue CSBMITTED BY PETITIONER FOR HIS RE-INSTATEMENT

N\ SERVICE WITH ALL BACK BENEFITS, AFTER HIS
N\ ourACQUITTAL ON 19/04/2007, FROM CRIMINAL CASE BY
"L COMPETANT COURT OF LAW LE. SENIOR SPECIAL

UDGE ANTI CORRUPTION KPK, CAMP COURT
RBOTTABAD 1E. SENIOR SPECIAL JUDGE ANTI
ORRUPTION K.P.K, CAMP COURT ABBOTTABAD.

W ? i | Respectfully Sheweth,

y)’ FACTS ~ . o
' gg | 1) That the petitioner was serving as Gestétner Operator in Board of

Intermediate and Secondary Education Abbottabad, was dismissed from
service on 09/07/1999 after biased and one sided: departmental enquiry:
proceedings, similarly respondent no 1 also submitted written report to
Anti-corruption éstablishment Abbottabad. under the quite ‘same

allegat‘i‘ons which were based for dismissal from service, and case FIR




Judement Sheet

PESHAWAR HIGH COURT, ABBOTTABAD BENCH

JUDICIAL DEPARTMENT

- ' ‘ WP. No. 712-4/2013.

JUDGMENT

2% ok s sk 3k ok

) WAQAR AHMED SETH .J. Syed Amijad Hussain

ﬁﬁ - Shah, seeks constitutional jurisdiction of this court praying

\ﬁ} that:-

Petitioner’s writ petition may kindly be
acceptéd and reépondents be directed to
reinstate in servicer with all back benefits by -
deciding the application for reinstatement in
service dated 27.4.2007 according to law _
within reasonable time in the interest of

Jjustice. Any | other relief for which the

petitioner is entitled and the same is not

1

I/
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asked/prayed specyic;zl;z may kindly be
granied in favour of the petitioner too.”
2. In essence, the grievance of the petitioner is that the
. petitioner was appoir_lted as Gestetner Qperétors on regular
basis in Board of l'.nterme;diate & Secondary Education,
'Abbottabad. That the petitioner was dismissed -from
service on the basis of eJ;parce proceedings and
_ departmental inquiry. This dismissal order was challenged
by the ﬁetitioner throﬁgh a writ petition before tlns Bench
v?/hich véfas dismissed on 30.11.2000. That the petitioner
g» filed ani éppéal before the Supreme Court against the-
judgment and érder of this court vide CPLA No. 1145
which was also dismissed on 08.1.2002. However, the '
petitioner was acquitted by the learned Special Judge, Anti
Coriuption, KPK v'ide Judgment an_d order ciated 19.4.2007
.. .. which orde; has not beén appealed against, therefore, the
-~ same has' attained finality and the petitioneriis entitled té

g rarieny

be re-instated in service. That the petitioner after acquittal
; !

by the learned Speciél Judge Anti Corruption, submitted an

/ application on 27.4.2007 to the Secretary BISE,




Crrue GOy

~Abbottabad for his reinstatement in service but this

application of the petitioner is pending since long and no
order ‘whatsoever has been passed thereon by the
Secretary, BISE Abbottabad. Hence, the petitioner has

invoked the constitutional jurisdiction of this court through

‘the present writ petition,

3. It is an admitted fact that the petitioner was in

-' -,service. of BISE Abbottabad and was dismissed from

service on the ground of alleged corruption. His dismissal
order was maintained up-to the 'apex court. However, he

gwas acquitted by the' learned Special Judge, Anti

. c'orrupti"on, KPK. Thereafter, petitioner has submitted an

application to respondent' No. 1 for his reinstatement in
service which is pending since 27.4.2007. As the petitioner
has been acquitted of the charge by the learned Special

Judge, Anti corruption, KPK, therefore, without going into

N d™deep appraisal of the case, it would be better to refer the

case of the petitioner to respondent No 1 for early decision

- on his application pending before him since 27.4.2007. The

e

petitioner after arguing the case himself also requested the




“ '

. court that his departmehi’fal appeal/application for re-

instaterﬁent is pending bgfore respondept No.1 be disposed
of on an early date. The request seems to be genuine.

4. In \}igw of the above, it would be appropriate
not to pass any order on the merits 9f this writ i)etition but!

on the request of the petitioner to refer the same to

- respondents No 1 with the direction to consider the

departmental appeal/applicatioh of the petitioner and in

case of refusal it is directed that a speaking order in this !

-~ respect be passed in writing with a copy to the petitioner.

'S.+ Accordingly, this writ petition is disposed of in the

above terms.

=L wWAGRR Manep \\%‘n

Annéuhced.

 Dated: 03.10.2013. SIS kA (st

Parvey/ =
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To

Pinsruge. M,

' BUARD OF INTERMEDIATE & SECONDARY EDUCATION ABBOTTABAL

No. 2 -Secy/BISE/ATD
Dated: 04-1 1-2013

Mr. Amjad Shah (S/O Syed Miskeen Shah)
Ex-Gestatnor Operator
Village Small Sheikhulbandi, Teh: & Distt: Abbottabad

Subject: - DISPOSAL OF APPLICATION FOR REINS TATEMENT

In compliance with the directions of the Honourable High Court recorded

in your writ petition No 712/A/2013 dated 03-10-2013, the Board has re-examined the
contents of your application for reinstatement in service in the light of the departmental

proceedings resulting into your ultimate dismissal vide order dated 09-07-1999, the
Board has come to the following conclusion:

1.

~ 1ts previous decision and therefore your application, for #

In your instant application your claim to your entitlement for reinstatement in
service on the basis of your acquittal from criminal charges by the Honourable
judge Anti Corruption vide his decision dated 19-04-2007. In this regard the
Board has also submitted detailed comments and report to the worthy Chief
Minister Khyber Pakhtunkwa as were required by him on your various
applications made to him and you are fully aware of the same.

That after perusal of the entire record including the relevant Law and the

‘judgments of the Honourable High Court Peshawar and that of the Apex Court,

whereby your writ petition and appeal had been dismissed. The Board has come
to the conclusion that your present application is meritless. You can not claim
reinstatement in service on the basis of your acquittal from criminal charge
because criminal proceedings and departmental proceedings are entirely different
from each other and your acquittal does not provide you a fresh ground for

reinstatement to service' more particularly where no specific directions to this
effect have been recorded in your acquittal order.

You are therefore, hereby informed that the Board did pt find any flaw in
reasons recorded

above, cannot be entertained and as such stands rejected.




BEFORE CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR _

Service Appeal No:_| JS 3\ ___of2013

Syed Amjad Hussain Shah S/O Miskeen shah, Ex Gestetner Operator, Board
of Intermediate and Secondary Education Abbottabad R/O Village Sheikh’
"Ul Bandi, Tehsil and District Abbottabad. ‘ . o

o Appellrant_
* Versus
o1 Secretary,vBo_ard. of Intermediaté and Secondary Education Abbottabad.
2 Chairman, Board of Intermediate and Secondary Education Abbottabad.

-Respondents

APPLICATION FOR FIXATION OF CASE AT PRINCIPAL
 GEAT PESHAWAR BEING AN OLD CASE AS THE DATE OF
. APPELLANT’S DISMISSAL FROM SERVICE IS 09/07/1999.
Respectfully Sheweth, | | |
It is reque'sted that appellant is being filed his service
appeal before this Honourable Tribunal, the case of his dismissal
from service is 09/07/1999 and he is still suffering from his

unemployment since long.

It has come to know that in the Camp Court already heavy burden
of pending cases are available while in the Peshawar appellant can -
~ get short date and case would be decided so early as compare to

Camp Court Abbottabad.

It is humbly requested that proper directions to the office

of service tribunal for fixation of appellént’s case at Peshawar may

Dated: 27/11/2013. -+ i e Syed Amjad Hussain Shah

e o
. o

(appellant inperson) _ <

kindly be paésed in the interest of justice.

T
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