25.04.2019

respondents present. It has been observed that on numerous

‘Despite that he did not appear on 13.02.2019 and 26.03.2019. It

" None for the petitioner present. Mr. Usman Ghani,

District Attorney alongwith' Mr. Abdur Raziq, : HC for -

previous dates, learned counsel for the petitioner sought 1
adjournment on one pretext or the other. Vide order sheet dated

24.12.2018, he was éf_forded last opportunity to argue the case.

shows his lack of interest in pursuing the case in hand. This
Tribunal is constrained to consign the case in hand to the record
room.

Aﬁnounced:
25.04.2019




A  24.12.2018 - " Petitioner in person and Addl. AG alongwith Abdur

Razaq, H.C for the respondents present.

Petitioner yet. dgain requests for adjournment due to
non- avallabd.eﬁ’of learned counsel. Adjourned to 13.2. 2019

~ which shall be the last chance to argue the matter.

©13.02.2019 _ Petitioner'in person and Mr. Kabir Ullah Khattak learned
' ~ Additional Advocaite General alongwith Aziz Shah Reader
preéeﬁt Petitioner seeks adjournment as his counsel is not in

"attendance Adjourn To come up for funher proceedmgs on

26 03 2019 beforeSB ~ &\
- /
, Member
26.03.2019 - o-Petitio'ner absent Leamed counsel ‘fof the

| petitioner abserit Adjourn To come up for further

proceedmgs on 2% 05 2019 before SB

s

- Member




06.08.2018 Petitioner Aurangzeb, in person present. Mr. Aziz Shah, R

Reader alongwith Mr. Kabirullah Khattak, Adll: AG for _'

respondents present. The representative stated that thé orde:r[ R
of this Tribunal has been implemented, hoWéyer, the
petitioner is not satisfied ‘as his counsel was not availableb,__ e
today so the matter could not disposed off. Case to come up: -

for arguments on 26 9. 201 8 before S.B.

Laem - wem LS et

26.09.2018 - Mr. Aurangzeb, petitioner -in‘. persep a]i)lt;%‘%g%t '
and requested for adjournment as his counsel is not in
attendance. Mr. Kabirullah Khattak, Addl. AG for the
respondents also present. Request of the pet'itioner' is
granted. To come up for arguments on 06.11.2018

before S.B.
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Learned counsel for the petitioner present. Mr.
Kabir Ullah learned Additional Advocate General
alongwith Ali Shah, Reader for the ’resp_'o'ndent's
present. Representative of the respondents seeks
time for implementation report. Granted. To come up
for implementation rep'ort on 30.05.2018 before S.B

s

Member

present. Counsel for the petitioner seeks adjournment. Adjourned.

To come up for further proceedings on 04.07.201 S'bélz"ore’,S.B.

AN W \u 3

(Ahmad Hassan)
Member

None present on behalf of the petitioner; Mr. Sardar

Shoukat Hayat, Additional AG alongwith Mr. Aziz Shah, "

Head - Constable  for the - réS’pondént’vs“-  present.”
iﬁ[ﬁlerﬁenfation report not submited. 'Reqilé's'té'd for further
adjournment. Adjourned. To come up for implementation
report on 06.08.2018 before S.B. Notice be élso issued ‘to

petitioner and his counsel for attendance for the date fixed.

' (Muhammadignin Khan Kundi)
Member

Counsel for the petitioner and Adﬁl: AG for 1"e.spon‘d<-:nt



FORM OF ORDER SHEET - - Z...
| @ B :
g Execution Petition No.___ 209/2017 L=
t - e emmerea cT . \?__r A g wi
| S-No. Date of order ' Order or other proceedmgs W|th signature ofJudge
| Proceedings :
1 2 : ... .3

; 14.11.2017 -

: by Mr M Fayyaz Mohmand Advocate may_k be entered in the relevant

* The Executlon Petltlon of Mr. Aurang Zeb Khan submitted to-day

Register and put up to the Court for proper order please

\lﬁmﬁu il

.‘ 2- l..i-'7/”/2’a[7" 9 ThlS Executxon ‘Petltlon be put up before S. Bench on-|

] K‘_f[/zllzl .

]4.1,1.2017 : Counsel for the petltloner and Asst AG for respondents
present Notlces be 1ssued to the respondents for submission of

lmplementatlon report. To come up for 1mplementat10n report on :
¥ 25012018 before SB. ‘

" (AHMAD HASSAN)

o : MEMBER
25.01.2098%fi- .. v  Learned counsel for the upft\: wpresent Mr: Kablr Ullah Khattak,

Learned | Addltlonal Advocate General for the respondents present and
, seeks ftime 0 flle |mplementatlon report. Adjourned. To come up for

- P

R :;fu"r"ther proceedmgs/lmplementatlon report on"21.03.2018 before S.B.

a7

P AP B SR R " N -
DN ! ) -
T e LA S < /
. S NN
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BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR .

g%WhM1PLh{4W Vo - Lp?/w/? . ,w;

<al :
COC No. 12017 o 9 g%
o ' : R @awua&m ] 7
Aurangzeb Khan S/o Abdur Rauf Khan Ex-Constable No. 2610,

Resident of Mohallah Sheikhan, Attockay, P.O. Shabgqadar,
Charsadda.

.. PETITIONER
VERSUS SR

1. Government of Khyber Pakhtunkhwa, tihréd-ugh Chief Secretary
2 _Capital City Police Officer, Peshawar. .
3. Supermtendent of Police Rural, Peshawar

. RESPONDENTS

)~
PETITION U/S 7-D OF SERVICE TRIBUNAL ACT 1974

R/W SERVICE TRIBUNAL RULES NO.27 FOR
INITIATING CONTEMPT OF COURT PROCEEDINGS
AGAINST THE RESPONDENTS ACCORDINGLY, AND
ALSO PASS THE DIRECTIONS TO IMPLEMENT THE °
ORDER DATED 11/07/2017 _PASSED BY _THIS
HONOURABLE TRIBUNAL

'RESPECTFU LLY SHEWETH,

1. That the petitioner filed an appeal no. 703/2015 before
this Honourable Tribunal, where this Honourable Tribunal
pleased to accept the appeal vide order dated 11/07/2017.
(Copy of order dated 11/07/2017 is attached as annexure
A). '
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BEFORE THE HONORABLE SERVICE TRIBUNAL, | PESHAWAR
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COC No. 72017 7 g%
- . @auue&w l7

Aurangzeb Khan S/o Abdur Rauf Khan, Ex-Constable No. 2610,
Resident of Mohallah She1kha9, Attockay, P.O. Shabqadar,
Charsadda. | '

3. Suk_peri-nt'endent of Police Rural, PeshaWar."__ .

- .PETITIONER
'VERSUS o

1. Government of Khyber'PakhtunkhWa, fhfodgh Chief Secretary
2. Capital City Police Officer, Peshawar. |

... RESPONDENTS
'2)-

PETITION U/S 7-D OF SERVICE TRIBUNAL ACT 1974

R/W__SERVICE _TRIBUNAL RULES  NO.27 FOR

INITIATING CONTEMPT OF COURT PROCEEDINGS

AGAINST THE RESPONDENTS ACCORDINGLY, AND

"ALSO PASS THE DIRECTIONS TO IMPLEMENT THE

ORDER DATED 11/07/2017 _PASSED BY THIS

'HONOURABLE TRIBUNAL

'RESPECTFULLY SHEWETH,

1. That the petitioner filed an appeal no. 703/2015 before

this Honourable Tribunal, where this Honourable Tribunal
pleased to accept the appeal vide order dated 11/07/2017.

(Copy of order dated 11/07/2017 is attached as annexure
A). '




@

14 2. That vide the order this tribunal observed in Para no. 7 “in
view of the foregoing*'and candid admission 6f appellant in

his departmental appeal that he remained absent from
duty, we are constrained to partially accept the instant
appeal and modify / convert the major penalty of dismissal
from service into reduction of two steps in time scale for a

period of two years”.

3. That the reépondent no.3 superintendent of police
Headquarter Peshawar in partial compliance of the order
mentioned above re-instated the petitioner in service on
dated 11/09/2017, but the intervening period of absence
and period out of service was treated as leave without pay.
(Copy of order OB No. 3380/Dated 11/09/2017 is attached

as annexure B) ¢ 4

4. That respondents by treating the absence & period out of
service of petitioner as leave -without pay have went
beyond the scope and essence of judgment / order dated
11/07/2017 of this Honourable Tribunal, hence committed

violation of the court order.

i 5. That as per the order dated 11/07/2017 the petitioner was
already punished with reduction of two steps in times scale
for a period two years, while respondents further punishing
the petitioner by refusing to pay the petitioner outstanding

salaries, which amounts to double jeopardy.

6. That the act of respondents is clear violation of the order
of this Honourable Tribunal, hence respondents have acted

in contempt.




pid !

7. That the petitioner has no other remedy but to approach

‘this Honoruable Court tribunal with the instant petition.

L

[

8. That other relevant points be brought in the notice of th1s

Honourable Tribunal at the time of arguments.

Prayer:

It is, respectfully submitted that prbceedings- against the

‘respondents may kindly be initiated and respondents be directed

“to implement the order in its true spirit and essence and

re’spbndents be further directed t"o gl"ént the pay to the

petltloner of the intervening perlod i.e. penod of absence and

¥ 3

perlod out of service.

A e | Petltloner T
”/M” Through = Tt i
MUHAMMAD FAYAZ OHMAND
Advocate, St e

High Court, Peshawar
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} 7. That the petitioner has no other remedy but to approach

this Honoruable Court tribunal with the instant petition.

8. That other relevant points be brought in the notice of this

HonOurablé Tribunal at the time of arguments.

Prayer:

It is, respectfully submitted that pr'oceedirigé against the
respondents may kindly be initiated and respondents be directed
to implement the order in its true spirit and essence and
respondents be further directed to grant the pay to the
petitioner of the intervening period i.e. period of absence and

period out of service.

Petitioner ‘
/) ] | |
ﬁ-dtw' M}’/?}D 7‘Through - ) N |

MUHAMMAD FAYAZ MOHMAND,

Advocate,

High Court, Peshawar
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BEFORE THE HONORABLE SERVICE TRIBUNAL, PESHAWAR

COC No. : /2017
AURANGZEB KHAN
VERSUS

Government of Khyber Pakhtunkhwa etc

AFFIDAVIT

|, Aurangzeb Khan S/o0 Abdur Rauf Khan, Ex-Constable No. 2610,
Resident of Mohallah Sheikhan, Attockay, P.O. Shabqadar,
Charsadda, do hereby solemnly affirm and declare on oath that
the contents of the accompanying contempt of court petition
are true and correct to the best of my knowledge and belief and

nothing has been concealed from this Honourable Tribunal.

DEPONENT
Y y ‘/Bl
IDENTIFIED BY: |
MUHAMMAD FAYAZ MOHMAND, " \ T
)

ADVOCATE, HIGH COURT PEHSAWAR




- : s,
| T \ ) .
l : ‘ )
, '
- ot

5 .

.

. .
B

BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, !
PESHAWAR. '

SERVICE APPEAL NO. 703/2015

Date of institution ...” 22.06.2015
Date of judgment ... 11.07.2017

Aurangzeb son of Abdur Rauf Khan Ex-Constable No.2610, resident of Mohallah
Sheikhan, Attockay, P.O. Shabqadar, Charsadda

_ (Appellant)
VERSUS g
1. Government of Khyber Pakhtunkhwe{ through Chlef Secretary
2. Capital City Police Officer, Peshawar
- 3. Supermtendent of Police Rural, Peshawar
(Respondents)

-APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE ORDER NO. 13/SP-R, DATED
10.04.2015 OF RESPONDENT NO.3 WHEREBY THE APPELLANT WAS
DISMISSED FROM HIS SERVICES AND AGAINST THE ORDER OF - '
RESPONDENT NO.2 WHEREBY THE APPEAL OF THE APPELLANT S |
WAS REJECTED VIDE ORDER NO.2923-28/PA, DATED 08.06.2015. ‘

Mr. Muhammad Fayyaz Mohmand, Advocate. T . For appellant.
Mr. Kabirullah Khattak, As31stant Advocate General . For respondents.

MR. AHMAD HASSAN .. MEMBER (EXECUTIE.@W 'STED
MR. MUHAMMAD HAMID MUGHAL . .. MEMBER(JUDICIAL)

JUDGMENT

AH

- appellant, through the instant appeal under sect10n-4 of Khyber Pakhtmkhan Service
Tribunal Act 1974 against order no. 13/SP-R 'dated '10.04.2015 of respondent no.3
whereby the appellant was dismissed from his service and agamst the order of respondent -

no.2 whereby the appeal of the appellant was re]ected vide order Do. 2923-28/PA, dated

08.06.201 5, hence the instant service appeal.’

2. Brief facts of the case giving rise to the instant appeal are that the appellant was .
appomted as Constable and served at dlfferent statlons w1th full zeal and commltment
That dunng his postlng at Pohce Statm Daudzai, Peshawar, he fell ill and upon

~ examination d(_)ctor advised him one month bed rest. In this regard he not only informed '




‘ .
. . "

P Rural but also submitted a written application for leave. That after recovery the
appellant reported for duty, but was informed to have been dismissed from his service.

He preferred departmental appeal which was rejected, hence the instant service appeal.

3. Learned counsel‘for the appellant argued that during the course of posting Of the

appellant'at Police Station, Daudzai, Peshawar, he fell ill and upon ‘examination by the'

doctor was advised one.month' bed rest. He submitted written application for leave to the

S.P Rural on 02.05.2015. Again after expiry of bed rest lhe appellant was éxamined by

the doctor and recommended further rest for 'orlé monlh. After regaining health w-hen.'the

éppcllant went to join duty he came to know about his dismissal froln service w.e.f.'t‘he -
- date from absence vide impugned order dated 10.04.2015. He preferred departmental

appeal which was rejected on 08.06.2015. The total absence period comes to 69 déys.

Learned cpunsel for the appellant further contended that the period of absence from" duty
was not deliberate and intentional rather he was forced .by the circumstances.'quuilSI :
‘was not conducted in the mode ancl mann‘[er prescribed by 't'hc.e rules. Ex-pa;rte proceedillgs ‘
were initiated and concluded against him in Violalion of the judgment of the superior-
courts. He has 21 years/service at his credit. The punishment awarded is véry harslll and -

does not commensurate with the guill/charges leveled against the appellant. He further

\./\\J‘

prayed at the bar that ke‘eping in view long service of the appellant the punishment
awarded may be reduced/modified. He relied on 2008 SCMR 214 and Judgment of thls :

‘ Trlbunal dated 27.09.2014 passed in service appeal no. 1015/14.

4. . Learned Assistant Advocate General in his reply assailed the arguments of the
learned counsel for the appellant and stated that as a government servant he should have
pbtamed leave even if he was ill. Absence from duty w1thout permission of the
Competent Authority amounts to misconduct. All the prescribed formalities were
observed while 1mposmg major penalty of dlsmlssal from service upon the appellant. |
Despltc repeated remmders the. appellant failed to join enqulry proceedings and the ,{9

(ﬁ‘&
respondents were compelled to m1t1ate ex- parte proceedmgs The appeal being }mﬁ)g%

any merit be dismissed with cost. ' ‘ . o




@

/5. We have heard argumenté of learned counsel for the appellant and learned Assistant

Advocate General for fhé respondents and have gone through the record available on file.

l6. Having gone throuéh the recor’d‘, it transpired that under Léave rules, 1981, leave on
medical gl'ouﬁd cannot Be refused. The competeht authority hés the power to refer the casAc' to
the Standingv 'MeAdigal Board for opinioh.- Enquiry proceedings were conducted at the back of
the appéll'antia'nd as such the opportunity of fair ﬂtrial, as enshrin-ed in Article 10-(A) of ‘the
cAonst_itution was lnot provided. It is a well settled principle that no one should be condemned
unheard. Sll@W cause notice before imposition of penalty and opportunity of personal hearing
" was not afforded to the appellant. Similarly impugned penalty of dismissal from service from
“the date of .stellée is void as awarding punishment with 1'etrospe‘ctive effect is against the
. spirit of Article-12 of the constitution. Perusal of the 1'écord s‘hows that imposition of major
-penalty ot‘; dismissal from service does.hot.éommensuratej with the period of absence from duty .

. ‘and that too when circumstances were beyond his control as such the punishment seems too

harsh.

7. Inview of the foregoing and candid admission of appellant in his departmental appeal
that he remained absent from duty, we are constrained to partially accept the instant appeal and
modify/convert the major penalty of dismissal from service into reduction of two steps in time

scale for a period of two years. Parties are left to bear their own costs. File be consigned to the

G- M%f%fw Wﬁczg&s/ |
WA g ”///W/W%/ MM@V e

Date of Prose ﬂ'atmn of Application Jﬂ "‘/ /" 2

Number of Wards Ij@’ﬁ_)
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record room.
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ORDER

Ex-Constable Aurangzeb . No.2601 was awarded major
punishment of dismissal from scrvice by the then SP-Rural vide OB
NO.1394 dated 10.04.2015 on the charges of absence for a period
from 31.01.2015 t0 10.04.2015 (69-days). )

_ He filed an appeal before CCPO, Peshawar against the
above mentioned orders which was rejected/filed by the then CCPQO,
Peshawar vide No.2923-28/PA dated 08.06.2015. -

Ex-Constable Aurangzeb No.2601¢ has submitted an
application alongwith court Judgment, wherein the court of Hon‘able
Service Tribunal ordered that the appelant may be re-mstated in
service & rmodifiy/converl the major punishment of dismissal from
SCrvice into reduction of two steps in time scale for a period of two

. years.

In _light_of the Court Judgment, DSP Legal Opinion & kind’
approval of W/CCPQ, Ex-Constable Aurangzeb Ne.2601 is hereby re-
instated in_service with immediate effect and major punishment of
reduction to_lower stage. of time scale for a period of 02-vears wiih
mmediate effect. Hence? the intervening period_i.e period of absence

& period out of service is treated o s-leave without pay.

]
2

SUP& MENDENT OF POLICE
HEADQUAIRTERS, PESHAWAR

OB.N0. FFOe s vated .1 G X017
NOK/ /272,:1/1/_05/ PA/SP/dated Peshawar the f2-/ T /2017

' Copy of above is forwarded for information & n/action to:
v Capjtal City Police Officer, Peshawar. |

DSP/HQrs, Peshawar, , Y
v g’ay Office, OASL, CRC & FMC aiong-with complete departimental

AN

- file. T .

v Officials concerned.
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