DIRECTORATE ELEMENTARY & SECONDARY
EDUCATION KHYBER PAKHTUNKHWA, PESHAWAR.

I'e

AUTHORITY LETTER

I Director, Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar do hereby authorize Mr. ) ﬁpnuﬂ Assistant
(Litigation)of this Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa, -
Peshawar to attend the Khyber Pakhtunkhwa Service Tribunal in connection with filing of
para  wise  comments in  Service  Appeal No.{F[2 / D023 Titled

Th tl'S,\Om !JJ!/LI,) VS Government of Khyber Pakhtunkhwa Elementary &
Secondary Education Department.

Dated_[5 /G /2023

Elemént'ary & Secondary Education
s Khyber Pakhtynkhwa Peshawar.



'

BEFORE THE HONORABLE KHYBER PAKHATUNKHWA
SERVICE TRIBUNAL PESHAWAR.

hyber Pakhtu‘khwz-
Gcrvue Triband el

Service Appeal No: 1712/2023 .y \_753

T A%

Ihtisham Ullah, Senior Clerk BPS-14 DEO.(F) Dir Upper .........covssvescns e Appellant.

VERSUS + ™,
Secretary (E&SE) Department, Khyber Pakhtunkhwa & others.......cce. Respondents
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TRIBUNAL PESHAWAR,

Service Appeal No: 1712/2023

Ihtisham Ullah, Senior Clerk BPS-14 DEO (F) Dir Upper .....c.c..c...........Appellant.
VERSUS

Secretary (E&SE) Department, Khyber Pakhtunkhx&a & others.....Respondents
JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No:1-3.
Respectfully Sheweth :-

The Respondents No.1-3 submit as under: -
PRELEMENARY OBJECTIONS.
‘1 That the appellant has got no cause of action /locus standi.

2 That the Appellant is not an aggrieved person within the meaning of Section-
4 of Civil Servant Act 1974 read with Article-212 of the Constitution of Islamic
Republic of Pakistan 1973.

3 That the instant Service Appeal is badly time barred.

4 That the appellant has concealed material facts from thi~s' Tribynal in the
instant appeal with regard to the open inquiry against the appellant in
terms of letter dated December 2018 of the Respondent No.2 in response

to the' complaint received vide letter dated 28-10-2020 from the
Directorate of Anti-Corruption.

5 That the instant Appeal is based on mala-fide intentions.
6 That the appellant has not come to this Tribunal with clean hands.

7 That the appellant is not entitled for the relief to the extent of
cancellatlon/WIthdraw orders dated 10 04-2023 and 19-04-2023 of the
transfer order/Notification he has sought from this Honorable Tribunal.

8 That an inquiry has already been pending against the appellant Notified
vide Notification No. 7298—9300 dated 06-07-2021 through Mr. Jaffar
Mansoor Abbasi, the then DEO (M) Dir Upper regarding the demand of
money bribe from the Ex-MPA Badshah Saleh Dir Upper.



9 That the instant Appeal is not maintainable in its present form.

10 That the instant Appeal is bad for mls ]omder & non joinder of the
necessary parties. -

11 That the instant Appeal is barred by law.

12 That the appellant is not competent to file the instant appeal against the
Respondents.

13 That the impugned transfer orders/Notifications dated 10-04-2023 &
19-04-2023 of the Respondent Department are legally competent. |

14 That transfer & posting a Civil Servant is the discretionary powers of the
competent authority under section-10 of.Civil Servant Act-1973.

ON FACTS
1 That Para-ll pertains to the residential status of the appellant. |

2 That Para-2 is correct to the extent of employment of the appellant in the
Despondent Department against the Senior Clerk BSP-14 post in the
office 'of the DEO (F) Dir Upper where from he has been transferred &
posted vide order 10-04-2023 in GHSS Saddo Dir lower under the above
cited provision of Law by the competent authority.(Copy of the order .
dated 10-04-2023 is attached as Annexure-A).

3 That Para-3 is correct to the extent of Notification dated 22-01-2023 of
the ECP Govt; of Pakistan, however, the plea of the appellant regarding
ban on transfer & posting in Khyber Pakhtunkhwa & Punjab due to the
upcoming General Election is in violation Section-230 of the Election Act-
2017 on the grounds that formal approval in the titled matter has already
been obtained & allowed by the competent authority resulted in the
impugned order dated 10-04-2023, whereby, the service of the appellant
were placed at the dispdsal of the Respondent No.2 on administrative
grounds and letter on he was adjusted at GHSS Saddo Dir Lower vide
order dated 19-04-2023 under the c1ted provision of Law attached as
Annexure-B & C for ready reference.’ " :

4 That Para-4 is correct to the extent of the transfer and posting orders
dated 10-04-2023 & 19-04-2023, whereby, the appellant was transferred
and adjusted at the above said stations as referred and already attached

the above paras.



& 5 That para-5 is incorrect as the transfer & posting of the Civil Servant is
the discretionary powers of the competent authority under section-10 of
Civil Servant Act-1973, hence, the orders dated 10-04-2023 &
19-04-2023 are the result of the cited provision of law made by the
Department. '

6 That Para-6 is correct to the extent of filling of Departmental appeal
against the order dated 10-04-2023 & 19-04-2023 by the appellant with
no date on the same appeal, which was seen and filed by the competent
authority under the law & rules in vogue attached as Annexure-D.

7 That Para-6 is also correct that the appellant has invoked the jurisdiction
of Honorable High Court under article-199 of the constitution of 1973 in.
W.P. No. 425-M/2023 under the said titled which was dismissed vide
order dated 06-07-2023 attached as Annexure-E.

8 That the Appellantis not an aggrieved person within the meaning of Section-
4 of Civil Servant Act 1974 read with Article-212 of the Constitution of
Islamic Republic of Pakistan 1973, the appeal in hand is liable to be
rejected on the following grounds inter alia:-

ON GROUNDS.

A. Incorrect & not admitted. The orders dated 10-04-2023 & 19-04-2023
of the Department are the result of due process of law & rules and even
in the interest of justice, hence, liable to be maintained. -

B. Incorrect & not admitted. The plea of the appellant is against the law &
rules, hence, liable to be rejected as the act of the Department with regard
to orders as cited above within legal sphere having no violation of Article
04 & 25 of the constitution of 1973 by the Department.

C. Incorrect & not admitted. The plea of the appellant is-against the law &
rules, hence, liable to be rejected as the act of the Department with regard
to orders as cited above within legal sphere having no violation of Article
218 (3) 220 of the constitution of 1973 read with Sections-4,5, 8 (C) and
230 of Election Act 2017.

D. Incorrect & not admitted. The act of the Department with regard to the
orders cited above are legal having no question of discrimination
favoritism and nepotism on the part of the Department.



E.

G.

[N

Incorrect & not admitted. The stance of the appellant is illegal is liable
to be rejected in view of the above made submission by the Department.

Inco rrect & not admitted. Detail reply to this ground has already been
given, hence, needs no further comments.

Incorrect & not admitted. The statement of the appellant is against the
law & ‘rules as the orders dated 10-04-2023 & 19-04-2023 are in
accordance with the provision of Clause-l, IV & VII of the
transfer/posting policy of the provincial Govt. Therefore, the plea of the
appellant is liable to be rejected.

4%

H. Incorrect & not admitted. Detail reply to this ground‘:hés already been

given, hence, needs no further comments

Incorrect & not admitted. However, the Department is also seek leave
of this Honorable Tribunal to submit additional grounds, record & case
law at the time of arguments on the date fixed.

In view of the above made submissions, it is most humbly

requested that this Honorable Tribunal may very graciously be pleased to
dismiss the instant Service Appeal along with recalling the stay order
dated 24-08-2023 in favor of the Respondents in the interest of justice.

Dated: 12/09/2023

E&SE

JIRECTOR
E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2 & 3)

PakhtunXhwa, Peshawar.
(Respondent No: 1)



BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No: 1712/2023 ~.

Thtisham Ullah, Senior Clerk BPS-14 DEO (F) Dir Upper .....................Appellant.
VERSUS

Secretary (E&SE) Department, Khyber Pakhtunkhwa & others.....Respondents

AFFIDAVIT

Department Khyber Pakhtunkhwa do hereby solemnly afflrm & declare on oath that
the contents of the instant para wise Comments are true & correct to the best of my
knowledge & belief. It is further stated on oath that in this appeal the answering

. Respondents have neither been placed Ex-Parte nor their defense has been struck

off/cost.
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Legible Copy

DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION

KHYBER PAKI'iTUNI(HWA, PESHAWAR

OFFICE ORDER

The transfer order iy respect of the following official is hereby ordered on his

Oer pay and BPS in the intJerest: of public service with immediate effect.

s.N | Name/ designation | From To Remarks
1| | mr. Ishtisham Senior | DEO (F) Dir | services placed at the | Administrative
Cleric BPS-14 i Upper disposal of Directorate | ground
B E&SE
12 | Mr. Abdullah Senior SDED (F) GHSS Mandiwah Karak | Administrative
~ | Clerk S-14 Takht-e- ground
i Nasrati Kark

Note: . :
1. Compliance report should be submitted to all concerned.
DIRECTOR
Elementary & Secondary Education,
Khyber Pakhtunkhwa, Peshawar
Endst. No.3861-67/F.No.A-23/MS/Complaint Dir Upper : dated 10/4/2023

Copy forwarded to the:-

Accountant General Khyber Pakhtunkhwa, Peshawar

2. - District Education Officer, concerned

3. . District Account Officer concerned

4. Principal concerned

5. Official concerned. .

6. .PA to Director Elementary & Secondary Education, Khyber Pakhtunkhwa,
‘Peshawar
Master File.

Sd/-

Assistant Director (Admn)

Directorate of Elementary & Secy. Education

5‘ Khyber Pakhtunkhwa, Peshawar
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 Subject: REQUEST FOR' THE. CANCELLATION “OF: .TRANSFL‘R om:ns

A

- \ . LEEY
* i Ry
“To, - o
Secr ct'n“)., B R .

: T‘lcmcntwry & Secon(lﬂry Bducahon Dcpartment
_ khyhet P'\I(hhmkh\m af chlnw'n' AT --;

- »

" 'DATED 10.4.2023.&19.4.2023 OF MR: IH‘I’ISHAM ULLAH: SENJOR
) CLERK 0/0 DEO (FEMALE) DIR: UPI’ER D T

. . : . e Lo T i re v e L A
R/Sll‘. - G BT e T e R e
. X - 4 . . .1 e _-‘_. L v r Lo .
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Thclcl'me ll' s l'cquct:tcd lhat:kmdiy _-wﬂ.hdlaw/cancellcd the transfer N
. {'«m clcm dah_d 10. 43023 ind: 19.4.3023 ‘iin-respect of Mr. Ihtlsh'am Uilah senior |- [
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1 . . : G .-.' R * _.. :
. Lot o
e ) Lol , Ihhsham Ulhh Elcmor Cler I i
. C T O/O DEO (F) Dn"Uppcl S
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PESHAWAR HIGH COURT, MINGORA BENCH
(DPAR-UL-QAZA), SWAT
" , ' FORM OF ORDER SHEET
Cowrt ojl”.‘. [
Case No.......ccoo i veeoen e, Of e

Serin) No.. of order Date of Order or Order ar athor Proceedings with Stgnature of Jucige and that of partles or counsel where necessary,
or praceeding Proceodines :
] 2 3

06.07.2023 | CM No.1291-M/2023
* In WP No.425-M/2023

Present: M. Shamsu1~Ha51'i Advacate for the applicant-
petitioner '

Mr. Khwaja Salah-ud-Din, A.A.G. for official
respondents

*%k %k

DR. KHURSHID IQBAL, J.-— Through the instant CM,

the applicént—petitioner seeks suspension of the impugned
orders and to allow him to continue to ‘work in the office he
has been transferred from. The learned A.A.G present in

some other cases was put on notice. He accepted the same.
3

The matter was heard at some length.

@%\

2. The leamed counsel contended that the
Election Commission of Pakistan had imposed a complete
ban on postings/tra;lsfers of public officials. Therefore, the
impugned orders are without jurisdiction. Contrarily, the
leamed A.A.G submitted that the applicant-petitioner is a

civil servant and the matter of posting/transfer falls within

the ambit of his terms and conditions of service. Therefore,

Gha f:onr Zaman* (5.B) Honw'ble Mr, Instice Dr. Khurshid Igbal




2 //é"

13. This court being seized of the interim matter

.on account of bar contained under Article 212 of the

Constitution, this Court lacks jurisdiction to entertain the

instant matter. Added that the petitioner has also filed a
departmental appeal before the Appellate Authority. Hence,

in view of the doctrine of election, the instant petition is not

competent,

has limited jurisc{iction, whereas the grounds agitated
essentially go deep to the roots of the controversy involved.
Indeed, its judici;ll examination exclusively falls within the
doma‘in of a Division Bench. Record shows that the

respondents have already been put on notice. They have |.

filed their para-wise comments as well. No urgency is
involved in the instant matter. In the circumstances, it is
deemed appropriate that let the grounds urged be left for the
judicial scrutiny by a Division Bench. No case for the
indulgence of this court at this stage is made out. The CM

is, therefore, disposed of accordingly.

' Ghafmj)r Zaman*

Announced
06.07.2023 -
. - ég‘
 | 51.7
SH
o-g}«ibb ﬂu’lfb
o#]®
(5.B) flen'ble Mr, Instice Dr. Khurshid Igbal @



