GL2010

-/\ppcai No. 1343/2012 titled “Javed Igbal-vs- (ro\u,lnmcnl

- 02.06.2016

Counsel for the appellant, M/S Khurshid I.<.hzin,'-S()‘-

and  Hamced-ur-Rehman,  AD - (lit)  alongwith  Mr.

Muhammad Adcel Butt, Additional Advocate General for ;

1cspom|uﬂs present.

The matter in question has alrcady been decided by

- this Tribunal vide judgment dated 31.05.2016 in Scrvicd E

jof Khyber Pakhtunkhwa, through lementary & Scumdaf
;}iducz}lion., Peshawar”, this appeal is also disposed of ZlS:-'.
per judgment dated 31.05.2016 in 111@ afore-mentioned
service appeal. However, the respondent shall ascertain

that the pm%nl appcllant | Is a similarty placed person \vlth

:[dppk”dlll in Service /\ppcdl No. 1343/2012. The appeal 15,“

idisposcd of in the above terms. Partics arc, however, lelt lo

bear their own costs. File be consigned to the record room.

ANNOUNGED,

A - .

T




S

- 26.02.2015 . Coumsel for the appellant, M/S mamsmci}fiiii;an;
SO for respondent No.l, -Mosam Khan, Ajjw/fOr ‘
respondent No. 23 and Iﬁsar Ahméd, AAQO for
respondent No. 4 alongwith Addl: A.G for respondents -
present. Written reply by respondent No.4 also -
sp.bmitted.‘The case is assigned to D.B for rej'oinder

and final hearing for 3.9.2015.

03.09.2015 ' Counsel for the appellant and Mr. Ansar Ahmad, AAO
alongwith AdII:AG for respondents present. Learned counsel for
the appeilant requested for adjournment. To come up for rejoinder

and final hearing on 18.02.2016.



. 28112013 Videorder sheet dated 28.11.2013 in connected appeal No. _’r
) 767/2013, this appeal is adjourned to 29.1.2014. ‘ \
o R%{f}k
;o 29-/-1" Vide order sheet dated 28.11.2013 in connected appeal No. -
i 767/2013, this appeal is adjourned to 7 e / b/
7-4-1% Vide order sheet dated 28.11.2013 in connected appeal No.
. A 767/2013, this appeal is adjourned to / / ~ ,< -~ /é
RWR
1~ 6~ / / Vide order sheet dated 28.11.2013 in connected appeal No.
767/2013, this appeal is adjoumedto _/ K ~9— /&
/ y "?'f / ; Vide order sheet dated 28.11.2013 in connected appeal No. ;

767/2013, this appeal is adjourned to ’/ 0~ / 2~/ Q .

’ még

- 1o-12-1% Vide order sheet dated 28.11.2013 in connected appeal No.
767/2013, this appeal is adjournedto _ D b2 -/ {

Vide order sheet dated 28.11.2013 in connected appeal No.

767/2013, this appeal is adjourned to

- READER
Vide order sheet dated 28.11.2013 in connected appeal No.

767/2013, this appeal is adjourned to




- 26.08.2013

Aol -

Appellant W|th counsel present and heard on prohmmary
Contended that the appellant has not been treated""iﬁ 'acc’ordancé

with the law/rules. He further contended that similar nature of

cases have already been admitted to regular hearing. In this respect

3

he'reféi'red to one in service appeal No.1322/12 titled Iﬁ!ﬁ(g‘mullah VS

e

Govt which has been fixed for hearing before the Hon’ble Final

“Bench-ii on 10.10.2013. On the same analogy the instant cope&

. alsog_gmitted for regular hearing subject to all.legal objections. This

appellant is directed to deposit the security amount and-process fee

within 10 days. Thereafter, notice be issued to the respondént’s.

Case adjourned to 431@201% for submission of wri',.tt(-:n‘re‘pi\,:

N
before Final Bench-Ii.

P

=




& ’5 - -02.07.2013 Clerk to counsel for the appellant present: In pursuance of
‘the Khyber Pakhtunkhwa Service Tribunals (Amendment)
Ordinance 2013, (Kﬁyber Pakhtunkhwa ord. If of 2013), the case is .’

roAy L

adjourned on note Reader for proceedings as before on 26.08.2013. IR




Form- A

Y-5-J0/2|

FORM OF ORDER SHEET
Courtof____
Case No.. _..788/2013 .
SNo ] b_éte 6f order Order‘ or-afhef bfbcee_dihgs witvh signature of judge or Magista;ate
| | Proceédings ' ' ‘

N 3

‘. 1 26/04/2013 | The appeal of Mr. Muhammad Rafiq resubmitted
today by Mr. Mati Ullah Khan Marwat Advocate may be er_ite‘r‘ed
in the Institution Register and put up to the Worthy Chairman
for preliminary hearing.

REGIST
2_.

This case is entrusted to Primary Bench for preliminary

hearing to be put up there on 7/_ - 7 "“ 320/3




The appeal of Mr. Muhammad Rafig son of Mir Ajab Khan received today i.e. on 28/03/2013 is

X "‘i.ncomplete on the following scores which is returned to the counse! for the appeliant for completion

‘and resubmission within 15 days.

1- Index of the appecal may be prepared according to Khyber Pakhtunkhwa Service
Tribunal Rules 1974.
2- Appeal may be got signed by the appellant.
3- Annexures of the appeal may be attested.
4- Appeal may be page marked.
S- Copy of Notification dated 13.11.2012 is illegible which may be replaced by legib!c
one.
!, . 6- Six more copies/sets of the appeat along with annexures i.e. complete in all respect
may also be submitted with the appeal.

KHYBER PAKHTUNKHWA ‘
PESHAWAR,
MR. SARDAR ALl RAZA ADV. PESH.

- e
~——

iy



-

BEFORE THE HONOURABLE PESHAWAR HIGH COURT, PESHAWAR

Service Appeal No Z 323 /2013

Muhammad Rafiq
VERSUS

Government of KPK, Peshawar etc

INDEX
SNO DESCRIPTION PAGE
1. | Appeal alongwith Affidavit 01-05
2. | Application for temporary injunction 06 - 07
3. | Copy of the CNIC 08
4. | Copy of the pay roll and service certificate - 09-10
5. ‘«?;?QE’,&&";;;., /\éafa/fr swkwates 11-R4
- 6. wleiA ppeal ? recipZ | 9298
7. | Wakalat Nama (In original) 29
T Ap ellant
- Through: :
(MATI UL AH\]( Nm
Advocate,
High Court, Peshawar.
Office: 17-A the Mall,
‘ Peshawar Cantt
Dated: - 06" April, 2013 x Cell # 0300-9060670




ae-submmedmm concerned and the Appellant need 'not to have a

wd ﬁled

BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL, PESHAWAR

Service Appeal No "/ B¥ /2013

Muhammad Raflq S/0 Mir Ajab Khan (PST) Government Prlmary
School, GMPS, Muna Khel, District Karak-

(Appellant)
VERSUS

1. Government  Khyber  Pakhtunkhwa  through - Secretary
Elementary and Secondary Education Peshawar

2. Director Elementary and Secondary Education, Peshawar

3. Secretary Finance, Finance Department Government of Khyber
Pakhtunkhwa Peshawar

4. Accountant General, Khyber Pakhtunkhwa Peshawar
(Respondents)

Appeal under Section 4 of Khyber
Pakhtunkhwa Services Tribunal Act, 1974

PRAYER-IN-APPEAL:-

On acceptance of this Appeal, the notification dated
13" November, 2012 issued by Government of Khyber

Pakhtunkhwa Elementary and Secondary Education .

Department Peshawar, wherein the additional qualification
of primary school teacher certificate or diploma in

education were inserted for the appointment of primary -
school teacher and making it the criteria for promotion

from BPS-12 to BPS-15 may please be declared as ultra

virus the constitution and against the fundamental rlght of" '

the Appellant provided to h1m under the law.

‘Further, on acceptance of this Appeal, the.>
s 227;// - Honourable Tribunal may please be declared that the

abovementioned amendment in the rules cannot be
operated retrospectively as for as the case of Appellant is

qualification prescribed for initial recruitment of primary
school teacher for their promotion to BPS-15 as provided in
notification dated 13" November, 2012 since it was not the
requirement when the Appellant— was appointed as PST in
the year 1989. - B :

-]
%

,,g L N F’“‘.ﬁ\' K{;. .
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Respectfully Sheweth:-

1)

3)

6)

That the Appellant was appointed as primary school
teacher and serving the Elementary and Secondary
Education Department District Karak since 1989 as a
trained teacher, and presently he is teaching at
Government Primary School Muna Khel, Karak. (Copy of

the pay roll and the service certificate is attached as
Annex ‘A & B’).

That the Appellant was initially appointed in BPS-7 the
post was later on upgraded and by now the post of
primary school teacher is BPS-12, as such all the primary
school teachers have now been rendered in BPS-12.

That when the Appellant was initially appointed, the
requisite qualification was only secondary school
certificate and there was no mechanism provided for
their promotion and either their pay scale or the. post is
to be upgraded only then they good enjoy the benefit of
high scale despite their unmatched services rendered for
decades.

That the Respondents after great struggle by the
Teachers Association for providing them service
structure which may accommodate the senior teachers
like Appellant who rendered the service for the last

~more than decade. The Respondents notified the rules

for the recruitment and promotion for the teacher dated

13-11-2012. (Copy of the notification is attached as’
Annex ‘C’). ~

That in the abovementioned notification at S. No 21 the
mechanism for initial appointment of primary school
teacher BPS-12 is given as:-

(i) Intermediate or equwalent quallﬁcatlon from a
recognized board with primary school teacher
certificate/diploma in education a recognized
institute or

(i) Secondary school certificate from a recogmzed
board in 2" division with 02 year associate
degree in education from recognized university.

That in the same notification at S No 19 is post of |
primary school teacher BPS-15, which is liable to be
filled by promotion on the basis of seniority-cum-fitness,
from amongst senior primary school teacher with- at
least 10 years and having qualification prescribed for the -
initial recruitment: of the -primary school teacher as
already reproduced in the precedlng para. -



8)

A)

B)

GROUNDS:-

recruitment is enhanced in these rules, whereas at the
time of appointment of the Appellant,. no such
requirement was prescribed, therefore, the Appellant

was left in the vacuum, without any chance of
promotion. In this regard the Appellant has also.

preferred a departmental appeal. (Copy of the appeal
and receipt is attached as Annex ‘D & E’). -

That feeling aggrieved from the impugned rules, the
Appellant seeks the indulgence of this Honourable
Tribunal through the instant appeal inter-alia on the
following grounds:-

That at the time of appointment of the Appellant as

PTC, the requisite qualification was only secondary

school certificate and no other academic qualification
or training was required as a condition precedent for
appointment against this post. Therefore, the additional
qualification of primary school teacher certificate or
diploma in education, introduced through the impugned
rules later on, cannot be given retrospective effect.

That the Appellant being SSC appointment in the year

1988 has to be treated on equal footing at the time of
promotion with any other PST having intermediate,
PSTC or diploma in education on his credit but
appointed recently.

That the reach experience of the Appellant as PST
cannot be ignored and he cannot be left out on the basis
of new rules framed in the year 2012

That the rule of promotion against the post of Primary
School Head Teacher (PSHT) is defective yet an another

score, as the Appellant and similar other senior teachers

have been afforded no opportunity of further
enhancement by way of promotion or otherWIse in the1r
service career.

That the impugned rule is not sustainable for yet
another defect. All the rules on the subject of
promotion in almost all departments give a good margin

to experience / length of service but this criterion is -

lacking in the impugned provision

That in the matter of up-gradation of the same post of
PST from BPS-12 to BPS-15 only length of service of 10

"{! .

S P ST Ry S W .. A Sy

That due to additional qualification for the initial‘



$.X

years was required as requisite qualification and no
other conditions was attached thereto.

G) That the Appellant has not been treated in accordance
with law, as against the provisions contained in Article 4
of the Constitution.

H) That the Appellant seeks leave to argue addlflonal-

grounds, after the stance of the Respondents became
known to hlm :

* PRAYER:-

It is, therefore, respectfully prayed that on
acceptance of thlS Appeal, the notification dated 13" November,
2012 issued by Government of Khyber Pakhtunkhwa Elementary

and Secondary Education Department Peshawar, wherein the

additional qualification of primary school teacher certificate or
diploma in education were inserted for the appointment of
primary school teacher and making it the criteria for promotion
from BPS-12 to BPS-15 may please be declared as ultra virus the

constitution and against the fundamental right of the Appellant‘

prov1ded to him under the law.

Further, = on acceptance of this Appeal, the
Honourable Tribunal. may please be declared that the
abovementioned améndment in the rules cannot-be operated
retrospectively as for as the case of Appellant is concerned and
the Appellant need not to have a qualification prescribed for
initial recruitment of primary school teacher for their promotion
to BPS-15 as provided in notification dated 13" November, 2012
since it was not the requirement when the Appellant was

appointed as PST in the year 1989. 799

Appellan

Through:

(MATI ULLAH KHAN MARWAT)

Advocates,
Dated: -26" March, 2013 " High Court, Peshawar
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE_

TRIBUNAL, PESHAWAR

Muhammad Rafiq
VERSUS

Government of KPK, Peshawar etc

| ~ AFFIDAVIT

|, Muhammad Rafiq $/0 Mir Ajab Khan, do hereby solemnly
affirm and declare on Oath that all the contents of accompanying
appeal are true and correct to the best of my kndwle’dge and
nothing has been concealed or withheld from this Honourable

Court.

- DEPONENT

M2

i b,




BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

CMNo 2013
| In
Service Appeal No 2013

Muhammad Rafiq
VERSUS

Government of KPK, Peshawar etc

Application for temporary injunction to the
effect that Respondents may kindly be
restrained from taking any action for the
promotion of PSTS to BPS-12/15 as according
to the procedure mentioned in the impugned
rule/notification dated 13™ November, 2012

Respectfully Sheweth:-

1)

4)

)

That the Appellant has filed the above titled service
appeal before this Honourable Tribunal, in which no date
of hearing has yet been fixed.

That Respondents vide notification dated 13-11-2012 with
regard to the fresh education policy has given a method of
promotion, which is bound to violate the promotion right
of the thousands of teachers including the Appellant.

That the Applicant/Appellant has pnma fac1e and is very
sanguine for its success. '

That the three ingredients i.e. prima facie case, balance
of convenience and irreparable loss as per spirit of the
rules for granting injunction are present in the
accompanying appeal. " ’

That in case the injunction as prayed for is denied, the

Applicant/Appellant would suffer extreme irreparable loss
as impugned vacancies will be fill up and there would be
no chance for Applicant/Appellant’s accommodation.
Therefore, it is in the interest of justice to stay further
proceedmgs on the impugned notification dated 13-11- 12
till the final decision of the mstant appeal



2

6)  That the facts and grounds taken in the memo of appeal
may kindly be considered integral part and parcel of the
instant appeal

It is, therefore, humbly. requested that in the_ |
light of above submissions, this Honourable Tribunal may please
be. kind enough to restrain the Respondents from' taking any
action towards promoting the PSTS teachers on the basis of .
above noted notification. :

Through: L / M«%«ﬂ/
. RDAR ALI RAZA)
&

(MATI ULLAH KHAN MARWAT)
‘ Advocates, 3
Dated: -26™ March, 2013 ' ngh Court, Peshawar

AFFIDAVIT:-

|, Muhammad Rafiq S/0 Mir Ajab Khan, do hereby solemnly;
affirm and declare on Oath that all the contents of accompanying
appeal-are true and correct to the best of my knowledge and .
nothing has been concealed or withheld from this Honourable

Court. , .
. h
Br-LP%

 DEPONENT
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|7 . GOVERNMENT OF THE KHYRER PAKHTUNKHWA - :
o ELEMENTARYAND SECONDARY EDUCATIQN DEPARTAENT: o SEN L

[WPRY A h

.

NOTIFICATION

Res/za war, dcten .he November (3,201 2,

—

No.bO("’L)-l»olSSRC/‘/Ieﬂtmc/?O17/Teachmo Cad*e - In pursuance of the pro"iszons (_O“‘T'll‘lc.,d in subruje (2) of ru ie of the K 1'v ber Pakitunkhwa Civil

SS(‘-’T“’ltS {2 \opowtmem Promotion and Transfer) ‘C(Lies 1989 and in

supersesswn of all Motifications issued in this t behalf, the Elementary And Secondary

J:dlu.auou prartm\nt in

suolificarion and ether czmditioas specified in He A

said Appendix and the schedule therew . - ~ , ) ‘
e ———rA —

‘l/W—’"“" |

SECRETARY TO GOVERNMENT OF THE ’(P‘{B "“R PAKHTUNKHWA
ELEMENTARY A‘ID SECONDARY EDUCATION DEPARTMENT.

Date as above. . . . ]

ne Secratary (o Govi of Khyk Establishmeni Depariment

he Secretary o Sovi of Khyo 1, Finance Depanmeant.

ne Secraiary to Govi. of Khybe yoa, Law Depariment.

ha Qaeretary Khvber Pakhiunkhws ".c Service Cemmission Pashiawar,
e Accouniant Senicia, Ny os s Pochawer,

b= foer Pa khwa Pesnawar,
. A

onsu sultation with the Establishment Department and the Finance Departmen t he rsby Ia /s down the method of re(‘mhlnent.

Ap?endis:t o this ottﬁ ation whicte shall be applicable to all the posts specified in‘Column No. 2 of the -

T AT T IO M e R

TR

Nente
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e H 3 ) K OCC Moo miues ~t
1 Tha Depun Qiracior Da;aeess{E.’b!fS) S&SE Depaitihant

12, All District Coordinatinn Dificers in Khyber Pakhtunkhwa, :

14, Al District Accounts. Officers in Khyber Pakh%unkhwa-/»’\gency Accounts Officers FATA.
15. All Agency Education Officers FATA.

i 5. P.Sto Governer, Khyber Pakhtunkhwa.

17. P.S to Chief Minister, Khyber Pakhtunkhwa,

20. PS to Secretary £&SE Department:
; 21. Master File.
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3. Ali Executive District Officers Elementary & Secondary Education in, Khyber Pakntunkhwa, .

/Sec ion Officer (Primary)
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S.¥0. Nomenclature of the iVIinin;;zm éﬁﬁiiﬁcation and experiznce for Age #foghod of recrnitinant, !
U IR _p,os'_t,m_ . initial « ppomtnent or by uanst‘er limit.
1. 2. B Tl Ml ot STt P 3.
l. Secondary Schoot Teacher | {i) Second class Bachelor’'s Degree with twa 18 o35 | (a) Flfty percent ‘c promotion on the basis |
subjects as Chemisiry, Botany, Zoology,  years. . of seniority-cum-fitness, in the following

e

(BPS-16).

Physics, -Mathematics, Statistics Humanities
and other equivalent groups from a
recognized University; or

(iiy M.A in Education or Bachelor's Degree in
Education, from a recognized University.

manner:

(i) ~forty per cent from amongst the
Certified  Teachers. (General),
Certified Teachers (Agriculture),
Certified Teachers (Industrial Arts)
and Certified Teachers (Home
Economics) with at -e ast five ‘.\.ars

service  as Suufy -'lltt.l uuu.u._.
qmliﬁcation mentioned *in column
NO. 3; ,

(ii) four per cent from amongst the
Drawing Mesters with at ieast five
years service as such.and having
gualification menticned in coluimn
No.3;

(iii) four per cent from amongst the
" Physical Education Teachers with
at ieast five years service as such

~ e

dlmsaaned
S PSR OL 4

PR I A B otAIRALE i el
L I R R

in column No. 3;

P




e e =

mentioned ia columa No. 33 and

(v) ‘one per’ dent from amongst the
Arabic Teachers with at least five
years service as such and having

- qualification mentioned in Column | ' .
~No.3;and ’

(b) fifty per cent by initial recruitment.

) , o . By promotion, on the basis of seniority-cum- .
¢+ Arabic Teachers, with af |

tn

from ameong

i w=

]
I eare service as sucl Gud BaVIRE
i qualitication ~ a$ prescribed  for  fnitial
\ . LeCTUIment Of Afabiy 1Eavivi. :
: . — .
3. Senior Theology Teacher | ‘ B By promotion, on the basis of seniority-cum-| = '
' fitness, from amongst Theology Teachers, with ;

1 (3D (B-16) :
i ‘ . : ¢ : at leadt five years service as such and having

IRIN AL AN

k ! qualification as prescribed for {nitial recruitment
- ' : S ' | of Theology Teacher. - ‘ B\

_————"—“"——-—_—-'—"“_' x - 7 - -
' By promoticn, on the hasis of seniorily-cuml- I\

o
v

X e

————
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)
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<
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=
-t
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(SCT){ Generaij o ‘ fitfess, irom  anongst Certified  Teachers
' 4 : (Geveral), with at ieast five years service as such
L L and haviily Guaiinoation S presurises

i H 2 i [ .~

: recruiiment o1 Cectified Tan

Lare imgrind
A
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S‘enio'f Certified Teacher
{Agriculture)
(BPS-16).

Unausinial Arts), wun ac'teast *1ve yeafs_ serviee

<t
H
1
b

for initial recruitment of Certified Teacher

By promotion, on the basis of scniority -cum-
fitness, from amongst  Certified - Teachers
[ (Agriculture), with at least five years service as
such and having qualification as prescribed for
initial  recruitment of  Certified Teacher
(Agriculture). -

Senior Drawing Master
(BPS:16).

§ h
itness, rom ampenger Cortifind - Taachers

/ .
———t

{as such and having quaiificxiion as prescribed | -

o '(hldﬂﬁ{i’&l‘x%‘.ﬁi)._"“% T e e e

By promotion on the basis of seniority-cum-
fitness from ‘amongst Drawing Masters, with at

= e—

. ! flenst five vonrs servies ax such and Havine
' ' e LT T

! L qualification as prescribed for wnitialsrecruitment
! 1 2 Drawing Mastar,

8. Senior Certified Teacher By promotion, on the basis of seniority-cum-
(SCT) (Home Economics) fitness, from amongst Certified Teachers (Home
(BPS-16). Economics), with at least five years service as

E

‘
e e

¥
i

+

.

! Senior Physic

al Education

| Teacher (BPS-18).

+

such and having dualification as prescribed for
initial recruitment of Certified Teacher (Home
Economics).

= o

> o5
tness, from amongst Physical Education |

Atie, . ¢! ! e . T F e !

Y promation, cu the basis of seniority-ou; i
i ~

2 i

7 [}

|

H

]

| Teachers, with at least five years service as such

| and naving quaiification as prescribed tor 1nitial |
i :
i 1
i !

{ . FvE Phocieal Dt Tt
recruiiment © Faysical pgducaiicn teacher.

| N

IR

vl d———

Caemt et

cewms e oa




. 3 i
. ’ -l‘
. fa,
. L. - [
Seoand Lings Do Latnitais U trots S ’
’ro 4 o3 recozmzid Shandatul | : - : '
A £u Uoviiee Giduie rsiioliln Lo .
a reco'mi"c {anzimuan i EvL; daiis. 5
“or Darul Uloom - Saidu S Darul .
- Utoomr Charbagh-Swaty Dary 1 U !oom Chural._____ I R !
Darul Uloom Darosh Chlt["ll and any other| o ' i R A N C ]
Governmeni-run Darul Uloem, 23 aotified by :
the Government from time {0 tlme or . ’ ;
Second Class Master's Degree in Arabic from : c
4
) a recognized University. / _ iy
— ; . Y i
11. | Theology Teacher (In (i)  Second Class Secondary School Certificate, 20t035 | (a) Seventy-five per cent by initial
(BPS-15). from a recognized Board with Shahdatul | years. ~ recruitment; and . .
. . Alamia from a recognized Tanzi imatul '
. e ' {(®  twenty-five per cent by promotlon on the e
: ' ! Wafaqul Madaris or ‘Darul’ Uloom Saidu . q ;
‘ ; . pasis  of seniotity-cum- ﬁtn from :
1 . ' uha \r \\'\'f:l!' L‘a"'i “nn(nn \.,nd;uuq‘l_. ._,' :T, : i :n:‘: 3 < R -“ N
. - : amongst e ‘_ew'-- Qarls, Wik at demst :
E Darul Uloom Chitral, Dartll Ulcom Darosh e T y
,,,,, - five years sewu.e and + having
Lnltl‘ﬁl '_ulu- G.ll_y UU.LCL UUV\-Luun«uy Tidy ALl ‘ uu “ l 1_[ it e . o [P |
atleatiot FESTIivea WL I
Uloom, as notified by the Government from : 11ecru1tment of ﬂ;goi;;u :l:cach v
time to time; Or Yy e
s , Note: In case of non availability of suitable .
H . f
. iy Second Class Master's Degree in Islamiyat , person for promotion, thep by initial} |
. - ' from a recognized University. . s recruiiment. {;
L —= ; s i\ 4
; i3, | Senior Qan - .1 -+ {Byp romotion, ol the basis of seni mty—cum- \(\ L
: i 1 {BPS3-15) | fitness, from . amongst (Qaris, with at least fve o~y j
. H i 1 . x H ’
i ; ; Pyears service as such and having quali ificorion ¢
i 4 e 4. tTal . . ' N\
- : e i px‘escr'o“a for mmal recruitment.” ' AN
| Certified Teacher ﬂmwi tquan*mauon romnt a | L ay £ rment; a1
FemaneraMPS LY sity  with st ified  Teac e
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ac’ lease five véars serviee and having
, ' . . qualification  prescribed . ‘for  initial
N R - e - e recruitment  of fCe_rtiﬁed Teacher
' (General): -
Provided that if no suitable
candidate, is available amongst the
Primary School Head ‘Teachers for
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“FEFORE T HE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

| SERVI A?EAL ;o: 733/2(;. o
M/\/\Q\Mrmﬂ&( ‘i/ —S(r 6’7 S/di M ﬂg .}"{ 4, .<'.<.%plicants
VERSUS =4 %ﬁ’ ,

The Secretary Elementary & Secbndary Education Department Khyber Pakhtunkh{va, Peshawar & -'

others T T Respondents

PARAWISE COMMENTS/REPLY FOR AND ON BEHALF OF THE RESPONDENTS

No:1,2,3 & 5.

Respectfully Shcweth:-

Preliminary objections

1 The appellant has no cause of action/locus standi.

2 The instant appeal is badly time barred.

(OS]

The appellant has concealed the material fact from this Hon! able Tribunal hence
liable to be dismissed. '

4 The appellant has not come to Hon!able Tribunal with clean hands.

5 The present appeal is liable to be dismissed for non Joinder/mis-joinder for
necessary parties.

The appellant has filed the instant appeal on malafide motives.
The instant appeal is against the prevailing laws & rules.
The appellant is stopped by his own conduct to file in present appeal.

The instant appeal is not maintainable in the present form & also in the present
circumstances of the issue.

This Hon!able Tribunal has no Jurisdiction to adjudicate the present appeal.

The appellant has not submitted any departmental appeal through proper channel
and in accordance with Section -22 of Khyber Pakhtunkhwa civil servant Act 1973

and civil servant appeal rules 1986, Hence the present appeal is not tenable and
liable to be dismissed.

That the rule 3(2) of Khyber Pakhtunkhwa Civil Servant (appointment, Promotion
and Transfer) rules 1989, authorize the department to lay down the method of
appointment, qualification and other conditions applicable to the post in
consultation with the Establishment & Administration Department and Finance
Department. Hence the appeal in hand is liable too be dismissed.

That it was observed by the Apex Court that it is exclusivély with in the domain of
the government to decide whether a particular qualification will be considered
sufficient for promotion from a particular grade and it isalso with in the domain of

the government to change the above policy from time to time as no body can claim
any vested right in the policy. '




ON FACTS

1

This Para pertains to the service record of the appellant. While the appellant has not
presented his appointment order and attested copy of service book, hence no
comments.

Incorrect. The statement of the appellant in this Para is misleading one and
meaningless.

In fact according to the prevailing method of recruitment as per notification dated
13/11/2012 (annexure “C” of the appeal ) on S/No: 21 the appointment of PST shall
be made by initial recruitment on merit having the prescribed qualification and age
as in columns 3 & 4. Moreover, the same rules were framed with the consultation of
Establishment & Finance Departments. :

As replied in fore going Paras.

Correct to the extant that respondent department notified the rules for the
recruitment and promotion for the teachers of various cadres dated 13/11/2012, in
accordance with the prevailing law, rules on the subject and to improve enhance the
quality education in the best interest of Public while other contents of this Para are
incorrect, misleading one and denied.

The mentioned rules and qualification in this Para are applicable to those fresh
candidates direct recruitment having the age 18-35 years and intends to enter in the
E&SE Department as PST BPS-12. While the appellant has 32-years service.

Incorrect and denied. The rules/qualification mentioned in this Para is not related to
the appellant being PST. The qualification and other condition mentioned in this
Para relates to senior PSTs BPS-14 and their promotion to Head Teacher post BPS-
15 in E&SE Department. It would not be out of place to mention here that under the
said rules/policy hundreds of PSTs has already been upgraded/promoted to senior
PST, and Head Teacher post and the same are not impleaded in the present petition.

Incorrect and not admitted. No civil servant has legal and vested right in promotion’
and policy as held by the apex court while the government has the right to enhance
the qualification and standard for recruitment and promotion in order to maintain
efficiency in service and to improve/uplift the standard and quality of education, in -
best interest of public. The appellant himself is responsible for not improving his
academic qualifications, teaching skills during his 32-years service, bemg
connected/attached with teaching profession.

Moreover the appellant has not filed any departmental appeal representation
through proper channel and in accordance with civil servant Appeal rules 1986. The
alleged/annexed departmental appeal is neither through proper channel no diarized.
The mentioned appeal dated 7/12/2012 is posted on 8-12-2011 which is strange
enough & question mark on the face of receipt as (annexure“F” D&E of the
appeal) and also against civil servant rules 1986, hence the whole Para is denled
being deceptive one. :

Incorrect & not admitted. The present appellant does not fall within the definition of
aggrieved person and there is no reason for the petitioner to be aggrieved from the

mentioned prevailing policy dated 13/11/2012. While the appellant did not implead _
the upgraded/promoted and the said rules and those having the higher qualification \
than appellant and waiting for promotion. Hence the appellant has no cause of

action / locus standi to invoke the jurisdiction of this Hon!able Tribunal, hence the

appeal in hand is liable to be dismissed inter alia on the following grounds:-
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justice and merit.
subject and without any legal support.

D Incorrect and denied. The statement of the
malafied motives.

19 & 20 in'column: 3.

’ needs no comments.

T T s S

A Incorrect & not adm1tted The statement of the appellant in this Para is false, against
the facts and record. In fact Primary School Teaching certificate i.e PTC is required
qual1ficat10n for PTC teacher (now PST), hence the whole Para is denied.

B Incorrect and not admitted. How it can be justified that the appellant possessing

only SSC, be treated on equal footing with other PST teachers having higher
academicand professional qualification, and the same is against norms of natural

C The statement of the appellant in this Para is baseless against the law, rules on the

appellant in this Para is based on

E Incorrect and not admitted. The statement in this Para is against facts. The length of
service for promotion/up-gradation is mentioned in the said notification i.e in S/No:

F The statement of the appellant in this Para is amblguous and meaningless hence

G Incorrect. The appellant has been treated in accordance with law, rules on the

[ ‘ - subject constitution of the Pakistan.

; "H The respondents seek the permission of this Hon! able Tribunal to adduce more

grounds & proofs at the time of arguments.

l : In view of the above submission, it is requested that this Hon’ able Tribunal

respondent Department.

Secretary

Govt: of Khyber Pakhtunkhwa, e
(Finance) Department Peshawar 60

Accountant General
Khyber Pakhtunkhwa, Peshawar.

may very graciously be pleased to dismiss the appeal with cost in favour of the

v

Elementary & Secondary Education
Khyber Pakhtunkhwa
' Peshawar. ,

Secretary ‘
Elementary/& Secondary Education

Departmen Government of Khyber
akhtunkhwa

Mot e s T T4 e s L R ke 0 £ P et RS
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BEFORE THE KHYBER PAKHTUNKHWA SERIVCE
TRIBUNAL PESHAWAR

APPEAL NO. 29g /2013,
Lie o «.eee Appellant.
M, ﬁﬁ\y .............................................. Cereerererenaaaann, pp
Versus '
Government of Khyber Pakihtunkhwa through,
Secretary Elementary and Secondary Education

‘Peshawar and other’s ............. Respondent.

(Reply on behalf of respondent No. 4) -

Preliminary Objections

1). That the Appellant has no cause of action.
2). That the Appellant has no locus standi.
3). That the instant appeal is not maintainable.

4). That the grievances of the appellant not covered under the rules.

Respectfully Sheweth:-

Para No. | to 8:- Relate .with 1esp0ndent No. 1. to 13, however, it is .
submltted that whenever Notification is issued by the Government or any Department,
then it is Obhgatm y for the Departments to follow the rules. Verdict of Notification dated
13.11.2012, is very clear, therefore, the appdldm is not entitled for any benefit.

The appellant has no grievances against this office, therefore,
Administrative Depaltments (Both) will be in a better position thereby satisfving the
appellant.

: [t is, 1huef01c humbly prayed that the rame of this office may be
excluded from the list of respondents.

DEPUTY AC COU?A‘ANT GENERAL
(Litigation)
KHYBER PAKHTUNKIIWA.




No.S00 PTNA- "SSRC/‘/Ie

- : COVER'\“F\ [ & Tﬂb }\H&BE'l PA 'Gﬂt\.\ll\‘
£ ELEMENTARY AND ZOND: ARY EDUCATION DERART MEX

Nt

. Peshorv, cmted the Novzmber ! 13,2012,

inel?2 7{12/Teaching s Ca dre' In pu(mce of the provistons contatned in sub rule (2)otrule 3 of the Kioet Pakhtunkhwa Civil
behalf, the Elaentary and Secor

NA-2 0 AL ng/2012/Leath
ransfer) Rules 1689 7. Inn Supersession of all Wotifications issued in s vdary

Servanis (Appointment, i**motlon and Tra
Fducation Lml,‘m*m,at in -“Ons\,l.-.a.-.xon with the Establishmer Jepar tment and (e Finance .;epartmen_t' tereby lays down thenethod of recruiiment, -

sinn and ofher ¢ onditions aobc.qu in the Appendix i¢ is Notification v ulthl" shall be appﬁcable to'all the pests spe-:iﬁe . ‘Column No. 2 of tae

1]

said Appendix and ine. srheoule therewiilt. A . y
- . - . . ' . ] _ . e
e z
)
SLCRETARY TO GOVE ERNV{L\T OF THEXI gER T KHT UNKHWA
o EDE\IE\TARY L\ND SE Cu\ID ARX TDUCATION Bt AR,-A; ENT.
Zrdai No. & Deaig as above. -, . _ .
Copy forvardzd! '

Pyl
Dl
@

<4
¢4

FE
-
i
U
NIRCRAN

-~
o
oo
>

ant Uclu—lc:, W n]'m:. e
; ILPRYS

o

i

A




-
- . ) »
- 3
. ; N .
)0 . . . , " - . v .-
.~\‘_":) ¥ ot - . 1 - .
O o g .
“a- o o
- - D aiitye: ATt ey Y
z ™ Fakninichwa Tes
ER Y g MieSeras SO0 o N Rl A e - SR - ey Sir o
H VTS Pliesoios SR04 Treraniany f::f?;f?.".f.r:;; DTUL PTGt e, C sty ’ .
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I The'Denuty Dirgnta- De.eoese{...us, S&SE Dzpatmant

t

12 All District Coordination Officers in <hyber Pakhturikhwa, o

i3, Al Exscuiive. Disirict Officers Elementary_.&.S_econdar,y Education in_Khyber Pakhtunkhwa. . -
4. All District Accolnts. Cfficers in Kivber Pakhtankhwa-l;\gency Accounis Officers FATA.
S~ 13, All Agency Education Officers FAT\, : : '

; < 18.P.5 to Governor, Khyber Pakhtunkiwa,

17. P.S to Chief Minister, Khyber Pakkunkhwa 4

18. P.S to Chief Secretary, Khyber Palhtunkhwa. .

19. PS {0 Minister E&SE Khyber Pakhinkhwa Peshawar,

20.PS 1o Secretary E&SE Departmen

21, Mastar File. A _ | - .
o /.

eciion Officer (Primary)
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