CSA 7406/2023

© 14" June, 2023

01.  Counscl for the appellant present. Mr. Asad Ali
Khan, Assistant Advocate General alongwit'h Mohsin

Sheraz, Superintendent for the respondents present.

Reply/comments submitted which are p'la\ced on file and a _

copy whercol handed over to learned counsel for the

appellant. Preliminary augments heard and record perused.

02. Points raised need consideration. ‘The appeal is
admitted for regular hearing subject to all legal objections.

The appellant is directed to deposit security within 10 days. -

To come up for rejoinder, if any, and arguments on

14.09.2023 before the D.B. Parcha Peshi given to  the

partics.

(Farecha
Member(E)

*Kazle Subhan, P.S*



2"'Mar, 2023 . Learned counsel for the appellant present. : ‘

written reply. To come up on 04.04.20:-23 before S.B.

(Kalim Arshad Khan)
Chairman

[N
]

04" April. 202 Appeltant present in person. Mr. Asad -Ali Khan.
AAG lor the respondents present andrequested for time 10

~submit reply. Granted. To come up for reply/preliminary-

© hearine on 23.05.2023 belore the S.B. Parcha Peshi given Lo

) the partics.
.“é é.Q .
P
51 -
PR (Farée aal)
J\% _ Member(E)
a
| 23“May, 2023  Junior of learned counsel for the appellant present. .

Mr. Fazal Shah Mohmand, Addl. AG alongwith Syed

Mohsin Sheraz, Superintendent for the respondents present.

02.  Representative of the respondents requested for -

@0 , |
% " further time to submit reply. Last opportunity is granted. To -
Qe '
v S e :
‘%%n%e v% come up for reply/comments as well as preliminary hearing -
S ~ on 16.06.2023 before the S.B. Parcha Peshi given to the

partics.

(FAREEHAPAUL)
Member (E)

*Fazle Subhan, P.§'*

‘Let a pre-admission notice be issued to the respondents for RS
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S.No.-

Court of

Case No. -

Form-A

~ FORMOF ORDERSHEET

/2023

Date of order
proceedings

2

27.02.2023

1" Mar, 2023

~ Order or other proceedings with signature of judge

As per direction of the Worthy Chairman the

present appeal is fixed before the Single Bench for

decision on office objection on dated {-03-23

counsel for the appellant be informeﬁ accordingly.

RS

Appellant in pggsdn..preﬁ,senf_. -
Counsel are on ms‘tr'_i'ke."To..’comé.;up for.drguments on

Q , o
obj e’ctian:tdn'6£.03;2021 beforé.SB.P.P given to the parties

(Kalim Ar_shad- Khan)

Chairman
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Respected Sir, R | -
It is submitted that thé present appeal was received onJ13.02.2023, which

was returned to the counsel for the appeilant for removing objegtion 1to 2 (Flag-

A}. Today i.e. 21.02.2023 he re-filed the same without removing the objelé't'i‘Gn no.

¥ with a note i.e. (Flag-B).

The appeal is now submltted to your honor under rules 7 (c) of the |<hyber '
N

Pakhtunkhwa Service Tnbunal rules 1974 for approprlate order p{ease

. W

REGISTRAR

|, >l %33
M’JM ; o”'\"ﬂ? "

0 X >

Worthy CHairman




The amended appeal of Mr. Malang Jan S. Stenographer Anti Terrorism Court Peshawar
received today i.e. on 10.02.2023 is incomplete on the following score which is returned to the

counsel for the appeliant for completion and resubmission within 15 days.

@\( opy of impugned order is not attached with the appeal which may be placed on it.
£ L;wf“nn(_xuf(‘s of the appeal are not in sequence which may be annexed serial wise as
mentioned in the memo of appeal.
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REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

1

i Zaffar Tahirkheli Ady,
High Court Peshawar.
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BEFORE THE SERVICE TRIBUNAL, KHYBER PUKHTOONKHWA
- PESHAWAR

» ‘serviCeA_p'pealNo. Zﬁé /202'5 o

Malang Jan

Senior Stenographer Antn«Terronsm Court-ll Peshawar
o T Appel[ant
T T ~ VERsUS . . . ]

. Hon ble Admlmstratlve Judge Anti- Terrorlsm Court-ll Khyber Pakhtunkhwa

Judicial Complex, Peshawar -

- '. ....... Respondent
INDEX
"S.No Particulars - oL Annexure Pages
1 Memo of Petition I . ' : 13
2 Cerificate - . L -4
_ 3 Departmental Appeal dated 15-09-2022 CA” 56
- 4 Appointment Order ‘dated 20-03-2010 “B” . 7 %
5  Judgement dated 03-06-2016 “«c” 811
6 Order .  dated 20-10-2016 “D” 12
7 Relevant Rules .. o . B =i .13
8  Vakalatnama S | 2 St 14
Peshawar, dated L | (MUHAMMAD ZAFAR ‘/AI-{IIRKHEL!)

10-02-2023 , o o | ASC

87, Alfalah treet Cantt Colony, :
Peshawar -
.0300-9597 70
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BEFORE THE SERVICE TRIBUNAL, KHYBER PUKHTOONKHWA
PESHAWAR _ | ) ,

Service App'eal No. ZQ( i /2023

Malang Jan,
Senior Stenographer, Antl-Terronsm Court-ll Peshawar.

s Appe!lant

-

VERSUS

Hon’ble Administrative Judge, An‘ti-Terrorlsm Court-ll Khyber Pakhtunkhwa

Judicial Complex, Peshawar. '
L e Respondent

SERVICE APPEAL U/S 4 OF NWFP SERVICE TRIBUNAL ACT, 1974,
FOR ALLOWING ANNUAL INCREMENT FALLING ON JANUARY,
" YEAR 2016 TO THE APPELLANT, WHEREIN HIS DEPARTMENTAL.
APPEAL DATED 15-09-2022 (Annex-A) WAS NOT DECIDED WITHIN
THE STATUTORY PERIOD OF LIMITATION.

PRAYER:
' Allowmg the service appeal and grantsng the annual increment falhng on

January, year 2016 to the appellant for the purpose of appellant's pay and
pension. with all consequentlal beneﬁts

RESPECTFULLY SHEWETH, - - Lo

1. That the appellant belng qualified and ehglble was selected and appointed as
Senior scale stenographer vide office order dated 20-03-2010. ' ‘
(copy annexed “B”)

2.. That the. appellant was removed- from service by the worthy authority on

20-05-2015. Being aggrieved the appellant submitted his departmental appeal

followed by service appeal No. 1030/15 before the Hon'ble Khyber Pakhtunkhwa o

Service Tribunal.

3. - That the'Wcﬁ;i'th'?)'/ service' tribunal accepted the appellant’s service appeal vide

judgment and order dated 03-06-2016 with the observation as under:

3. “in.the curcumstances, the Trlbunal is of the conmdered
view that removal of the. applicant from service was not in accordance with
law/rules and as a consequence the impugned order dated 20-05-2015 is
set-aside, the applicant is reinstated in service and the intervening period
he remained out of service since his removal is treated as leave of the kind
due. The competent authority is however at liberty-to refer the case of the
applicant, if required, to standing medical Board for opinion on the health

' and phys:cal fitness and take further decision under the rules in vogue.”
. ) : ‘ (Copy annexed “C”)



®

In comphance'wnh the judgrnent of'Khyber Pakhtunkhwa Service Tribunal the
appellant was reinstated in service vide office order dated 29-10-2016. The
intervening period, wherein the appellant remained out of service was treated as

.Ieave W|th full pay for 248 days and leave W|thout pay as 131 days.

(Copy annexed “D”)

That since the appeflant was reinstated in his service and his period of absence
for 379 days in the year 2015-2016 was treated as leave with pay and half pay
for 248 days and 131 days respectively, therefore the absence penod of his
service was condoned as that of with no service break. Hence he was entltled to

receive the annual increment falling on January, 2016.

_That the appellant submitted his departmental appeal dated 15-09-2022 (annex

“A") Wthh was not decided till the lapse of statutory penod of limitation.
Feelmg aggneved and finding no approprtate remedy, the appellant has
been constrained to approach the worthy Trlbunal !nter-alha on the following;
Grounds

That the worthy authorlty has |gnored the appellants departmental appeal

~ without any plausible explanation, which needs immediate attention of the

Hon ble Service Tribunal for the Just conclusion of the matter in questlon

~That since, the appellant was relnstated in his service and his period of absence

for 379 days in the year 2015-2016 was treated as leave with pay and without
pay for 248 days and 131 days respectively, therefore the aboence period of his
service was condoned as that of with no serwce break.

-That in 'this regard, FR. 26 prescribes the conditions on which service counts for

increments in a time scale, which is reproduced be|OW' :

(a) Al duty in a post on a tlme-scale and period of leave other than
: extraosdmary leave count for increments m that t:me scale;

Prov:ded that the leave was taken on account of illness or for any other -
cause beyond the' Government servant’'s control, to direct that
extraordinary leave shall be counted for mcrements under this clause

‘ " {copy annexed “E™)

That thn ‘period falling between his remova! on 20-05-2015 and reinstatement

© 03-06-2016 was beyond the control of the appellant for which he is entitled to-be

allowed to count such part of his extra-ordinary leave towards mcrement
(1993 SCMR, 1014) : :

The appellant has ‘been subjected to re-curing loss- since 2016, which
nzeds to be rectlﬁed by the worthy serv:ce Tnbunal with all consequenttal
beneﬂts it 1te

The I'"npugned omission is thus arbltlary, discrintinatory, against the principles of
equity, law, justice and- pragriétary;’ subject to correction by the worthy Ssfvice

e 'l“rsbunal

Appeilant seeks permission to take several other grounds at the time of
arguments. . R o _ -



P‘raye‘r:A A | - ‘_ "

. o In view of the above it is prayed that by allowing thls appeal, the
appellant may be allowed the anrual increment falling on January, 2016
for the purpose of appe!lants pay,and pension with all the consequentlal '

beneﬁts 5
! @\W
] - Appellant -
Througl'll," - | o
) | . . .
Peshawar, dated . - . (MUHAMMAD FAR TAHIRKHELI)
10-02-2023 7 ' : | ' ASC~
, _ ;
|
.o . , ) ) | .
) 'Affidavit o e
A o |

|, the appellant do. hereby state on Oath|that the contents of the accompanymg ’
appeal are true and correct to the best of my knowledge and belief, and nothlng has
been concealed from thzs Hon ble T| tbunal | :

DEPONENT




BEFORE THE SER\(ICE TRIBUNAL KHYBER PUKHTOONKHWA

PESHAWAR
. . N .
Service ApbeaI'No. /2020 e
| " A
Ma!ang Jan, « '
Senxor Stenographer, Antl-Terronsm Courtwll Peshawar. . L
: - : SR Appellant
- VERsUs
- . Hon'ble Admlnlstratlve Judge Antl-Terronsm Court-Il Khyber Pakhtunkhwa
- Judicial Complex Peshawar ‘ ‘ ‘
NPT, Respondent

Certificate; < -

, ltis certified that no such like appeél on similar grounds was filed before.
the Khyber Pakhtunkhwa Service Tribunal before the instant service' appeal.. =

C .App.ejl'ant.‘ -



5 \, R '_ S MNFWMA.
*" " Before the Hon’ble Judlge, Anti-Terrorism Court—II, @
| KiberPakhtunkhws Peshawar.

DEPARTMENTAL APPEAL FOR THE GRANT OF ANNUAL INCREMENT
FOR THE YEAR 2016. .

prayers REQUEST 'FOR ALLOWING THE DEPARTMENTAL APl’EAL
AND GRANTING THE ANNUAL INCREMENT FOR THE
YEAR 2016 FOR THE PURPOSE OF APPELLANT’S PAY AND
. PENSION WITH ALL CONSEQUENTIAL BENEFITS. '
A Respectfully Sheweth,
Malang J_a.n,~ Senior Scale AStenographer', Anti-Terrorism Court-lII,
Peshawar, the applellant, submils most respectfully, the following for your kind
.consideration' and favour of acceptance.
1) That appellant beingi qualified and eligible was selecfed‘ and appointed as Senior '
Scale Stenographer vide office ofder dated 20.03.2010. . |
2) That the appellant was removed from service by the worthy authonty on
‘20 05 2015, Bemg aggrleved the appellant submltted his departmental appeal-
| . followed by service appeel No. 103072015 before the Hon’ble Khyber
Pakhtunkhwa Service Triounal. L | |
| 3) That the worthy service Tribunal accepted the appellant $ service appeal vide
Judgment and order dated 03 06 2016 with the observatxon as under:-
“In the circumstances, the Trzb_unal is of the considered view that
- removal of ’the applicant ffom service was not in accordance with Iaw/rules’
“and as a consequence,the implzgned ordér dated 20; 05.2015 ‘is set-aside, the
applicant is’re.instated in service and the intervening period hc reml'u'jned out

of service since his removal is treated as leave of the kind due. The compete'nt '

authority is however at lzberty fo refer the case of the apphcant, if reqmred to

.‘ Standmg Medtcal Board for opzmon on the health and physical fi tness and
| take further decision under the rules in vogue” o

A'4) .In comphance with the Judgment of Khyber Pakhtunkhwa Serv1ce Tnbunal the

‘appellant was remstated in service vide ofﬁce order dated 29.10. 2016 The



' intervém'ng period, wherein the appellant remained out of serviée was treated as
. leave with full pay for 248 days and leave without pay as 131 days.
5) That the ﬁecessary entries were made in appellant’s service record/ sérvicg book.

However, the increment falling on 1%

December, 2016 was fot auéwedftol the
;ippéllant. (Annexure-A) i |

6) That since; ;hé. appellant was reinstated in his service and his period of absénce '

.. for 379 days in the yearZOl_S-ZOi‘é was treated as leave with pay and without
pay for 248 days and 131 days respectively, thei'éfore the absence 'period of his =~
S¢fvice Was_condoned as that of with no sel;yice break. ('A'nn'exure-B)‘

7) That the appella;it is enti-tled.'to'receiye the anmial increment falling on 1
December, 2_016 and its denial is.arbitr_ary, subjéct to .correction by the worthy
auﬁdﬁty. | | |

8) That the appqllanf hﬁs beén squectcd to re-curing loss since 2016, whiéh needs
‘to be rectified by the worthy éuthority with all consequenfial bénefits tili date. |

9) That in tﬁis regard, F.;R. 26. preécribes ‘the _cpnditions on which service
counts for increments in .a time scal'e,'Whlfch is‘rébroduced belqw:

. (é) ’ All dut'y in a post on a time-scale and perio-(is of Ieiavé other than
extraordinary ‘l,eave count for inérements in that timé scale: .
| Provided thz‘ttv'th'e Presidént shall hhve power, in any case in which
hé_is satisfied that ‘»the leave was taken on account of illness or for Qny other
cause beyond vthe Govémmenf Qervant’s contrél, to .direct 'th'at ,
* extraordinary leaize shall be counted for i_ncrement;x under this c:lause.
' ,(Annexuré-C)
.Prayer:

In view of the above, it is prayed that by allowing this appeal, the
appellant may be allowed the annual increment for the year 2016 for fhé_ purpose

- of appellant’s pay and pension with all the consequential benefits.

B Dated:- 12-09-2022. o @um

ﬂqn—l

» ‘ ?1 , ~‘ N . ) ~
- T “ ' ‘ (MALANG JAN)
/ g / 2‘0 Lz* ‘ . . Senior Scale Stenographer
Rcce Ve ?'rsm M,:LQM:S d . qemw QJ a[e_ Anti-Terrorism Court-I],

h € z% .y  Peshawar.
¢ ’ 15 7. 2_1)_)_ Submttf % CU)\COW»”;,( :}-L_-b;‘[afe i\‘/:‘%oé O My /
/ﬂamﬂa« - S



IN THE COURT.OF mp. ABDUR RAHMAN KHa N, ;
ADMINISTRATIVE JUDGE, ANTI. TERRORISHY COURT-l, PESHAWAR,

OQ R D ¥ ¢
20" stAanre 2010,

Consequent upon the recomnicndations  of the Departmental Selection

Committee in jts meeting held on 25 Fibruacy 2010 Agr Malang Jan s/o Dad Khan

o villuge & P, Kheshei Pavon, Mohalta Sty Abud,_District & Lehsit Nowshera is

—

hercby appointed as Senior Sculq._\'lqnhugrgphg; in Basic Pay Scale No. 15 vig (5220-

< 420-17820) in the Court of Administrati+ ¢ fudze. Anti-Terrorism ll. Peshawar with

immediate effect,

*

’

o

His appointment js purely on femporary basis and shalj be liable for termination

atany lime without assigning any reason o Ri*ipng prior notice. . '

TERMS AND CONDITI ONS

1. His service shall he voversed by the NWFP Civil Servants Act,

: 1973 as amended up o die, i :

2. The service shall b governad by the NWEp Govt: Servant (E&D)
Rules, 1973 ' - :

3o s service shall be subgect to Medjeal Fitness Certificate from
M.S. Scrvice and Poliee Hospi al Jeshawar..

4. In case he desires 1) resign rom serviee, either he will sibmit
notice one month hefre leiving the office or will surrender one
month pay: : :

5. Mis scrvice shall be on probation for a period of one year
extendable upto 1wo years, '

0. His appoiniment iy also suhjezt 1o verification of his Academic
Certificates / Degrees from ¢. ncerned Board or University, -~

7. His service shall he subject 1o eventual confirmation in case of L AL

availability of permanen pust. -
8. He shall be paid the minimun; Basic Pay of Grade 14 and ordinary
allowances admissible y wer e rules,

In case the above torms and conditions are dceepted he shouid report to the

undersigned (gr assuming his duty with .n seven days Irom today, failing which offer

shall stand withdrawn.

Endst. No.291-30 | ATC (P-11)

2

2)

1)
4)

5)

. s . $
t ABDUR RAHMAN KHAN) - - ,
ADM: JUDGE ~
ANTI-TERRORISM COURT-1I /
CHAIRMAN SELECTION COMMITTEE :

ated Peshawar the 20" March 2010.

Copy forwarded for informution ang heecssary action to o

The Registrar. Peshawar High Court. Peshawar.
The Sectary to Government of N WP, “lome and Tribal AfTairs Department,
Peshawar, .

‘The Accountant Creneral, NWp-p» Peslinge

The Accountant of this Count. _ _ .

Mr. Malang Jan /0 Dad Khan RAWillage and P.O. Keshgi Payan Mobhallah
Shams Abad. Tehsil and Distrier Now, sher: e

(ABPUR RANNA N KIAK)
ABMTIVDGE .
ANTETERRORISM COURT-11 / ,

2y
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. _04 0S. 2015 appcllam scrvcd wnh a fmal show-causc néuu. lhal""j smcc 1ht. lnml shuu-

o and appdldnt '»ubmlttt.(l hts rcply lhat on 15 07 2013 & N 6 07. /.0! 3 appdlam was wlh.d |

: i'or lhc, compctcncy & c.ﬂ'xcu,ncy 1c§t by ihc (.nmmiuw hcadcd by ll’ Judoc ol l\l( .lﬂ

lhat dg,am on 18, 0’7 2013 yct anothcr exp\anahon was (,aik.d l'mm th.‘. app ~\lam in rcsput

-

: ‘ol nu.[l'lcdt..y and mcompctcncy chargcs and appcllam agam submuuud \ns wnliw l‘(.p\) ol

_lh(, said t.xpldmlmn. 1 is 1mporlanl lo mt.nhon hc,ro that m re .spmm. m bnth the

l

: LXpldnAll(‘m& thc dppclhmt suhmlucd 1l< rcpiy whcrcm hm mcntmnu.l hls ll m,.ssh,dr dl\(.d\(. ;

i

' bul the. wmmzucc did not gwc duy lrnportanu(. lo hw rcply or hls car dl\!.d\c nulh-.r,

u

e rcl‘crrcd thc mallu‘ 10 Smndmg Mcdlcal Board “‘Idl al'lt.r ldpst, ol .\lmut ‘72 mumhs un“

_.‘,

,:'o ause nntu.c was icither in ac.corddnce wuh ldw nor lhbl yme Was iccording lo th weival
o é\hd i'aotua! pmmon of thc umc. hcncc the. appcllam submmcd‘hm uk.lmk.cl '(.p\v whctun
e (.lartlml lns posumn. !hat wuhoux cmmdt.rmg tlu., rcply oi thy dpp !lam wdc. oidu ._

ddl(.d 2() 05. 2015 tht.. dppdlant was. rcm(wul l'tom survnu,; ;. s_umsl |Iu. :mpuunul

k!nllﬂ umw |ii|vawnl.uum {0 Ilu:'_

’?

_ wmpw..m auilmuly on ()l 0o. 20|5 wlm,h was uot r"
L d“d hcm.c Gu. mstdnl scrwcc app(,dl wnth a praycr 1hat on acwptd

e lhc mpug,ncd ordcr ol' rcmova! I'rom scrvwc bc %l ass(k, bum, a;mmsl lhc lm\ .md 1 s

: 2

) mmmpmlcmy wm. :!l(.gal unldwl‘ul vmd dnd tm,[chhvu 1

L




A . . ' --.- .“ .
‘4973 Stale was bound to provide facility i'or worL muhcal relict uc W thc uw.cn; who -

Wérc temporarily unable to carn their livclihood on a(.coum of qu.kncw‘o mlurmm hm m_
yol ‘landmg_, 1u;lm1\

ihc inslant casc, lhc compctcm authomy mslcad ol' su.l\mg, opmml

e

Board \ubjcclcd 1hx. appcllani lo un['alr and unjust. prow(.dmg, and d(,prwul hml ol lhc u'nly' S

sourc(. ol Iwchhood lin. praycd that tlu, appcal may be awcptcd aml thie npp‘.lla\m nm\' lu

ruustau.d n scrwcv.,wuh all back bcm,ﬁls Lo C
Lo 1 . |

L "lcadcr rc!usu.d lh(. uppcztl .md m.uul ﬂml i '

3. Ihe learncd Senior (xovcrnmcn
§
T dppc\ldm was procu.dcd against I'or the! chargcs 0[’ mt.ﬂ'ucncy und wns n.nmvul al'lc

" fulGliment of all codal lormalities.’ llc l'urihcf arg,uc.d lhdl uppnrmuuy '.ms s,wun w tlu. PR

appellant 1o improve his pcrl‘ormanu, bul he (‘allcd m makv. uny |m| cwcmcm ,m |n.-, L

: .p«.rlurmdncdoutpul and on lmldmg, the wmpucncy Aest hL. lmlu| tu \Im\-' lus Lmnpvum\ ’

mumhdl.d lhal Iu, wa" not sullahlc Ior

’ .md (ht committée t,onsluulcd for the purposc ru,o
ropgr shuw um\(. nofice wits -

'rcldu{mn tor any govurnmwl service, 1le l'urlhcr arg,uul th.n p
l'sU!M' Tt um-- hcimc :

~served on the upp(.llanl and he was also provudc,d oppmlumly hl pl,
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-~ OFFICE'OF T}IE SR
JUDGE ANTI TLRPORISM COURT II

P!’SHAWAR : ‘ .
. i Old }udxcral Complex I\hvbor I‘oad Pe<hax\ai Phonu '\Jo OJI 921 KZS*J
. X . Co PN ' ) S . . .

: 'QB_I)EE"Q'-

In comphance wuh thl.. Juclgmcnt of th«= Hon blc I\hyber'

Pahtunkhwa Sérvice Tr1bundl passed 11‘1 Serwce appe 11 No 1030/201‘51" -

dated 03- 06 2016 the Compcunt A _LhouLy has been l’k,abul Lo
Remsf:ate Mr

Malang Jan ‘( ppcll

(BPS- 15) in service. from 03- 06 201653--'

rcmamed out of Sermce since haw icmeval (20 0.;, 4---()15) 1b chated as

lcave for 248 days on full pay whde the rést of h1s penod (131 days) as
leave without pay.: |

. Judge
- Anti-Terrorism Court-1,
.. . . Peshawar.
No.2 97 -2 7aTc(p) '

Dated: Péshawar:the 29t Cictober 2016

Copy forwarded fo; :
« The Registrar, Peshawar High Couri: Péshawar. .
s The Adm1ﬁi§;‘rativé Judge Anti Tefrorism Court Peshawar
o - TR
‘Division Peshawar. T

. ’I‘he Accountant General I{ P K Pesﬁawar

e The Sectary to'Government of- KPK ’Home and ’111ba1 Affairs
Department' Peshawar

The Supermtendent ATC, Peshawars

"'/ Malang Jan s/ o Dad Khan r/ 0 Shams abad KhCS‘J'l Payan
Dzstnct Nowshera - : L

B ;AlAntl‘T‘ rrorlsm (,o AT
@/_ﬁw | R B P@*haWdr



Legal Point:
| Period of unemployment between employee's removal from service and

his reinstatement should be treated as one spent on duty and counted

for computation of leave due and award of increments etc,

RELEVANT STATUTORY PROVISION S

THE FUNDAMENTAL RULES. & SUPPLEMENTARY RULES

s

F.R. 26. The following provisions prescribed the conditions on which service counts for

increments in a time scale:

- (a) All duty in a post on a time-scale and periods of leave. othcr than ‘extraordinary

leave count for increments in that time scale

“ Provided that the President shall have power, in any casein'which. hei 53 ‘satishied

that the leave was taken on account of illness or for any otber cause 8 'j iﬁe

Government ser vant's control, to direct that extraor.dmaryt'I"cave'-'-.shall5’.be:' carited for.

-increments under this clause. 4

\,F/R 54 Where a Government Servant has been dismissed or reinstated, the revistog or -

appellate authority may grant to him for the period of his absence from duty-—

(a) if he is honorably acquitted, the full pay to which he Would have been eﬁuﬁahf be
had not been dlsmlssed or removed and, by an order to be separately nmﬁed, any
allowance of which he was in receipt prior to hls dismissal removal; or

(b)- 1f otherw1se, such portion of such pay and allowances as thc revising or appeﬂate authority
may prescribe.

In a case falling under. clause (a), the perlod of absence from duty will be treated asa penod_
spent on duty. ‘ »

In a case falling under clause (b), it will not be treated as a penod spent on duty unless the

revising appellate ‘authority s0 directs.

@9\\5‘&
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VAKALATNAMA

 In the Court of KHYBER PAKHTUNKHWA, SERVICES TRIBUNAL PESHAWAR

Service Appeal No. . /2023
. B B.C No. 10-7764
Advocate '| M. Zafar
Cell No. 0300-9597670 |
CNIC, 17301-1639615-3 |

‘ : Petitioner -
N . Plaintiff |
’ - Applicant
Appellant
Complainant

Malanq Jan . N ' '_ - V . Deicree-HoIde’
VERSUS
Respondent
Defendant

;o . Opponent
v - ¢ Accused

_ 'Hon’ble Judge ATC-II, Peshawar.- - o JudgmentDeblor

I / We Malang Jan the above noted Petltloner / Appe!lant do hereby appoint and constltute
frshammad Zafar Khan Tahlrkhelr, ASC, to appear, plead, act, compromrse wrthdraw or refer to

arbit atlon forme / us as my / our counsels / advocates in the above noted matter, without any liability
~ his default and with the = 'thorsty to engage any other Advocate / Counsel at my / our cost.”

The Cllent/ thlgant will 'ensure his presence before the Court on each and every date of heanng and.
the counsel would not be responsuble if the case is proceeded ex-parte or is dlsm;ssed in default of_’
appearance AII cost awarded in favour sha!l be the nght of Counsel or his nominee, and if awarded

‘ agalnst shall be payable by me/us '

/2 authorize the said Advocates to withdraw and receive on my / our behalf all sums and amounts

ob!e or deposned on my’;.our ac»ount in the above noted matter&) m

Cllent

LY
M. Zafar Kﬂ/ﬁmrrkﬁeu ; .

Dated._10-02-2023 . . ‘ L

o . _ Attested & Abcepted (Advocates)
_ATIQ LAW ASSOCIATES,
87, Al-Falah Street, Besides State Life Building, -

.. Peshawar Cantt, Phcne:.097-3059910
E-mait : zafartk advocate@gmail.com




+’ BEFORETHE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.
Appeal No. 246 /2023
Malang Jan
Senior Scale Stenographer, Anti Terrorism Court-II, Peshawar......... Appellant
Versus

Administrative Judge Anti Terrorism Court-II, Khyber Pakhtunkhwa Judicial
Complex, Peshawar...........cooviiiiiiiiiiiiiiic e Respondent

Subject:-  Written Reply on behalf of Respondent.
Respectfully sheweth:-

Factual Objections:-

1. Para-1 is correct to the extent of appointment of appellant however his
services delivery is average and average below.

2. Para-2 is correct as it pertains to record.

3. That the Competent Authority complied the judgment of worthy Tribunal in |
letter and spirit. |

4. Para-4 is correct as it pertains to record. |

5. Para-5 is correct to the extent that during the pay calculation the annual
increment falling on 01 December 2016 was not entitled to the official
because the official was reinstated 03-06-2016 and the official did not
complete pay period of 06 months which is essential for entitlement of
Annual Increment, so for the reason stated the Competent Authority did not
allowed annual increment of 2016. |

6. Para -6 is correct as it pertains to record.

Grounds:- |

a. No Comment.

b. The appellant is not entitled for annual increment for the year 2016 as the
paragraph of the judgment dated 03-06-2016 by Hon’ble Khyber
Pakhtunkhwa Service Tribunal is reproduce as under:

“The Appellant is reinstated in service and the intervening period he
remained out of service since is removal is treated as leave of due kind”.

In compliance of leave of due kind the Competent Authority bisect the
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W intervening period of 379 days in which the appellant remained out of
service into two Kinds; ﬁfét, 248 days (21-05-2015 to 23-01-2016) leave on
full pay and second 131 days (24-01-2016 to 02-06-2016) leave with out
pay. Since during pay calculation the annual increment falling on 01
December 2016 was not entitled to the official becausé the official was
reinstated 03-06-2016 and the official did not complete pay period of 06
months which is essential for entitlement of Annual Increment, hence for

~ the reason stated above)the Competent Authority did not allowed annual

increment for the year of 2016.

c. That no fundamental right of appellant is violated in this case.

d. That there is no case of extraordinary leave, the competént authority only
invoke the relief granted to Appellant i.e leave of due kind.

e. Para-fis not correct in view of explanation given in Para-b above.

f. Needs no comments, appellant is dealt in accordance with law.

Prayers:-

In light of aforesaid, appeal of the appellant is without légal justification

and not warranted in law and may please be dismissed at the earliest.

Dated:- 06-05-2023

Respondent

Administrative  Judge ATCs, Peshawar/
Presiding Officer Judge, ATC-II, Peshawar.
h-l:"a ‘f‘\"‘." o } “}""’ge“
Contts
 voshaWak:
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| Respondent.
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Affidavit

| 1, ' Dr. Muhammad Aamir Nazir, Judge Anti Terrorism Court-1I, Peshawar

do hereby confirm on oath that contents of written reply is correct to the best
of my knowledge and belief. It is further stated on oath that in this appeal the
answering respondent has neither been placed ex parte nor defense has been

struck off.




