> 08" May. 2023 L. Learned counsel tor the appellant present. Mr Fazal Shah
Mohamand, Additional . Advocate General for the respondents

present. |

2. Learned counsel for the appellant requested for adjournment
on the ground that he has not prepared the brief. Adjourned. To come

up for arguments on 11.07.2023 before D.B. P.P given to the parties.

[ A x
:‘@C&;Qg. e
g ‘gggnE aé . ]
F’eghaW&w - (FareelaNRaul) - (Kalim Arshad Khan)
‘ ' Member (E) * Chairman
_ "‘Ka/eém Ullah*
11.07.2023 . Learned counsel for the appellant present. Mr. Guizar

Mehmood, Deputy Director (Admin) alongwith Mr. Asif Masood
Ali Shah, Deputy District: Attorney for the respondents preseht.
Learned counsel for the appellant seeks adjournment on

the ground that he has not made preparation for arguments. -

S ' Adjourhed. To come up for arguments on 13.11.2023before the
‘ @@%\;}Q@ D.B. Parcha Peshi given to the parties.
Dy, :
%@p
. [}
(Rashi no) _ " (Salah-ud-Din)

-’;/Vaeerar Amin* Member (J) M‘ember (.])
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| 16" Dec. 2022 Junior to counsel ‘for the appellant present.  Mr.
Naseerud Din Shah, Assistant Advocate General alongwith
e Rasheed Hussain, Deputy Director for the respondents |
ﬂﬁ : |
@G% = \NQ“ present. Mrs. Rozina Rehman, learned Member (J) is on
e S -
e
v . leave, therefore, D.B is incomplete. The case is adjourned
¢ " £009.03.2023 for arguments before the D.B.
M i v‘ XA ‘, 'i
N b x - . (Faree aul)
L S i i s Member(E) S
3 ! o ,1
\/ SRR A AR e PRI AU T BRI
i ¢ '
NOB ‘ YL _/ni
09" March, 2023 Learned counsel for the appellant  present.
Mr. Muhammad Riaz Khan Paindakhel, Assistant Advocate -

General for the respondents present.

Learned counsel for the appellant seeks -adjournment
being not prepared for arguments today. Adjourned. To come

up for arguments on 08.05.2023 before the D.B. Parcha Peshi

&
3

given to the parties.

’.

(Salah-ud-Din)
Member (J)

(Kalim Arshad Khan)
Chairman



31.05.2022 Junior to counsel for appellant present.

Naseer Ud Din Shah learned Assistant Advocate

General for respondents preséht.

Former made a réquest for .adjournment as senior -
counsel for appellant is busy in august Supreme Court of
Pakistan. ‘Adjourned. To come up for arguments on-
o/ 02 /2022 before D.B. o

\

(Fareeha Paul) (Rozina Rehman)
Member(E) Member (J)

[6-8-300

‘CD'b(e.PYcPQJY DB et aveiloable M cal <
18 pourvad to 2 -11- 209y ' :, |

2nd Nov., 2022 Learned counsel for the appellant present.  Mr,

Naseerud Din Shah, Assistant  Advocate General for the

respondents present.

Learned counsel for the appellant seeks adjournment in
order to further prepare the brief. Last opportunity is granted.

To come up for arguments on 16.12.2022 betore the D.B.

R

(Fareeha Paul) . (Kalim Arshad Kh,an") e
Member (E) Chairman
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Y 21.06.2021.

~~ Appellant present tthUgh counsel. A o v'
Mr. Kabir Ullah Khattak learned Additional Advocate

~General for respondents present. -

Former made a requést for"adjournment'. Adjournéd. To -
come up for _afguments on.20.10.2021 before D.B.

(Rozina Rehman) |
Member(J)

Junior to learned counsel for the appellant present. Mr. "

Muhammad Adeel Butt, Additional Advocate General  for the
respondents present. | ‘

Former 'requests for adjournment as. learned senior

High Court. Request is accorded. Case to come up for argumenﬁs
on 21.02.2022 before D.B.

"(Salah-Ud-Din)
Member (Judicial)

Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned ro,

31.05.2022 for the same as before.

counsel for the appellant is buéy,before the Hon'ble Peshawar ‘

-t
SN



18.08.2020

©.20.10.2020

+

21.12.2020

o

"~ Due to summer vacations, the case is adjourned to

20.10.2020 for the same. :
. Re:adé g;

Junior to counsel’ for the appellant and Mr.
Muhammad Jan, DDA alongwith Muhammad Faizan,
Junior Clerk for the respondents present.

Tbg Bar is observing general strike today, therefore,

‘the matter. is adjourned to 21.12.2020 for hearing before

the D.B.

(Mian Muhammad) ChairmBn
Member

Junior to counsel for the appellant present. Addl: AG for

respondents present.

Due to pandemic of Covid-19, the case is adjourned to

22.03.2021 for the same.

22.03.2021

er
Junior to counsel for the appellant and Asif Masood, DDA

7’er the respondents present. .

Former requests for adjournment as learned senior
counsel for the appellant is suffering from Pandemic of
COVID, 19. Adjourned to 21.06.2021 for hearing before the
D.B.

p— W

{ Atig-ur-Rehman) Chairman
Member(E)



- o : "13.02.2020 - _Léafhed éounsel for the appei_larit‘and Mr. Riaz Khan

- -

Paindakheil learned Assistant Advocate General present.
Learned counsel for the appellant seeks adjournment.

AdjourngfTo come up for arguments on 13.03.2020

before D ‘ |

... Member

13.03.2020 None present on behalf of appel}anf. Mr. Zia Ullah
learned Deputy District Attorney present. Adjourn. To come

up for arguments on 15.05.2020 before D.B. Appellant be

put to notice for the date fixed. :
i Nas

Member S Member

15.05.2020 Due to public holidays on account of Covid-1 9, the case
is adjourned. To come up for the same on 18.08.2020 before
D.B. | | |



N 4

16.07.2019 Mr. Abdul Mateen, Special Attorney for appellant and

02.10.2019

10.12.2019

~ Asstt. AG alongwith Gulzar Mahmood AD for the

respondents present.

Parawise reply/comments/written statement on
behalf of respondents submitted which are placed on
record. The appeal is assigned to D.B for arguments on
02.10.2019. The appellant may submit rejoinder, if any,

within a fortnight. : \
{
Chairman\ .

Noor Muhammad Advocate present and submitted wakalat
nama in favor of the appellant. Mr. Usman Ghani learned District
Attorney for the respondents present. Learned counsel for the
appellant submitted rejoinder which is placed on file and seeks
adjournment being freshly engaged. Adjourn. To come up for

arguments on 10.12.2019 before D.B.
AL i =
ber - Member

Lawyers are on strike on the call of Khyber Pakhtunkhwa Bar

Council. Adjourn. To come up for further proceedings/arguments on

13.02.2020 before D.B.

<0 &

Member Member
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08.05.2019
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Appeilent Samar Naseem in person present. Preliminary
arguments heard. It was contended by the appellant that he was
initially appointed as Electncnan in Project of Fishery Department
vide order dated 18.04.1992, later on he was regularized vide
order dated 17.101992. If was further contended that he was
terminated by the department vide order dated 09.06.1996. It was
further contended that he was again fresh appointed as Electrician
in Fishery Department vide order dated 13.11.2000. It was further
contended that he submitted application to the respondent-

def)artment to count his earlier service period with effect from

»£=1§.O4.1992 to 30.06.1996 towards qualifying service for the

purpose of pensionary benefits and condomng the mtervenmg
period w1th effect from 01.07.1996 to 12 112000 “but his
application was rejected by the respondent-department and in this
respect passed an order dated 22.02.2019. It was further
contended there are judgment of superior - court that the
respondent-department was required to count the period of earlier

service and condone the period with effect from termination to

fresh appointment but the respoﬁdent-department has illegally .

passed the impugned order dated 22.02.2019 therefore, the said

order is illegal and liable to be set-aside.

The contention raised by the the appellant needs
consideration. The appeal is admitted for regular hearing subject
to all legal objections. The appellant is directed to deposit security

and process fee within 10 days, thereafter, notice be issued to the

i respondents for written reply/comments for 16.07.2019 before
‘S.B.

n

(Muhammad Amin Khan Kundi)
Member
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(Ahr;#a/d Hassan)

Member

-

Form- A
~ FORM OF ORDER SHEET
Court of '
“Case No. '370/2019
S.No. | Date of order Order or other proceedings-with signature of judge
" proceedings
1 2 3
1 15/03/2019~ -+ The appeal of Mr. Samar Naseem presented today by him may be
(o entered in the Institution Register and put up to the Worthy Chairman
‘*\ﬂﬁ% ‘ for proper order please. \
R Z%@@ '
S o A &.‘-_—.eu / JfB I ,9
: s,}?./ REGISTRAR ’
2. '1@’03’ {ef This case is entrusted to S. Bench for preliminary hearing to be
: put up there on OS/“(I 19.
\
' - CHAIRMAN
08.04.2019 Mr. Abdul Mateen present submitted Power of Attorney
on |pehalf of the appellant and seeks adjournment as he has not
prepared the case. Adjourned to 08.05.2019 for preliminary
hearing before S.B.
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34 Before the Khyber Pakhtunkhwa Servnce Tribunal, Peshawar.

Service Appeal No: 370 _ 2/ 2019

|
I

i
! p
|
|
1

Samar Naseem, Electrician o/o the Assistant Director F 1sher1es

Carp Hatchery & Training Centre, Sher Abad, Peshawar. |
|
i

...Appell:ant
Versus '

(1)  Secretary to the Government of Khyber Pakhtunkhwa, Agrlculture
Department, Civil Secretariat, Peshawar.

(2)  Director General, Fisheries Department, Khyber Pakhtunkhwa
Shami Road, Peshawar.

............................................. Respondents
Index :

S.No. | Description of Documents A;nnexure Page
1 | Appeal ‘ ~ ' i - 14
2 Addresses of the Parties - 5
3 Order of Appointment Dated 18/04/1992 | A 6

i
4 Order of regulariazation Dated 17/10/1992 , B 7
5 Order of Termination Dated 9/6/1996 . C 8
6 Appointment Order Dated 13/11/2000 ' D 9
|
7 | Application Dated 17/12/2018, for counting of |
previous service and condoning intervening period. ' E 10-11
8 Judgment given by the Senior Member Board of !
Revenue Dated 31/3/2010,in case of Muhammad Riaz I F 12-13
Kanungo. i
9 Impugned Order Dated 22/2/2019. PG 14
’ |
|
|

Complete and Correct.

Dated: 03/2019 | : ' Appellant
S . (in pérson)




(1)

@)

Sir,

(1)

2)

Before the Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Service Appeal No: /2019

Samar Naseem, Electrician o/o the Assistant Director Fisheﬁes,
Carp Hatchery & Training Centre, Sher Abad, Peshawar.

v....... Appellant
Versus -

Secretary to the Government of Khyber Pakhtunkhwa, Agriculture
Department, Civil Secretariat, Peshawar.

Director General, Fisheries Department, Khyber Pakhtunkhwa ,
Shami Road, Peshawar.

............................................. Respondents

Appeal under Section 4, of the Khyber Pakhtunkhwa, Service Tribunal Act
1974, against the Impugned Order of the Respondent No:1, dated:22-02-
2019, whereby the application of the Appellant for counting of his service
w.e.f. 18-04-1992 to 30-06-1996, has not been counted towards qualifying
service and the intervening period w.e.f. 01-07-1996 to 12-11-2000, has not
been condoned and treated as leave without pay to bridge the gap between

the previous and present service for the purpose of pension.

Payer In Appeal : Setting aside the Impugned Order dated: 22-02-2019, the
Respondents may be directed to count the previous service of Appellant
w.e.f. 18-04-1992 to 30-06-1996, towards qualifying service and condone
the intervening period w.e.f. 01-07-1996 to 12-11-2000, by treating the said
period as leave without pay to bridge the gap for the purpose of pension.

The Appellant respectfully submits as under

That Appellant joined a project of Fisheries Department as an Electricain
vide endorsement order of the Project Director of Fisheries, Khyber
Pakhtunkhwa Peshawar No: 348-51/C-75/DF, dated 18-04-1992. (Copy of
the Order annexed as A)

That the services of the Appellant were regularized vide Endorsement Order
No: 685-89/PMO/PD, dated 17-10-1992. (Copy of the Order annexed as B)
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(4)

(3)

©6)

()

(8)

©)

(A)

That the services of the Appellant were terminated vide Endorsement Order
No: 1244-45 dated 09-06-1996. (Copy of the Order annexed as C)

That the Appellant was appointed again in Fisheries Department as
Electrician vide Endorsement Order of the Director Fisheries (Respondent
No: 2) No: 4016-20/DF, dated: 13-11-2000, and posted at Carp Hatchery &
Training Centre Peshawar. The Appellant took over the charge of his post on
the same day. Since then till date the Appellant has been working in the
Fisheries Department (Copy of the Appointment Order annexed as D).

That the Appellant submitted an application on 17-12-2018, to the
Respondents for counting of his previous service rendered by him in the
Fisheries Department with effect from 18-04-1992 to 30-06-1996, towards
qualifying service and condoning the intervening period w.e.f. 01-07-1996
to 12-11-2000, and to treat the said period as leave without pay to bridge the
gap between the previous and present service for the purpose of pension.
(Copy of the application annexed as E)

That the above said application of the Appellant dated: 17-12-2018, was
supported by a judgment dated: 31-03-2010, given by the Court of Senior
Member Board of Revenue Khyber Pakhtunkhwa, in case of Muhammad
Riaz Kanungo of Upper Dir whereby not only the previous service of
Muhammad Riaz Kanungo was counted towards his qualifying service but
the intervening period of more than ten years was also condoned and treated
as extra ordinary leave without pay to bridge the gap between his previous
and present services. (Copy of the judgment annexed as F)

That the Respondent No: 1,wrote a letter on 08-01-2019, to the Respondent
No: 02, for his comments on the application of the Appellant dated: 17-12-
2018. As the Respondent No: 2, delayed the matter, therefore, the
Respondent No: 1, issued a reminder on 14-02-2019, to the Respondent No:
2, for submission of his comments on top priority basis.

That the Respondent No: 1, after having received the comments of the
Respondent No: 2, has rejected the application of the Appellant dated: 17-
12-2018, vide Impugned Order dated: 22-02-2019.( Copy annexed as G)

As the case of the Appellant has not been properly considered by the
Respondents without taking into consideration the documents on the basis of
which the Appellant had submitted his application, therefore, after unlawful
rejection of his application, he has no other option open to him but to file
this Appeal before the Honourable Tribunal for the redress of his grievance
on the following amongst the other grounds.

GROUNDS

That the Impugned Order dated: 22-02-2019, is unlawful, void, arbitrary,
discriminatory, illegal, malafide and as such without lawful authority.



(B)

(©

(D)

(E)

(F)

(G)

(H)

That the Impugned Order dated: 22-02-2019, has been passed in the
colourful exercise of power for collateral purposes without contemplated by
law and as such of no consequences what so ever being malafide out and
out.

That the previous service of the Appellant was also a regularized service as
evident from annexure B of Appeal. But the Respondents shut their eyes to
this fact. Moreover, the judgment of the Senior Member Board of Revenue,
provided by the Appellant to the Respondents in support of his application
dated: 17-12-2018, was also not given proper and due consideration by the
Respondents and the application was rejected unlawfully. It is further
submitted that the Director Fisheries Department was also Project Director
of the work. So it was not a private project but the project of Government
where the Appellant was employed by the Government and his service was
also regularized vide Order dated: 17-10-1992.

That in order to get condoned the intervening period of four year, the
Appellant provided the judgment of Muhammad Riaz Kanungo to the
Respondents for availing the benefit of that judgment but the Respondents
badly failed to decide the case properly.

That the Appellant has filed a case in the Peshawar High Court in which he
has challenged the Recruitment and Promotion Rules of the Department for
the post of Electric Supervisor. The case is under consideration of the Court.
So the Respondents, especially the office of the Respondent No: 2, are
already annoyed. The rejection of the application is a chain of their
annoyance. :

That it is clearly evident from the perusal of the Impugned Order dated: 22-
02-2019, that Respondent No: 1, has not decided the case from proper angle
of justice rather he has followed the view point of the Respondent No: 2. So
this decision is not a legal and valid decision. It is nullity in eye of law. The
Respondent No: 1, could seek the advice of the Finance Department or Law
Department to decide the case properly but without considering all the
necessary aspects of the case he has rejected the case on the basis of the
comments of the lower office (Respondent No: 2). Therefore, the application
of the Appellant has unlawfully been rejected.

That the cases of Appellant and that of Muhammad Riaz Kanungo are
completely identical, one and the same. That is why the Appellant submitted
the application on 17-12-2018, for availing the benefit of counting of his
previous service and condoning of intervening period on the analogy of
Muhammad Riaz’s case. But all the facts and figures were totally ignored by
the Respondents.

That the Impugned Order dated: 22-02-2019, represents malafide intentions
on the part of the Respondents who are not ready to grant the Appellant his
due benefits.



Rt

o

()

That the Appellant shall also rely on the additional grounds after filing the
written statement by the Respondents.

That under the circumstances as mentioned above the Impugned Order
dated: 22-02-2019, is liable to be set aside. -

It is humbly prayed that setting aside the Impugned Order dated:22-02-2019,
the Respondents may kindly be ordered to count the previous service of the
Appellant w.e.f. 18-04-1992 to 30-06-1996 towards qualifying service of the
Appellant and condone the intervening period w.e.f. 01-07-1996 to 12-11-
2000 and treat the said period as leave without pay to bridge the gab
between the previous and present service for the purpose of pension. And
this Appeal may please be accepted in favour of the Appellant and against
the Respondents with cost.

DATED:___ /03/2019 ﬂ /ﬁ

Appellant
(in person)



Before the Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Service Appeal No: 12019

Addresses of the Parties

Samar Naseem, Electrician o/o the Assistant Director Fishéfies,
Carp Hatchery & Training Centre, Sher Abad, Peshawar. .

....Appellant
Versus

(1)  Secretary to the Government of Khyber Pakhtunkhwa, Agrlculture
Department, Civil Secretariat, Peshawar.

(2) Director General, Fisheries Department, Khyber Pakhtunkhwa ,
Shami Road, Peshawar.

............................................. Respondents

Dated:  /03/2019 @

Appellant
(in person)
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OFFICE ORDER.

“Since the period of "2nd Aquaculture;Develppmenﬁ‘7{4{::"

Project in NWFP" stands expired On.30 6.96, therefore the. : b :
service of Mrosamar Raseem, Electrickion I

s/0 Fida Muhemmad is hereby terminated with _; n
effe€ét from 50 5,1996 (AN), This is with reference to the ...%-..
netice Ho. 979 dated__jé[j__/1996 already served upon him. o

In the 1ight of the Govt of NWFP, Finance Department

o]
o®
ct
cr
It
t<

“No.,‘.X/KC/10—37/96/FD, date% 30, 5 96, the date mentloned
" in the notlce may be read as 30 6.9@[1nstead of Bﬂ 5.96,

5d/-
(DRMMUHAMMAD HAYAT)
PROJECT DIRECTOR/DIRECTOQ OorF
: FISHERIES ,NWFP. PESHAV/AR .
.?Nc / ”95 9 ‘Dated Peshavar, the } 6/
' Copy forwarded for information. and n/a toi=- -
1, 7. - The Accountant Geheral,NWWP Peshawar. -
- 2. o Offnc1al concerred. .
S ‘@fAv ;2(2%1**<L%géég
5 - _ PROJECT DIRECTOR/ :
. Lo ~ DIRE@TOR OF .FISHER S
’ ' NNF PESFAWAR. :
. VA
| 3
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Through: Proper Channel

SUBJECT

Sir,

/2

1. The Secretary to Govt: of Khyber Pakhtunkhwa,
Agriculture Department, Peshawar.

2. The Director General,

Fisheries Department, Khyber Pakhtunkhwa,
Peshawar.

APPLICATION FOR COUNTING OF SERVICE W.E.F.

18-04-1992 TO 30-06-1996 TOWARDS QUALIFYING

SERVICE _AND CONDONING THE INTERVENING

PERIOD W.E.F. 01-07-1996 TO 12-11-2000 AND TO

TREAT THE SAID PERIOD AS LEAVE WITHOUT PAY

FOR THE PURPOSE OF PENSION.

The Applicant respectfully submits as under:-

1.

That the applicant joined a Project of Fisheries
Department vide endorsement order of the Project
Director of Fisheries, Khyber Pakhtunkhwa, Peshawar
No 348-51/C-75/DF, dated 18-04-1992, as an Electrician
(Copy of the order annexed as “A”).

That the services of the applicant were regularized in the
said Project vide endorsement No 685-89/PMO/PD,
dated 17-10-1992 (Copy of the order annexed as “B”).
That the services of the applicant were terminated vide
endorsement order No 1244-45, dated 09-06-1996 (Copy
of the order annexed as “C”).

That the applicant was regularly appointed in Fisheries
Department as Electrician vide order of the Director
Fisheries endorsement No  4016-20/DF, dated
13-11-2000 and the applicant assumed the charges of his
post on the same day. Since then till date the applicant
has been working in the Fisheries Department (Copy of
the order annexed as “D”).

That the applicant requires that his service of more than
four year rendered by him in the Project of the Fisheries
Department w.e.f. 18-04-1992 to 30-06-1996 be counted
towards qualifying service and condonation of
intervening period from 01-07-1996 to 12-11-2000 and
treatment of the said period as leave without pay be made
for the purpose of pension. »

That the applicant for the above said purpose shall rely of
the following grounds. '

GROUNDS

A)

That a similar case of one Muhammad Riaz Kanungo was
decided by the Service Tribunal and then his intervening
period as well as his previous service was also counted
towards his qualifying service for the purpose of pension vide
Judgment of the Senior Member Board of Revenue KPK
dated 31-03-2010. (Copy of the Judgment annexed as “D-17).



B)

D)

E)

7/

e

That the Project on which the applicant worked for
four years was the Project of Fisheries Department
and the Director Fisheries had also been workmg as
the Project Director. Moreover, the services of the
applicant was also regularized in the Project V1de
order dated 17-10-1992.

That the applicant was regularly appomted as
Electrician in the same Fisheries Department in 2000.
Therefore, counting of his service rendered by him in
the Project towards quallfymg service is the demand

- of justice.

That the condonatlon of intervening period as
mentioned in the subject of this application will
effectively solve the problem of the applicant. |

That the judgment of the Senior Member Board of
Revenue given in case of Muhammad Riaz Kanungo,
dated 31-03-2010, is a precedent on the basis of which
your goodselves can accord sanction for counting of -
preVious service of the applicant towards qualifying
service of the applicant and can also condone the
intervening period for éonversation the same into
leave without pay for the purpose of pension so that

the applicant could be properly compensated.

It is humbly prayed that the prayer of the applicant may

kindly be accepted as prayed for.

Yours Obediently,

SAMAR NASEEM)

Electrician '
Office of the Assistant Director
Fisheries, -
- Carp Hatchery and Training
Centre Sherabad
Peshawar,

Dated 17/12/2018
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GOVERNMENT OF KHYBER PAKHTUNKHWA /- 4
AGRICULTURE, LIVESTOCK & COOPERATIVES

'DEPARTMEN

- No. SO(LFC)AD-DF-3(2)/2018 /Vol1l |
Dated Peshawar the 22rd February, 2019

Mr. Samar Naseem, :

Electrician, O/Q Assistant Director,
‘Fisheries Carp Hatchery and Training Centre,
Sherabad, Peshawar. -
Kx . » .
Subject: APPLICATION FOR COUNTING OF SERVICE W.E.F_18.04.1992 TO
.~ 30.06.1996 TOWARDS QUALIFYING SERVICE AND CONDONING THE
INTERVENING PERIOD W.E.F 01.07.1996 TO 12.11.2000 AND TO

- TREAT THE SAID PERIOD AS LEAVE WITHOUT PAY FOR THE
PURPOSE OF PENSION. P :

L4 "
Y ,

Kindly refer to your applicatién-datéd 17.12.2018 on the subject
cited above and to say that the case was, referred 'to Director General (Fisheries)

" for views/ comments in the matter.-
cak
As per his remarks the gap of more than 4-years between your
termination from Project service in 1996-and fresh recruitment as electrician on
regular basis in 2000 cannot be treated 'afg,:“lg:ea'{_fe without pay because you were

o . NI
not an employee of the Department during that time.

Furthermore, the office order df .'yduf appointment in the Prciject was
_'pLirer temporary with one of the clear conditions that the Project "service. shall

not confer any right of absorption or regulafi‘ization of services.

~ Hence in view of the above your application cannot be considered

please. o o - RN // ﬂ
o . “ S P M”’?wl»lﬁ'

T SECTION OFFICER (LFC)

C.C

1. Director General, Fisheries; Khyber akhtunkhwa, Peshawar W/r to his
letter No0.7905/Director Gener Fisheries, Khyber Pakhtunkhwa,
Peshawar /Estt. Dated 13.02.201 '

2. PS to Secretary Agriculture,
Department Khyber Pakhtunkhw

e war.

o ] .

3. P.A to Dy. Secretary (Admn), Agriculture, Livestock Fisheries and
Cooperative Department Khyber Pakhtu-nkhwa Peshawar.

i
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Secretary to the Government of Khyber Pakhtunkhwa Agriculture

Department and other

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

Service Appeal No 372

Samar Naseem
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SPECIAL POWER OF ATTORNEY

Quaid Abad Colony No 2, Kakshal, Peshawar City, to plead this case on my

upon Mr. Abdul Matin S/O Abur Rauf, resident of House No 27 Street No 3,
behalf and assist t_he Honourable Tribunal to decide the case on merit,

I, Samar Naseem (Appellant) do hereby confer special power of attorney

(=5}
—(
[—4
o
]
<
ol
S
)
=

Dated

1391466-7

17301







SERVICE APPEAL NO. 370[2019

9;’ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Mr Samar Naseem, Electrician o/ Assistant VERSUS "~ Govemment oijhyber -
Director Fisheries; Carp Hatchery & Training o Pakhtunkhwa & Others.
Centre, Sher Abad Peshawar. : .

SINo. | Documents. R o Annexure. | Page.
1- | Cormments. 1-4 |
2- | Affidavit 5
3- | Authority letter. 6 -
5. Appeal No. 4222/2018 fitled “Samar Naseem verses Government of | g 714

Kiyber Pakhtunkhwa & Other’.
6~ | Comments of the Respondénts on W.P No. 42222018 titled “Samar I | 12-16
Naseem verses Government of Khyber Pakhtunkhwa & Other” :
Dated ___ 10712019 - ~ RESPONDENTNO.2.
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Mr. Samar Naseem, Electrician ofo Assistant

BEE ot R

BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL, PESHAWAR.

SERVICE APPEAL NO.370/2019.

Government of Khyber

Director Fisherigs, Carp Hatchery & Training VERSUS Pakhiunkhwa & Others.

Centre, Sher Abad Peshawar.

Para wise reply/comments/written statement to the titled appeal, for & on behalf of
respondents along with preliminary objections regarding maintainability.

Respectfully Sheweth,

Preliminary Objections: -

vii)

Vil

That the appeliant has deliberately suppressed certain facts and bent upon to camouflage his wrong
deeds under the shelter of instant episodein order to pave his way of illegal desires hence required

+ to'be discouraged.

That due to concealment of material facts and misstatement, the appeal is 1iab]e to be dismissed.

The appeltant has got no locus standi to file the instant appeal.

That the appellant is estopped by his own conduct to bring the appeal in his own hands.

That the appellant has got no cause of action. |

That the appellant has not come to the Hon'able court with clean hands.; )

That the éppellant has annexed an irrelevant document/judgment dated.13-03-2010 of the Senior
‘Member, Board of Revenue Khyber Pakhtunkhwa for the reasons to be illegally benefited vide

annexure-F of the instant serviée appeal. |

That the appeal is badly time barred.

REPLY ON FACTS.

A)

Correct to the exterit that the appellant was appointéd as "Electrician” in BPS-03 by the Project
Director Fisheries, Khyber Pakhtunkhwa, Peshawar in the office of Project Manager,
2nd Aquaculture Development Project” vide office order dated.18-04-2018 but with cértain conditions
of the Project. The Hon'able court is referred to the condition No.2 of the appointment order of the
appellant, which is reproduced here for perusal as On the expiry/completion of the .project |
SADP (2nd Aquaculture Development Project), his service will stand terminated and shall not
- conifer on him any right of absorption elsewhere or regularization of his service”, therefore no
contribution towards the pension benefits was collected from the said projecf.

‘Correct to the extent that service of the appellant was regularized for the project period, that too,

with s;u.bject to the conditions as mentioned above in para-01 above.

Correct, as per terms & conditions of the appointnﬁent of the appellant, on the expiry of the said
project, the service of the appellant was terminated with effect from 30-06-1996 vide office order
dated.03-06-1996. | '

* Contd; P/2
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incorrect. The Fisheries Department Khyber Pakhtunkhwa had made publrcatron in various news
papers for filing up of various positions on SNE side including the post “Electrician” & on the
recommendatlons of the Departmental Selection Committee, the appeliant was fresh recruited of
Electncnan BPS-03 on SNE side with two year probation period vide office order dated.13-11-2000.

The appellant is trying to conceal real picture to get his own motive. As explained above in para-01

that the appellant was appointed as "Electrician” in BPS-03 by the Project Director Fisheries, Khyber

Pakhtunkhwa Peshawar in the office of Project Manager, 2n¢ Aquaculture Development Project’ vide
office order dated.18-04-1992 but with certam conditions of the Project. Here the Hon'able court
is referred to the condition No.2 of the apporntment order of the appellant, which is reproduced
again for perusal as ‘On the expiry/completion of the project SADP (27 Aquaculture
Development Project), his service will stand terminated and shall not confer on him any _right .
of absorption elsewhere or regularization of his service” therefore no contribution toward the

pension benefits was collected from the said project.

It was also further explained in para-04 above that The Fisheries Department, Khyber Pakhtunkhwa
was made publication in various news papers for filing up of various positions on SNE side
including the post ‘Electrician” & on the recommendations of the Departmiental Selection

Committee, the appellant was fresh recruited as Electrician BPS-03 on SNE side with two year -

~'probation period vide office order dated. 13-11 2000.

Keeping in view of the said position, the service period in a project whrch 'was wrnd up on
30-06-1996 has not any relevancy with his fresh recruitment on 13-11-2000, because both the
positions have separate terms & conditions, therefore neither his service during project period is

countable nor the gap of four (4) years & four (4) months can be condoned.

Incorrect, the appellant has annexed an irrelevant decision of the SMBR, Khyber Pakhtunkhwa with

the application for ulterior motive and mala-fide intentions to get sympathy of this Hon'able court.
The whole story of the deeision was “that a patwari with his other colleagues were appointed in
revenue departmerrt and terminated due to abolition of settlement operation. Subsequently
his other colleagues were adjusted & their previous service was also counted for the pension
purpose, therefore as per decision of the Khyber Pakhtunkhwa, Service Tribunal, Peshawar,
the said patwari was also adjusted and his earlier service already rendered was considered
to be counted for pay & pensionery benefits & the period of break was condoned.”

In the instant matter that the appellant was appointed in a project til its completion/ wind up on
30-06-1996 as well explained in para-01 above, subsequently that he ‘was fresh recruited on the
recommendation of selection committee on SNE side in the year, 2000, then how it was possible to

count the service period in the project toward qualifying service for the purpose of pension and

~ Contd; P13



/)

9)

condone the gap after termination from project service iﬁ 1996 & fresh recruitment of the appeliant
on regular basis in 2000 on SNE side," thétefore his. application was regretted by the Competent
Authority. - ' A o o f ,
Itis pertineht to mention here that a post of Electrical Supervisor BPS-11 has been created in
Fisheries Department, for which service rules has also been approved by the relevant forum.
The appellant desired to jump over the shoulders of his seniors to spoil their future carrier &

to promote him as Electrical Supervisor BPS-11. For this illegal desire, the appellant has then

challenged the minimum qualification criteria for the said post before the Hon'able Peshawar

High Court Peshawar vide Appeal No.4222/2018 titled “Samar Naseem verses Government of
Khyber Pakhtunkhwa & Other” (Anne){ure-A page 07 to 11) & when the appellant knew the
comment of respondents (Annexure B page 12 to 60) & affirmed that he will not be successed in his
illegal aim of out of turn promotion from Peshawar High Court: Peshawar, then the appeliant
consider to lodge the instant service appeal to reach to the post of Electrical Supervisor through this

Hon'able couit which is requested to be discouraged in the larger interest of justice. |

Needs no comments.

In correct. The factual position has been well explained in para-6 above.

In correct. The appellant has tried to conceal real facts from this Hon'ébie Court, just to kill the 4
precious time of the court of law. Actually the application of the appellant was disposed of & réjected
on merit in light of factual position, because it was not possiblé to count the service period in the
project toward qualifying service for the purpose of bension & condone the gap after termination
from project service in 1996 & fresh recruited on regular basis in 2000 on SNE side as already been

‘ expléined in detailed above in para-05 & 06

GROUNDS.

A

Incorrect. As explained above in para-09, that the application of appellant-was disposed of &
rejected on merit in light of factual position. However, the repeated statement of appellant clearly

~ denotes his malafide intentions just to get his aim.

No need to explain further, as explained above in para-‘9" & *A" as well.

In correct. The appellant was regularized ;up to the completion/wind up of ‘the project period on the
terms & conditions as laid down for the employees in the project & if he presumed him as
regular employee in a project, then the appellant was supposed to make representation/appeal in
light of Khyber Pakhtunkhwa,'Appeal Rule, 1989, when he was terminated on the expiry of the
project period on 30-06-1996. Similarly comment on the decision of Senior Member Board of"
Revenue, Khyber Pakhtunkhwa has been well explained in para-06 above. |

Contd; P/4
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D. Incorrect, comment on the decrsron of Senlor Member Board of Revenue, Khyber Pakhtunkhwa
has already been well explained in para-06 above Moreover it is further added that the application
of the appellant was disposed of & rejected on merit in light of factual position, because it was not
possible to count the service period-in the oroject toward qualifying service for the purpose of
pension & condone the gap after termination from project service ih 1996 & fresh recruited on
regular basis in 2000 on SNE side as already been explained in detailed above in para-05 & 06.
Inspite of the knowing the factual position, the appellant has tried to conceal real facts from this
Hon'able Court, deliberately waste the precious time of the court of Ia\nr to get his illegal desires.

E. . The factual regarding the creation of post of Electrical Supervisor BPS-11 has been created in
~ Fisheries Department, for which service rules has also been approved by the relevant forum as
explained above in pare-06. The appellant has challenged the minimum qualification criteria for

the said post before the Hon'able Peshawar High Court Peshawar just to jump over the shoulders

of his seniors to spoil their future carrier & to promote him as Electrical Supervisor BPS-11 vide

Appeal No.4222/2018 titled “Samar Naseem verses Government of Khyber Pakhtunkhwa & Other”

& when the appellant realized that he will never get his goal from the said appeal as a result of
submitting the factual poéition in the comment of respondents, then the appellant consider to lodge

the instant service appeal to reach to the post of Electrical Supervisor through this Hon'able court

which is requested to be discouraged in the larger interest of justice.

F. Repeatedly the appellant is challenging the competency of the Competent Authority how to
process a case & to whom may send, beside the facts the his application was disposed of as
explained above in para-“06", "09", 'D” & "E".

G. No need to be commented further for repetition of the episode by the appellant in the appeal as
already been well explained above in para-06.

\H. No need to be commented further for repetition of the episode by the appellant in the appeal as
already been well explained above in para-‘06", "09", ‘D" & "E". The appellant has desired to be
benefited illegally.

- No comments

J. No need to be commented further for repetition of the eprsode by the appellant in the as already
* been well explarned above in para-“06”, "09", "D" & “E”. The mandate of the appellant is to be

X

benefited illegally in every situation which is requested to be discouraged.

Keeping in view of the preliminary objections and facts of the case, this Hon'able Court is
prayed to kindly dismiss the titled service appeal with exemplary heavy costs throughout in the best interest

of Justice to avoid unnecessary filing of such like illegal presentations not only waste the precious time of

”

the court of law but also open ways for others to demand their illegal desires.

»,

_ /
‘SECRETARY TO : DIRECTOR GENERA. FISHERIES, o
GOVERNMENT OF KHYBER PAKHTUNKHWA KHYBER PAKATUNKHWA
AGRICULTURE, LIVESTOCK & _ PESHAWAR
COOPERATIVE DEPARTMENT. ~ : (Respondent No.2)

Respondent No.1



0 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

»

SERVICE APPEAL NO 370/2019

Mr. Samar Naseem, EIeCtrlcrah ofo Assistant Govenment of Khvber
Director Fisheries, Carp Hatchery & Training VERSUS P k\;lt nkl? na 3 Otgers
Centre, SherAbad Peshawar: axnhtunkhw I

AFFIDAVIT'.

I Mr. Gulzar Mahmood, Assistant Director Flshenes (L&S) (BPS-17), Directorate General Fisheries,
Khyber Pakhtunkhwa, do hereby solemnly affirm and declare that the contents of the” accompanying- para wise

comments submitted by the Respondents are true to'the best of my knowledge & belief & that nothing has been
concealed from this Hon'able Court.

Luirdh-

GULZAR/MAHMOOD)
NIC NO. 17301-1383259-9
CELL NO.0313-9111615

0333-9111615.
Deponent

RSN



AUTHORITY LETTER.

Mr. Gulzar Mahmood, Assistant Director Fisheries, (L&S) BPS-17, Directorate General
Fisheries, 2-Shami Road Peshawar Cantt; is hereby authorized to submit affidavit & attend Khyber Pakhtunkhwa,
Peshawar in a service appear No.370-P/2019 titied “Samar Naseem versus Government of khyber Pakhtunkhwa &

.Others on beha

GOVERNMENTOF KHYBER PAKHTUNKHWA
J AGRICULTURE, LIVESTOCK &
COOPERATIVE DEPARTMENT.
Respondent No.1

jepts on each & every date of hearing till the decision of the case.

77

DIRECTOR GEN FISHERIES,
KHYBER PAKHTUNKHWA
- PESHAWAR
{Respondent No.2)



REFORE THE PESHAWAR HIGH COURT, PESHAV AR
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| | R ' COWRIT PE TETION MO. éL;V// /,)(m:‘
. Samar 1‘£c1500:‘n 5/0 Fida | \/lul‘wamn‘}ad Flactrician (BPS-01),
‘ Peshawar Cdlp Hat fhmy Sher /\Odd P(,Slﬂwar ‘

l B R TETEES RS PETIVIONER

VERSUS

i~ The Covoz nmnnL oi" Khyber Pakhtunkhwa throug h Llncl Secretary,
" Civil Secretariat, Peshawar. _ N

2-  The Secretary  Establisnment, Civil  Secretariat, K'nyb,-

~ Pakhtunkhwa, Peshawar. ‘ S
3-  The Secremly Finance Department, Civil Secretariat, Vhytim'

‘ Pakhtunkhwa, Peshawar.

o G- - “no Secretary, Agriculture, Live Stock & Coonomhvm Dovelopme t i
S ~ Khyber ‘Pakhtunkhwa, Peshawar. |
s- The Director General rsrhm(_s DchJleCﬂ 1< hy\m Pakhtunldivg
o c5hami Road, Peshawar. |
|- - 5. The Assistant Director, CF &7C, Peshawar :
| | s eerereeens e e armeee e WESPONDENTS

l

VIRIT. PETITION UNDER _ARTICLE 109 or TH

.
CONSTITUTION OF ISLAMIC REPULL TC OF BAKISTRR
| 1973 A5 AMENDED UP TO DATE
CR/BHEWETH: O ‘ RS
O FACTS: | _ | e
1o That, pc*UUonm is the bonahdo & Law abiding wbmn' lof

Pakistan and hailing from & respect table . Family OF mw.'}.-\'.:tﬂ
peshawar. Copy of the CNIC s .attachad as ,[.:r -T!re

- ~That petitioner 1s the, employee of Resp ondeint no. 5
' ‘working as clectrician quite efficiently wkn e hearfedy )
upto the entire satisfaction of his hsgh ups since. from the
: .
l

: date of his appol intment i.e. dated ! J()’\ﬂ v
P???B“é?go%oocj};z.c;smgOfrce" 3- | That petitioner 15 a highly qualified person having | "Bad!ﬂ sl
_”“Wba'Pathtunkm:Jffmgm | l Dengree in Arts from University of Peshawsr along w ith this
‘ " the petitioner -has also acquired DI !mu in o Infor mrvlwm |
Technology  from Board of Technical - Sducation [mvhu.
Pakhtunkhwa and other training umhr 11r‘~ from ciffprent
governmental and non-governmerital organizalions o i"lc:‘.
. country pertaining Lo nis  job  description. Copyl of

Educational Testimonials & certificates  are altached a5
ANNEXUTC . oeieeveeen ST TP PP PE SRR AL ‘ . -
|
i
|



} e
| (¢

G- That .respondent No.5" gev oM’ the " Districts of i

concerned -Departn-, . ror furnishing information regarding
the -Class-1v employees  who have passed . Matri¢
Examination and as such 3 lentative seniority list of Malrid
Passed Class-1v were prepared in which the petitioner stoor
at Serial No. 5 of he list. Copy of Seniority List is attachet
A5 @NNEXUME i ........... il

- 5- ~ That, during the resporident no. 6 submitted proposed fules
- for the post of Electric Supervisor (BPS-11) before they
respondent ‘no. 5 fer necessary action, wherein the for
recruitment for the post of Electric Supervisor has '”l.'
mintioned as by promation with the followirig aualilication: |

4

FA/FSE: at least 2 Division with 3 certificale i, Eleciriil
\ Supervisor course of one year from Government Folytechnii
| Institute ‘of Government College of Technology, issued bi

the Board of Technical Fducation” S ‘

Copy of the letter along with proposed rules is attached as
annexure .... ' -

6- That, astonishingly vide impugned notification dated 22-05-
' 2018 the respondents deleted the eligibifity criteria for they
- post of Electric Supervisor (BPS-11) and as such the method!
of recruitment for the said post has been mentione
purely seniority-cum-fitness from amongst: i:!“u:--;' eleg
having five years experience. Copy of the
notification  dated 22-05-2018 is attachiod

l.. L
B D - |

| That, petitioner feeling aggrieved from the notifi |
22705-2018 filed Departmental Appeal which  was proper |
forwarded to the appellate authority i.e. respondent no. §

but no rt—:pi_y has been received so for. Copy of Deportmental

Appeal & forwarding letter is attached  as  annsxure |
SRR B e FOG,

8- That petitioner having o other-adequate rernedy but o file

the instant. writ petition on the following grounds Smongst
the others. : : ' ‘

CGROUNDS:

7 A= That ‘the impugined notification/service Rules issued vice
Drawing & Disbursing Officer '

PRABBS, Ofo Director Fisherigs, dated 22-05-2018 for the post of Eleciric Superviscr is Gifira
: Wh‘?‘Pa"f"“n“hWaPeShaW% Vires against the facts, Law, norms of naliral fustice ans
materials on the record hence not tenable and lislbie o be
rhodified/amended. ‘

wpd222 2018 Samar Nasenm va (vt 28 mnrm 15
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Drawmg & Disbursing Offi icer
PR4885, Olo Director Flsheries.
Khyber Pamtankbv '3 Peshawar,

J'f

- enshrined in the Constitution of Pakistan 1973.

" That, the petitioners has been discriminated

iy the services of the Federation™ That in i

. 1 G89.

o ‘ -
That the petitioner seeks permission Lo

That thitionbr have n

19/3 I
- j‘

. . .

That the treatment meled out | 0. the chL:on ars 15 3 cle a:’.
violation of the Fundamental Rights of the petitioners L

by e

respondents on the subject noted above and 2s zuc

respondents violated the Principle of Natural Justico.
o - ,

That not  inserting the bligibiiity criteria for the post of

Electric Supervisor. (BPS-11) the respondents violated ,U“.-(:Z.
exes{mg rules and requla ions Lhc—*re under. ‘

i
That, the impugned service Rules/noti ’iral‘.icn". dated 22-05-
/018 b\/ the respondents is' against Arlicle 37 of thel
wn;mutum of the Islamtc Republm of Pakistan 1973, 1

That according ‘L‘o Article-38 (e) of the Lonwhvtlrm \;F|
Pakistan 1973 "state is bound to reduce disparity in I/u:'{
mcome and earnings of individuals including ;_ru._.c_m..-i

ol N 3 o :
Lll' (i '.A||!-‘.

mentioned Article the petitioner s entitle to he D.ol»,(,u(g
against. the post Electric Supe visor having the requisite
qualification as menmned in the proposed rules.

That, the-post of Electric Supervisor (BPS-11) is of technical
In nature and for the same the eligibility is must |
respondents v:do impugned notification datecd 22-0 1o-2018
deleted the said ¢ !glbllit\/ by declaring Lhe technica [post of .

au O
Flccmc Supervisor (BPS-11) as.a general post. S
—_ It V. . IS L . l.“ ‘ ) . =.
That ncat: mcer-tmq th@ eligibility criteria for the post of
Clectric Supervisor (BPS-11) in the impugned  scivice |

R ltlm/nouurann . da ad  22-05-2018  the  responrde
violated Section-9 of the Civil Servant Act, 1973 iead
Ruie-7 of the Appomlmun Promotion & Trans's

advance orier
grounds and proofs at the time of hearing. ‘




P T

¢ T ; ;
Itis Lh(idore mo*‘ humbly p.ay@d that on acceptance. Ifsf
___thuq writ petition the nnpugned service rules/notification dat i ’:’
05-2018 for the post of Flectric supervisor (BIPS-1.1) may kindly be
dorlurcd as Ultra, Vnes, |l:egal unconstitutional and ine r‘i—"(;}(‘jij‘\;f(—‘-

upon the rights of the petitioner. That the msm,nc'mu 5 may kmu"f
be directed o IﬂClUd\,/l’hul the eligibility criteria for the gfr.L n.f‘
: . Electric  Supervisor  (BPS-11) in  the impug ed | Se rvige

!«ulos/no tification dated 22- OJ 2018 and as such r‘lfq ble e SHOIE: be.

fulfitling the eligibility criteria be considered for plonmllo” Lo tf e
- post of Electric Supuwsm (BPS H) from a mr)rqul thé cadre of
. Elccmc ian. Any other remody which this august Court ou“mj, o
-~ that may also be avnrded in favor of the ch:Lanm ;

INTERIMIQELUﬁﬁ - S N
By way of Interim Relief, the respondents may kindiy Eb.fe.
rastrained from promolion against the post of Electiic Supervizor -
(BP5-11) tll the disposal of the instant writ petition.

pated: 09-08-2018 - - . | e

CPETITIONER — - -

SAMAR NASERM

n

Through //4 .
: NOOR MOl “lMMAI) KH/\T'U\V

w7 ) ‘ MUHAMMADTMA/H Dwf
Bigwing & Disbursing Offcer . ' Advocale, High Court,

|

|

. ]

" PR4883, Olo Directot Fisheries, . o - Peshawar - [
Khyber Parhtunkinva Pashawar ) . _ . .

'VrRTHCM [ON

it istverified that no other earlier vmt poutlon was file ‘} DElwEenN
the parties. ' :

,}1"\1/ .
;(/\\. .
‘ o A _ DEPONENT
LIST OF BOOKS: ‘ o ' L

*

: o 1. Consh‘utlon of Pakistan. ‘
T 2. f wy oihe: Cagc law as per need. : R
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BEFORE THE PESHAWAR HIGH COQURT, PESHA w,\;i
' : :

1

|

WRIT PETITION NO. S /2018
SAMAR NASEEM ~ VS~ GOVT. OF KP & OTHERS
~ AFFIDAVIT '

I, Samar Nascem s/o Fida Muhammad (»L:ulo I/O House NC

1000, Mohalia"h Kochi Khan androon SardChah' Gate Dabgari Pw-nnw( :

Pashawar (pquonm) do hereby solemnly affirm that the contents of _

this wnL poUUon are true and correct to the best of my l\nuwlmigc L.ml

belief and nothing has, been concealed ﬁom this Honolablu Court. i
v

~ SAMAR NASEEM "_ :
'5/0 FIDA MUHAMMAD (LATE)

. _ . . b
‘ S
S S

CNIC NO. 17301-9291.4G6-7 |

Y I oo
"'“‘_jlﬂ“{[‘”_) BY: o lrf,.uhculh.u e v e
HOOR MOE ilA‘\fIMi\D KHATerf“‘ rimation el 25 e

' f\ "‘JOCC\IC . Viday of.. ,/) M
l 5H COURT, PESI /\\NA \SIO/EM/J/ /)///’//x//

‘\"EO LA THRR RN ERS Y4

Who is p& L e

- 4 _ » |
Pﬂ?&mno & Dlsbursmg Officer - ; 5,
KR488 Qlo Director Fisherles, - . . A - : .
hybel' Pa"hiar‘,(nm-, Peshawa' C E . -

i

| |

Tl v s L
1& f‘,‘ff«‘. - .z,ﬁ'_.’!/z;,-'."'--‘/‘::-’: T
3

o o | | N 5"‘:‘-‘ '-‘,' ey \'.‘ ;‘l I




BEFORE THE PESHAWAR HIGH COURT PESHAWAR.

~‘ WRIT PETITION NO.4222-P/2018,

Mr. Sémar Naseem S/O Fida Muhammad, - G . At f Khvber
- Resident of H#1000 Mohallah Kachi Androon -~ VERSUS  * o oreiiiet €
Sardchah Dabgari Khan Peshawar:. - sxnanihwa o

Para wise replylcommentslwrttten statement to the tltled writ petition, for & on behalf of
- respondent No.1 to 6 along W|th prehmmary objectlons regarding’ mamtalnablhty

A Respectfully Sheweth,

~ Preliminary Objections: -

i) That the Petitioner has deliberately suppressed certain facts and bent upon to oamouﬂage his* -

wrong deed under the shelter of instant episode in “order to pave his way of illegal desires by

spoiling the carrier of his senior/junior colleagues of the same post & grade hence required to be.

discouraged.

i) That this Hon able court has no jurlsdlctlon/ adjudicates the mstant petition.

‘i) That the Wnt petition is liable to be dismzs<ed in limit related to service Tnbunai

iv) That due to concea!ment of material facts and mlsstatement the petmon is liabie {0 be dlsm|ssed
V) . The Petitioner has got no locus stand1 to file the instant writ petition.

vi)  Thatthe petitioner is stopped by his own Goneiict to bring the writ petition in his own hands.

viiy  Thatthe Petmoner has got no cause of action.

Vi) That the Petitioner has-not come to the Hon'able court W|th clean hands

ix)  That the Petitioner has no right to press the Government t 0 amend/change the Service Rules for
- the interest of hnm

REPLY ON FACTS.

1) No comments.

2)  Mocomments.
- 3) Incorrect. The basic required qualification for the post of Electrician isiwas “At least 20 division
- 8S8C from a recognized board with One year Electrician Certificate from a fecognized
Technical Training Board and hawng prar»:rency in the trade” & the petitioner along wnh
other employees of the Fisheries Depariment were recruated/appomted on the same prescnbed

quahﬂcataon The below detail of employees worklng against the post of Efectricians in Fisheries

//M% o S - _— . Contd; P12

Drawmg & Disbursing Officer

- PR488S5, Olo Director Fisheries,

Khyba( Pakhts.nknwa Peshawar.

- SO aewsen B
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Department & their seniority position in the province is brought before this Hon able Peshawar ngh
Court, Pesh awar for ready reference

Sr# Nameoflhe Electrician - | Date of Birth 'ﬁ%ﬁt;ﬂ ent Place of Presentgostin'gL o
1| Mr. Muhammad Bilal 14-04-1968 | 17-10-1993 Office’of District Officer Fisheries Mardan -
Il | Mr.SamerNaseem . | 18-11-1968 - | 13-11.2000 | Offce of Deputy Direchor Fisheres, CHBTC,
.- | Mr.ftah-ud-Din | 17-03-1982 | 26-11-2008 ‘j,m;’aﬁ””'w"e°‘°’F'S“e““ 107G S
IV. | Vacant - . . T AO;o:;fDepulyDlreclorFlshenes Malakand _ ’

Itis fuﬂher clarifi ?d that neither the petmoner was given proper NOC by the Competent Author:ty
for continuing his further education after | joining the Flshenes Department nor his so-called high
qualification is mandatory for the job descnptlon of the post of electrician & the promotion of h

‘,petmoner therefore the irrelevant skili beyOuu the prescribed qualification cannot be permitted th

petmoner to jump over on the shoulders of his senior colleague/s {o spoil their carrier, whick is

clear cut \nolation of Article-04 & 25 of the constitution .of islamic Republic of Paklstan 1973 ‘A

" copy of lhe seniority list of Electricians worklng in Khyber Pakhtunkhwa, Flshenes Department is

also enclosed herewnh for information (Annexed- ).

Moreover it is further added minimum quatification” have been prescnbed for promohon to the post -

- of Electrical Supervisor as per provision mentioned in Sectton 09 of the Civil Servants Act, 1973

due to which every Electnman of the department including the petitioner will be promoted on their

- tum

In correct, the appeliant has deliberately suppressed certain facts from this Hon'able Court just to
get sympathy for;his own desires. Actually, there’ were exists no departmental service rules in

Fisheries Department for promiotion from Class-IV to the post of Junior Cierk (BPS-11) & On the

request of all-cadre of Class-1V employees of the Fisheries Department, a Tentative Seniority of all -

Class- v employees i-e (Daftaries, Gestetner Qasuds, Naib Qasids mcludlnq holders of other

juwalent posts in the Secretanat with two years servuce as such, who have passed SSC

Examination) was prepared on humanitarian basis (Annexed-. in light of Government of Khyber

* Pakhtunkhwa, Establishment & Administration Department (E_sfabliéhme’nt Wing) videhotification

endorsement No- SOE—IV‘(E&AD)/1~35/201 2 dated.06-12-2012 (Annexed-{ll), but the said service

rules were not considered by lhe DPC for the promotion of Class-IV employees o the post of

Junior Clerk (BPS 11} in the attached departmenls

~ Subsequently it was felt necessary to draft service rules for the class-1V employees of the Fisheries

Depariment. Later on, it was'pointed. out in the SSRC meeting while framing service rules for the

promotion from the class-IV employees that alt the technical posts such as, Electrician, Tube Vel '

. Operator, Plumber & Motor Boat Operator / Boatman may be-exclud in the proposed draft for the

promotion to the post of Junior Clerk. While the efigibility criteria for the said post was declared as

Contd; P/3

Drawma & Olsbursmg Officer
PR4885, Oio Director Fisheries,
Khybar Pakhtunichva Peshawar,

R N

B ol [P PO - A - P




~

6)

' &‘awmg & Dish
PR488S, Olo Di
Kt_tyber

“Naib Qasrds, Chowkidars, Mahs, Sweepers, Behrshrts & Attendants with reference to the

date of therr acquiring the Secondary School Certmcate" Accordingly, Fisheries Department
Khyber Pakhtunkhwa has notified Serwcp Rules from the Competent Forum vide notification

No,SO(LFC)AD ,DF-E 3(37)2015 dated.26-04-2017 [Annex -1V}, therefore the claim of the seniority '
of the petitioner for promotion to the post of Junior CIerk(BPSJ 1) has'not any relevancy with the .

promotion of the petitioner against the pbst of Electric Supervisor (BPS-11).

" In correct. The appellant has the éourage-of giving false and contradictory statement in his writ for
" getting undue benefit from’ this Hon’ able Peshawar High Court Peshawar. Although a post of
Electrical Superwsor BPS 11 was created in Carp Hatchery & Tralnmg Centre, Peshawar dunng

the vear, 2017-18 (Annex— ), while the petitioner is also working in Carp Hatchery & Training

Centre, Peshawar, therefore the proposed draft service rules by the then officer working against

the post mentioned as respondent No.08 was just to oblige the petitioner as evident that the

qualification of the petitioner was proposed for the post of Electrical Supervisor BPS-11

beside the fact that respondent No.06 was neither compétent for submission of such proposal nor

he was asked by head of his-office or head of the Fisheries Departm‘ent for the same (Annex-VI).

. Moreover, it is further added that a head of the department can propose service rules for a post

before the Competent Forum i-e Khyber Pakhitunkhwa, Standard Service Rules Commitiee on
need basis as per provisions delegated in Sub-Rule-2 of Rule-03 of Khyber Pakhtunkhwa, Civil
Servants (Appointment, Promotion & Transfer) Rules, 1989.

_ The Competent Forum i-e Khyber Pakhtunkhwa Standard Service Rules-Committee agreed with

the proposal of the department & approved minimum eligibility cnterla for the post of Electrical

.~ Supervisor (BPS 11) i-e “By promotion on the basis of semonty cum-fitness from amongst

the Electrician having.(05) years service as such” vide Notification No.SO(LFC)AD-DF-E-
3(37)/2015, dated 22/05/2018 (Annexed-VIl). As a result the petitioner is also efigible for
promotion to the post of Electrical Supervisor (BPS-11) on his turn. Strange to pointed out from

the instant writ that the pefitioner wants to promote him out of turn, due to which the Petitioner

might be shocked to know that he will never defraud in jumping over-on the shoulders of his other

colleague eleclricians, spoiling their future cartier & to ‘'occupy the post of Electrical Supervisor-‘

BPS-11 out of turn, hence the petitioner 6halfenged the Competency of the Competent Authority.

In correct, As'explained above that minimum eiigibility criteria have been prescribed for the post of

" Electrical Superwsor BPS-11, which will never suffer the promotlon of the pelmoner therefore, his-

appllcatlon/appeal for amendment in Service Rules as per his extra & irrelevant Skl|| & qualn‘lcatlon

was not con3|derab|e hence filed.
Cor]td; P4

ursmg Officer

rector Fisherias,
Pakiitunichwa Peshcwar.
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8} As explained above that the petitipne'r is eﬁgible for promotion fto the post‘df Electrical -

Supervisor (BPS-11) & will also be promoted on his turn but unfortunately the petitioner
 has desired to promote him out of turn, for which he has tried to conceal real facts from this

Hon'able Court just to kili the precious tlme of the court of law, therefore the petition is liable to be
dismissed Wlth heavy cost.

GROUNDS.

A . Incorrect. As explained above in para-05, that a head of the the department can propose service

. rules for a post before the' Competent Forum j-e Khyber Pakhtunknwa Standard Service Rules
Committee on need basis as per provisions delegated in Sub- Rule-_2 of Rule-03 of Khyber
P'akhiunkhwa Civil Servants (AppOintment Promotion & Transfer) Rules, 1989.

In the mstani case, amendment in service rules if proposed for an individual, that will uftimately

: spod the carrier of other Electrician colleagues of the petitioner, which will neither offect

the seniority of other employees working against the same post but will also be wola tion of
Amcle 04 & 25 of the consf:tut:on of Islamic Republic of Pakistan, 1973.

- B In Correct. The petitioner has no right to force the department for making améhdment_in the

Service Rules for pe‘rsonal benefit. The petitioner may not_creaté hurdles in the due promdn'on of |

his senior colleague/s and should wait for his own turn, so as to irhplement law in letter &

Spirit as perArtlcle 04 & 25 of the constllutlon of !slamlc Republic of Pak:stan 1973.

C. - In corect. The existing oervme Rules for the post of Electrical Supervisor (BS-11 vide No.
SO{LFC)AD-DF-E-3(37)2015 dated.22-05-2018. will never violate Fundamentat Rights of the
petitioner but the pray of the petitioner Wili‘directly deprive his other senior colleague from the
legal right of his/their promotlon which itself v10|at|on of principle of Natural Justice as enshrine
.Amcle -04 & 25 of the constitution of Istamic Republlc of Pakistan, 1973.

D&E. In correct. As explain above in para-6 that minimum ehqubllltv criteria has heen
| prescribed in the existing ‘:zerwce Rules for promotion to the post of Eleclncal Supervnsor (BS-11)

vice No. SO{LFC)AD- DF-E- 3(37)2015 dated.22-05-2018 but the petitioner tried in the instant writ

“to hide the real fact just to achieve goals of his own interest, challenging the competency of the.

Competent Authority already.delegated in Sub-Rule-2 of Rule-03 of Khyber PakhtunkhWa, Civil

Servants (Appointment, Promotion & Transfer) Rules, 1989‘, ignoring the fact thét the pray of the
petitioner will grab the right of promotion of employees senior to him. Resultantly other '
employee/s will also knock the court of justice for remedy & claim their rights in light of .

Article-04 & 25 of the constitution of Islamic Republic of Pakistan, 1973,

Yt

Pg?smng & Disbursing Officer
Olo Director Fis
“Khyber Pak tunkhwa Pes?ﬁ'v'veasr

Contd; P/5

. n .- Y S T, O ey AT 2T B S
R N FEE & Toeoe ¥ : .




A

T T T T ——

T Y

05
fti correct. The petit'tbn itself is agéinét Article-37 & 38 of the Constitution of Istamic Republic of
Pakistan, 1973 The whole episode of the pelitioner clearly denoles that other employees can't
claim protection under Arficle-()ti} 25, 37 & 38 of the Constitution of Islamic Republic of P

1973. Instead of wasting the precious time of this Hon'able Coutt, the petitioner ¢a

an be heard in
person to explain how & why the existing Service Rules is suffering his right of promolion.

akistan,

H&I. The petilioner is eligible for promotion to the post of Electrical Supervisor (BPS-11) because of
miniraum eligibility criteria prescribed for promotion. But unfortunately, the pet

itioner deliberalely
misapprehended (1

) Article-04, 25, 37 & 38 of the cons{ilut-ion’ of Isiamic Republ'ic of Pakist
1973 (2) Section-09 of the Civil Servants Act, 1973 & (3)

an,
Rule-07 of the Khyber Pakhtunkhwa Civil
Rules, 1989, just to jump over on the shoulders of
e them from their right of promotion.

Servants (Appoir}tment, Promotion and Transfer)

. his senior colleague employees & to depriv

Keeping in view of the prefiminary objections and facts of the case, this

praved to kindiy dismiss the titled writ pefition with-heavy costs thfoughout in the best interest of Justice

SECRET,AF-?'

TABLISHMENT SECRETARTRNACE N
(GOVERNMENT OF KHYBER PAKHTUNKHWA

. GOVERNMENF OEAHYBER PAKHTUAKHW ™
T.OF ; o : et
| SECRETARYERIIRE sy eny R
: fxiy -.’Mf.i.?}?’??f,‘f}i & Adimins trafion L
: @ep[atémen!, - /)/

: . [ . /
el /

- SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA
AGRICULTURE, LIVESTOCK & COOPERA_TIVE
: DEPARTMENT. '
Respondent No.4 /4

ax ﬁﬁwlngﬁ Disbursing Officer
" PR488S, Olo Director Fisherles,
‘ Khyber-j Pakhtunkhwa Peshawar.

Honmable Courl is
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OF 2019 ?
/ (APPELLANT)
ety ,/l/ﬁ//ecm (PLAINTIFF)
- (PETITIONER)
VERSUS
/ .
(RESPONDENT)

(o Ay Hcwllore Del: (DEFENDANT)

I/V)}é ,( emeny Nesfeesr

- Do hereby appoint and constitute NOOR MOHAMMAD

- KHA]TAK Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated._ 22—/ /o /2019 ~ y

CLIENT

ACC%TED |
NOOR MOHAMMAD KHATTAK

SHAHZULLAH Y@USAFZAI

MIR ZAMAN SAFI
ADVOCATES

OFFICE:

Flat No.3, Upper Floor

Islamia Club Buﬂdmg, Khyber Bazar,
Peshawar City.

Mobile N0.0345-9383141
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Before the Khyber Pakh‘tﬁnl{‘hwa Serﬁée‘ "Tribunal, Peshawar.

Service Appeal No: 12019

Samar Naseem, Electrician o/o the Assistant Director Fisheries,
Carp Hatchery & Training Centre, Sher Abad, Peshawar.

veeeemnenneeneAppellant
Versus

Secretary to the Government of Khyber Pakhtunkhwa, Agriculture
Department, Civil Secretariat, Peshawar.

Director General, Fisheries Department, Khyber Pakhtunkhwa,
Shami Road, Peshawar.

............ e e e Respondents

Rejoinder on behalf of the Appellant to the comments of the
Respondents .

The Rejoinder on behalf of the Appellant to the comments of the

" Respondents is as under.

Answers to the Preliminary Objections.

. Incorrect and false. The Respondents have not pointed out what facts have

been kept secret or concealed from the notice of the Honourable Tribunal by
the Appellant. The case of the Appellant is a prima facie case supported by a
judgment given by the Senior Member Board of Revenue given in a similar
case. The previous project service of Muhammad Riaz, Kanungo was
counted towards qualifying service by condoning the intervening period of

~ nine years and treating the same as leave without pay under Revised Leave

Rules 1981, for the purpose of pension. The Appellant has knocked at the
door of Honourable Tribunal for the redress of his grievance. If the
Impugned Order dated 22-02-2019, is given proper perusal it will reveal that
the Respondent No: 1, has not given any comments on the application of the
Appellant rather he has endorsed the decision of the Respondent No:2. So
the application of the Appellant dated 17-12-2018, was not decided from
proper angle of justice.

Incorrect and false. The Appeal is based on facts and supported by
documents which cannot be negated. The entire Reply of the Respondents is
based on malafide intentions in order to conceal their guilt. The Respondents
have given an irrelevant Reply. It seems as if the Respondents have not
properly examined the case of the Appellant or they are not ready to extend
any benefit to the Appellant. The language used by the Respondents
represents their biased attitude towards the Appellant.



. Incorrect and baseless. The Appellant has got locus standi. The case of the

Appellant is a prima facie case supported by documents. When the
application of the Appellant dated: 17-12-2018, was unlawfully rejected by
the Respondents, the Appellant was compelled to knock at the door of the
Tribunal for the redress of his grievance. So there is cause and effect
relationship.

. Incorrect, false and biased. The Appellant is not estopped by his conduct to

bring this Appeal while the Respondents are estopped by their own conduct
to bring their defence.

. Totally incorrect and false. The Appellant has cause of action. The Appellant

submitted an application on 17-12-2018 to the Respondents for counting of
his previous service towards his qualifying service by condoning the
intervening period as leave without pay on the analogy of the case of
Muhammad Riaz Kanungo but the said application was turned down by the
Respondents without any lawful authority. Therefore, the Appellant had to
bring the instant Appeal before the Honourable Tribunal for the redress of
his grievance. So there is cause of action.

. Incorrect, biased and based on malafide intentions. The Appellant has come

to the Honourable Tribunal with clean hands while the Respondents have not
come to the Tribunal with clean hands. Their Reply is irrelevant, biased and
product of diseased mind.

. Incorrect and false. It reflects either the Respondents could not understand

the case of the Appellant or they intentionally shut their eyes to the facts. if
the case of the Appellant is compared with the case of Muhammad Riaz
Kanungo, the similarity and identical position will come to light. It is clearly
evident that the case of the Respondents has been prepared by somebody
who has negative approach and ill-disposition.

. Incorrect, biased and false. When the application of the Appellant was
unlawfully rejected by the Respondents, the Appellant filed the Appeal

before the Tribunal well in time.

Rejoinder to the comments on facts.

. In this regard it is submitted that the service of the Appellant was regularized

vide order Dated 17-10-1992. Moreover, the case of the Appellant is that of
counting of his previous service towards qualifying service for the purpose
of pension and the case is identical to the case of Muhammad Riaz Kanungo.
The Respondents rejected the application of the Appellant Dated 17-12-
20138, without any lawful authority.

. Although the Respondents have admitted Para 2, as correct but without

giving proper consideration to the case of the Appellant they rejected his
application Dated 17-12-2018. Therefore, malafide intentions on the part of
the Respondents are evident.

. In this regard it is submitted if the previous project service of Muhammad

Riaz Kanungo is counted towards his qualifying service and the intervening
period is condoned and treated as leave without pay under the Revised
Leave Rules 1981 than why the Appellant cannot take the advantage of that
case? The Respondents without giving proper attention to the case have

rejected his genuine case. So injustice and discrimination on the part of the
Respondent Department are evident.



, Qe

¢
1.

o0

3

4. In this regard it is once again submitted that the Respondents either failed to

understand the case of the Appellant or they intentionally paid no proper

attention to the case of the Appellant so that he could not avail the benefit of .

the judgment given in case of Muhammad Riaz Kanungo. It is further added
that it was a Project of the Government and the Director Fisheries
Department was also the Project Director of that Project which later on was
regularized and the Appellant was again appointed as Electrician in the

Fisheries Department. Unfortunately the Respondents badly failed to

examine the case of the Appellant from proper angle of justice.
Furthermore, the Appellant drew his salary through audit and GP Fund was
regularly deducted from his monthly pay. (Copies of pay rolls are annexed
as A). It confirms'that it was not a private project but a Government project
which was later on regularized as Fisheries Department.

. In this respect it is submitted that the Respondents are not ready to solve the

problem of the Appellant, therefore, they are harping the same song again
and again. They do not want to follow the right path. The negative attitude
of the Respondents is evident. It is further submitted that the comments have
been prepared by some persons who possess negative approach and they
have vomited their poison against the Appellant throughout.

The Respondents have intentionally shut their eyes to all the facts and
figures. Their aim is to keep the Appellant deprived of his right. The case of
the Appellant is identical to the case of Muhammad Riaz Kanungo but
without any lawful authority, they are making difference between these
cases. Ill-will, biased attitude and malafide intentions on the part of the
Respondents are reflected. It is further added that the Respondents in order
to satiate their insatiable souls and to achieve their ill motives have added
the documents relating to the case of High Court. The Appellant has
challenged the ultra vires Rules for the post of Electric Supervisor before the
High Court which is a proper legal forum to decide this case. The Service
Tribunal has its own jurisdiction to decide the cases like the instant case of
the Appellant. But in order to strengthening their case, the Respondents have
tried to divert the attention of the Honourable Tribunal towards the
Appellant’s Writ Petition which shall be decided by the Honourable High
Court. So there are two different cases which have been filed in different
legal forums. '

The Respondents have not commented upon Para 7, of the facts of the
Appeal. Therefore, Para 7, of the Appeal is correct.

Incorrectthe Appellant has given sufficient detail in above Paras] to 6.
Incorrect, baseless and totally false. All the facts and figures have been
presented by the Appellant as crystal clear. The callous attitude of the
Respondents is coming across Appellant’s way. The Respondents are badly
annoyed why the Appellant has challenged the Rules before the High Court
and why he has come to the Tribunal for counting of previous project service
towards qualifying service for the purpose of pension. Therefore, the

Respondents have belched out their venom against the Appellant in their
comments.
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Rejoinder to the commeénts on Grounds.

. Incorrect and false. The Respondents have not commented upon Ground A,

of the Appeal properly rather they have tried to conceal their inefficiency by
giving irresponsible statement.

. The statement of the respondents is not proper and to the point. The

Respondents are not ready to solve the problem of the Appellant so they are
giving misstatement again and again. As they are annoyed on filing two
different cases by the Appellant against them in different legal forums so
they are reluctant to extend any benefit to the Appellant. The Impugned
Order date: 22-02-2019, is the result of annoyance of the Respondents.

. The comments of the Respondents are indifferent to the facts and figures.

The cases of the Appellant and Muhammad Riaz Kanungo are identical but
the negative and biased attitude of the Respondents is not ready to accept the
reality which is as clear as day light. Some foes of the Appellant present in
the office of the Respondent No. 2, do not want to see the well being of the
Appellant. So they are creating hurdles and bottlenecks in the case of the
Appellant. The Reply of the Respondents is the product of negative
approach and biased attitude.

. Incorrect and false. Sufficient details have been given above by the

Appellant. The Respondents are not ready to examine the case from proper
angle of justice. From the entire statement of the Respondents it is evident
that they are pouring their poison against the Appellant by giving irrelevant
statements.

. In this regard once again it is submitted that there are two cases, one relates

to the High Court and the other relates to the Service Tribunal but in order to
strengthen their false case the Respondents are trying to divert the attention
of the Tribunal to the other side to achieve their unlawful motives. Behind
their Reply personal grudge is clearly evident.

. Incorrect, false and biased. From the perusal of the Impugned Order dated:

22-02-2019, the statement of the Appellant is proved true and correct. The
Respondent No. 1, has not felt his responsibility to examine the case by
himself from proper angle of justice rather he has endorsed the decision of
the subordinate office. So the Impugned Order is invalid and nullity in eye
of law.

. The Respondents have not properly commented upon Ground G, of the

Appeal so their response is not valid.

. The comments of the Respondents are not authentic and valid rather they

represent malafide intentions on the part of Respondents.

. The Respondents have not commented upon Ground I, of the Appeal. So

Ground I, of the Appeal is correct.

. Incorrect and false. The Respondents have not properly commented upon

Ground J, of the Appeal. Their Reply is based on personal grudge and
malafide intentions.

It is humbly prayed that setting aside the entire defence of the

- Respondents the Appeal may kindly be accepted as prayed for.

%

Dated: ©2 - Jo- 2019 Appellant
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