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Court of
Misc. application No. 62272023
No _ " Dateoforder | Orderorother proceedings with signature of judge
proceedings ' ’ !
08/09/2023 The Misc. application in Service Appeal No.|

268/2023 submitted today by Mr. Tajdar Faisal Khan |-

Marwat Advocate. It is fixed for hearing before Division

Bench at Peshawar on I?_.-p?-?-'} . Original file be
requisitioned. ‘ |

By the order of Chairman

REGISTRAR
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 5
TRIBUNAL, PESHAWAR | ettt
MISC AP ficectionn Vo: b22)2023 | ~
C.M (Correction) No. i /2023
In Service Appeal No. 268 of 2023 ‘ h
Titled: Sher Ali Vs  Registrar, Peshawar High Court & others

i

Riaz Muhammad _ ‘ Applicant
Versus o
Sher Ali Respondent
1| INDEX “ |
S.No Description of documents Annex | Pages ' S
1 Application for correction / : o
2 | Affidavit ' A R
3 [ Copy of judgment dated: 05-07-2023 PA | z-y : .
4 | Wakalat Nama 12 f“/\j\/\ o
| Applicant (Respondent!/ No. 4)

. Riaz Muhammad

Through /_‘;A! . A‘,\D

X

Tajdar Faisal Khan Marwat

Advocate High Court.
Dated: 14-07-2023
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR
se: Apflicection m> b22]20273,
C.M (Correction) No. /2023
In Service Appeal No. 268 of 2023
Titled: Sher Ali Vs  Registrar, Peshawar High Court & others

Riaz Muhammad ' Applicant

Versus
Sher Ali : Respondent

APPLICATION FOR CORRECTION OF SOME CLARICAL
MISTAKES OF DATE OF APPOINTMENTS OF APPLICANT
AND RESPONDENT/APPELLANT IN THE JUDGMENT
DATED: 05-07-2023.

Respectfully Sheweth:

The applicant (respondent No. 4 in service appeal) most humbly submit as

under;

1. That the above captioned appeal was argued and decided by the this august
tribunal vide order/judgment dated: 05-07-2023.

{Copy of judgment is attached, as mark
Annex-PA}

2. That the Hon’ble Tribunal while writing judgment inadvertently mentioned
wrong date of appointments of applicant as well as of respondent /
appellant in the said judgment.

3. That in Para No. 5 at page No. §, appellant’s date of appointment is written
as 14-03-2023 which infact is 14-03-2013 which needs to be corrected.

4. That at Page No. 6 in Para No. 7, applicant/respondent No. 4 date of
appointment is written as 02-10-2013 instead of 10-02-2013 which also
needs correction. :

5. That propriety, fair play and justice demands that necessafy correction in
respect of date of appointments in the judgment may kindly be passed.

IT 1S, THEREFORE, MOST HUMBLY SUBMITS THAT
NECESSARY CORRECTION ABOUT DATE OF APPOINTMENT,
- IN THE JUDGMENT MAY KINDLY BE MADE.
Applicant/Riaz Muhammad
(Respondent No. 4)

Through
Dated: 14-07-2023 /‘4 )JD

Tajdar Faisal Khan Marwat
Advocate High Court
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

C.M (Correction) No. /2023

In Service Appeal No. 268 of 2023
Titled: Sher Ali Vs  Registrar, Peshawar High Court & others

Riaz Muhammad | , Applicant

Versus
Sher Ali Respondent

AFFIDAVIT

I, Riaz Muhammad, Assistant/Reader, District Judiciary, Swabi at Judicial
Complex, Shah Mansoor, Swabi do hereby solemnly affirms and declare
upon oath that the contents of the instant application are true and correct to
the best of my knowledge and belief and nothing has been kept:concealed or

with-held from this Hon’ble Tribunal. - ;f \ M

Deponent

Identified By:

D

Tajdar Faisal Khan Marwat
Advocate High Court.




€,.1 ¢ ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No. 268/2023 -

BEFORE: MR. KALIM ARSHAD KHAN ... CHAIRMAN
" MRS.RASHIDABANO .. MEMBER(J)

Sher Ali, Assistant /Accountant Sessions Court (BPS-16) S/O Shams-Ul-

Qamar R/O Mohalla Panj Paoo, Tehsil Topi, District Swabi.
' ‘ . (Appellant)

VERSUS

1. Registrar Peshawar High Court, Peshawar.

2. District and Sessions Judge, Swabi at Judicial Complex, Shah Mansoor,
Swabi. : ' . -

3. Departmental Provincial Committee/Departmental Selection Committee
for Subordinate Staff of District Judiciary Swabi through . its
Chairman/District and Sessions Judge, Swabi at Judicial Complex Shah

- Mansoor, Swabi. . :

4. Riaz Muhammad, Assistant / Reader (BPS-16), District Judiciary Swabi

| at Judicial Complex Shah Mansoor, Swabi. | |

5. Mr. Sajjad Ali, Assistant / Reader (BPS-16), District Judiciary Swabi at
Judicial Complex Shah Mansoor, Swabi. : .

6. Mr. Mian Nadir Shah, Assistant / Reader (BPS-16), District Judiciary
Swabi at Judicial Complex Shah Mansoor, Swabi.

7. Mr. Khair-Ur-Abrar, Assistant / Reader (BPS-16), District Judiciary

. Swabi at Judicial Complex Shah Mansoor, Swabi. o
" 8 Mr. Sana Ullah, Assistant / Reader (BPS-16), District Judiciary Swabi at

Judicial Complex Shah Marisoor, Swabi. ,
(Respondents)

Mr. Muhamrﬁad Hassan Adii

Advocate For Appellant

Mr. Tajdar Faisal Khan M arwat . ,
- For Private Respondent No.4

Advocate

Mr. Asad Ali Khan | o

Assistant Advocate General ... For Officigl Respondents
Date of InSHtution. .........cccoevroee 02022023
Date of Hearing...ov...coonvinverieenn 05.07.2023

Date 0f DECSION. . ....orvvvcreeesens 05.07.2023

RASHIDA BANO, MEMBER (3); The instant service appeal has been -

instituted under‘secti'on 4 of the Khyber Pakhtunkhwa Service Tribunal,

Act 1974 with the pfayer copied as below:

g F vk hvwe
vgr ’|'ihu“a
Peshawar !




“That on acceptance of the instant servrce appeal the Hon’ble

Tnbunal may gracxousiy be pleased to declare the impugned .

' 'appomtment order dated 20.05. 2014 as illegal, without lawful

~ authority, vmd abinitio, and coram. non judice by restonng
the ongmal order dated 10 02.2013 with respect to respondent '

No. 4 by keepmg him as a Key Punclr Operator.

.2. Brief facts of the case. are that the appellant was appomted as

~' Assistant/Accountant (BPS- 14) in the respondent department vrde order

dated 14.03 2013 That the post of Assistant /Accountant was upgraded from

(BPS-14) to (BPS 15) vrde order dated 30.06.20,]5 and later on the post was

agam upgraded from (BPS—IS) to (BPS 16) vide order dated 23. 011 2018.:

Service of the employees in the respondent departrnent is regulated by the

'Peshawar ngh Court (Subordmate Couﬁs Staff) Recruitment Rules 2003,
' wherem the method of recrultment ‘for the post of Superintendent has been
| prowded As per rules of 2003, cntena for filling the post of Assrstant
/Reader (BPS-11) is 25% by initial 'recruitment and 75% by promotion from

amongst the holders of the post of Senior Clerks (BPS-07) with at least three

year service. That one Riaz Muhanimad (Private respondent No. 4) was

appointed as junior clerk vide order ‘dated 21.11.2001 and later on he was

appomted as Key Punch Operator (BPS 10) in the year 2003. Private

1 «Respondent No. 4 submltted application for appomtment by transfer from the

post of Computer Operator (BPS- 14) to that of Assistant /Reader (BPS 14)

whrch was rejected by the Departmental Promotron Committee (DPC) vide

order dated 15 02.2013. Against the' said order he filed departmental appeai |
 before 1esp0ndent No. 2 wh:ch was forwarded to the Hon’ble Peshawar

- High, Peshawar. for gurdance Without followmg the due procedure

ATTES'%‘E“Q

%%C/DPC appointed respondent No. 4 1ssued order 20.05.2014 and granted




&}post of respondent No 4 agamst the post which was’ reserved

"% him ante-dated promotto
in the seniority list. TentatiVe seniority lists were xssue& in the year 2016

2019 2020 and 2022 wherein the name and semority list of the appellant and

pnvate respondent has been kept separale ﬁom Assxstants /Readers, although

it has clearly been prov1ded by the law that for the post of Supermtendent

(BPS -17), there shall be a common semorlty list of the Assistant /Reader, ‘

A551stants/Clerk of court, Assrstant/Accountant and Assrstant/Ctvxl Nazir.
Appellant objected aéamst all the above sald seniority hsts in consequence to
whlch the final seniority list of the year 2019 was sent by respondent No.2 to
respondent No l for gu1dance whrch was not responded Final semority list

~ was issued on 21 Ol 2022 of the paralegal staff for the year 2022 w1th the

. .

observatlon therem that objectron regardmg the tentative semorlty was - °
' disposed of. Feeling aggneved he submatted appl1cat10n/representatron on

04.10.2022 before the competent authonty, which was not responded, hence,

the present service appeal.
3 Respondents were put  on notice, “ who . submitted written

rephes/comments on the appeal We have heard the learned counsel ‘for the

| appellant as well as the leamed Assrstant Advocate Generai for the

‘respondents and perused the case ﬁle with connected documents in detall

R Learned counsel for the appellant argued that the appellant had been -

dlacrnmnated Wthh went agamst the provrslons of Articles 25 & 27 of the

Constitution of Islam1c Republsc of Paklstan 1973 He contended that order

dated 20.05. 2016 was not only 1llegal but also agamst the norms of _]L‘lS’tlce

hence hable to be set a51de ‘He further argued that the appomtment of the

for initial

n w.e.f 15 02. ”013 placmg him above the appellant-. .




recrustment and was not rese

, respondent'No. 2, exp‘ressly

. D

rved for aj::pbintment by transfer therefore, such

B appomtment was not only agamst the law but also affectmg the rights of other N

civil servants in 1 the s_emorlty. He contended that seniority hsts issued by{ _

went against the mandate »of Judicial Estacode,'

| wherein it had been prov;ded that for promotlon to the post of Supermtendem -

there should bea common ‘seniority of the Assntant/Reader Assxstams/CIerk ‘

- of court, Assistant/Accountant and Assistant/le Naznr.

- A Leamed Assxstant Advocate General contended the post of B&A

Assrstant was sancuoned by the Hon’ ble Peshawar High Court, Peshawar

. v1de order dated 30 03. 2010 besides other posts. and the appel]ant ‘was

B appomted was appomted was appomted vrde order dated 14 03 2013 Imtlally

the appe]lant submltted objecuon re;@ardmg hxs senionty in the year 2016
whrch ‘was accordmgly deoided v1de order dated 02 05. 2017 on the

recommendanons of Management Cornmlttee dated 14 04. 2017 whlch is

'reproduced for ready referenee -

“Mr Riaz Muhammad will since be deemed to be selected in
earlier selectson (IO 02. 2013) and that too ’agamst vacant
sanc t;oned post and Mr. Sher Ali late in point of time. Therefore,
-Mr ‘Sher Ali Budget & Accounts Assistant being appomted Iater

on 14 03. 2013 is to be placed below him in the senlonty list.”

" He submitted that DPC District Swabn v1de letter dated 20 05. 2014 '

'recommended respondent No.. 4 to the post of Assrstant/Reader by

appomtmg hrm through transfer v1de order dated 20. 05 2014 and glve him

ante- dated promotlon w.e.f 10.02.2013. He fur ther contended that name of

;the appellant ‘was not mcluded for reasons that the post of Budget &
Egﬁ




Accounts Assistant was separate cadre and needed separate seniority list,

S ~ which had already been issued and maintained.

6 The appellant brought instant appeal for correctton of seni‘ori_ty list and

~ for placmg him at semal No 3 of the semonty hst below Mr. Sher Afsar

| han for the. purpose of promotlon to the post of Superintendent BPS- 17 in
the respondem department Appellant was appomted on 14.03.2022 .as

A‘ssxstant/Account BPS-M havmg quahﬁcauon of BBA (HONS) Finance.
? .

.. The post of Assnstant/Accountant and was upgraded to BPS- 15 from BPS 14
A vide No FD/SO(FR)?-ZO/ZOI 5 dated 30. 06 2015 and from BPS 15to BPS 16
vide order No 606975/B&A dated 23.11. 2038 services-of the employees in
- the respondent/depamnent ‘are regulated by Peshawar ngh Court
(Subordlnate courts staff recru;tment Rules, 2011, in accordance with these
rules the post of Supe1 intendent (BPS 17) was to be filled by promotion on
the basis of sen10r1ty~cum ﬁtness from amongst the holders of post of Senior
Clerks. So, as per appellant s contentton, he possessed required quallﬁeatron
" to be promoted to the post of Supermtendent being Assistant/Accountant and
~ senior to respondent No 4 whose appomtment to the post of Assistant.in
BPS- 16 lS' not in aecordance with rules/law and leamed counsel for the
appellant requested to declare th'e very: appomtment of respondent No 4

1lleg,al and agamst the rules because he was appomted by | transfer to the post,”

which was to be fi lled by direct recruitment (Assrstant/Reader) BPS-14.

7. . On 16.06.'20_16, the appellant requested the competent authority for
correctlon il the s‘eniority list by: mentioning that he had joined the post of

Budget & Accounts Assrstant with effect from 14. 03 2013 with request to

A

e



| place him at senal No 5 of the hst below Mr Phobl Bacha above Mr. Riaz

' .Muhammad Thls objectlon/representation upon semorlty list for year

2015/2016 was dec1ded on 02 05 2017 wherem it was held that Mr. Riaz

Muhammad was Semor to the petmoner namely Sher Ali as he was deemed‘

| selected on 02 10. 2013 while Mr Sher Ali was appomted on 143 2013,

Therefore

.

A Rule 7(1)(a) of the: Khyber Pakhtunkhwa le Servants (Appomtment

. 'Promotlons and Transfer) Rules 1989 and theleaﬁer fmal semorlty list was'" |

N\

issued. It was on 02 05 2017 when quest;on of seniority of appellant and

' prtvate respondent No. 4 was determmed by the competem authorjty, whnch he |

was reqmred to have challenged m a departmental appeal/representatlon wnth

in a period of 30 days aﬁer 02.05. 20l7 but the appellant falled to challenge the I

'same within statutory penod He agam on 22 01 2019 placed his request for

correction of semonty list 1ssued on 22 01 2019 said Iepresentatlon was taken

| _up on 28 05 2019 ‘and dealt wnh by the management committee to seek

'guidance in the matter from worthy Peshawar H_lgh Court Peshawar Tt 1s' :

| pertment to mentton here that the appellant also filed writ petltlon bearing No. -

1688-P/2022 Wthh was demded on 28 09. 2022 in the followmg manner

“At the very. o’utset the Wofthy AAG produced copy of
~ the ﬁnal semonty list lssued on 21 .01.2022; whnch is placed on’
‘-record As such thhout dllatmg upon the issue:as to whether

the tentative seniority list can be. challenged the Court or not,’
we deemed it appropriate to dismiss the petltlon,*howevel the _

petitioner would be at liberty to raise his voice against the final

%e’niority list, if aggrieved, before the proper forum.”

tppellant was placed below: Mr. Riaz Mohammad by relymg on' o
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“The Worthy Regrstrar, Peshawar Hrgh Court, Peshawar informed’ the

-~

tcompetent authorlty Dtstrlct & Sessxons Judge Swabr to proceed further inthe -

light of verdict of Hon’ble Peehawar ngh Court Peshawar glven in writ

| ‘petltlon no. 1688/P dated 28. 09 2022 mentioned above. It will not be out of

place to mention here that ﬁnal semonty hst was issued on 22.01.2022, upon.

/ .

, Wthh no objectlon was raised by the appellant which is evrdent from the

column of signature put by the appellant on 25 01.2022. However'

o departmental appeal was preferred against the sald senxorrty l;st by the

| appellant'on 04.10.2022.

__2’._ .. Admittedlyl for the ﬁrst time eeniority of 'the'appellant and reepondent
No 4 was. determmed V1de order dated 02 05. 2017 by the competent authonty,
whrch orde1 was never challenged by the appellant He ﬁled his departmental o
appeal on 04.10: 2022 which is hopelessly barred by trme,Otherwme too if for

~-the sake of arguments }t 1s presumed that semonty of the appellant is

_ detcrmmed v1de semorrty lrst tssued on 21 Ol 2022 and srgned by the appellant

| -
on 25.01.2022, then te0 he had to ﬁle departmental appeal w1thm 30 days from

25 01 2022 but he ﬁled departmental appeal on 04.10.2022 ‘with the
consrderable delay of seven months, Wthh he had to ftle within 30 days, in |
accordance wrth Rule 3 of Khyber Pakhtunkhwa le Servant Appeal Rules

1986 because ;t says that a cwrl servant aggrieved by an order passed or

o penalty 1mposed by the competent authority relating to the terms & condrtlons y

| of hls service may file departmental appeal w1th1n 30 days but the appellant
 filed departmental appeal wsth a considerable and unexplamed delay of almost .

5 years. It is well entrenched legal proposrtnon that where appeal before

-

- l " depanmental authority is time barred, the appeal before service .T_nbunal would




: '-be 1ncompetent In-this regard reference be made to case tltled“Anw'-arul Hagq

Vs Federatlon of Pakxstan 1995 SCMR, 1505 " Chairman, PIAC Vs. Nasim

| Mallk PLD 1990 SC 951 and State Bank of Paklstan Vs Khyber éaman &

others 2004 SCMR 1426: Departmental appeal as well as instant appeal ﬁled

~on 02 02. 2023 aﬁer con51derable delay of more than elght years from ’

determmatlon of semonty on 02. 05 2017 and after one year of 1ssuance and

sxg,nmg of the ﬁnal semonty list for the year 2022 are hopelessly bared by

time. Besxdes the appeilant has not challenged the seniority hsts smce hls

appointment.

9. * So far as arguments of learned counsel for appellant about declaring thel-

very appointment of private respondents No 4" against the rules and law is
concemed nnvate reSpondent No 4 was appomted by transfer by the
.‘ competcnt authonty v1de order bearmg No 944(53) (F-l)/D&SJ dated
| 20.05. 2014 but as stated earlier thar same was not challenge"by the appeliant

" in accordance with Rule 3 of Civil Servant Appeal- Rules, 1986, therefore, he

cannot cha]lenge it now being bvarred. by'time,

_ 10. Now commg towards the arguments of the Leamed counsel for
o appellant that appellant is Assmtant/Accountant and is not Budget ~and

Accounts Assxstant In our view, it involves questlon of change in the rules and

if appellant is: aggueved from any rules he may challenge those before the

competent forum in accordance w1th law. Whlle he has not challenged these in -

(X;@the instant appeal. |

Rt
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1L As a sequel the above dxscussmn, it is held that departmental appeal as
'well as thls serv1ce appeal are hopelessly bared by time, hence, dismlsse_d with

. costs. Con31gn.

Cg2 | Pronounced in open court in Peshawar and given under our hands
| 'Vand seal of the Tribunal on this 5" day of June, 2023.

.
(RASHIDABANO) .~ (KALIM ARSHAD KHAN)
- Member (J) ' . Cha:rman o
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