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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL/

PESHAWAR.
/

%/ ■

Objection Petition in E.P No. 196/2023 

In Service Appeal No. 5673/ 2021.

1. Deputy Inspector General of Police, Counter 'I'errorism Department KP Peshawar.
2. Superintendent of Police, CTD DIKhan.

(Objectors)

VERSUS

Muhammad Noman Ex-Constable No. 1218 CTD Unit DIKhan office of SSP/C fD South 

Zone
(Respondent)

Objection Petition u/s 47/48, u/order 21 rule 10 ofC.P.C 1908 against Judgment dated
28.10.2022 by Objectors in E.P 196/2023 Titled as Muhammad Noman Vs IGP & 

others.
Service Tr£but.«iWH

331/
isli

Respectfully Sheweth

The Objectors humbly submit as undcr:-

That above titled execution petition is pending before this Hon’blc Court 
which is fixed for 18/09/2023.
That the appellant (now respondent) filed the execution petition for the 

implementation of order/judgment decided by this Ilon’ble Service 'fribunal 
on 28/10/2022.
fhat the respondents (now objectors) file objection petition on the following 

grounds.

t>aiecl_

1.

2.

3.

GROUNDS:-

'fhat the respondent Muhammad Noman was caught red handed by the district 
Police of Police Station Cantt District DIKhan in case vide l^IR No. 919 dated 
18.10.2018 u/s 9 (B) CNSA/15AA ( Copy of FIR is annexed as Annexure “A”)* 
3'hat, a proper departmental enquiry was initiated against Mohammad Noman & 
Mr. Gul Rauf Khan DSP CTD was appointed as enquiry officer. He was charge 
sheeted, statement-of allegation was served upon him, during course of enquiry the 
allegations leveled againsthim were stand proved. Being a part of disciplined Force 
involvement in a moral turpitude case, hence the competent authority i.c. SSP CID 
South Zone, KP awarded him major punishment of Dismissal from Service vide 
order No. 19-22/lUSSP/Soulh Zone dated 24.01.2019 (enquiry proceedings till 
dismissal order is annexed as Annexure “B”).
That, he filed a departmental appeal which was filed/rcjected vide order No. 
292/C'fD dated 17.12.2020 and then filed revision petition, in this regard a board 
was held, the petitioner was heard in person but failed to advance any plausible 
explanation in rebuttal of the charges, fhe Board sec no grounds & reasons for 
acceptance of his petition, hence, the same was also filed/rcjected vide order No. 
1881/21 dated 03.05.2021 (departmental appeal & revision petition rejection orders 
are annexed respectively as Annexure “C”).

A.

B.

C.
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'I'hat, during criminal trial of above mentioned FIR, the accused was acquitted from 
the charges on mere contradictions in evidence (Acquittal Judgment is annexed as 
Annexure “!)”)» on this aspect he filed Service Appeal No. 5673/2021 in Service 
Tribunal at Camp Court DIKhan, which fated in favor of petitioner Noman (copy 
of Judgment is annexed as Annexed “E”).
As per page 217 under chapter Departmental Proceedings vis-a-vis Judicial 
Proceedings of Esta Code KPK both the criminal and departmental proceedings 
can run parallel to each Other against an accused officer/official and such 
proceedings arc not independent on each other vide (Authority: Circular letter No. 
SOR.II9S&GAD)/869JC)M dated 08.01.1990) (Annexure “F”)- 
That, the contents of above para “D” are strongly supported by various authorities 
of Supreme Court of Pakistan (SCMRs), but here the SCMR2018 of2001 & SCMR 
562 of 2007 are enclosed herewith as (Annexure “G”).
Acquittal in a criminal case is not sufficient ground to rc-instatc the delinquent 
official back in service as he has been declared guilty in departmental proceedings, 
'fhat, as per Court Judgment dated 28.10.2022 the appellant may be re-instated into 
service from the date of his dismissal i.e. 24.01.2019. However, from 24.01.2019 
till date, he remained as dismissed, hence the department is not liable for payment 
of salaries during period of dismissal. It is a well settle principle of law '‘that work 

done pay done”.
It might be possible that accused is acquitted from criminal case on the basis of 
weak investigation, lack of evidence on case file or some other lacunas in case file 
but in the case of the respondent (Muhammad Noman ) he has been declared guilty 
in enquiry. So there is no chance that he has not been treated as per prevailing law. 
That the objeetors preferred CP No. 14-P/2023 in Hon’blc Supreme Court of 
Pakistan against the judgment dated 28.10.2022 in S.A No. 5673/2021, which is 
yet to be decided (Annexure “H”).
fhat at the same time two proceedings on one issue cannot be taken place hence 
the present execution petition is not maintainable in the eye of law.

D.

f
k ■/

E.

F.

G.

H.

I.

J.

K.

Prayer;

It is therefore humbly prayed that on aceeptance of instant objection petition 

an appropriate order may kindly be passed to stay the execution petition process till the 

outcome of CPLA already been lodged at TIon’ble Supreme Court of Pakistan.

Superintendent ^f^dice, 
CTD DIKhan. 

(Objector No. 02)

r\

Deputy InsjkLQtoyGeneral of Police, 
C TD ^ Peshawar. 
(Objc4orNo.01)



¥

f/ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

Objection Petition in Tixecution Petition No. 196/2023 

In Service Appeal No. 5673/2021.

1. Deputy Inspector General of Police, Counter 'ferrorism Department KP Peshawar.
2. Superintendent of Police, C'l'D DIKhan.

(Objectors)

VERSUS

Muhammad Noman Ex-Constable No. 1218 C'fD Unit DIKhan office ol SSP/CID South 

Zone

(Respondent)

AFFIDAVIT

We, the below mentioned objectors, do here by solemnly affirm and declare on oath 

that the contents of objection petition submitted arc correct and true to the best of our 

Icnowlcdge and belief and that nothing has been concealed from this Honorable Court.

'b
-\vJr 0^ ;TEDATT

/Vv^

I I =
W-^ Superintendent of Police, 

C'l'D DIKhan. 
(Objector No. 02)

Wi}jk/N

Deputy In^^a(pr general of Police, 
Peshawar. 

(Objector No. 01)V\rv C’f
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Va^^ORIS/VfX:! OFFICE OF rilE

OEFUTV INSPECTOR GENEliAL OF POLICE, 
CU), KIIYHEU PAKHTUNKHWA, 

PESHAWAR.

AUTHORITY LETTER

Wc, Ihc undersigned, do hereby authorize Mr. Shah Muhammad Khan SI 

Legal having CNIC# 12201-1886186-3 of CTD DlKhan to submit objection petition in 

Execution Petition No. 196/2023 titled "Muhammad Nomaii V/s Govt of KP & 03£.

Others" and to pursue the matter on behalf of the objectors.

Superintendent of Police, 
CTD DlKhan. 

(Objector No. 02)< $

Deputy Insrteybo^^^neral of Police, 
CriJ^Pyrcshawar. 

(Objeefor No. 01)
.

• ,• :
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Constable Muhammad Nouman No. 1218 of operational staff CTD OIKhan Region 

Is hereby suspended and closed to PS/CTD DIKhan with Immediate effect being Involved In Case 

m No. 919 dated 18.10.2018 u/s 9(b) CNSA/15AA Police station Cantf district DIKhun.
i

Superintendent of Police, 
CTD, Oera Ismail Khan

No. (6 V
Porlnformatloq*.

/CTD dated DIKhan the /?/ /S /2018 ^

1. W/ Dr, Inspector General of Police CTD Khyder Pakhtunkhwa Peshawar ‘
2. Senior Superintendent of Police, CTD, South Zone KP. '

' 3.' District Pollbe officer Dera Ismail Khan. v :
•:

I j

!
Superintendent of Police, 

GTd, Dera Jsrriall Khan
I
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PH/tpRE SHEET
1 am satisfied that a formal enquiry contemplated by Khyber Pakhtunkh

Whereas,
1975 amendment act-2016 is necessary and expedient.Police Rules

ion if established would call for a
AND WHEREAS, 1 am of the view that the allegation 

major penalty as defined In rules-4(i)(B) of the aforesaid rules.

Rules 6(1) of the aforesaid rules, ! 

. CTD Dera Ismail Khan hereby charge you CONSTABLE NOUMAN NO.

; ■i AND THEREFORE, as required by Police

Superintendent of Police 
1218 with the misconduct on the basis of the statement attached to this Charge Sheet.

hereby direct you further under rules 6(i)(B) of the said rules to put in writtenAND, I,
defence within 3-days of receipt of this Charge Sheet as to why the proposed action should not be

at the saine time whether you desire to be heard in person orTaken against you and also state 

otherwise.

in case, your reply is not received within the prescribed period, without sufficient 
, it would be presumed that you have no defence to offer and that expert proceeding will be

initiated against you.

AND

case
\ ■

] Superintendent of Police, 
CTD, Dera Ismail Khan

f

!•

Ii

ms CamScanner
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ni«;r.iPi INARY ACHOM

1, j^iiPFRiNTENDENT OF POLiqECID, Dera Ismail ^ f y to be proceeded
opinion that you COMMLENQUMMI^ of the Khyber
against and committed the following acts/omissions within the meaning
Pakhtunkhwa Police Rules 1975 amendment act-2016.

<;TATFMF^frQFALlEGATi5N '

This is an undisciptined/illegal act and gross misconduct on your part which is punishable un 

rules.
Hence the statement of allegation.

2. For the purpose of scrutinizing the conduct of.the said accused with reference to the above 
allegation Mr.Gul Rauf Khan DSP/CTD. Dera Ismail Khan is appointed as enquiiy officer to conduct 
proper departmental enquiry under Police Rules 1975 amendment Act: 2016.

3, The enquiry officer shall in accordance with the provision of The ordinance, provide 
reasonable opportunity of the hearing to the accused, record its findings and make, within ten days 
of the receipt of this order recommendations as to punishment or other appropriate action against 
the accused.

The‘accused and a well conversant representative of the department shall join the 
proceedings on the date lime and fix^d by the enquiry officers.
4.

/M Superintendent of Police, 
CTO^ Dera Ismail Khan

No.,^££Li^CTD Dated DIKhan the /2018

Copy to the; -
W/Dy: Inspector General of Police, CTD Khyber Pakhtunkhwa Peshawar w/r of his letter 
No. 9890-91/EC dated 19.10.2018.

2 Senior Superintendent of Police, CTD Southern Zone, Khyber Pakhtunkliwa.
3! Superintendent of Police Investigation DIKhan w/r of his letter No. 13686/INV/DIKh.in

dated 22.10.2018 ^

1.

Mr Gul P.Hf Khan DSP/CTD. Dera Ismail Khan. The enquiry officer tor initiating 
Lceedlng against the dSterunderthe provision of Khyber Pakhtunkhwa Police Rules 
1975 amendment Act: 2016. Enquiry papers containing pages are en^sed.

.= rnMCTARl E MniiMaNN0.1218with the direction to appear before tlioI.O 0<i the date, 
if;,;^^;;^^fixedbytheE.O,for the purpose of enquiry proceeding

Superintendent of Police. 
CTO, Dera Ismni! Khan

CamScaiuicr
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195 (3)
o>/-5iy62l9jri/:^oi:?  ̂(4) 

.i/-il/8777 dl^Jik  ̂(5) 

yo/-Ji;735>llys^(i^3-^(6)

-^\i^/f(Pij/'\^J^?ic:jiiiiSmsd^Ju/jiutdi:.^iLcTV-if/j/'^\!i^/Asi.i 

ll”^vlO00/-ii^(^v^3^-/>yf.t^>^lro>VFIR U?t<k'.V'‘^‘4^4iySHO-ii(c^l/-2

.^IS^/f<Pi,uj;i^->jifFlR 0^dU.V<Lj^.0l2y/Hc/i95jy^iV’-3 

-^if^t-ifFIRj^jil-^l/oly ^ 1219 (FRP)

8777 (FRP) cfkf"^ oJri^-S^ / (/>(-< J^W-Z ^ -i^ ^
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L- .umUtOflHt 
SENIOR SUPEHWnENDEfn:;^^^ 

COUNTERTERRORISM DEPi^MEW

Plioae Wo. 0S6flW80539, FAX rjo/iJ966928Q34t)

I.

PS Cantt No. Ftl9 dated 18.10.2018 u/s !t(B) qNSA/15AAi

■!

f !
•it i

i-.t« »h« n, M charge sheet/slatem< nt of allegaUons. An enqulr/ was conducted
a er thrdutjh Mtt.S|JLfegf Khan D$p/ ;tD DIKhan Range under P<4lce Ruies-197S 

ufnmcnr e 114, Uit; enquiry officer submiUed I lis finding report in which hb stated that the
(lefaulterconstableisroundguiltyofthechargesl vellS^^ ‘ '

Keeping in vie .v the finding and recommendation of the enquiry officer the undersigned 
Coine to the conclusion that the charges of misciinduct stand proved against him beyond any 
‘hj'.jt'V' of doubt.

Oterefore, in * he iighl of above, I, Ehsan Kh^n SSP, South 2on(:. CTD KP.offieer. 
.'iirirtti Khan, at exercise of power confereit upon me under Police Rules 1975 witJi 

:-uiciuif-d 2014. avr;Hd Ceiistabfe Muhammad Noman No. 121B 
Oi>5rr;issa) from Uro P(. lice Service” with immediab. effect. \

l
:■5
I

1-;
I!;
y-

I

■■ MajerJ^ur^nerit of

Senior Superintendent of Police 
CounterTerrorism Department 

South Zone,

N'‘>Zt-2::?iyf?'^5SP/SoiithZonedated ^ ^ / p/ /2019

1 ‘Of Police, cro K .ybe. PaMbunkhv.!. Peshaw.a
2 Regional Police officer, Dera Ismail Kf an

232/cTD/DIKhan daled 23.01.2019 \ ■
ile?Tro.

Senior Superintenilent of Police 
Counter terrorism Depaitmi’ni. 

^outhZciie KP..4
\ »•" I'^iV' -

V..

\

¥ ruf-iil;iKi‘-^ «1,/r ii
fb^V I

I

A14
1"f (■'

I
‘

.-I

f
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i-'
OFFICE OF THE

SENIOR SUPERINTENDENT OF POLICE 
COUNTER TERRORISM DEPARTMENT 

South Zone KPK
Phone No. 09659280539, FAX to 0966028540

P-t<5'

ORDER
This order is aimed to dispose-off the department proceedin$ against Constable 

Muhammad Noman No. 1218 of this unit pn the charges that he while posted at CTD 
operational staff DIKhan, charged in case FIR No. 919 dated 18.10.2018 u/s 9{B) CNSA/15AA PS 

Cantt.
He was served with charge sheet/statement of allegations. An enquiry was conducted 

into the matter through Mr. Gul Rauf Khan DSP/ CTD DIKhan Range under Police Rules-1975 

ammended-2014, the enquiry officer submitted his finding report in which he stated that the 

defaulter constable is found guilty of the charges levelled against him.

Keeping in view the finding and recommendation of the enquiry officer the undersigned 

came to the conclusion that the charges of misconduct stand proved against him beyond any 

shadow of doubt.

Therefore, in the light of above, 1, Ehsan Ullah Khan SSP, South Zone, CTD KP officer, 
Dera ismail Khan, an exercise of power conferred upon me under Police Rules 1975 with 

amended 2014, award Constable Muhammad Noman No. 1218 "Major Punishment of 

Dismissal from the Police Service'* with immediate effect.

Sd/-
Senior Superintendent of Police 
Counter Terrorism Department 

South Zone, KP

19-22 /R/SSP/South Zone dated 24 / 01 /2019
Copy for information:
1. Dy: Inspector General of Police, CTD Kyber Pakthunkhwa Peshawar
2. Regional Police officer, Dera Ismail Khan
3. District Police officer Dera Ismail Khan
4. Superintendent of Police CTD Dera Ismail Khan Region w/r of his office letter No. 

232/aD/ DIKhan dated ^.01.2019

No.

Sd/-
Senior Superintendent of Police 
Counter Terrorism Department 

South Zone, KP
I,
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- SS?v‘;L™ CTOR

COUNTERTEimORISM DEPARTMENI, 
KllYBER PAICHTUNICHWA, PESHAWAK.

i-

i-'
:

ORDER

Ex-Constable Muhammad Noman No. 1218 while posted in 
CTD D.I.Khan Region was involved in case vide FIR No. 919 dated 18-10-2018 U/S 9(B} 
CNSA/15AA PS Cantt. He was issued charged sheet and summary of allegation by SP CTD 
D.l.K-han Region and DSP Gul Rauf nominated as enquiry officer to probe into the matter. 
The enquiry officer submitted his findings and the above named official was declared guilty. 
In this regard SSP CTD Southern Zone Khyber Pakhlunkhwa awarded him major punishment i.c. 
“Dismissal from Service” vide order No. 19-22/R/SSP/Soulh Zone dated 24-01-2019. 
The applicant submitted departmental appeal after lapse of one year nine months before the 
Worthy Deputy Inspector General of Police CTD Khyber Pakhlunkhwa for rc-instatement. 
However, the competent authority has upheld the punishment & case has been filled being badly 
lime barred.

A
OB No.J^iYCTD 
Dated: 03^/42020

/ I
t

%

SIVHQrs:
For Deputy Inspector General of Police, 

CTD, Khyber PaklituiiUhwn, 
Peshawar.

■i'

fV-

5S*ll
%1

‘u3o
No/3^^4' /F,C/CTD Dated Peshawar the o3n\nm I

5
■̂f:Copy of above is forwarded for information and necessary action to Ihc:-
I

Senior Superintendent of Police, CTD Southern Zone Khybci 
Palthtunkhwa.
Superintendent of Police, CTD D.I.Khan Region.
Ex- Constable MuhaimpacTN 
Accountant, OASI, SKC CTD HQrs: Peshaw'ar.

1.

2. JOman No. 1218.3.
4.
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OFKICKOFTHU , ^ ^ ,

INSrKCre*H3!%riF-RAL OF POlilCb .qq
KHVBEU FAianUNKHWA\

FESHAWAH. /vfe '
y2l, dalcd Peshawar ihc ■ ’mNo. S/

OUDER
hereby passed lo tli.spose of Revision Petition under Rule 11-A of Kbyb 

I’nkhttmkhwn Police Rulc'1975 (iimcmlcd 2014) submitted by Ex-FC Muhammad Neman No. 1218. The

by SSP/CTI) South Zone, Khyber Pakhtunkhwa vide order Endst:

Htis order is

pcUtuu\ct was dismisst'.d ftoni service 
No. l0.2?./U;SSP/S(nUli Zone, dalcd 24.01.2019 on the allegations that he while posted at CTD Operation 

Stan IHKbm was charged in ease FIR No, 919, dated 18.10.2018 u/s 9(B) CNSA/I5AA PS Canlt. His 

appiral wtw tiled being badly time barred by Deputy Inspector General of Police, CTD, Kh>bcr

Piikliuinkhwa. Peshawiu vide order Endst; No. 13624-30/EC/CTD, dated 03.11.2020.
Meeting of Appellate Board was held on 13.04.2021 wherein petitioner was heard in person. 

Pciitionct ctinlcndcd tliat he has been acquitted by the court of ASJ/Judge Special Court/Judge Model
I

Criminal Tiud Court, DlKban vide judgment dated 05.09.2020,
Vhe Board examined, the enquiry papers which reveals that the allegations against the 

petitioner lias been proved. During hearing, petitioner failed to advance any plausible explanation in 

iohutt.il (if ihc charges. The Board see no ground and reasons for acceptance of his petition, therefore, the 

Board decided lhal hi.s petition is hereby rejected.

I

.1

I

Sd/- IKASHIFALAiM.PSP 
Additional Inspector General of Police, 
HQrs: Khyber Pakhtunkhwa, Peshawar.

i
i

No, S
Copy of the above is forwarded lo the: TV

!. Deputy Inspector General of Police, CTD, Khyber Pakhtunkhwa, Peshawar. 
end one enquiry file (49 pages) of the above named Ex-FC received vide your office 

16115/EC/CTD, dated 23.12.2020 is relumed herewith for your office record.

ler^ce Roll

2. SSP/CI D South Zone, F hyber Pakhtunkhwa.
3. PSO to IGP/Khyber Pakhtunkhwa, CPO Peshawar.
4. AlG/tcgnl, Khyber Pakhtunkhwa, Peshawar.
5. PA to Addl: IGIVI IQrs; Khyber Pakhtunkhwa, Peshawar.

6. PA to DlG/HQrs: Khyber Pakhtunkhwa, Peshawar.
CPO Peshawar.

IV /
7. Office Supdl: 7"^'.. rOx ■v,_____ _£, KHAN) i'SP^,

For laspcclo^cncral of Police, 
Khyber PakKtunkhwa. Peshnw'ar.

(IRT^

..4

CamScanner



•r*-'

Wi
ii»-

l'>l !!.• I Ol' U
! h. Sl.uc V-< Niim.iu Kli .>i fimfieJtU' ^D'

!v1UHAMMAD ASfM
iIn rm: Couinor

.‘.SJ/JUDGK iSlM-.ClAL COUIl VJUDGL MODGL CKJAilNAl/l UIAL COt'H ».
Di ua Ismail Khan

£
3%/MCrCof20l9C.\'SA Case No

.23.02.2019 
22.11.2019 , ‘ ■
05.09.2020

Date u/ Original Im lilution 
Date of receiving to MCTC 
Dale ufDi'ci.sion.................

' V p

t. ,«.•I'UK S rATE
-v'. .

VERSUS

NiuiKian Kiiaii son of Kazal Rabiuii 
Caste Marwal r/o Busli Naad Ali Shall 

{Accusci!foeing (rial)D.l.Khan. 'v'

CHARGE U/S 9- (ii) CNSA VIDE FIR N0.919
DATED 18.10.2018 POLICE STATION CANTT 

DERA ISMAIL KHAN

Vc * 'k k V; -k >• v'l k k k 1; A * fc -i * * A- * A i: * -A A

Mr. Tansecj Ali Melidi API* for the Slate.Pi csciil:

Mr. Arbal) .Ichanyir Advocate, for Accii.seil
-.V * V: * vV i'; * >V * A iV ■* vV A * Vr V: * V:

J U DGMENT;

Accused Noujiuin Khun faced trial before this Court in1.

ca;jc riR No.9l9 dated Ul.10.2018 L7S 9-(b) CNSA icgisterecl

at Police Station Canit, D.I.Khan.

According to comer,is ofl-IU based on Murusila are that 

secret inibrniaiion regarding selling of nnicotics by the aecused
/ i

a! die sjioi i.c. at his house situated ni Basti N:md Al/siuifi 

(eu'ived Inilially alier ohaiining seatoh warrant Iroin the MHmrr

2.

L ATTLfi.reD
)

Cam Scanner



IN THE COURT OF MU HAM MAD ASIM
A^fJUDGE SPECIAL COURT/JUDGE MODEL CRIMINAL TRIAL COURT

DERA ISMAIL KHAN.

CNSA Cuse No 396/MTCof2019

..23.02.2019
22.11.2019..05.09.2020SJ
.05.09.2020

Date of Original Institution. 
Date of receiving to MCTC 
Date of Decision................

THE STATE

VERSUS

Nauman Khan son of Fazal Rabi 
Caste Man/vat r/o Basti Naad Ali Sliah 
D.I.Khan...... {Accused facing triaf)

CHARGE U/S 9- (B^ CNSA VIDE FIR N0.919
DATED 18.10-2018 POLICE STATION CANTT

DERA ISMAIL KHAN.
*************************

Mr. Tanseer Ali Mehdi APP for the State.Present:

Mr. Arbab Jehangir Advocate, for Accused.
**************************

JUDGMENT:

1. Accused Nouman Khan faced trial before this Court m

Case FIR No.919 dated 18.10.2018 U/S 9-(b) CNSA registered

at Police Station Cantt, D.I.Khan.

2. According to contents of FIR based on Murasila are that 

secret information regarding selling of narcotics by the accused 

at the spot i.c. at his house situated at Basti Naad Al Shah 

received. Initially after obtaining search warrant from the lllaqa

y,
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Magislraic, D.I.Klian. SMO/coniplainnni clcpuicd constahJc 

Nnsccr Ahmad No.6219 ii: disguise of private person alongvvj|l(|^.^ 

currency note of Rs.lOOO/- bcafing NO.HJ 8352414 Ibi’ 

purchase, who purchased one sachet of chars from the accused 

and after miscall of the sr-id constable through Irs mobile, ilu- 

cornplainant/SHO alongw/th other police parly including lady 

constable, conducted search of the house, wherein one person

testi

f

./

was silling on the cot lying in the courtyard near the main

entrance gate of the house. The said person was apprehended.

On query, he disclosed his nanig as Noman Khan. The personal

search of the accused led a recovei'y of one 9 MM pistol

without number alongwiih Hi magazine containing live roumt.s

of same bore, one cloth bag having shopper bag. wliich

contained wrapped .sachel.s of chars and a sale money ot

Rs.l 1900/- including the currency note of lest purchase. After

amalgamation the contrabiind chars which became 250 gram;:.

• The further house search of accused was made which led

recovery of 30 bore pistol bearing NO. 2646 alongwiih

magazine having five rounds of the same bore, a spare
I

magazine containing 02 rounds, loin) seven rounds of .10 bore 

duly wrapped in a Kaash cloth lying under the pillow of the

/// residential room of house of the accused, for wliich he could

') not produce any legal jusiiilcnlion. The accused was ait'csicd on 

the spot. Tlie SHO/compIninani drnlied the Murniln and
sciil

)

yy \^''u' '/
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' Magistrate, D.I.Khan. $HO/comp!alnant deputed constable 

Naseer Ahmad No. 6219 in disguise of private person alongwith 

currency note of Rs. 1000/-bearing NO. 11J 8352414 for test, 

purchase, who purchased one sachet of chars from the accused 

and after miscall of the said constable through his mobile, the 

complainant/SHO alongwith other police party including lady, 

constable, conducted search of the house, wherein one person

was sitting on the cot lying in the courtyard near the main 

entrance gate of the house. The said person was apprehended. 

On query, he disclosed his name as Noman Khan. The personal 

search of the accused led a recovery of one 9 MM 

without number alongwith fit magazine containing live rounds 

of same bore, one cloth bag having shopper bag, which 

contained wrapped sachets of chars and a sale money of 

Rs.11900/- including the currency note of test purchase. After 

amalgamation the contraband chars which became 250 grams. 

The further house search of accused was made which led 

of 30 bore pistol bearing NO. 2646 alongwith lit

spare

pistol

recovery

magazine having five rounds of the same bore, a 

magazine containing 02 rounds, total seven rounds of 30 bore 

duly wrapped in a Kaash cloth lying under the pillow of tl^ 

residential room of house of the accused, for which he could q 

not produce any legal justification. The accused was arrested on

the spot. The SHO/complainant drafted the Murasila and sent
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the -stuiie 10 Police Station for registration of' case, on the 

strength whereof, instant case was registered against accused 

lacing trial.

After completion of investigation, complete challan 

submitted in due course of law and the case file was entrusted 

to the Court for trial. Accused was summoned to face the trial. 

On his appearance provisions of Section 265-C Cr.PC were 

complied with and thereafter formal charge was framed againsi 

the accused to which he pleaded not guilty and claimed for trial.

was3.

1*

After framing of charge' the prosecution was directed lu 

produce its witne.sscs in support of its case.

4.

'Die Prosecution ir. order to prove it.s case produced as 

many as 06 wilncs.scs. The brief resume of the prosecution

5.

evidence is as uncier:-

> PVV-1 is Imran Ullali lOiiittnk SHQ. who received
infonnaiion that one Noman son of Fazal Rabani is involved

in the busines.s of narcotics. He obtained search warrant vide
his application Ex.PW 1/1 while search warrant is Ex.PW
1/2, deputed constable Naseeb Ahmad N0.6219 as tc.si

^purchaser by giving him a note of Rs.lOOO/-. The said
.constable after purchasing the said sachet from the accused

informed him. I'W-I further staled that he alongwith police
party including lady constable proceeded to the spot and thev
entered in the house of accused, accused was silting inside of
his house on col. Accused was overpowered by the ..Ideal

/ <
police. SHO made peisonal search of accused and r^l'ovcii’ii 
one pistoi 9MM itiongwiih In niagazine containing 0;>'(t>nnik .

/
V

r
•o

i:': : ir
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F' 3S
v the same to Police Station for registration of case, on the

-P
strength whereof, instant case was registered against accused

facing trial.

3. After completion of investigation, complete challan was 

submitted in due course of law and the case file was entrusted 

to the Court for trial. Accused was summoned to face the trial: 

On his appearance provisions of Section 265-C Cr.PC were 

complied with and thereafter formal charge was framed against 

the accused to which he pleaded not guilty and claimed for trial.

4. After framing of charge, the prosecution was directed to 

produce its witnesses in support of its case.

5. The Prosecution in order to prove its case produced as 

many as 06 witnesses. The brief resume of the prosecution

evidence is as under:-

> PW-1 is Imran Ullah Khattak SHO. who received

information that one Noman son of Fazal Rabani is involved 

In the business of narcotics. He obtained search warrant vide 

his application Ex.PW 1/1 while search warrant is Ex.PW 

1/2. deputed constable Naseeb Ahmad N0.6219 as test 

purchaser by giving him a note of Rs.1000/-. The said 

.constable after purchasing the said sachet from the accused- 
informed him. PW-1 further stated that he alongwith police^’^^ 

party including lady constable proceeded to the spot and Ihey^^,^ 

entered in the house of accused, accused was sitting inside of 

his house on cot. Accused was overpowered by the local 

police SHO made personal search of accused and recovered 

pistol 9MM alongwith fit magazine containing 05 roundsone
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/
iVoiM his trouser Cold. On further search he also recovered a 

bandolier Cream colour fasten witli trouser of accused, 

containing 250 grams chars alongwilh Rs.11900/- as sale 

amount. On further search one 30 bore pistol No.264() r

Ij

i
t

alongwith 111 magazine containing 05 round.s and a

magazine 02 rounds recovered from beneath the Pillow l.^/ing

on the col in the residential room of the accused facing trial.

Ex.PW 1/3. HePW-l/SHO prepared the recovery memo
separated 05 grams chars for FSL and scaled the same into

was sealedparcel No. 1 while the remaining chars 245 grams 

into parcel No.2 (Ex.P-l). The pistol 9 MM with fit magazine 

were sealed into parcel No.3 (Ex.P-2). He also sealed the 

sale amount into parcel No.4 {Ex.P-3). The pistol 30 boie 

with hi magazine were scaled into parcehNo.5 (Ex.P-4). 

SHO affixed seals 3/3 seals on each parcel with the 

ZA. SHO,'complainant arrested the accused andmonogram
issued Ids cord of arrest Ex.PW 1/4. SHO/Complainani

drafted the Murasila Ex.PA/l and sent the same to Police 
Station through Constable Muhammad Suleman N0.8777 Ibr^j^^ 

registration of FIR. On the arrival ofl-O. SHO/complainanl 

handed over the custody of accu.sed, his card of arrest. Case 

property and recovery memo to Investigating Officer. On tlie 
pointation of SHO/coinplainant, 10 prepared site plan. Afk^ 

completion of investigation he submiUed complete challan O 

against the accused.

is Abdtii Gliiifoor MHC, who on receipt of murasila 

chalked out the FIR Ek.PA.

P\V-3 i.s Muliaiiiiuiid Suleinan No.8777, who is marginal

memo Ex.PW 1/3 vide whichwitness of recover)

Sl-iO/complainani in iiis preSLMicc recovered and looji into 

pisioi 9 MM alongwith fit . fnagazineonepossession

containing 05 rounds from the possession of adciis^d- SHO ATVESTEC
/

I,
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from his trouser fold. On further search he also recovered a bandolier 

Cream colour fasten with trouser of accused, containing 250 grams 

chars alongwith Rs.11900/- as sale amount. On further search one 30 

bore pistol No.2646 alongwith fit magazine containing 05 rounds and a 

spare magazine 02 rounds recpvered from beneath the Pillow lying 

on the cot In the residential room of the accused facing trial. PW-1/SHO 

prepared the recovery memo Ex.PW 1/3, He separated 05 grams chars 

for FSL and scaled the same into parcel No.1 while the remaining chars 

245 grams was sealed into parcel No.2 (Ex.P-1). The pistol 9 MM with 

fit magazine were sealed into parcel No.3 (Ex.P-2). He also sealed the 

sale amount into parcel No.4 (Ex.P-3). The pistol 30 bore writh fit 

magazine were sealed into parcel No.5 (Ex.P-4). SHO affixed seals 3/3 

seals on each parcel with the monogram ZA. SHO/complainaht arrested 

the accused and issued his card of arrest Ex.PW 1/4. SHO/Complainant 

drafted the Murasila Ex.PA/l and sent the same to Police Station 

through Constable Muhammad Suleman N0.8777 for registration of 

FIR. On the arrival of 1.0, SHO/complainant handed over the custody of 

accused, his card of arrest, Case property and recovery memo to 

Investigating Officer. On the pointation of SHQ/complainant, 10 

prepared site plan. After completion of investigation he submitted 

complete challan against the accused.

PW“2 is Abdul Ghafoor MHC, who on receipt of murasila "chalked but

the FIR Ex.PA.

is Muhammad Suleman No .8777, who is marginalPW-3

whichvidememo Ex.PW 1/3Witness of recovery

recovered and took intoSHO/complainant In his presence

magazinePossession one pistol 9 MM alongwith fit

from the possession of accused SHOcontaining 05 rounds

!
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/
/

during further search also recovered and look into possession 

a bandolier cream cc lour fasten with the shalwar of accused, 

containing 250 grams chars alongwith, Rs.l 1900/- as sale 

amount and one 30 bore pistol No.2646 alongwilh In. 

magazine containing 05 rounds and a spare magazine having 

02 rounds of the san e recovered beneath the pillow lying,oli-
i

the cot in the residemiai room of the accused facing tyaj.. 

PW-4 is Bashir Hussain SI retired, who on receipt of copy

/
I

/
/

>
of FIR, proceeded ic the spot with other police ollicials wiicrc

SHO along with oilier police oiTicials were also ^ _
iheInvcsligaling Officer [.repared site plan Ex.PB 

of SHO. Investigating Officer recorded Uie sia(i:menl of PWs and 

accused. He also pUued on file FSL result which i.s F.x.PiC. PW- 
Oniccr produced the accused before the JMIC

on

4/lnvcsligaling 

vide his

i:

applicalioiis :;x,Pw4/l & Ex PW 4/2. As llic accused 

facing trial was serving in police dcparlmenl at CTD D.!.l<.han
from SP liwesligalion DIKhan to SPand in this respect a idler 

CTD DIKlinn is availniilc on file and is E.x.PW 4/3. investigating 

Oniccr also annc,xcc attested copies of DDs rcgaiding liis 
deparlurc and arrival hack lo the Police Statioi- which is Exd’W Al

4/4 and Ex.Pw 4/5. invcsligaling Officer recorded the .slulcrncnl.s w
ofi^Ws. After compici on of investigation lie luindcd over the case 

lilc to the then SHO fc.- submi.ssion ol'challan.
> P\V-5 is Ghnliuu Qrsim son of Uab Nawnz, who has slaie’WJ'^^ 

that ins brother Saeed owns a house in Basti Naad Ali ShaliC- » 

his house fnd as his brother is residing in 

Riiwaipindi/Islamaba.1 that is why he takes care the house of 

his brother. PW-5 gave the said house lo accused Nauman on 

rent and on the day of occurrence local police raided the said 

house, arrested tfie atciised, recovered arms ammunition and 

chans. He exhibited Rent deed ad Ex.PW 5/1 while copy of

near

/ V

Tenant acknowledgm-mi receipt is Ex.PW 5/:i., I
5'

It
■\ f-

CamScanner



during further search also recovered and took into possession 

a bandolier cream colour fasten with the shalwar of accused,

chars alongwith Rs .11900/- as salecontaining 250 grams

amount and one 30 bore pistol No.2646 alongwith 

magazine containing 05 rounds and a spare magazine having 

02 rounds of the same recovered beneath the pillow lying

fit

trialIn the residential room of the accused facing 

PW-4 is Bashir Hussain SI retired, who on receipt of copy- 

of FiR, proceeded to the spot with other police official where 

SHO along with other police officials were also 

Investigating Officer prepared site plan Ex. PB on the point out 

Of SHO. Investigating Officer recorded the statement ofPWsand 

accused. He also placed on file FSL result which is Ex.PK.PW 

4/Investigating Officer produced the accused before the 

Vide his applications Ex.Pw4/1 & Ex PW 4/2. As the accused 

facing trial was serving in police department atCTD D.I.Khan 

and in this respect a letter from SP Investigation DIKhan to SP 

CTD DIKhan is available on file and is Ex .PW 4/3. Investigating 

Officer also annexed attested copies ofDDs regarding his 

Departure and arrival back to the Police Station which is Ex. PW 4/4 

and Ex.Pw 4/5. Investigating Officer recorded the statements 

of PWs. After completion of investigation he handed over the case 

file to the then SHO for submission of challan.

PW-5 is Ghulam Qasim son of 

That his brother Saeed owns a house In Basti

near his house and as his brother is

the cot

presents

JMIC

Rab Nawaz, who has stated

Naad All Shah

residing in

ofRawalpindi/lslamabad that is why he takes care the house 

His brother. PW-5 gave the said house to accused Nauman on 

rent and on the day of occurrence local police raided the said 

house: arrested the accused, recovered arms ammunition and

chars. He exhibited Rent deed ad Ex.PW 5/1 while copy of

Tenant acknowledgment receipt is Ex.PW5/2.
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^ PVV-6 is Nasecr . iuijkI ConsUibie, wiio suued th.ii ilic 

SHCV-roinplainanl jad ^ivcn iiole of Ks.lOOO/- liavin^; 

No.HJ8352414. purchased (ijc chars one scathe from

the accused and 'iilomied Ihc SHO who rushed to the spot 

with 'ady consUih e and other police nafri. In his presence 

SI! j recovcjcr'i and took into possession 9 MM pisUJl 

VI' loui inimlicr aiongwiih lit magazine containing 05 live 

rcL nds and cloth of bag cream colour, chars weighing 250 

: ,ia ..s including atc amount Rs.l 1900/-, one pistol 30 bore 

/id P'ted magazine containing 05 rounds and one spare 

i.vpaz - I .'iivi Ii2 rounds were also recovered from'the - 

i jf Jemial rc, n of accused.

;

<7
After close of the prosecution evidence, statement of(

".’cu-sed facing trial U/S 342 Cr.P.C was recorded wherein he

denied the charges and professed his innocence. I-lowever, the

accused hieing trial neither opted to be examined on oath nor

wished to produce any evidence in his defence.

I have heard the arguments of learned APP for the State.7.

learned defence coui scl and have thoroughly perused the

record.

Learned APP for the stale argued that m pursuant to the 

spy informalion regarding the involvement of accused lacing 

trial in narcotic businc.ss, SHO/complainani obtained search 

warrant from the competent court, before cimducting search, 

test purcliase was conducted and after due process searcli 

oiMiducled in llic hous.; ol'accused which culminated, in lo iho 

very ofnaivoltcs uad illegal weapon. I Ic cbniciul^l that iIkv

8.

4

was

}iec(»

it . 1/ C J*
. 11 . > i
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PW-6. is Naseer Ahmad Constable, who stated that the 

SHO/complainant had given note of Rs.1000/- having 

NO.HJ8352414. PW-6 purchased the chars one seathe from 

the accused and informed the SHO who rushed to the spot 

with lady constable and other police nafri. In his presence 

SHO recovered, and took into possession 9 MM Pistol 

without number alongwith fit magazine containing, live, 

rounds and cloth of bag cream colour, chars weighing 250 

sare.Js Including sale amount Rs.11900/-, one pistol 30 bore 

with fitted magazine containing 05 rounds and one spare 

magazine having 02 rounds were also recovered from the

V.

residential room of accused.

6 After close of the prosecution evidence, statement of

accused facing trial U/S 342 Cr.P.C was recorded wherein he

denied the charges and professed his innocence. However, the

accused facing trial neither opted to be examined on oath nor 

wished to produce any evidence in his defiance.

7. I have heard the arguments of learned APP for the State.

learned defiance counsel and have thoroughly perused the

record.

8. Learned APP for the state argued that in pursuant to the

spy information regarding the involvement of accused facing

trial in narcotic business, SHO/complainant obtained search

warrant from the competent court, before conducting search

. test purchase was conducted and after due process search was

conducted in the house of accused which culminated in to the

recovery of narcotics and illegal weapon. He contended that the



iyc7orj4
riic Stale V*. Numaii Khaii 
(.‘N'.SA Ciise NiiJOf.-MCrC or2{)|-J

prosecuiion has produced evidence in line with the contents oC

FIR and no contradiction found in the statements of prosecution

witnesses. He submitted that the .samples of recovered narctiiic 

were sent to FSL. the report of which is positive which fully

proves the charge against tiie accused facing trial. With these
..v'V' ■ • • . »V \

submissions he requested for the conviction of accused

On the other hand learned counsel appearing on •belinll of *

/*■ /
/ /'U

9.

■1
accused facing tida! while refuting.the submissions made by the 

learned APP for the Slate, argued that the complainant while 

making ingress into the ho\x^^ of accused and making search 

did not call upon the respectable inhabitants of the locality to 

witness the search and recoveries and thus violated the

I

mandatory provisions of -law and in this respect the case {»!' 

prosecution is doubtfu! in its inception. He submitted that 

tnatcrial contradictions have been surfaced amongst the cross 

examination of the pro.seculion witnesses which create doubt 

regarding the involvement of accused facing trial in the present 

case. He argued with vehemence that prosecution failed to 

prove safe custody and transmission of drug from the Police 

Siaiion to Chemical Examiner as the witness who alleged to 

bring the samples to the FSL has not been examined by the 

prosecution. He conlerdcd that the prosecution case is full of 

infirmities and contradictions benefit of which sliou!dJ>e-givon
t

V t
•■"-V

/ ijvn'Hsri-nf s ^ cy
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■lfe prosecution has produced evidence in line with the contents of 

FIR and no contradiction found in the statements of prosecution 

witnesses. He submitted that the samples of recovered narcotic 

were sent to FSL, the report of which is positive which fuily 

proves the charge against the accused facing triai. With these 

submissions he requested for the conviction of accused .

9. On the other hand teamed counsei appearing on behaif of 

accused facing triai while refuting the submissions made by the 

iearned APR for the State, argued that the compiainant while 

making ingress into the house of accused and making search 

did not caii upon the respectabie inhabitants of the iocaiity to 

witness the search and recoveries and thus violated the 

mandatory provisions of law and in this respect the case of 

prosecution is doubtfui in its inception. He submitted that 

materiai contradictions have been surfaced amongst the cross 

examination of the prosecution witnesses which create doubt 

regarding the involvement of accused facing triai in the present 

case. He argued with vehemence that prosecution faiied to 

prove safe custody and transmission of drug from the Poiice 

Station to Chemicai Examiner as the witness who aiieged to 

bring the sampies to the FSL has not been examined by the, 

prosecution. He contended that the prosecution case is full of 

infirmities and contradictions benefit of which should be given
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U) ihc accused facing .rial. He requested for acquittal.of 

accused facing trial.

U). Record examined m the light of arguments. The case of 

prosecution according to the FIR is that upon spy intormaiion 

regarding the involvement of accused lacing trial in narcopi^ • - 

dealing, the complainant Imran Ullah Rhattak SHO- Canti 

D.l.lChan obtained search warrant from the Illuqa Magistrate 

and prior to raid constable Naseer Ahmad No.62I9 was .sent 

with a note of Rs.lOOO;- bearing No. JH-8352414 as 

purchaser. Naseer Ahmad No.62t9 as PW-6 deposed thal he 

depuled by ihe SV!0 as test purchaser upon which he 

sited tlie place of occui 'ence and met a person namely Noman 

Klian who was selling charas from whom ho purchased chars in 

lieu of Rs.lOOO/-, In the FIR Ex.PA the name of person who 

conducted lest purchase I.s mentioned as Naseer Ahmad 

constable No.6219. When complainant of the present case 

namely. Imran Ullah Khuttak appeared as PW-I, who stated in 

hi t examination in chie! that he deputed Constable Naseeb 

Ahmad No.62l9 a.s test purchaser. PW-6 is Naseer Muhammad

,/ .

3 a test

was

Vi

constable No. 853 who sl ued that he was deputed by the SMO 

purchaser. The name of person who was dspiiicd for lost 

Naseer Ahir.ad No.6219 In the FIR which is

as test

purchase is

dilTcrenl from the person as mciuioned in the slaleineni of
y.

cf
i . )

coinplainanl as PW-1 and similarly the numl-er o» 'Nas'.'ci'

.it­
'll

ISl CamScaiiner
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to the accused facing trial. He requested for acquittal, of 

accused facing trial..

10. Record examined in the light of arguments. The case of 

prosecution according to the FIR is that upon spy information 

regarding the involvement of accused facing trial in narcotic & 

dealing, the complainant Imran Ullah Khattak SHO Cantt 

D.l.Khan obtained search warrant from the lllaqa Magistrate 

and prior to raid constable Naseer Ahmad No .6219 was sent 

with a note of Rs.1000/- bearing No. JI1-8352414 as a test 

purchaser. Naseer Ahmad No.6219 as PW-6 deposed that he 

deputed by the SHO as test purchaser upon which he 

visited the place of occurrence and met a person namely Noman 

Khan who was selling charas from whom he purchased chars in 

lieu of Rs.1000/-. In the FIR Ex.PA the name of person who 

conducted test purchase is mentioned as Naseer Ahmad 

constable No.6219. When complainant of the present case 

namely, Imran Ullah Khattak appeared as PW-1, who stated in 

his examination in chief that he deputed Constable Naseeb 

Ahmad No.6219 as test purchaser. PW-6 is Naseer Muhammad 

constable No. 853 who stated that he was deputed by the SHO 

as test purchaser. The name of person who was deputed for test 

purchase is Naseer Ahmad No.6219 in the FIR which is 

different from the person as inentioned in the statement of 

complainant as PW-1 and similarly the number of Naseer

was
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Muhammad as incnlion;d in his statcmeni as ^W-6 docs not

Lilly the luinibcr as mentioned in the FJR. When any person ir. 

deputed lor test pureha.c the person who deputed him gives 

ciinency note to be signed by him in order -o exclude any 

doubt. In the present cas- the complainani/SHO did not sign l|lc- 

cjiTcncy note which was given for the puiposc cl lest purchase. 

It is also important to mimtion here that the sail, currency note 

his not been produced c.uring the evidence of j^rosecutidn. In 

the light of foregoing di.icussion the name of p irson who was 

deputed for test purchase is different in the FIR and statemeni 

0 'complainant and his number is also different <.s evident from 

-itatement of PW-6 and f ‘.R on one hand and on tlic other hand

the cujToncy note was reilher signed by the complainant nor

produced during the evil cnce of prosecution, T his shows that

the lest purchase has not ocen conducted in accordance with

law and settled principles

An another intrigui.ig aspect of the preseni case is that all 

thj proceedings right from spy information till t.ie recovery of 

contraband and ammuni'lon have been written down in the

n.

murasila l:x;PA/l. It war incumbent upon the tomplainanl la 

re.luce into writing in the daily diary regarding ll.e information 

received from the person a.s spy and the proceedings of 

purchase. No daily diary -egaidiiig the fact of spy information 

UM.I lest purchase have been reduced neither ihi.s fact hiis been

. -/
0/

‘ (;■ ic.si
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Muhammad as mentioned in his statement as PW-6 does not 

tally the number as mentioned in the FIR. When any person is 

deputed for test purchase the person who deputed him gives 

currency note to be signed by him in order to exclude any 

doubt. In the present case the complainant/SHO did not sign in 

currency note which was given for the purpose of test purchase. 

It is also important to mention here that the said currency note in 

the light of foregoing discussion the name of person who 

deputed for test purchase is different in the FIR and statement 

of complainant and his number is also different as evident from 

statement of PW-6 and FIR on one hand and on the other hand 

the currency note was neither signed by the complainant 

produced during the evidence of prosecution. This shows 

the test purchase has not been conducted in accordance with the 

law and settled principles.

11. An another intriguing aspect of the present case is that all 

the proceedings right from spy information till the recovery of 

contraband and ammunition have been vi/ritten down in the 

murasila Ex.PA/l. It was incumbent upon the complainant to 

reduce into writing in the daily diary regarding the information 

received from the person as spy and the proceedings of test 

purchase. No daily diary regarding the fact of spy information 

and test purchase have been reduced neither this fact has been

was

nor

that
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incnlioncd in ihe slaicincius of coniplainani 

OlTiccr. At least test

and Invesiiuaii.ny, 

p iixliasc proceedings, being independent 

oioccediiigs must be b ought on record prior to the raid. Not

loing so by the coinj)lain:im makes the lest purchase 

'roceetlings highly doiiotiul which is the founeation of present

case.
f

2. The extract of Ma J No.33 and Mad No.4i is available on

record as Ex.Pvv A!A According to Mad No. 33 SHO

complainant of preseiii case Imran Ullnh Kluuak alongwiih 

Giher police ofllcials un ler ih^^supervision of USP City Circle 

left the Police Station for search and .strike operation on

IS.10.2018 at 15:00 hot rs. Meaning thereby that complainaiu

o.'lhc iiislaiil case Irnrai Ullah Khallak left the Police Station

18.10.2018 at 03:00 I .M. According to Mad No. 4 I the saido 1

21:40 hoursImran Ullah Rhaliak SH.) on 18.10.2018 r 

aongwilh police olTicinh mentioned in Mad bo. 33 returned 

a ler search and strike operation within die jurisdiction of 

P dice Station Cant D.I.Khan. Mad No. 41 contains the fact of 

present case which arc n mated as during searcl, operation spy 

information was received regarding the involvement of Noman 

accihscd facing trial in the narcotics dealing at which he 

obtained search warrant fx.PW 1/2 and alter the proceedings of 

tesl purchase, he raided the house of accused .ind recovered 

mrcotic and illegal weapt n. it is perlineni to mention here that 3'

L.-\ •i:

1 nf 6
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mentioned in the statements of complainant and Investigating 

Officer. At least test purchase proceedings, being independent 

proceedings must be brought on record prior to the raid. Not 

doing so by the complainant makes the test purchase 

proceedings highly doubtful which is the foundation of present

IP

case.

12. The extract of Mad No.33 and Mad No.41 is available on 

record as Ex.Pw 4/4. According to Mad No. 33 SHO 

complainant of present case Imran Ullah Khattak alongwith 

other police officials under the supervision of DSP City Circle 

left the Police Station for search and strike operation on 

18.10.2018 at 15:00 hours. Meaning thereby that complainant 

of the instant case Imran Ullah Khattak left the Police Station 

on 18.10.2018 at 03:00 P.M. According to Mad No. 41 the said 

Imran Ullah Khattak SHO on 18.10.2018 at 21:40 hours 

alongwith police officials mentioned in Mad No. 33 returned 

after search and strike operation within the jurisdiction of 

Police Station Cant D.I.Khan. Mad No. 41 contains the fact of 

present case which arc "narrated as during search operation spy 

information was received regarding the involvement of Noman 

accused facing trial in the narcotics dealing at which he 

obtained search warrant Ex.PW 1/2 and after the proceedings of 

test purchase, he raided the house of accused and recovered 

narcotic and illegal weapon . It is pertinent to mention here that

CTD KP
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ct'inplainiuit Imran Ullali ICiiailak and police cd'lkial Icfi the 

I >lice Station at 15:00 lOur i.e. 03 p.m for scirch and strike 

o.ieralion and during Ih it operation received soy information 

a ul he obtained search varranl from the Illaqa Magistrate, 'fhe 

Ol der of learned JM-1, L .l.Khan dated 18.10.2018 is available 

o.\ record according to which SHO Police Station Canli 

D.l.Khan appeared lx lore the court and submitted an 

application for issuance of search warrant against the accused 

facing trial. When complainant left the Pobce Station on 

l;I.i0.20lS a£ 03:00 P.n; and ‘he received information during 

search and strike operation which naturally consumed some

;

«

■V

i-
i - /

j ■'

line, 'fhe close of court timing is 03:00 p.m therefore, the story

ntrraled by the complainant in Mad No, 33 and Mad No.41

stalemeiVt ofdated 18.10.2018 is not believable. Fvirther as per 

PW-6 he was sent by ‘1-10 for test ptirchase nt 15;IS hours.

0,

record the complainant left ibe Police Station at 

and aftei that received spy information and

:ale then it docs

'Vheri as per

15:00 hours

obtained search warrant Irom the illaqa Magisi 

not appeal to tire prudent mind that all these events oceuned

rvithin 1-5 minutes, .herefore, the statomnot of Naseer
0

. ol Mulwmmad ve? iviuta, \t\5 settdmti fov VttV vvwte 

15:15 hours is not believable.

•Ot'e

/ ^

Varjou.s contraliclioiis occurred in the sialonents ui'13.

pro.vccufion wiificss'cs v/iieh make (he case of acciisod lircingt ^ ^ A
.bN'
i.f/'.f
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complainant Imran Ullah Khattak and police official left the 

Police Station at 15:00 hour i.e. 03 p.m for search and strike 

operation and during that operation received spy information 

and he obtained search warrant from the lilaqa Magistrate The 

order of learned JM-I, D.I.Khan dated 18.10.2018 is available 

on record according to which SHO Police Station (Cantt. 

D.I.Khan appeared before the court and submitted an. 

application for issuance of search warrant against the accused 

facing trial. When complainant left the Police Station on 

18.10.2018 at 03:00 P.m and he received information during 

search and strike operation which naturally consumed some 

time. The close of court timing is 03:00 pm therefore, the story 

narrated by the complainant in Mad No. 33 and Mad No.41 

dated 18 10.2018 is not believable. Further as per statement of 

PW-6 he was sent by SHO for test purchase at 15:15 hours. 

When as per record the complainant left the Police Station at 

15:00 hours and after that received spy information and 

obtained search warrant from the lilaqa Magistrate then it does 

not appeal to the prudent mind that all these events occurred 

within 15 minutes, therefore, the statement of Naseer 

Muhammad PW-6 regarding his sending for test purchase at 

15:15 hours is not believable.

A 13. Various contradictions occurred in the statements of 

prosecution witnesses which make the case of accused facing

IIMV
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\n..\ douhirul. In Mura.ila l*x.PA/l allcr conducting ic^i/

purchase PW-U gave mis rail lo the complainant wiiile as pet 

of PV/-6. he nformcd the SHO complainant. In 

Mmnsila Ex.PA/l ;in<l F R Ex.PA il is menticieil that lady 

Humaira Aklil.ir No. 735ai;cotiipanyiiig the raidtiig

party, but, in the site plan Ex.PB neither contains her naine

Statement ol

staiemeni

constable

IU)f

point has been assigned lo her. As per

PW-1, whei he aiongwilh other police

! any

orfieuils .-y'-fl-''copiplainani
t

the house of accused facing trial he was present in

the other hand P\V-6 staled
reached to

tin. Veranda of his house ,whh?^on 

llKt accused racing trial was silting outside of his house.

According lo Bashir Huss liii Investigating Officer he remained 

,he spot for about one hour and 55 minutes while PW-6

in cross examination that Investigating Officer look 40/45

The above stated

on

stales in ----

minutes in preparing the recoveiy 

contradiction are material contradictions which arc fatal lo the

memo.

prosecution case.

14. Mo.3l important aspect of the present case making it

hii’hly doubtful is that prcseculion has badly laikd lo prove the 

saVc custody and iransmis ;ion of drug from the Police Sttuit)n to

the statement of PW-l heih-,' Chemical Examiner. As per

handed over the custody of accused, his card pf anesl. 

pi")peny and recovery .nemo lo the Investigating Officei

0
case

//r\
0 fy

Bishir i-lussnin Investignpng Officer when nppc.trcd as PW-h
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trial doubtful. In Murasila Ex.PA/1 after conducting test 

purchase PW-6 gave miscall to the complainant while as. per 

statement of PW-6, he informed the SHO complainant. In 

Murasila Ex.PA/l and. FIR Ex.PA it is mentioned that lady 

constable Humaira Akhtar No. 735accompanying the raiding 

party, but, in the site plan Ex.PB neither contains here name nor 

any point has been assigned to her. As per statement, of 

complainant PW-1. when he alongwith other police officials 

reached to the house of accused facing trial he was present in 

the Veranda of his house white on the other hand PW-6 stated 

that accused facing trial was sitting outside of his house. 

According to Bashir Hussain Investigating Officer he remained 

on the spot for about one hour and 55 minutes while PW-6 

states in cross examination that Investigating Officer took 40/45 

minutes in preparing the recovery memo. The above stated 

contradiction are material contradictions which are fatal to the 

prosecution case.

14. Most important aspect of the present case making it 

highly doubtful is that prosecution has badly failed to prove the 

safe custody and transmission of drug from the Police Station to 

the Chemical Examiner. As per the statement of PW-1 he 

handed over the custody of accused, his card of arrest, case 

property and recovery memo to the Investigating Officer 

Bashir Hussain Investigating Officer when appeared as PW-4

a
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ilo did not uiu;r ii idtigle word regarding ilio rc-'Cipi uC cu^ic 

pi'opuriy. Similarly, Abdu Ghalbor Miiluirrir a.s PW-2 .slated

lh"il ho received nuirasila enl by the SHO. throu.’h Constable

1 e calcgoricaliy stattd in cro.ss
Muhaininad Sulcman.

nothing hasexaminalion ihai he only chalked out the hIR 

bcei done by bim. It is sh'onded in mystery that who bmuiihl 

the Police Station and wlto received the

anc

/
/•'

the case properly to

sail c. l^irlher the person

ntioned by the !i vesligaling Oriicer

v'ho look the samples ic the hSL has 

nor his siaicmem
neither tne

When theof investigation

the safe custody and transmission of
recorded during c(wa:

■,eculion failed io prove 

ihe FSL then ih^

pro
be reliedChemical Report can.ioi

diiu vO

upon.
be, It canof above nentionod circumstancesIn view15.

...ily concluded that prosecution has lailed to bring home guilt

of reasonable doubt and present10 accused beyond any .shadow

only Ptill or ccalradiclions, but there s no material
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he did not utter a single word regarding the receipt of case 

property. Similarly, Abdul Ghafoor Muharrir as PW-2 stated 

that he received murasila sent by the SHO. through Constable 

Muhammad Suleman. He categorically stated in cross 

examination that he only chalked out the FIR and nothing has 

been done by him. It is shrouded in mystery that who brought 

the case property to the Police Station and who received the 

same. Further the person who took the samples to the FSL has 

neither mentioned by the Investigating Officer nor his statement 

was recorded during course of investigation. When the 

prosecution failed to prove the safe custody and transmission of 

drug to the FSL then the Chemical Report cannot be relied

-m

upon.

15. In view of above mentioned circumstances, it can be

easily concluded that prosecution has failed to bring home guilt 

to accused beyond any shadow of reasonable doubt and present 

case is not only full of contradictions, but there is no. material 

evidence against the accused facing trial. The witnesses of 

recovery imemo, complainant as well as Investigating Officer 

have not deposed in proper manner and have contradicted each 

other version. No accused can be convicted on mere score of 

oral submissions unless properly corroborated through cogent 

and confidence inspiring evidence. It is also repeatedly held that 

even a single circumstance, creating reasonable doubt is
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suiricioiu 10 acquii ‘.he accused, what to say about

maicrinl contradictions c f*the present ease.

R.es’j!tainly, while extending the benefit of doubt to the 

aceitsed facing trial, the accused namely Noman Khan son ol 

I ’azal Rabani is hereby acquitted in the instant ease. Accused is 

on bail, his sureties are also discharged from the liabtlities of

V

bail bonds.

Case property i.e. aarcoiics be destroyed, while personal 

l.;wriil belonging i.c. Ca;li amount Rs. 11900/- iccovercil from

li

me possession of accused be handed over to the accused after

10 t‘ceot (lexpiry of period of appeal/revision. File be consigned

of learned Dislrict & Sessions Judge, D.I.Khan aliei ib.room

n(;ces3ary completion anu compilation.

Pronounced in open court at D.I.Khan, under my band 
and seal of the cour this 05“' day ot Septenibei, 2020.

(Mul^tmmad AsimJ 
ASJ/Judge Special Court/ 

Judge Model Crimina. Trial Court 
Dera ismail Knun.
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IX’ra Ismail Khan
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Sufficient to acquit the accused, what to say about 

material contradictions of the present case.

Resultantly, while extending the benefit of doubt to the 

accused facing trial, the accused namely Noman Khan son of 

Fazal Rabani is hereby acquitted in the instant case. Accused is 

on bail, his sureties are also discharged from the liabilities of

s

bail bonds

Case property i.e. narcotics be destroyed, while personal

lawful belonging i.e. Cash amount Rs. 11900/- recovered from

the possession of accused be handed over to the accused after

expiry of period of appeal/revision. File be consigned to record

learned District & Sessions Judge, D.I.Khan after its

necessary completion and compilation.

Pronounced in open court at D.I.Khan, under my hand

and seal of the court this 05th day of September, 2020.
Sd

(Muhammad Asim) 
ASJ/Judge Special Court/ 

Judge Model Criminal Trial Court 
Dera Ismail Khan.

room on

CERTIFICATE

Certified that this judgment consists of 14 (Fourteen) 

pages, each page has been read over, corrected wherever 

it was necessary and signed by me.

Sd
(Muhammad Asim) 

ASJ/Judge Special Court/ 
Judge Model Criminal Trial Court 

Dera Ismail Khan.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR CAMP COURT.D.I.KHAN.

BEFORE: KALIM ARSHAD KHAN CHAIRMAN

ROZINA REHMAN MEMBER (Judicial)

Service Appeal No.5673/2021

Muhammad Noman, Ex-Constable No. 1218, CTD Unit, D.I.Khan 

office of SSP/CTD. South Zone. Presentiy Care of Fazai Rabani 

Marwat, Naad Ali Shah, D.I.Khan. 

(Appeilant)

Basti

VERSUS

The Provincial Police Officer (IGP), Khyber Pakhtunkhwa, Central 

Police Office. Peshawar.
Deputy Inspector General of Police/Counter Terrorism Department, 

Khyber Pakhtunkhwa. Peshawar.
Senior Superintendent of Police, CTD, South Zone, Khyber 
Pakhtunkhwa, at Dera Ismail Khan.
Superintendent of Police, CTD, Dera Ismail Khan.

1.

2.

3.

4.
(Respondents)

Present:

Mr.Muhammad Ismail Aiizai. 
Advocate.................................. For appellant.

Mr. Muhammad Jan, 
District Attorney....... For respondents.

Date of Institution 
Dates of Hearing... 
Date of Decision...

26.05.2021
28.10.2022
28.10.2022

SERVICE APPEAL AGAINST FIRST, ORDER DATED 24.01.2019 

WHEREBY THE APPELLANT IS AWARDED PUNISHMENT OF 

DISMISSAL. FROM SERVICE BY RESPONDENT N0.3 &

SECONDLY, FROM FINAL ORDER DATED 03.05.2021 OF

NO.l DEPARTMENTALWHEREBYRESPONDENT 

APPEAL/REVISION PETITION WAS REJECTED.
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JUDGMENT

KAUM AKSHAI) KHAN. CHAIRMAN:- • Briefly siakd the

lacis rise in filing ol the instanl service appeal are thai disciplinary
j

action was laken against ihe appcilanlon llw allegation that he
f.

charged in case PIK No. ^19 dated 18.10.2018'registered under Sections 

9(bi CNSA re.ul will) section 15AA of Police Station Cantonment

was

D.l.Klian ITiai on conclusion of Ihe inquiiy, the appellant was awarded 

in.ijor penally of dismissal from service vide impugned order dated 

-4.01.2019 fhe appellant filed deparimenial appeal, however the same 

w.is filed on 17.12 2020, therefore, the appellanl filed revision peiilion, 

wliich was also rejected vide order dated 03.05.2021, hence ihe insiant

soiA ice appeal.

Respondents contested the appeal by way of submitting para-wise

ci-mmenls, wherein they refuted the assertions!as raised by the appellanl

ill his appeal.

Learned counsel for the appellanl has contended that the appellanl 

noi at all .issocialcd with the inquiiy pioceedings and the inquiry 

olficei even did not btuher lo afford opportunity to the appellanl to record 

hi. statement He hirlher argued that neither copy of the inquiry report 

providcii 1“ ihc appellant nor any final .shmv-cau.se notice was issued 

to him. He also .iigued that the impugned order of dismissal of the 

appellant wa.'. passeil prior to outcome ol ihe trial of ihe criminal 

re::isie(cld aguiiis^ him, which fact has rendered the impugned order as

.V

wa.s

w.is

case

C]
\<,id ab-initio. He iic.\i contended lluii ihe appellanl has already been ^ I

% :
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JUDGMENT

KALIM ARSHAD KHAN, CHAIRMAN Briefly stated the

facts giving rise to filing of the instant service appeal are that disciplinary

action was taken against the appellanton the allegation that he was

charged in case FIR No. 919 dated 18.10.2018 registered under Sections

9 (b) CNSA read with section I5AA of Police Station Cantonment

D.I.Khan. That on conclusion of the inquiry, the appellant was awarded

major penalty of dismissal from service vide impugned order dated

24.01.2019. The appellant filed departmental appeal, however the same

was filed on 17.12.2020, therefore, the appellant filed revision petition.

which was also rejected vide order dated 03.05.2021, hence the instant

service appeal.

Respondents contested the appeal by way of submitting para-wise2.

comments, wherein they refuted the assertions, as raised by the appellan

in his appeal.

Learned counsel for the appellant has contended that the appellant3.

was not at all associated with the inquiry proceedings and the inquiry

officer even did not bother to afford opportunity to the appellant to record

his statement. He further argued that neither copy of the inquiry report

was provided to the appellant nor any final show-cause notice was Issued

to him. He also argued that the impugned, order of dismissal of the

appellant was passed prior to outcome of the trial of the criminal case

registered against him, which fact has rendered the impugned order as

void ab-initio. He next contended that the appellant has already been
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iKiniiilcil in ihtf criminal case registered against him, therel'ore, the 

Hiipugnei.l ouleib are liahlc to be sot-asidc and the appellant is entitled to 

be lein^lak’d in service with all back benefits. •

j

On the lUbci band, learned District Audrney for the respondents 

has contended that the appellant the local ;police of Police Suilion 

Cantonment D.l.Khan recovered Charas “Hashish” weighing about 250 

grams ns well as two pistols with ammunitions from the po.ssession of the 

appellant, ihcreloi-c, case FIR Ko. 919 dated I8.10.201li under Sections 

o(b) CN.SAread with section I5AA of Police Station Cantonment

4,

D I.Khan wa> registered against the appellant. He further argued that the
i

iiK|uir)' proceedings were ct)nducled in accordance with relevant rules 

and the appellant was provided ample opportunity of self-defense as well 

ns personal hearing but he failed to produce any cogent inuicrial in 

rehuiial (d' the charges leveled against him; that departmental as well as 

enminal proceedings are distinct in nature and can am parallel. He next 

iii^ued that the appellant has been acquiitetl in the criminal case.s, 

however the alloualions leveled against him w’ere proved in the 

dcparimenia) inquir). therefore, he has rightly been dismissed from 

service. In the last he argued that the appellani has been dismissed from 

sei\ice \ide order dated 24.01.2019 but he has submitted departmental 

appeal on 14,(^,2020 which is badly lime baned, therefore, the appeal in 

hand is not nutiiiiaitiahle and is liable to be disnjissed with costs.

heard the arguments of learncit Counsel for the parties and ^\VV have5.
*r f • Ihave peiUsecI the record.

- <7-
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A/3
acquitted in the criminal case registered against him, therefore, the# -

impugned orders are liable to be set-aside and the appellant is entitled to

be reinstated in service with all back benefits.

On the other hand Learned District Attorney for the respondents4.

has contended that the appellant the local police of Police Station

Cantonment D.I.Khan recovered Charas "Hashish" weighing about 250

grams as well as two pistols with ammunitions from the possession of the

appellant, therefore, case FIR No. 919 dated 18.10.2018 under Sections

9(b) CNSA read with section 15AA of Police Station Cantonment

D.I.Khan was registered against the appellant. He further argued that the

Inquiry proceedings were conducted in accordance with relevant rules

and the appellant was provided ample opportunity of self-defense as well

as personal hearing but he failed to produce any cogent material in

rebuttal of the charges leveled against him; that departmental as well as

criminal proceedings are distinct in nature and can run parallel. He next

argued that the appellant has been acquitted in the criminal cases.

however the allegations leveled against him were proved in the

departmental inquiry, therefore, he has rightly been dismissed from

service. In the last he argued that the appellant has been dismissed from

service vide order dated 24.01.2019 but he has submitted departmental

appeal on 14.09.2020 which is badly time'barred, therefore, the appeal in

hand is not maintainable and is liable to be dismissed with costs.

We have heard the arguments of learned counsel for the parties and5.

have perused the record.
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.A |K*iu;>;il oT ihc record would show iluit the appellant 

iliMiiisseti liom >ci'\ ice vide order dated 24.01.2019 on llie allegatioob of 

Ids in\ol\en:enl iii case FIR No. 919 dated 18.10.2018 legisiered under

was(•

Section Otb) CNSAread with section 15AA ol Police Station Cantonment

issued by giving three days’ lime 

contravention ot the

L) l.Khaiv Citaice sheet (undated) was

to the appellant to pot in written defence,, in

rule 0 i(b) or the KItybci' Paklilunkhwa Police Rules, 1075 

aine.ulecl upK. :U14), which require the aurhori.y lu trive seven days’ 

,i,ne lo Ihe acorsed ..fficial to pul ii. wrillcn defence atier the show cause 

ed upon the appcllant.Mr. Gul Rauf Khan DSP.CTD

pn»vihti»ns o!

la'.

luilice ha.-, been scr\
irv ollkcr in the matter, whoDcra Ismail Khan was appointed as inquiry

the Senior Superintendent ot Police. Couniei
submitted Itis rcpoii to

Depattmen. -Souph. Zone Rhyhcr Pakhlunkhwa, who
Tcrrori.sni

^trnighiawn> passed the 

the enquiry proceedings has 

iind only a report i> on 

recorded the siaieioetils ofpolice

MuharrarP-SCIUlmran

1^5 P.S Caoti. Constable

impugned order. As usual, the entire record of

not been placed on record by the respondents 

the file. As per the report, the inquiry oJllccr has 

officials namelyMr limei Khilab ASI

Ullah Khaliak SIIO I'.S Cunli. Abdul Ghafoor

Naseer Ahmad No. 6219 P.S Caiill, 

NO.K777 P.S Canll and Lady Constable 

735 P.S Cantt but. it appears that, tlie appellant

N»‘
Muhammad SulemanConstable

hlmiiairu .Akiuar No.
was

iiv of cross examination to ail the witnesses, which 

^vhole proceedings illegul and liable to be sol-aside.

ided oppoiiuniiyru t p‘0''

tciidcreil the

^,r the staicmcni.s
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of Ihe witnesses has been placed on file to 

irv officer reached a )uoj’Cf conclusion or not
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A perusal of the record would show that the appellant was6.
^ -

dismissed from service vide order dated 24.01.2019 on the allegations of

his Involvement In case FIR No. 919 dated 18.10.2018 registered under

Section 9(b) CNSAread with section 15AA of Police Station Cantonment

D.I.Khan. Charge sheet (undated) was Issued by giving three days' time

to the appellant to put in written defence, in contravention of the

provisions of rule 6 i(b) of the Khyber Pakhtunkhwa Police Rules, 1975

(as amended upto 2014), which require the authority to give seven days

time to the accused official to put in written defence after the show cause

notice has been served upon the appellant.Mr. Gul Rauf Khan DSP/CTD

Dera Ismail Khan was appointed as inquiry officer in the matter, who

submitted his report to the Senior Superintendent of Police, Counter

Terrorism Department Sought Zone Khyber Pakhtunkhwa, who

straightaway passed the impugned order. As usual, the entire record of 

the enquiry proceedings has not been placed on record by the respondents
I

and only a report is on the file. As per the report, the inquiry officer hasC"^^®

recorded the statements of police officials namelyMr. Umer Khitab ASI

Muharrar P.S CTD, Imran UMah Khattak SHOP.S Cantt, Abdul Ghafoor

No. 195 P.S Cantt. Constable Naseer Ahmad No. 6219 PS Cantt,

Constable Muhammad Suleman No.8777 P.S Cantt and Lady Constable

Humaira Akhtar No. 735 P.S Cantt but, it appears that, the appellant was

not provided opportunity of cross examination to all the witnesses, which

has rendered the whole proceedings illegal and liable to be set-aside.

None of the statements of the witnesses has been placed on file to

ascertain whether the enquiry officer reached a proper conclusion or not
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especiiitK wliL'ii il is sUilal in ihe enquiry report lluil ASl Umar Kliilab, 

Muluinat l‘o!iee Sialioii C l 1) allcyetl ihal the appellant was absent Iroin 

Jui> at ihe lime of occurivntc, liien it was incumbent upon the 

respiMulonis to luue placcil any concrclc documenl sbowiny aiuJ proving 

sicli allegoit absence ot the appellant at tlie relevant point ol time

io;^cihcr wiili ihe supporting documentary evidence that at the lime the

such and such place etc. Similarly, whaiuppolLuu was to iKTlorm duty at 

.u lion w as taken on ins alleged absence is also hot disclosed. So much so

record to makethe staienieni itt tliis imporUint witness was not.placed 

..r ihc above tacts. All llie.se factors lead us 

co!uiuci«.d in ibc above mode and.inanncr

on

to hold that the
a^sc.sslnelU

has rendered il
c!a|uiiy

fi litlcs-s.

i,„ „f repon or the l).SIVCTD D.I.KIittn Range, the 

dismissed by the ;Senior Superintendent of 

DIKhan vide order dated 24.01.2019. 

notice as the impugned order is

{)n ivccipi

j.ppcllnni was siraighiaway 

C 10 Soiiiti
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Police

vsubout tssu.ng bin. linal show cau.se 

silent regmding
of show cause notice or providing .anyissuance

1 hearing after conduct of the alleged eiuitiiry and 

of misconduct.. Similarlv. copy of the 

DSP/CTD D.I.Kh'an Range were also not

in numerous

opporiuniiy ol persona

the appellant guiltyholding

piocceding> cm 

piovided to the appellant

Klucied by

. This Tribunal has iilrciidy held

notice as well a.s providing of„,mis.uing of linal sltow-cau^

the delinqucm ulTicial'officer was a must.
lUi{gnicidi>

of Ihe iiu|uii> ivpott to 

laced on

op>
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judgment of august Supreme Coiiit of Pakistan
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especially when it Is stated In the enquiry report that ASI Umar Khitab,

Moharrar Police Station CTD alleged that the appellant was absent from

duty at the time of occurrence, then It was incumbent upon the

respondents to have placed any concrete document showing and proving

such alleged absence of the appellant at the relevant point of time

together with the supporting documentary evidence that at the time the

appellant was to perform duty at such and such place etc. Similarly, what

action was taken on his alleged absence Is also not disclosed. So much so

the statement of this Important witness was not placed on record to make

assessment of the above facts. All these factors lead us to hold that the

enquiry conducted in the above mode and manner has rendered it

fruitless.

theOn receipt of report of the DSP/CTD D.I.Khan Range,7.

appellant was straightaway dismissed by the Senior Superintendent of
1.

Police CTD South Zone KP at DIKhan vide order dated 24.01.2019, Vi

without issuing him final show cause notice as the impugned order is

silent regarding Issuance of show cause notice or providing any

opportunity of personal hearing after conduct of the alleged enquiry and

holding the appellant guilty of misconduct. Similarly, copy of the

proceedings conducted by DSP/CTD D.I.Khan Range were also not

provided to the appellant. This.Tribunal has already held in numerous

judgments that issuing of final show-cause notice as well as providing of

copy of the inquiry report to the delinquent official/officer was a must.

Reliance is also placed on judgment of august Supreme Court of Pakistan
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as iM.n IMKI Siipieme Court 176, wherein il hits been held lhai 

>iilc> devoid o|‘ provision of tinal show cause iiiolico alony; wiih inquiry 

icpuil ueie lun valid rules. Non issuance of rinal show cause nolice and

•soppl\ ol eop) oi ihe inquiry report lo ll»c uppclluni iias caused 

niisciiniaiie of iusliec. in such a siluution, die appellant was not in a 

p(*siuon to properK defend himself in respect of the allegations leveled 

ayainsi him. Besides the disciplinary proceedings were initiated by the 

Superinlcndenl of Police CTD, D.l.Khan, as is evident front staleinenl of 

allegation vide Gndsl No.2627-3l/CTD daied^ 23.10.20IS, wherein the 

Superintendent of Police. CTD D.l.KJian, showing himself lo be the

non

Competent .\mhorit>, initiated the departmeiunl proceedings whereas

. dated 24.01.2019.\ide the impugned order No.l9-22yR/SSF/Souih Zone

Superimcndenl of Police CTD Souili Zone. Khyber 

without sliowing whether and how the 

KJ* became the Authority ai the time when the 

f dismissal of the appellant was passed.

invtead. tlie Senior

Pakhiunkhw a. has passed the same

SSP CTD South Zone

impugned iirdcr o

Moreover, the appellant has already been acquitted vide judgnteni

the tlicn ASJ/Judge Special CourPJudge
S.

05.()9.:o:o passed bydated

Model Cnmiii.d Triol Coun
, Dera Ismail Khan, it is evident from perusal 

ion was tnkeir ngaiast the appellant

riR No. 919 dated 18.10.2018

on
record that disciplinary acli.
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ol the

the ground

9(h)under Secnons
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reported as PLD 1981 Supreme Court 176, wherein it has been held that

rules devoid of provision of final show cause notice along with inquiry

report were not valid rules. Non issuance of final show cause notice and 

-supply of copy of the inquiry report to the appellant has caused 

miscarriage of justice, in such a situation, the appellant was not in a 

position to properly defend himself in respect of the allegations leveled 

against him. Besides the disciplinary proceedings were initiated by the 

Superintendent of Police CTD, D.I.Khan, as is evident from statement of 

allegation vide Endst No.2627-31/CTD dated 23.10.2018, wherein the 

Superintendent of Police, CTD D.l.Khan, showing himself to be the 

Competent Authority, initiated the departmental proceedings whereas 

vide the impugned order No. 19-22/R/SSP/South Zone, dated 24.01.2019, 

instead, the Senior Superintendent of Police CTD South Zone, Khyber 

Pakhtunkhwa, has passed the same without showing whether and how the 

CTD South Zone KP became the Authority at the time when the

non

SSP

impugned order of dismissal of the appellant was passed.

c
Moreover, the appellant has already been acquitted vide judgment8.

dated 05.09.2020 passed by the then ASJ/Judge Special Court/Judge

Model Criminal Trial Court, Dera Ismail Khan. It is evident from perusal

of the record that disciplinary action was takeh against the appellant on

the ground of his involvement in case FIR No. 919 dated 18.10.2018 

under Sections 9(b) CNSA/ISAA of Police Station Cantt D.l.Khan,

however after acquittal of the appellant, the very ground, on the basis of
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wUich liiscipliiiiiiy aclion was lakcii againsv Uie uppollmil has vanished
{

a wav.

In N icN'k ol'ihe above discussion, the appeal in hand is allowed by 

seuiiig-asidc the impugned orders and the appelhnu is reinstated in 

service with all hack benefits. Costs to follow tlie event. Consign.
/
;

Pr<>U(/iiHi. cil in njh'n Cowl at D.I Khan dnJ ^iilvcn under (Utr hanih 

tind of the Triltunal on this 3K'' day oj Oetohet. 2()22
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which disciplinary action was taken against the appellant has vanished

away.

In view of the above discussion, the appeal I hand is allowed by9.

setting-aside the impugned orders and the appellant is reinstated in

service with all back benefits. Costs to follow the event. Consign.

10. Pronounced in the open Court and given under over hand

Seai of the Tribunai on this 28th day of October, 2022.

-Sd-
KALIM ARSHAD KHAN 

Chairman
Camp Court D.I.Khan

-Sd-
ROZINA REHMAN 
Member (Judicial) 

Camp Court D.I.Khan
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TIk* cnquiiy proceedings once started should be iield willioul interruption, as 
far as possible, on day to day basis.

On receipt of llie enquiry report the case should be processed expeditiously.

It should be impressed upon the Enquiry Officer that the quality of work 
produced by hint will reflect on his cfUciency, which will be recorded in his 

ACR.

(7)

(8)

(9)

initiating officer should record his assessment of the Enquiry h
performance in the ACR.

tlO) The i

( Auilmrily: C'i.cukir IcIkT Nu.SORU (S&GAD).M^y7S. diitcd 5rdOclobcr. mA)

0

Stoppage of increment under Govcrnineiit Servants 
(Efficiency & Discipline) Rules, 1973.

Instances have come to the notice of tlic Government where the penalty of stoppage of 
increment under the NWl-l' Government Servants (K.fliciency & Disciplme) Rules, 1973, has 
heen imposed on Ciovcnimcnt Servants, who have reached the max.mum of the pay scale 
thus making the penalty ineffective. I am accordingly directed to request ‘he competent 
authorities may. in future, kindly keep in view the stage of the pay scale at which a 
Government servant is drawing pay before imposing llie penalty of stoppage ot increment o
him under the above mle.

,AuihmMty:Cucuh.rlt‘UcrNu.S()RIUS&OAD).S(2y)/K(.,df>lcd27ih (Xxc.nbcr.19S6).

Departmental Proceedings 
vis-u-vis Judicial Proceedings.

to whether or not a departmental inquiry and judicial proceedings can 
accused otriceiVoffieial has been examined mThe question as

parallel to each other against an 
consultation with the Law Department.
-> h is liercbv clarined tliat CouH and Departmental irroceedings may start from an 

.-.a! 'ind can run parallel to each other. They can lake place simultaneously
'.gainst' an accused on the same set of facts and yet may end din'eremly without aflecling lltcir 
V .IWItv fven departmental inquiry can be held subsequently on the sa.ne charges of winch 
GocLiment servants has been acquitted by a Court. The two proceedings are ter he pum.e. 
mdependeni ol' each other and it is not necessary to pend departmental proceedings nil the
riiiali/alitm t>l jiidicia! proceedings.

nm

clarified that Court Proceedings also include criminal proceedingsli may idso be 
pending against a civil servant.
3.

concerned.Tlic above iiistriielions may please be brought u> the notice ol all4
l Ucularlcuer No.SUK.ll(S&(iAl)>>l2y)'«Wkf).d;ikxl S.l.1 Aulliurilv:
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I'asc Judi’cnifnl hllp://www.plsbcia,corn/LawOnlinc/la\v/casedescriptioivdsp?...

/ 2001 SCMR20I8

ISuprcmc Court of Pakistani 

Present: Utikliar Muliiimmacl Chaudliry, Qazi Muhammad rurooq and Hamid Ali Mir/a,
JJ

A
Messrs HABIB BANK LTD. Petitioner

wversus

pliW^SHAHID MASUD MALIK and others-* —Respondents

Civil Petitions Nos.564 and 565 of 2001, decided on 8(h May, 2001.

(On appeal front the judgment dated 9-12-2000 passed by the Federal Service Tribunal. 
Islamabad in Appeals Nos. n7(R)C/E of 2000 and 1886(R) of 1999).

(a) Civil Servants Act (LXXI of 1973)—

—S.16—Departmental proceedings and criminal proceedings—Difference and 
distinction—Departmental proceedings are difTerent and distinct from criminal charge which if 
has been levelled simultaneously against civil servant.

(b) Scrt'ice Tribunals Act (LXX of 1973)-

—Ss. 2-A & 4—Constitution of Pakistan (1973), Art. 185(3)—Dismissal from 
service—Findings of Ser\'ice Tribunal based upon findings recorded by other 
forum.s—Validity—Acquittal from criminal charge—Effect-Employee of Banking Company 
was dismissed from service—Labour Court reinstated the employee and Criminal Court 
acquitted him of the charge-After insertion of S.2‘A, in Service Tribunals Act, 1973 matter was 
transferred to Service Tribunal and the Tribunal on the basis of findings recorded by Labour 
Court as well as by the Criminal Court allowed appeal of the employee and he was reinstated in 
service—Legality—Instead of basing its decision on finding of a forum which had no 
Jurisdiction to decide the case, the Service Tribunal should have examined the case 
independently on the basis of material collected during departmental inquiry including show 
cause notice and inquiry report—Conclusion drawn by Criminal Court would have no bearing 
on the departmental proceedings as the latter had to be decided independently —Where the 
Tribunal had not applied its independent mind, such findings of the Tribunal were not 
sustainable—Petition for leave to .appeal was converted into appeal, and Judgment passed by 
Service Tribunal was set aside—Case was remanded to Service Tribunal for decision afresh.

Ajmal Kamal Mirza, Advocate Supreme Court and EJaz Muhammad Khan, Advocatc-on-Record 
for Appellants.

Respondents in person.

Dale of hearing: 8*** May, 2001.

07-Jun-23, 12 14 PMI of 2
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Case

ORDER

We have heard learned counsel for the appellants and have also gone through the impugned 
judgment, dated 9-12-2000 passed by the Federal Service Tribunal, Islamabad. It is noteworthy 
that the Service Tribunal had based its judgment on the findings of Presiding Officer Labour 
Court recorded while disposing of application under section 25-A of the I.R.O., 1969 filed by t c 
respondent, the order of the Criminal Court acquitting the respondent-employee from t c 
criminal charge has also been considered as one of the factor for his reinstatement, t is 
well-settled that the departmental proceedings are different and distinct from the crimina c arge 
which if has been levelled simultaneously against an employee. Likewise the Tribuna may avc 
not taken into consideration the findings recorded in favour of the, respondent by ^ ^ ^ 
Court because after the amendment in the Civil Servants Act by means of section 2-A tor me 
purpose of the Service Tribunal the respondent employee had been treated to be a civil servant 
with a right to approach Service Tribunal for his redressal of grievance. Therefore the Serv ce 
Tribunal will examine his case independently on the basis of material collected during the 
departmental inquiry including show cause notice and Inquiiy Report >° L, 
de^ion on the finding of a forum which firstly had no jurisdiction to decide

finding recorded by the criminal Court regarding criminal charges ,

to be reinstated. Such findings, however, are not sustainable in law thus deserves interferen y

any

this Court.
As a result of above discussion, these petitions are converted into appeals and allowed. Both the 
cases are remanded to the Federal Service for decision of the appeals expeditiously 
possible within a period of three months preferably. No order as to costs.

as far as

Case remanded.Q.M.H./M.A.K../H-38/S

07*JuiiO3. i;:14
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2007SCMR 562

jSuprcmc Court of Pakistan]

Present: Abdul llamccd Dognr and Mian Shakirullah Jan, JJ

SUPERINTENDENT OF POLICE, D.I. KHAN and others—Petitioners

\'crsiis

lllSANULLAIl-—Respondent

Civil Petition No.384-P of 2005, decided on 14th November, 2006.

(On appeal from the judgment, dated 10-5-2005 of the N.-W.F.P. Service Tribunal Peshauar in Appi-.il 
No. 180 of 2004).

North-West Frontier Province Service Tribunals Act (I of 1974)

-—S. 4—Dismissal from service on account of his arrest in a criminal case—Acquittal from criminal 
charges—Time-barred appeal—Civil servant was dismissed from service, after he was arrested in criminal 
case—Civil servant during his arrest, filed departmental representation but did not avail, remedy of appeal 
before Service Tribunal—Civil servant, after he was acquitted from criminal charge, filed appeal before 
Service Tribunal, which was accepted and he was reinstated in service—Validity—Appeal before Service 
Tribunal was filed belatedly from date of his dismissal and after five months from the date of his acquittal 
from criminal charges—Civil servant had lost his right and could not agitate for reinstatement—Acquittal 
of civil servant from criminal charges would have absolutely no bearing on merits of case as disciplinarv 
proceedings were to be initiated according to service rules independently—Judgment passed by Ser\ icc 
Tribunal, reinstating civil servant in service, after acquittal from the criminal charge was not sustainable in 
law—Supreme Court set aside the judgment passed by Service Tribunal and order of dismissal of ci\ il 
servant from service was maintained—Appeal was allowed.

Executive Engineer and others v. Zahid Sharif 2005 SCMR 824 and Sami Ullah v. Inspector-General oi 
Police and others 2006 SCMR 554 ref.

Khushdil Khan, Additional Advocate-General N.-W.F.P. and Altai, S.-I. (Legal) for Petitioners.

Abdul Aziz Kundi, Advocate Supreme Court for Respondent.

ORDER

ABDUL HAMEED DOGAR, J.— This petition is directed against judgment, dated 10-5-2005 passed 
by learned N.-W.F.P. Service Tribunal, camp at D.I. Khan whereby Appeal No.180 of 2004 filed b\ 
respondent was allowed and he was reinstated into service without back-benefits.

2. Brief facts leading to the filing of instant petition are that respondent was dismissed from service on 
the allegation thai on 12-7-2001 he was found in possession of 225 grams of Charas. Case was registered 
against him in which he was arrested and sent up to face the trial. According to learned counsel ior the 
respondent he made representation to the competent authority but did avail the rented) of filing appeal 
before the learned Tribunal challenging his dismissal. According to him after his acquittal iVi.m ilie 
criminal case which took place on 9-10-2003 he filed instant appeal before Tribunal on 18-3-2004 nininlv

u ? Ju:*, ii' A*1 on
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" on the ground that he was acquitted from criminal charges as such be reinstated in service,
before the Tribunal was filed belatedly from date of his dismissal and after five months the date i 
his acquittal from the criminal charges. This being so, respondent has lost his right and cannot aj 
reinstatement. liy now it is the settled principle of law that acquittal of civil servant from 
would have absolutely no bearing on the merits of the case as the disciplinary procee mg. ‘ 
initiated according lo service rules independently. Reliance can be niade ® ■ ji
Engineer and others v. Zahid Sharif 2005 SCMR 824 wherein it has been held that “cqu.t al ol c 
servant from Court would not impose any bar for initiation of disciphna^ proceedings a h*s acquuu 
would have no bearing on disciplinary proceedings at all. In case of Sami Ullah v. ^^speclor-Gcncrdl o 
Police and others 2006 SCMR 554 it has been held that acquittal of petitioner from criminal ca. t 
iiave absolutely no bearing on the merits of the case and in the case of N.E.D. ® ngineeri ^
and Technology v. Syed Ashfaq Hussain Shah 2006 SCMR 453 it has been held that departiiKnuI 
representation of civil servant was barred by limitation and on the basis of such representation Service 
Tribunal could not reinstate him in service.

3. In view of what has been discussed hereinabove and the case-law referred (supra) the impiigncd 
judgment reinstating the respondent in service after acquittal from the criminal charge is not sustainable m 

is set aside. The petition is converted into appeal and allowed. The order of dismissallaw hence the same 
from service of respondent is maintained.

Appeal allowed.M.H./S.81/SC

CTO ICP
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i N T HE S y r» 11 K M E CPU R T OF PAKISTAN 

(Appellate Jurisdiction)

-pCPLA No..Z4 72023
Pio\'incial Police Ofiicer (IGP) Kiiyber PajdituiiJ<hwci, 
Pe^h.^\var & others ............. PETITIONERS

VERSUS
RESPONDENTMuhajnnuitl Nonian

RPK. Service Tribunal, Camp Court, D.l.K/uiii 
Aiivocute General ,KPK, Peshawar. 
FnridUlJahKundh/10R //

ippeaJ from
Counsel for Petilioner 
ifistflntnl bu

G'TO K'P

i ii CamScanner


