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BEFORE THE KHYBER PAKHIFUN'KH\"’VA SERVICES TRIBUNAL

PESHAWAR.

Objection Petition in E.P No. 196/2023
In Service Appeal No. 5673/ 2021

Title: "1GP KP & others Vs Muhammad Noman"




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

Objection Petition in E.P No. 196/2023

In Scrvice Appeal No. 5673/ 2021.

1. Deputy Inspector General of Police, Counter ‘I'errorism Department KP Peshawar.

2. Superintendent of Police, CTD DIKhan.
.....(Objectors)
VERSUS

Muhammad Noman Ex-Constable No. 1218 CI'D Unit DIKhan office of SSP/CTD South
Zone
...(Respondent)

Objection Petition u/s 47/48, w/order 21 rule 10 of C.P.C 1908 against Judgment dated
28.10.2022 by Objectors in E.P 196/2023 Titled as Muhammad Noman Vs IGP &

others. mé’i??';"f"’:‘;’iifzijf:;w

Respectfully Sheweth Diary 013 __8:}

The Objectors humbly submit as under:- Datea_Lef /a 9 /9\3

1. That above titled execution petition is pending before this Hon’ble Court

‘ which is fixed for 18/09/2023.

2. That the appeliant (now respondent) filed the execution petition for the
implementation of order/judgment decided by this Hon’ble Service Tribunal
on 28/10/2022.

3. T'hat the respondents (now objectors) file objection petition on the following
grounds.

GROUNDS:-

A. 'That the respondent Muhammad Noman was caught red handed by the district

Police of Police Station Canit District DIKhan in case vide FIR No. 919 dated
18.10.2018 u/s 9 (1B) CNSA/15AA ( Copy of FIR is annexed as Annexure “A”).

B. That, a proper departmental enquiry was initiated against Mohammad Noman &
Mr. Gul Rauf Khan DSP CTD was appointed as enquiry officer. He was charge
sheeted, statement. of allegation was served upon him, during course of enquiry the
allegations levcled against.him were stand proved. Being a part of disciplined Force
involvement in a moral turpitude case, hence the competent authority i.c. SSP CTD
South Zone, KP awarded him major punishment of Dismissal from Service vide
order No. 19-22/R/SSP/South Zone dated 24.01.2019 (cnquiry proccedmgs ull
dismissal order is anncxed as Annexure “B”).

C. That, he filed a departmental appeal which was filed/rejected vide order No.
292/CTD dated 17.12.2020 and then filed revision petition, in this regard a board
was held, the petitioner was heard in person but failed to advance any plausible
explanation in rebuttal of the charges. The Board sce no grounds & reasons for
acceptance of his petition, hence, the same was also filed/rejected vide order No.
1881/21 dated 03.05.2021 (departmental appeal & revision petition rejection orders

" are annexed respectively as Annexure “C”).
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H.

Prayer:

>

‘That, during criminal trial of above mentioned FIR, the accused was acquitted from
the charges on mere contradictions in evidence (Acquittal Judgment is annexed as
Annexure “D”), on this aspect he filed Scrvice Appeal No. 5673/2021 in Service
Tribunal at Camp Court DIKhan, which fated in favor of petitioncr Noman (copy
of Judgment is annexed as Annexed “E”).

As per page 217 under chapter Departmental Proceedings vis-a-vis Judicial
Proceedings of Esta Code KPK both the criminal and departmental proceedings
can run parallel 1o each other against an accused officer/official and such
procecdings arc not independent on cach other vide (Authority: Circular letter No.
SOR.II9S&GAD)/869IC)M dated 08.01.1990) (Annexure “F”).

T'hat, the contents of above para “1)” are strongly supported by various authoritics
of Supreme Court of Pakistan (SCMRs), but here the SCMR 2018 0f 2001 & SCMR
562 of 2007 are encloscd herewith as (Annexure “G”).

Acquittal in a criminal case is not sufficient ground to re-instate the delinquent
official back in service as he has been declared guilty in departmental procecdings.
That, as per Court Judgment dated 28.10.2022 the appellant may be re-instated into
scrvice from the date of his dismissal i.e. 24.01.2019. However, from 24.01.2019
till date, he remained as dismissed, henee the department is not liable for payment
of salaries during period of dismissal. It is a well scttle principle of law “that work
done pay done”. :

It might be possible that accused is acquitted from criminal case on the basis of
weak investigation, lack of evidence on case file or some other lacunas in case file
but in the case of the respondent ( Muhammad Noman ) he has been declared guilty
in enquiry. So there is no chance that he has not been treated as per prevailing law.
‘That the objectors preferred CP No. 14-P/2023 in Hon’ble Supreme Court of
Pakistan against the judgment dated 28.10.2022 in S.A No. 5673/2021, which is
yct to be decided (Annexure “H”).

‘That at the same time two proceedings on onc issue cannot be taken place hence
the present execution petition is not maintainable in the cye of law.

It is therefore humbly prayed that on acceptance of instant objection petition

an appropriate order may kindly be passed to stay the execution petition process till the
outcome of CPLA already been lodged at Hon’ble Supreme Court of Pakistan.

Superintendent olice,
CTD DIKhan.
(Objector No. 02)

Deputy Inspedtorfieneral of Police,
CTD KPP, Peshawar.
(Objéctor No. 01)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

Objection Petition in Execution Petition No. 196/2023
In Scrvice Appeal No. 5673/2021.

, 1. Deputy Inspector General of Police, Counter Terrorism Department KP Peshawar.
2. Supcrintendent of Police, C'11D DIKhan.
...(Objectors)

VERSUS

Muhammad Noman Ex-Constable No. 1218 CT'D Unit DIKhan office of SSP/CTD South
Jone

................................................................................................................. (Respondent)

AFFIDAVIT

We, the below mentioned objectors, do here by solemnly affirm and declare on oath
that the contents of objection petition submitted arc correct and true to the best of our

knowlcdge and belief and that nothing has been concealed {rom this Honorable Court.

| -Vr D Ruethar %’-‘m\M

Superintendent of Police,
C'tD DIKhan.
(Objector No. 02)
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OFFICE OF THE
DEPUTY INSPECTOR GENERAL OF POLICE,
CTD, KHYBER PAKHTUNKHWA,
PESHAWAR.

AUTHORITY LETTER

We, the undersigned, do hereby authorize Mr. Shah Muhammad Khan SI
Legal having CNIC# 12201-1886186-3 of CTD DIKhan to submit objection petition in
s Execution Petition No. 196/2023 titled "Muhammad Noman V/s Govt of KP & 03

Others' and to pursue the matter on behalf of the objectors.

o

Superintendent of Police,
o | CI'D DIKhan.
_ (Objector No. 02)

ncral of Police,
cshawar. '
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ORDER ;
Constable Muhammad Nouman No. 1218 of opefaﬁ""ﬁ'rs“‘-ff CTD DIKhan Reglon
Is hereby suspended and closed to PS/CTD DiKhan with immediate effect being Involved In Case
FIR No. 918 dated 18.10.2018 u/s 9(h) CNSA/ISAA Police staﬂon Cantt: district DIKhan.

éub‘eﬂntendent of Police,
-CTD, Dera tsmail Khan _

No. Q56847 /CTD dated Dikhanthe  / 9/ /& /2018 ©
For information;- .

1. W/ Dy; Inspector General of Police CTD Khyber Pakhtunkhwa Peshawur
2. Senlor Suparintendent of Pollce, CTD, South Zone KP
I X Dlstrlct Pollce officer Dera Ismall Khan e

' ' - - ‘Superintendent af Police,
, : . _ CTD, Dera Ismall Khan
(31 S

&

T R et mm e e ——— -

e —




AN , ool
) @

| CHARGE SHEET
" Whereas, | am satisfled that a formal engulyy contemplated by Kh

Police Rules 1975 amendment act-2016 is necessary and expedient.

yber Pakhtunkhwa

AND WHEREAS, 1 am of the view that the allegation if established would call for a
major penalty as defined in rules-4(i)(B) of the aforesaid rules. :

AND THEREFORE, as required by Police Rules 6(1) of the aforesaid rules, |

' - Superintendent of Po 1D Dera Ismail Khan hereby charge you CO STABLE_ NOUMAN NO.

.[ 1218 with the misconduct on the basis of the statement attached to this Charge Sheet.

AND, |, hereby direct you further undér‘ rules 6(i)(B) of the sald rules to put in written
- defence within 3-days of receipt of this Charge Sheet as to why the 'p:rbp'osiad action shouid not be |

taken against you and also state at the same time whether you desire to be heard in person or

otherwise.

AND, in case, your reply is not received within the prescribed period, without sufficient

case,

initiated againstyou. |

i % .« 1 Superintendent of Police,

D Prany CTD, Dera ismail Khan

CTD kp

it would be preéumed fha't you have no defence 10 offer and 1t'hiat:@»(pefr't proceeding v)ill be
[ L : S L T,

CamScanner




~ against and committed the following acts/omissions within the meaning 0

@ | | 7. to

DISCIPLINARY ACTION

. ity am of the
SUPERINTENDENT OF POLICE CTD, Dera Ismail Khan as @ coms;:j:e’;latb?:t::’; I;yp?oce eded
opinion that you CONSTABLE NOUMAN NO.1218 have rendered your ¢ the Khyber

pakhtunkhwa Police Rules 1975 amendment act-2016. |
STATEMENT OF ALLEGATION ~

You while posted at operational staff CTD DIKhan Region and dirgctly charged/arreslf(ehd In
Vide Case FIR No. 919 dated 18.10.2018 u/s 9(b) CNSA/ 15AA Police station Cantt: district DIKhan.

This Is an undisciplined/illegal act and gross misconduct on your part which is punishable under the
rules.

Hence the statement of ailegation.

2. For the purpose of scrutinizing the conduct of the said accused with reference to the above
allegation Mr: Gul Rauf Khan DSP/CTD, Dera Ismail Khan is appointed as enquiry officer to cqnduct

proper departmental enquiry under Police Rules 1975 amendment Act: 2016.

3. The enquiry officer shall in accordance with the provision of ‘the ordinance, provide
reasonable opportunity of the hearing to the accused, record its findings and make, within ten days

. of the receipt of this order recommendations as to punishment or other appropriate action against

.

the accused.

The “accused and a well convers'ant representative of ihe department shall jo:,ip the
proceedings on the date time andp;age fixgd by the enquiry officers. '

P4
Superintendent of Police,
/PZ V 1D, Dora

?:T _CTD, Dera Ismail Khan
7 -TDKP . o
No. 247" 31/¢TD Dated Dikhan the 23 //6 /2018

Copytothe:- . . . o o »
1. :!W/ Dy: Inspector General of Police, CTD Khyber Pakhtunkhwa Peshawar w/r of his ietter
No. 9890-91/EC dated 19.10.2018. o
' genior Superintendent of Police, CTD Southern Zone, Khyber Pakhtunkhwa.
Superintendent of Police investigation DIKhan w/r of his letter :No. 13686/INV/DiKkhan
 dated 22.10.2018 - . ' . . N
4, MLQQ_&MLGIQ- Dera Ismail Khan. The enquiry officer for initiating
proceeding against the defaulter under the provision of Khyber Pakhtunkhwa Police Rules
1975 amendment Act: 2016. Enquiry papers containing 4__ pages are enclgsed.

5 CONSTABLE NOUMAN NO.1218 with the direction to épp!eﬁr before the £.0 2 \he date,
. time and place fixed by the E.0, for the purpose of enqulry proceeding, . AR
_ Q&x-"
Superintendent of Police,
CTD, Dera Ismait Khan

w

-
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UFHCLOFIHE
* SENIOR SUPERINTENDENT OF POLICE
COUNTER TERRORISM DEPARTMENT
South Zone KPK S
Plione No. 05669260539, FAX o, 59669280540

[

HIE:

ihis order is ~ai
) . alme . .
Biuhammad Noman No d to dispose-off the depatment proceeding against Constable
aperational st . = 1218 of this unit on th 1o while '
staff Dikhvan, charged ‘the charges that he whils posted at CTD
PS Cantt. In case FIR No. %19 dated 18.10.2018 u/s !)(B) GNSA/ 15AAs
He was servec wif '
) ith ¢ ’
ino the matter thrduph My, ha'gea:heet/“a‘em' nt of allegations. An enqult/ was conducted
ammended-2014, the e Sul Rauf Khan DSP/ 11D DIKhap Range under Pilice Rules-1975
defaviter consteble is nquiry officer submitted lis finding report in which b stated that the
Keeping in ;‘i{a:.?::lndf'g uilty of the charges | velled agalnsthim.
came 16 the 0:!30[[!5{;;'“ t :a :f:::l(g:h t;nd vecomh.\endation of the enquiry officer the undersigned
cgaer of doudt, rges of miscinduct stand proved agalnsi him beyond aily
Mereforg, in he iight of ab l
ory ) ' ove, |, Ehsan . Hlah Khan SSP, South Zont:
Fors e Khan, ah exercise of . uth Zone., CTD KP officer,
et 2014, aurind E’;lse of power confer'ed upon me under Police Ruies-1375 with
isasissal from the P e .‘ o wud Noman No, 1218 Ma;ch};mrzem of
Lisraissal from the P lice Senvige” with immediat, effect. y

Senior Superintendent of Police
Countet Terrorism Department

. ) South Zone, K
Ty }
Na,ﬁ ,L_M_Zf;%;jf{ /55 South Zone dated sz / o] 72019 ¢
GopyJorinfotmation; .
1. Dy: Inspeitor General of Police, CTD K tyber Paithunkhwa Peshawur
2, Regional olice officer, Dera ismail Kf an ﬂ -

5. District Patice officer Deva Ismall Khar' g
4. Superinteadent of Police, CTD Dera ismail Khan fegion w/r o iLs ut!@,fgu. .

2322/C1D; Dihan dated 23.01.2019 ‘
. . ,/f

MlsTsk

‘{, i senfor Superinten;lent of Police
e et T Counter terrorism Department,
\ : outh Zene KP

e
. )
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OFFICE OF THE @)

}9_, 2.5 SENIOR SUPERINTENDENT OF POLICE
COUNTER TERRORISM DEPARTMENT
South Zone KPK ]
Phone No. 09659280539, FAX to 0966028540

ORDER
This order is aimed to dispose-off the department proceeding against Constable

Muhammad Noman No. 1218 of this unit on the charges that he while posted at CTD
operational staff DiKhan, charged in case FIR No. 919 dated 18.10.2018 u/s 9(B) CNSA/15AA PS

Cantt. .
He was served with charge sheet/statement of allegations. An enquiry was conducted

into the matter through Mr. Gul Rauf Khan DSP/ CTD DiKhan Range under Police Rules-1975

ammended-2014, the enquiry officer submitted his finding report in which he stated that the
defaulter constable is found guilty of the charges ievelled against him.

Keeping in view the finding and recommendation of the enquiry officer the undersigned
came to the conclusion that the charges of misconduct stand proved against him beyond any
shadow of doubt. '

Therefore, in the light of above, |, Ehsan Ullah Khan SSP, South Zone, CTD KP officer,
Dera ismail Khan, an exercise of power conferred upon me under Police Rules 1975 with
amended 2014, award Constable Muhammad Noman No. 1218 “Major Punishment of

L R e St e e g

Dismissal from the Police Service" with immediate effect.

Sd/-
Senior Superintendent of Police
Counter Terrorism Department
South Zone, KP

No.  19-22 /R/SSP/South Zone dated 24 / 01 /2019
Copy for information:
1. Dy: Inspector General of Police, CTD Kyber Pakthunkhwa Peshawar
2. Regional Police officer, Dera Ismail Khan
3. District Police officer Dera Ismail Khan
4. Superintendent of Police CTD Dera Ismail Khan Region w/r of his office letter No.
232/CTD/ DIKhan dated 23.01.2019

A%ﬁé . Sd/-

Senior Superintendent of Police
Counter Terrorism Department
South Zone, KP
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OFFICE OF THE, .
" DEPUTY INSPECTOR GENERAL OFEI;{)rLlCE’
COUNTER TERRORISM DEPARTMEI(,

KHYBER PAKHTUNKHWA, PESHAWAR.

ORDER

Ex-Constable Muhammad Noman No. 1218 while posted in
CTD D.LKhan Region was involved in case vide FIR No. 919 dated 18-10-2018 U/s 9(B)
CNSA/I1SAA PS Cantt. He was issucd charged sheet and summary of allegation by SP CTD
D.L.Khan Region and DSP Gul Rauf nominated as enquiry officer to probe into the matter.
The enquiry officer submitted his findings and the above named official was declared guilty.
In this regard SSP CTD Southern Zone Khyber Pakhtunkhwa awarded him major punishment i.c.
“Dismissal from Service” vide order No. 19-22/R/SSP/South Zone dated 24-011-2019.
The applicant submitted departmental appeal after lapse of one year nine months before the
Worthy Deputy Inspector General of Police CTD Khyber Pakhtunkhwa for re~instatement.
ijlow;vcr, the competent authority has upheld the punishment & casc has been filled being badly
time barred,

OB No. 4.5 CTD |
Dated: 03 ///,2020

SP/HQrs:
For Deputy Inspector General of Police,
CTD, Khyber Pakhtunkhwa,

m Peshawar.

30 :
No/3624 - ECICTD Dated Peshawar the 0311112020

Copy of above is forwarded for information and nccessary action to the:-

1 Senior Superintendent of Police, CTD Southcrn Zone Khybu

Pakhtunkhwa.
2. » Superintendent of Police, CTD D.1.Khan Region. ﬂ@l
' Noman No. 1218.

3. Ex- Constable Muham _
4. Accountant, OASI, SKC CTD HQrs: Peshawar,
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OFFICE OF THE ‘/

KHYBER PAKHTUNKHWAY,

ORDER

This order is hereby passed to dispose of Revision Petition under Rule 11-A of Khyber
Pakhtunkhwa Police Rule<1975 (amended 2014) submitied by Ex-FC Muhammad Noman No. 1218. The
penioner was dismissed from service by SSP/CTD South Zone, Khyber Pakhtunkhwa vide order Endst:
Na. 19-2UR/SSP/South Zone, dotcd 24.01.2019 on the allegations that he while posted at CTD Operation
Staff DIKhn was charged in case FIR No, 919, dated 18.10.2018 ws 9(B) CNSA/ISAA PS Caatt. His
appel was filed heing badly time barred by Deputy Inspector General of Police, CTD, Khyber

Pakhtnkhwa, Peshawar vide order Eadst: No. 13624-30/EC/CTD, dated 03.11.2020.

Mecting of Appeliate Board was held on 13.04.2021 wherein petitioner was heard in person.
Petitioner contendad that he has been acquitted by the court of ASJ/Judge Special Court/Judge Model
Criminal Toal Count, DIKhan vide judgment dated 05.09.2020.

The Board cxamined the enquiry papers which reveals that the allegations against the
petitiener has been ptoved. During hearing, petitioner failed to advance any plausible explanation in

tebuttal of the charges. The Board sce no ground and reasons for acceptance of his petizion, therefore, the

Board decided that his pelition is hereby rejected.

Sd/-
KASHIF ALAM, PSP
Additional Inspector Gencral of Police,
HQrs: Khyber Pakhtunkhwa, Peshawar,

No.si_ [/ E5nd " 901,

Copy of the above is forwarded to the:

t. Deputy Inspector General of Police, CTD, Khyber Pakhmnkhwa, Peshawar, O¢ Ber\ice Roll |
znd one enquiry file (49 pages) of the above named Ex-FC received vide your office o/NB

t611S/EC/CTD, dated 23.i2.2020 is returned herewith for your office record.

2. SSP/C’[-I)- South Zone, ¥ hyber Pakhtunkhwa. ) < MH% 5
1 PSO to IGP/Khyher Pakhtunkhwa, CPO Peshawar, _ T /g Q(L \ “‘?
4. AlG/Legal, Khyber Pakhtunkhwa, Peshawar. )
5. PA to Addl; 1IGP/HQrs: Khyber Pakhtunkhwa, Peshawar. L g
/
6. PA to DIG/HQrs: Khyber Pakhtunkhwa, Peshawar. .

7. Office Supdt: zg ;I’/O Peshawar.

o’ o:J

For Inspectod{ieneral of Palice,
Khyber PakKtunkhwa, Peshawar.

Ola‘cb <~ “
INSPECTCR-GRNERAL OF P 07 1D~

Ty _,-u'-ﬁ'"

PESHAWAR. o
No. §/ / ? ?/ 121, dated Peshawar the o3 lasf/ZOZl,.,f Pl e

~\
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in Tue Cour or WIUHAMMAD ASIM
LS HIEDGE SPECIAL COUR AIUDGE MODEL CRIMINAL TRIAL COIRY,
DERA ISMAlL KNAN
.................................... . wamcrmmeescomsanoes &
CHNSA Case NOwuiineeeces ceviiirennins voes 396/MCTC of 2019 "
Date of Original Institution...... ... ...... 23.02.2019 L
Date ofrecatvuuz to MCTC .. L 22112019 s \}i,
Date of Decision.... ... L05.09.20200 ?(’;’:
. ‘ S E: .
TUE STATE £Y &
VERSUS ﬁ s
\1) S
Nauran _IKhan son of Fazal Rabuni .\‘; ar
Caste Marwat /o Basti Nuad Ali Shab f\ 4
DIKhan, .o (Accused fucing trial) | [V
CHARGE U/S 9- (3) CNSA VIDE FIRNOII9 *m {[;
DATED 18.10.2018 POLICE STATION CANTT ‘5 \} o
DERA ISMAIL KHAN Nz
Y L2 R LA AT I T TS T (/\"j
RN (h
Present: My, Tanseer Ali Mehdi APP for the State, .é\ :{‘ k\"‘\
Mr. Arbab lcelhiangir Advocate, for Accused 3 *‘;’ i
‘ &

Gegeveve e AT d T YR R N A S ey f\ /A f{

JUDGMENT:

l. Accused Nouman Khan faced trial before this Court in /
caje FIR No.919 dated 16.10.2018 U/S 9-(b) CNSA registere 'J % ,;?

at Police Station Cantt, D LK han.,

2. According to contents of FIR based on Murasila are tha
secret information regarding selling ol narcotics by the awu«.z.d

at the spot i.e. at his house sitvated at Basti N.m(l A f 'slmh

| rrTEsTED
T )L \m;\{“ﬂ\{

recaived. Initially alter obzaining search warant from the nm

:?. “_I
v.,_;:ﬂ* N
e
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IN THE COURT OF MUHAMMAD ASIM

ASIJUDGE SPECIAL COURT/JUDGE MODEL CRIMINAL TRIAL COURT
DERA ISMAIL KHAN.

CNSA Cuse NO.......ccovveieceeie s 396/MTC of 2019
Date of Original Institution.................. 23.02.2019
Date of receiving to MCTC.............. 22.11.2019 ..05.09.2020SJ
Date of Decision..........ccccevcvirenveneeee 05.09.2020
THE STATE
VERSUS

Nauman Khan son of Fazal Rabi
Caste Marwat r/o Basti Naad Ali Sliah
D.l.Khan....... (Accused facing trial)

CHARGE U/S 9- (B) CNSA VIDE FIR NO.919

DATED 18.10.2018 POLICE STATION CANTT
DERA ISMAIL KHAN.

dekdededdedkikd ki kileohdddh ki y

Present: Mr. Tanseer Ali Mehdi APP for the State.

Mr. Arbab Jehangir Advocate; for Accused.

YooKk Rodededededekw Wk R dedeidokokfekdedk K
ey
JUDGMENT: %&“?

1%

1. Accused Nouman Khan faced trial before this Court ﬁ’

Case FIR N0.919 dated 18.10.2018 U/S 9-(b) CNSA registered
at Poiice Station Cantt, D.I.Khan.

2. According to contents of FIR based on Murasila are that
secret information regarding selling of narcotics by the accused

at the spoti.c. at his house situated at Basti Naad Al Shah

received. Initially after obtaining search warrant from the lllaga

(')
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fle S1ate Vs, Noman Khan
CHAA Case NoWGIMEOTC o 2014

Magistrate, D.I.Khan, SHO/complainant depuied constable :
Nascer Abmad No.6219 ir; disguise of private person along,_):«isl‘ﬁig; e,
currency note of Rs.1000/- bearing NO.HJ 8352414 '!'or’.ft'csl
purchase, who purchased o;\c sachet of chars froin the accused

and after miscall of the siid constable through his maobile, the
complainant/SHO alongwith other police party including lady
constable, conducted scarch of the house, wherein one person

was sitting on the cot lying in the courtyard rear the main
entrance gate of the housc. The said person was apprehended.

On query, he disclosed his.nanig as Noman Khan. The personal

search of the accused led a recovery of onc 9 MM pistol
without number aiongwiih fit magazine containing fve rounds

ol same bore, one cloth bag having shopper bag, which

comtained wrapped sacheis of chars and a sale money of

Rs.11900/- including the currency note of test purchase. Afer

amalgamation the contrabund chars which became 250 grams.

. The further housc scarck of accused was made which led

recovery of 30 bore pistol bearing NO. 2646 alongwith @ “Q

mmazme having five ruundq of the same bon. a sparc )

4
magazine containing 02 rounds. total seven rounds of 30 bore

duly wrapped in a Kaash cloth lying under the pillow of the

residential room of house of the accused, for which he could

not produce any legal justitication. The accused was arfested on AITEHTED

. e

e . ( Lt
the spot. The SHO/complainant dratied the Muradila and sen
aa

! i
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Magistrate, D.l.LKhan. SHO/complainant deputed constable
Naseer Ahmad No. 6219 in disguise of private person alongwith
currency note of Rs.1000/- bearing NO.11J 8352414 for test.

purchése, who purchased one sachet of chars from the accused
and after miscall of the said constable through his mobile, the
complainant/SHO alongwith other police party including lady,
constable. conducted search of the house, wherein one person
was sitting on the cot lying in the courtyard near the main
entrance gate of the house. The said person was apprehended.
On query. he disclosed his name as Noman Khan. The personal
search of the accused ied a recovery of one 9 MM  pistol

without number alongwith fit magazine containing live rounds

of same bore, one cloth bag having shopper bag, which

contained wrapped sachets of chars and a sale money of
Rs.11900/- including the currency note of test purchase. After
/\ amalgamation the contraband chars which became 250 grams.
The further house search of accused was made which led
recovery of 30 bore .pistol bearing NO. 2646 alongwith lit
magazine having five rounds of the same bore, a spare A%
magazine containing 02 rounds, total seven rounds of 30 bore \g
é‘“%g
Y

residential room of house of the accused, for which he coul C;'ﬁ

duly wrapped in a Kaash cloth lying under the piliow of th

not produce any legal justification. The accused was arrested on

the spot. The SHO/complainant drafted the Murasila and sent
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T Slase Vs Noman Khan
CHSA Cise No 396MCTC ol 2018

the same to Police Suuion for registration of case, on the

PR,

' . \V.".L)t)
strength whereof, instant case was registered against accuséd -

facing trial.

3. After completion of invesﬁgxtion. complete challan was
submitted in duc course of law and the case file was entrusted T
to the Court for trial. Accused'was suminoned to face the trial.
On his appearance provisions of Section 265-C Cr.PC were
complied with and thereafter formal charge was framed agains ‘

the accuséd to which he pleaded not guilty and claimed for trial.

4, After framing of charge, the prosecution was direcled o |

produce its witnesses in support of its case. ;
|

& The Prosecution ir. order to prove its case produced as

many as 06 witnesses. The brief resume of the prosecution

cvidence is us under:-

> PW-1 s Imran Ullah Khattak SHOQ, who received Qﬁﬁ\g
information that one Noman son of Fazal Rabani is involved ™ 'ﬁ‘@ %? |
in Lthe business of narcotics. He obtained scarch warrant vide C;
his application Ex.PW 1/1 while search warrant is Ex.PW |
172, deputed constable Naseeb Ahmad NO.6219 ;-15 test |
_purchaser by giving him a note of Rs.1000/-. The said
.constable after purchasing the said sachet from the accused
informed him. PW-1 further stated that he alongwith police
party including lady constable proceeded to the spot and they
entered in the house of accused, accused was sitting inside of |
his house on col. Accused was overpowered by the Jdcal
police. SHO made personal search of accuscd and rt(‘f.'/;vch’jd

one pistol 9MM alongwith fit magazine containing 03 rosinds, ,

j ATIERIED ;
\

Exauiindy
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the same to Police Station for rggistration of case, on the
strength whereof, instant case was registered against accused
facing trial.
3. After completion of investigation, complete challan was
submitted in due course of law and the case file was entrusted
to the Court for trial. Accused was summoned to face the trial:
On his appearance provisions of Section 265-C Cr.PC were
complied with and thereafter formal charge was framed against
the accused to which he pleaded not guilty and claimed for trial.
4. After framing of charge, the prosecution was directed to
produce its witnesses in support of its case.
5. The Prosecution in order to prove its case produced as

many as 06 witnesses. The brief resume of the prosecution

evidence is as under:-

> PW-1_is Imran Ullah Khaitak SHO. who received

information that one Noman son of Fazai Rabani is involved

in the business of narcotics. He obtained search warrant vide

his application Ex.PW 1/1 while search warrant is ExPW

1/2. deputed constable Naseeb Ahmad NO.6219 as test
purchaser by giving him a note of Rs.1000/-. The said
.constable after purchasing the said sachet from the accused-

mformed him. PW-1 further stated that he alongwith police

ﬂa

party including lady constable proceeded to the spot and they@"‘g@

entered in the house of accused, accused was sitting inside of
his house on cot. Accused was overpowered by the local
police SHO made personal search of accused and recovered

one pistol 9MM alongwith fit magazine containing 05 rounds
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Pk State Vo Nvsan Ky
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from his trouser fold. On further scarch he also recovered a
bandolier Cream colour fasten with trouser of accused,
containing 250 grams chars alongwith Rs.11900/- as sule
amount. On further scarch onc 30 bore pistol No.2640 “\ “: -
alongwith [it magazine containing 05 rounds and a _sp_mt

magazine 02 rounds recovered from beneath the Pillov;?" I_f,?'ing

on the cot in the residential room of the accused facing trial.
PW-1/SHOQ prepared the recovery memo Ex.PW 1/3. He

separated 05 grams chars for FSL and scaled the same into

parce] No.l while the remaining chars 245 grams was sealed

into parcel No.2 (Ex.P-1). The pistol 9 MM with fit magazine

were sealed into parcel No.3 (Ex.P-2). He also sealed the

sale amount into pﬁn:el Ne4 (Ex.P-3). The pistol 30 bore

with fit magazine were scaled into parcel tNo.5 (Ex.P-4).

SHO affixed seals 3/3 seals on each parcel with the

monogram ZA. SHOcomplainant arrested the accused and

issucd his card of arrest Ex.PW 1/4. SHO/Complainant

drafted the Murasila Ex.PA/I and sent the same o Police

Station through Constable Muhammad Suleman NO.8777 lor A M
registration of FIR. On the arrival of 1.0, SHO/complainant

handea over the custady of accused, his card of amvest, Case |

property and rccovery memo to Investigating Officer. On the 4@ ’@E
pointation of SI‘IO/complamant 10 prepared site plan. A!t@ %[’%?

completion of investigation he submitted complete challan C

against the accused.

5, PW-2 is Abdul Ghafaor MHC, who on receipt of murasila

‘chalked out the FIR Ex.PA.

PW-3 is Muhammad Suleman No.8777, who is marginal

witness of recovery memo Ex.PW 1/3 vide which

SHO/complainant in his presence recovered and took nto

possession one pistol 9 MM alongwith fit . mnghzine

containing 05 rounds 1rom the possession ‘of ¢ cused. SF ey pe e g
: possession of adsused: SHO KTTESTEL
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from his trouser fold. On further search he also recovered a bandolier

Cream colour fasten with trouser of accused, containing 250 grams
chars alongwith Rs.11900/- as sale amount. On further search one 30
bore pistol No.2646 alongwith fit magazine containing 05 rounds andla
spare magazine 02 rounds recovered from beneath the Pillow lying
on the cot in the residential room of the accused facing trial. PW-1/SHO
prepared the recovery memo Ex.PW 1/3, He separated 05 grams chars
for FSL and scaled the same into parcel No.1 while the remaining chars
245 grams was sealed into parcel No.2 (Ex.P-1). The pistol 9 MM with
fit magazine were sealed into parcel No.3 (Ex.P-2). He also sealed the
sale amount into parcel No.4 (Ex.P-3). The pistol 30 bore with fit
magazine were sealed into parcel No.5 (Ex.P-4). SHO affixed seals 3/3
seals on each parcel with the monogram ZA. SHO/complainant arrested
the accused and issued his card of arrest Ex.PW 1/4. SHO/Complainant
drafted the Murasila Ex.PA/l and sent the same to Police Station
through Constable Muhammad Suleman NO.8777 for registration of
FIR. On the arrival of 1.0, SHO/complainant handed over the custody of
accused, his card of arrest, Case property and recovery memo to
Investigating Officer. On the pointation of SHO/complainant, 10
prepared site plan. After completion of investigation he submitted
complete challan against the accused.

PW-2 is Abdul Ghafoor MHC, who on receipt of murasila "chalked out
the FIR Ex.PA.

PW-3 is Muhammad Suleman No .8777, who is marginal
Witness of recovery memo ExPW 1/3 vide which
SHO/complainant in his presence recovered and took into
Possession one pistol 9MM alongwith  fit magazine

containing 05 rounds from the possession of accused SHO

Wit
p
INV
CTD KP




Yo e
. /'__.“..‘. - —— e ’ }2‘39 .:::-

: L
' f’age 5 Of 14 ' @ b

1/ ’ .hc State Vs, Nonvn Khan
! CNSA Case NoSGMCTC o 2019

/ -

: during further searck also recovered and took into pOSSESSion
/ a bandolier cream cc lour fasten with the shalwar of accused,
/ containing 250 grams chars alongwith. Rs.11900/- as sale
amount and one 30 bore pistol N0.2646 alongwith fit

magazine containing 05 rounds and a spare magazine having

02 rounds of the san.c recovered beneath the pillow lyi'ug.,f')ii:

the cot in the resideniial room of the accused facing l!‘:l-a'.};:
‘ | > P\WV-4 is Bashir Hussain SI retired, who on receipt o"f copy
: - of FIR, proceeded tc the spot with other police officials where
SHO along with otier police officials were also 'prc_sq‘gt.
Investigating Officer prepared site plan Ex.PB on the pomt?fb\zﬁg_&;z‘
of SHO. Investigaling Officer recorded the statument of PWs and

accused.  He also placed on file FSL result which is Ex.PK. PW-

,
4/Investigating Oflicer produted the accused before the IMIC

——— o

vide his upplications =x.Pwd/l & Ex PW 4/2. As the accused

facing trial was serviug in police department at CTD D.LKhan

and in this respect a ictier from SP Investigation DIKhan to 5P
CTD DIKhan is availaie on file and is Ex.PW #/3. Investigating
Officer also annexcc attested copies of DDs reparding his

departure and arrival back to the Palice Statior which is Ex.PW Aél)e}{@i
a/4 and Ex.Pw 4/5. Investigating Officer recorded the stutements

of PWs. After complet:on of investigation he handed over the case

file o the then SHO (o submission of chalfan. o B
e RR LT RY
.)E )“.‘g Wt

0y o

% PW-5 is Ghulam Qgsim son of Rab Nawaz, who has slalem*;
that his brother Saeed owns a house in Bast Naad Ali Shahﬁﬁg
near his house fad as his brother is residing in

. Rawalpindi/lslamaba that is why he takes care the house of

.his brother. PW-3 gae the said house to accased Nawman on

"/7 rent and on the day of occurrence local police raided the said

/ "V house, arrested the accused, recovered arms ammunition and
‘0\' chars. He exhibited ent deed ad Ex.PW 5/1 while copy of

)
2 " “Fenant acknowledgmont receipt is EX.PW 572

.....
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during further search also recovered and took into possession
a bandolier cream colour fasten with the shalwar of accused,

containing 250 grams chars alongwith Rs .11900/- as sale
amount and one 30 bore pistol No.2646 alongwith fit

magazine containing 05rounds and a spare magazine having

02 rounds of the same recovered beneath the pillow lying
,the cot in the residential room of the accused facing trial

PW-4 is Bashir Hussain Sl retired, who on receipt of copy-
of FIR, proceeded to the spot with other police official where
SHO along with other police officials were also presents
Investigating Officer prepared site plan  Ex. PB on the point out
Of SHO. Investigating Officer recorded the statement of PWs and
accused. He also placed on file FSL result which fs Ex.PKPW
4/investigating Officer produced the accused before the JMIC
Vide his applications Ex.Pw4/1 &Ex PW4/2. As the accused
facing ftrial was serving in police department atCTD D.1.Khan
and in this respect a letter from SP Investigation DIKhan to SP
CTD DIKhan is available on file and is Ex .PW4/3. Investigating
Officer also annexed attested copies of DDs( regarding  his
Departure and arrival back to the Police Station which is Ex.PW 4/4
and Ex.Pw 4/5. Investigating Officer recorded the statements
of PWs. After completion of investigation he handed over the case

file to the then SHO for submission of challan.
PW-5 is Ghulam Qasim son of Rab Nawaz, who has stated

That his brother Saeed owns a house in Basti Naad Ali Shah
near his house and as his brother is  residing in

Rawalpindi/lslamabad that is why he takes care the house of
His brother. PW-5 gave the said house to accused Nauman on
rent and on the day of occurrence local police raided the said
house: arrested the accused, recovered arms ammunition and

chars. He exhibited Rent deed ad ExPW 5/1 while copy of

Tenant acknowledgment receipt is Ex.PW 5/2.
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» PW-6 is Naseer .. i Constable, wio stated that the
SHO/complainant wad  given note of  Rs. 1000/- hzwing
No.FJ8352414. PV -» purchased the chars one scathe from
the accused and ‘wformed the SHO who rushed to the spo
with fady consth’c and other police nafii. In his presence
SHO recoveredt and took into possession 9 MM pistal
witoul number alongwith it magazine containing 05 live
retnds aad cloth of bag cream colour, chars weighing 250
s as including caie amount Rs..l 1960/-, one pistol 30 bore

/it fed magizine containing 05 rounds and one spare

'q\‘
wrpaz o b oang 02 rounds were also recovered from Tthe -

resdential re. a of accused.

-

¢ Afler close of the pros%cution evidence, statement of

«rcused facing trial U/S 342 Cr.P.C was recorded wherein he

denjed the charges and professed his innocerce. However, the

accused facing trial nuither opted to be examined on oath nor

wished to produce any evidence in his defence. |

7. i have heard the qrgumems of Ieurncd. APP for the State.

fearned defence courscl and have thoroughly perused th.c'
record,

8.  Learned APP for the state argued that in pursuant to the
spy information regarding the involvement of accused {acing
trigl in narcotic business, SHO/complainant obtained search
warrant from the competent court, betore conducting search,
wst purchase was cotelucted and after due process search was
conducted in the house of accused which culminute(l,, in to the

reeovery of narcotics uad iltegal weapon, ) le chntenddd that thet-

l




o
PW-6. is Naseer Ahmad Constable, who stated that the

SHO/complainant had given note of Rs.1000/- having
No.HJ8352414. PW-6 purchased the chars one seathe.from
the accused and informed the SHO who rushed to the spot
with lady constable and other police nafri. In his presence
SHO recovered, and took into possession 9 MM Pistol
without number alongwith fit magazine containing, live,
rounds and cloth of bag cream colour, chars weighing 250
sare..is including sale amount Rs.11900/-, one pistol 30 bore
with fitted magazine containing 05 rounds and one spare
magazine having 02 rounds were also recovered from the
residential room of accused.

6 After close of the prosecution evidence, statement of
accused facing trial U/S 342 Cr.P.C was recorded wherein he
denied the charges and professed his innocence. However, the
accused facing trial néither opted to be examined on oath nor
wished to produce any evidence in his defiance.

7. | have heard the arguments of learned APP for the State.

learned defiance counsel and have thoroughly perused the

record.

8. Learned APP for the state argued that in pursuant to the
spy information regarding the involvement of accused facing
trial in narcotic business, SHO/complainant obtained search
warrant from the competent court, before conducting search
. test purchase was conducted and after due process search was
conducted in the house of accused which culminated in to the

recovery of narcotics and illegal weapon. He contended that the
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prosecution has produced evidence in line with the contents of
FIR and no contradiction found in the statements of prosecuticn
witnesses. He submitted that the samples of recovered narcotic

were sent 1o FSL. the report of which is positive which fully

proves the charge against the accused facing trial. With these

A ’ . \

ol

submissions he requested for the conviction of accused.

r o S i

- I‘ / .~ Al
9. On the other hand learned counsel appearing on behalt of* -

-;- accused facing trial while refuting the submissions made by the
’ : : iearned APP for the State, argued that the complainant Whllc‘_...«;?’-"' ‘

ye d, .
e’

making ingress into the housg of accused and making scarch

did not call upon the respectable inhabitants of the locality to
witness the search and recoveries and thus violated the
mandatory provisions of Jaw and in this respect the casce of

prosecution is doubtfu! in its inception. Me submitted that

material contradictions have been surtaced amongst the cross
examination of the prosecution witnesses which: create doubt
regarding the involvement of accused facing trial in the present
case. He argued with vehemence that prosecution failed to
prove safe custody and transmission of drug from the Police

Station to Chemical Examincr as the witness who alleped to

/ of Lring the samples Lo th: FSL has not been examined by the
4 - -
5 prosecution.  He conterded that the prosccution case is full of
infirmities and contradictions benefit of which should, he-given
4 ~
, . /
: . A
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/) wrRs ey
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prosecution has produced evidence in line with the contents of

FIR and no contradiction found in the statements of prosecution
witnesses. He submitted that the samples of recovered narcotic
were sent to FSL, the report of which is positive which fully
proves the charge against the accused facing trial. With these
submissions he requested for the conviction of accused .

9. On the other hand learned counsel appearing on behalf of
accused faéing trial while refuting the submissions made by the
learned APP for the State, argued that the complainant while
making ingress into the house of accused and rhaking search
did not call upon the respectable inhabitants Qf the locality to

witness the search and recoveries and thus violated the
mandatory provisions of law and in this respect the case of
prosecution is doubtful in its inception. He submitted that
material contradictions have been surfaced amongst the cross
examination of the prosecution witnesses which create doubt
regarding the involvement of accused facing trial in the pfesent
case. He argued with vehemence that prosecution failed to
prove safe custody and transmission of drug from the Police
Station to Chemical Examiner as the witness who alleged to

bring the sémples to the FSL has not been examined by the,

prosecution. He contended that the prosecution case is full of

infirmities and contradictions benefit of which should be given
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to the accused (acing .rial. He requested for acquittal . of
accused facing trial,
10, Record examined 'n the light of arguments. The case of

prosecution according to the FIR is that upon spy information

regarding the involvement of accused facing trial in narcopie® L

deating, ‘the complainant Imran Ullah Khattak SHO- Cantt
D.I.Khan obtaincd search warrant from the fHaqa Magistrate ; /‘

and prior to raid constatle Naseer Ahmad No0.6219 was sent

with u note of Rs.1000s- bearing No. JH-8352414 as a test
: 1 | purchaser. Naseer Ahmed N%.6219 as PW-6 deposed that he

was deputed by the SHO as test purchaser ﬁpon which he
| | visited the place of occur-ence and met a person namely Noman

K han who was selling charas from whom he purchased chars in

|

|

‘ ' lieu of Rs.1000/-. In the FIR Ex.PA the name: of person who
| .

, conducted test purchass is mentioned as Naseer Ahmad
! ' ' canstable No0.6219. When complainant of the present case
!

namely, Imran Ullah Khuttak appeared as PW-1. who stated in
his examination in chiet’ that he deputed Constable Nasecb.
Ahmad No.6219 as test purchaser. PW-6 is Nasczr Muhammid
constable No. 853 who stted that he was deputed by the SHO
as test purchaser. The name of person who was dzputed fof test

?(’;' EY4 purchase is Naseer Alwinad No.6219 in the FIR which is
. :

7 (J diferent from the person as mentioned in the statement ol ,
fonz’s ’ . . , _’ -\ s
= complainant as PW-1 and similarly the number of Maseey Al
DNy

~

)

7

g CamScanner




J- 45

to the accused facing trial. He requested for acquittal. of

accused facing trial..

10. Record examined in the light of -arguments. The case of
prosecution according to the FIR is that upon spy information
regarding the involvement of accused facing trial in narcotic &
dealing. the complainant Imran Ullah Khattak SHO Cantt
D.LKhan obtained search warrant from the lllaga Magistrate
“and prior to raid constable Naseer Ahmad No .6219 was sent
with a note of Rs.1000/- bearing No. JI1-8352414 as a test
purchaser. Naseer Ahmad No.6219 as PW-6 deposed that he
was deputed by the SHO as test purchaser upon which he
visited the place of occurrence and met a person namely Noman
Khan who was selling charas from whom he purchased chars in
lieu of Rs.1000/-. In the FIR Ex.PA vthe name of person who

conducted test purchase is mentioned as Naseer Ahmad

| constable No.6219. When complainant of the present case

namely, Imran Ullah Khattak appeared as PW-1, who stated in
his examination in chief that he deputed Constable Naseeb

Ahmad No.6219 as test purchaser. PW-6 is Naseer Muhammad

- constable No. 853 who stated that he was deputed by the SHO

as test purchaser. The name of person who was deputed for test

purchase is Naseer Ahmad No.6219 in the FIR which is

different from the person as inentioned in the statement of

complainant as PW-1 and similarly the number of Naseer
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Fuhammad as mention:d in his statement as PW-6 docs not
tdly the number as mentioned in the FIR. When any person i
deputed for test purcha.e the person who deputed him gives
currency note to be signed by him in order :0 exclude any
doubt. [n the present cas: the complainant/SHO did not sign_.lbvc':i-";—" o
carrency note which was given lor the purpose gl'tcst purchf{su.

lll is also important to mention here that the sai¢ currency note

li1s not been produced curing the evidence of prosecution. In

the light of foregoing diicussion the name of prson who was

duputed for test purchasc is different in the FIR and statemen

w»

o “complainant and his number is also different «s cvident lrom
statement of PW-6 and T'IR on one hand and on the other hand
the currency note was reither signed by the complainant nor

produced during the evicence of prosccution, This shows tha

the test purchase has not 2cen conducted in accordance with U
law and settled principles

11, Ananother intriguiag aspect of the preseni case is that all
th: proceedings right from spy information till tae recovery of
contraband and ammunition have been wrilten down in the
murasin EXCPA/LL It was incumbent upon the complainani 1o
rcducc.im.o writing in the daily diary r_egarding e information
received from the persor as spy and the proceedings of tes
purchase. No daily diary egarding the fact of spy information

and test purchase have besn reduced neither this fact fs been
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Muhamfnad as mentioned in his statement as PW-6 does not
tally the number as mentioned in the FIR. When any person is
deputed for test purchase the person who deputed him gives
currency note to be signed by him in order to exclude any

doubt. In the present case the complainént/SHO did not sign in

currency note which was given for the purpose of test purchase.

It is also important to mention here that the_ said currency note in
the light of foregoing discussion the name of person who was
deputed for test purchase is different inthe FIR and statement
of complainant and his numbe.r is also different as evident from
statement of PW-6 and FIR on one hand and on the other hand
the currency note was neither signed by the complainant nor
produced during the evidence of prosecution. This shows  that

the test purchase has not been conducted in accordance with the

law and settled principles.

11. An another intriguing aspect of the present case is that all

the proceedings right from spy information till the recovery of Wég
contraband and ammunition have been written down in the
murasila Ex.PA/I. It was incumbent upon the complainant to
reduce into writing in the daily diary regarding the information
received from the person as spy and the proceedings of test ﬁ"eff ﬁ\i %,f
purchase. No daily diary regarding the fact of spy information

and test purchase have been reduced neither this fact has been
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mentio
ned in the stateinents of complainant end Investivating

Officer. At least test p uchase proceedings. being independent
vroceedings inust be b-ought on record prior to the lraid. Not

loing 50 by the co;nplaimmt makes the test purchase
woceedings highly doustiul which is the founcation of present
Cse,

2. The extract of Mad No.33 and Mad No.4 4 is available on

. B ‘s*‘l"'"si“'

cecord as Ex.Pw 4/4  According to Mad No. 33 SHO
complainant ol"lprcscm case Imrun Ullah Khattak alongwith
other police officials un ler thg, supervision of DSP City Circle

It the Police Station for scarch and strike operation on : ﬂ
13.10.2018 at 15:00 hours. Mcaning thereby that complainant

o the instant case lmrar Ullah Khattak feft the Police Station
W”

01 18.10.2018 at 03:00 1.M. According o Mad No. 41 the su'id
Lnran Ullah Khattak ¢ 40 on 18102018 oo 21:40 hours
wongwith police officials mentioned in Mad Mo. 33 returned
aler scarch and strike operation within the jurisdiction of
P lice Station Cant D.LF han. Mad No. 41 contains the fact of
prasent case which arc nurated as during searcl. operation spy
intormution was received reparding the involvement of Noman
¢ Y '.\/ accused facing wial in the narcotics dealing at which he

e N oktained search warrant Ex.PW 1/2 and afler the procecdings of
test purchase, he raided the house of accused and recovered

nu-cotic and illegal weapcn. IUis pertiment 1o menfion here that e [0

Poge Inig
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mentioned in the statements of complainant and Investigating

Officer. At least test purchase proceedings, being independent
proceedings must be brought on record prior to the raid. Not
doing so by the complainant makes the test purchase
proceedings highly doubtful which is the foundation of present
case.
12. The extract of Mad No.33 and Mad No.41 is available on
record as Ex.Pw 4/4. According to Mad No. 33 SHO
complainant of present case imran Ullah Khattak alongwith
other police officials under the supefvision of DSP City Circle
left the Police Station for search and strike operation on
18.10.2018 at 15:00 hours. Meaning there by that complainant
of tfwe instant case Imran Ullah Khattak left the Police Station
on 18.10.2018 at 03:00 P.M. According to Mad No. 41 the said
imran Ullah Khattak SHO on 18.10.2018 at 21:40 hours
alongwith police officials mentioned in Mad No. 33 returned
after search and strike operation within the jurisdiction of
Police Station Cant D.I.Khan. Mad No. 41 contains the fact of
present case which arc ‘harrated as during search operation spy
information was received regarding the involvement of Noman
accused facing trial in the narcotics dealing at which he
obtained search warrant Ex.PW 1/2 and after the proceedings of

test purchase, he raided the house of accused and recovered

narcotic and illegal weapon . It is pertinent to mention here that

Vo

PlHNY
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complainant tran Ullah Khauak and police cfficial lefl the
olice Station at 15:00 1our i.c. 03 p.m for sc.u"ch and strike
o.weralion' and during th o operation received soy information’
aad he obtained search varrant [rom the Hlaga Magistrate. The
order of learned JM-1, L .1LKhan dated 18.10.2¢18 islz\vaiiublc
04 record according to which SHO Police Station -Cantt
L LKhan  appeared before the courl and . submitied an
application for issuance of search warrant agaiast the accused
facing trial. When coraplainant el the Police Station on
15.10.2018 at 03:00 P.n: and he received information during
gearch and strike operation which naturally consumed some
time. The close of court timing is 03:00 p.m therefore, the story
narrated by the complainant in Mad No. 33 and Mad No.4l
duted 18.10.2018 is not sclievable. Further as par statement of
PW-6 he was sent by £HO for test purchase at 15:15 hours.
When as per record the complainant left the- Police Station at

15:00 hours and alter that reccived spy information and

obtained scarch warrant from the lHaqa Magist:ate then it does

not appeal to the prudent mind that all these events oceurred

n

within 15 minutes, herefore, the statemnct of Naseer

Muhammad PW-6 veparding Ws sending for tes\ purchiase &

15:15 hours is not believable.

13.  Various contradictions occurred in the statements nf

prosceution witnesses viich make the case of acelired ficing,

I

i
CTD &
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complainant Imran Ullah Khattak and police offici_al left the
Police Station at 15:00 hour i.e. 03 p.m for search and strike
operation and during that operation received spy information
and he obtained search warrant from the lilaga Magistrate The
order of learned JM-l, D.l.Khan dated 18.10.2018 is available
on record according to which SHO Police Station (Cantt.
D.i.Khan appeared before the court and submitted an.
application for issuance of search warrant against the accused
facing trial. When complainant left the Police Station on
18.10.2018 at 03:00 P.m and he received information during
search and strike operation which naturally consumed some
time. The close of court timing is 03:00 pm therefore, the story
narrated by the complainant in Mad No. 33 and Mad No.41
dated 18 10.2018 is not believable. Further as pér statement of
PW-6 he was sent by SHO for test purchase at 15:15 hours.

When as per record the complainant left the Police Station at
15:00 hours and after that received spy information and
obtained search warrant from the lllaga Magistrate then it does
not appeal to the prudent mind that all these events occurred
within 15 minutes, therefore, the statement of Naseer
Muhammad PW-6 regarding his sending for test ‘pﬁrchase at
15:15 hours is not believable.

A 13. Various contradictions occurred in the statements of

prosecution witnesses which make the case of accused facing
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il doubtful. In Mura,ila Ex.PA/! alter conducting Lest
pucchase PW-0 gave mis:all to the complainant while s per
statement of PW-6, he nformed the SHO complainant. In

Murasila Ex.PA/1 and F'R Ex.PA it is mentioned thal lady

-

constable  Humaira Akbtar No. 735accounpanyi{|g the raidng - o
paity, but, in the site plan Ex.PB ncither contains her name nor

any point has been ussi};ned to .hcr. As per statement of
complainant  PW-1, whe 1 he alongwith other police officials | gl

: v

re::chcd to the house of accused facing trial he was present in

th(5 Veranda of his houlse :whitg, on the other hamll PW-6 stated

lh:;t accused facing trial was sitting outside of his house.

According to Bashir Huss tin Investigating Officer he remained

an-the spot for about onz hour and 55 minutes while PW-6 ﬁﬁ*

states in cross examination that Investigating Officer ook 40/45 CT@ %ﬁ‘ﬁ?

minutes in preparing the recovery memo. The above stated

contradiction are material contradictions which arc fatal to the
' .

prosecution casc.

14. Most important assect of the present cuse making it

highly doubtful is that presecution has badly failed to prove the
t

saic custody and transimis :ion of drug from the Pulice Station o

thee Chemical Examiner. As per the statement of PW-i he

N

handed over the custody: of accused, his card »f arrest, case

property and recovery memo o the Investigating Officer.

Bi shir Hussain Investiga ing Officer when appeared as PAW-!.

CamScanner
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trial doubtful. In Murasila Ex.PA/1 after conducting test

purchase PW-6 gave miscall to the complainant while as. per
statement of PW-8, he informed the SHO complainant. In
Murasila Ex.PA/l and. FIR Ex.PA it is mentioned that lady
constable Humaira Akhtar No. 735accompanying the raiding
party, but, in the site planlEx.PB neither contains here name nor
any point has been assigned to her. As per statement, of
complainant PW-1. when he alongwith other police officials

reached to the house of accused facing trial he was present in

tﬁe Veranda of his house white on the other hand PW—S stated
that accused facing trial was sitting outside of his house.
According to Bashir Hussain Investigating Officer he remained
on the spot for about one hour and 55 minutes while PW-6
states in cross examination that Investigating Officer took 40/45
minutes in preparing the recovery memo. The above stated
contradiction are material contradictions which are fatal to the
prosecution case.

14. Most important aspect of the present case making it
highly doubtful is that prosecution has badly failed to prove the
safe custody and transmission of drug from the Police Station to
the Chemical Examiner. As per the statement of PW-1 he

handed over the custody of accused, his card of arrest. case

property and recovery memo to the Investigating' Officer

Bashir Hussain Investigating Officer when appeared as PW-4
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he did
e not utter a single
o osingle word regiadi ] ’
garding the receipt ol case
prooerty. Similar T
aerty. Similarly, Abdu  Ghatoor Mubarrir as PW-2 stated
ol \ S 1 l
that he received murasila ent by the SHO, throush Constable

Muhammad  Suleman. 1 e categorically stated  in o cross

examination that he only chalked out the FIR an nothing has

bee 1 done by him. It is sh-ouded in mystery that who brought

the case property to the Folice Station and who received the

san o. Further the person vho took the samples tc the FSL has

neither mentioned by the I vestigating Oflicer nor his statement

wae  recorded during'ct'u'se}of investigation  When the

prosecution failed 1o prove the safe custody and trensmission of

dive o the FSL then the Chemicul Report camaot be relied

upen.

5. In view of above nentioned circumstancas, it can be

casily concluded that pros cution has failed to bring home puilt

10 accused beyond any shzdow of reasonable doubt and present

case is not only full of ccatradictions, but there .8 no material

ovidence against the accused facing trial.

recovery memo. complairant as well as Iavestigating Officer

The witnesses of

o . N .
have not deposed in proper manner and have con radicted cach

otler version. No accuset can be convicied on .nere seore of

orcl submissions unless | coperly corroborated ! rough cogent

ansd confidence inspiring cvidence. it is also repea.edly held that

even a aingle circumst nee creating reasonanle  doubi’ i
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he did not utter a single word regarding the receipt of case

property. Similarly, Abdul Ghafoor Muharrir as PW-2 stated
that he received murasila sent by the SHO. through Constable
Muhammad Suleman. He categorically stated in cross
examination that he only chalked out the FIR and nothing has
been done by him. It is shrouded in mystery thatwho brought
the case property to the Police Station and who received the
same. Further the person who took the samples to the FSL has
neither mentioned by the Im;estigating Officer nor his statement
was recorded during course of investigation. When the
prosecution failed to prove the safe custody and transmission of
drug to the FSL then the Chemical Report cannot be relied
upon. '

15. In view of above mentioned circumstances, it can be
easily concluded that proéecution has failed to bring home guilt
to accused beyond any shadow of reasonable doubt and present
case is not only full of contradictions, but there is no. material
evidence against the accused facing trial. The witnesses of
recovery imemo, complainant as well as Investigating Officer

have not deposed in proper manner and have contradicted each

other version. No accused can be convicted on mere score of

oral submissions unléss properly corroborated through cogent
and confidence inspiring evidence. It is also repeatedly held that

even a single circumstance, creating reasonable doubt is
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sufficient 10 acquit  the accused, what to say about

material contradictions ¢ Tthe present case.
Resultantly, while extending the benelit of doubt to the
accused facing trial, the accuscd namely Noman Khan son of
Fazal Rabani is hereby vequitted in the instant casc. Accused is
on bail, his sureties are also discharged from the liabilifics of

- bail bonds.

Casc property i.e. narcotics be destroyed, while personal

lawful belonging i.e. Cash amount Rs.1 1900/- rccovered from

tne possession of accused bg handed over to the accused after E W
* :

expiry of period of appeul/revision. File be consigned 10 record

room of learned District & Scssions Judge,‘ D.f.Khan after it %

necessary completion anu compilation.

Pronounced in oper court at D.L.Khan, under my hand
and scal of the cour’ this 05" day of September, 2020.

“
(;\'iu%}:nad Asin)

ASJ/Judge Special CourV/
Judge Model Crimina. Trial Court
Dera ismail Knan.

CERTIFICATL
(‘ertificd that this judgment consists of 14 {(Fourteen)

cach page has been read over, corrected waerever it was

pages,
v L
neceasary and signed by n.2. Y Y
(Muhammad Asim) 7 '#
AS)Iudpe Speciai Cowrt Ny
Juctpe Model Criminal Triad Couirn '

Dery femiai] Khan

y T !

~
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Sufficientto acquit the accused, what to say about
material contradictions of the present case.
Resultantly, while extending the benefit of doubt to the

accused facing trial. the accused namely Noman Khan son of

Fazal Rabani is hereby acquitted in the instant case. Accused is

on bail, his sureties are also discharged fiom the liabilities of

bail bonds

Case property i.e. narcotics be destroyed, while perso_nal

lawful belonging i.e. Cash amount Rs. 11900/~ recovered from
the possession of accused be handed over to the accused after
expiry of period of appeal/revision. File be consigned to record

room on leamned District & Sessions Judge, D.1.Khan after its
necessary completion and compilation.
Pronounced in open court at D.l.Khan, under my hand

and seal of the court this 05th day of September, 2020.
Sd

(Muhammad Asim)
ASJ/Judge Special Court/
Judge Model Criminal Trial Court M

Dera Ismail Khan.

CERTIFICATE % |
Certified that this judgment consists of 14 (Fourteen) ' E.J»‘gk'i"’e&’»f

pages, each page has been read over, corrected wherever @T@ %‘F
it was necessary and signed by me.

Sd
(Muhammad Asim)
ASJ/Judge Special Court/
Judge Model Criminal Trial Court
Dera Ismail Khan.
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INHEY Bl:l‘l‘ PARKITUNKHWA SERVICE TRIBUNAL
PESHAWAR CAMP COURTD.LKHAN.

1
’

BURORI KALIM ARSHAD KHAN o CHAIRMAN
ROZINA REHMAN .- MEMBER (JudiciaD

4
a

Service Appeal No.5673/2021

. . - i ar . ‘
Muhaminad Neman, Lx-Constable No. 1218, CTD Unit, DuJ.Khan.
G Nee of SSPOTD. South Zone. Presently, Cure of Fuzal Rabuni

Narwat, Basn Nad A Shab, DL Khan. : .
Levierrimres .(Appellant)

i
VERSUS ]

i 1 Proviocial Police Officer (1GpP), Kh)-b;cr pakhiunkhwa, Central

Dojee Ottice, Peshavar,

Deputy daspectar General of Polive/Counte

hoasoer kb iunidina, Peshawar. .
L Senior  Superintendent of Paolice,

{oaantunkhwa, ot Da Jsmail Khan. )
L Superintendent of police, CTD. Dera Ismail khan.

¢ Terrorism Department,

CTD. South  Zone, Rhyber
]

............ ............(Rcspundents)
Pesent: |
My \Muhanimad psmail Alizal. i
Advocate. U TP PUUPPPP P PRI REEF LS [For appellant.
.
\ir N dameviad Jan. :
vl [istrict AUOFIEY. cpeeeeesereesss Lo For respondents.
-l .
! b
Dhate of HSUIOUON . oveeeeererreres S ..26,05.2021
| T 2810202
28.10.2022

.......,..-...-.-.......... fernam

l SERVICE APPEAL AGAINST FIRST, ORDLR DATED 24.01.2019
WIIEREBY THE APPELLANT IS AWARDED PUNISHMENT OF
. DISMISSAL FROM SERVICE BY RESI’ONI)I:‘.N'!' NO3 &
| L SECONDEY. FROM  FINAL ORDER DATED 03052021 OF
Rﬁgp()\ur\} NOW WHEREBY DEPARTMENTAL

WPPEALRIYISION PETITION WAS REJECTED. L

@ CamScanng;




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR CAMP COURT.D.I.KHAN.

BEFORE: KALIM ARSHAD KHAN CHAIRMAN /2

ROZINA REHMAN . MEMBER (Judicial)

Service Appeal No.5673/2021

Muhammad Noman, Ex-Constable No. 1218, CTD Unit, D.I.Khan
office of SSP/CTD. South Zone. Presently Care of Fazal Rabani
Marwat, Basti Naad Ali Shah, D.1.Khan.

(Appellant)

....................................................................................................

VERSUS

A

1. The Provincial Police Officer (IGP), Khyber Pakhtunkhwa,’ Central

Police Office. Peshawar. . 7
2. Deputy Inspector General of Police/Counter Terrorism Department, @Z(! ?@%j
by ¢
Khyber Pak . . e, B
yber Pakhtunkhwa. Peshawar @% " %Q{W
Khyber - )

3. Senior Superintendent of Police, CTD, South Zone,
Pakhtunkhwa, at Dera Ismail Khan.
4. Superintendent of Police, CTD, Dera Ismail Khan,

............................................................................................. . (Respondents)
Present:
Mr.Muhammad Ismail Alizai.
AGVOCAtE...eineiiiiii For appellant.
Mr. Muhammad Jan,
District Attorney..............ccovsvviiiniiiiiinnnn., For respondents.
- Date of Institution.....ccocviiiiiiininiiinieen, 26.05.2021
Dates of Hearing......c.coevivevvcreireceincciccerneiens . 28.10.2022
Date of DeCiSion....c.ccvviiiiiiiiiiiirciiineeens 28.10.2022

SERVICE APPEAL AGAINST FIRST, ORDER DATED 24.01.2019
WHEREBY THE APPELLANT IS AWARDED PUNISHMENT OF
DISMISSAL. FROM SERVICE BY RESPONDENT NO.3 &
SECONDLY, FROM FINAL ORDER DATED 03.05.2021 OF
RESPONDENT NO.1 WHEREBY DEPARTMENTAL
APPEAL/REVISION PETITION WAS REJECTED.

. -

-
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JUDGMENT

- an,

KALIM ARSHAD KHAN, CHAIRMAN: ©  DBriefly stted  the

i
facts giving rise to filing of the instant service appeal are that disciplinary

action was wken against the appellanton m3~ allegation that he was
charged in cuse FIR No. 919 dated l8.10.20185? registercd under Scctions
by UNSA read with section 15AA of Pélice Station Cantonment
D.LKbhan That on conclusion of the inquiry, tihc appellant was awarded
major penadly of dismissal from service vitjbc impugned order dated
i _ 24.01.2019. The appellant filed departmental Appeal, however the same
Was filed on 17.12.2020, therefore, the appeli;;ml filed revision petition,
wiich was also rejected vide order dated 03.05.2021, hence the instant

service appel. .
+

4

2. Respondents contested the appeal by way of submitting para-wise

comments, wherein they refuted the assertions as raised by the appellant
¢

in his uppeal.

3. Learned vounsel for the appellant has cv;:nendcd that the appellant
wits not at all associated with the inquiry puéceedings and the inquiry
oflicer even did not bother o allord opporlunili\'; to the appellant to record
hi . statement. He lurther argued that neither copy of the inquiry report
| wits providad te the appellant nor any final show-cause natice was issued
to him. He also wrgued that the impugned arder of dismissal of the
appellant was passed prior to outcome of the wrial of the criminial case

recistere b agannst himy, which fuct has-rendered the impugned vrder as

. votd ab-initio. He neat contended that the appellant has already been 4"' !
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JUDGMENT
KALIM ARSHAD KHAN, CHAIRMAN:- Briefly ~stated the

facts giving rise to filing of the instant service appeal are that disciplinary

action was taken against the appelianton the allegation that he was
“charged in case FIR No. 919 dated 18.10.2018 registered under Sections
9 (b) CNSA read with section ISAA of Police Station Cantonment
D.I.Khan. That on conclusion of the inquiry, the appellant was awarded
major penalty of dismissal from service vide impugned order dated
24.01.2019. The ap_pellant filed departmental appeal, however the same
i ~ ~ was filed on 17.12.2020, therefore, the appellant filed revision petition,
which was also rejected vide order dated 03.05.2021, hence the instant

service appeal. %g

2. Respondents contested the appeal by way of submitting para-wise

comments, wherein they refuted the assertions, as raised by the appellan
in his appeal. @gﬁ Wb
3. Learned counsel for the appellant has contended that the appellant -

was not at all associated with the inquiry proceedings and the:inquir—y

officer even did not bother to afford opportunity to thelappellant to record

his statement. He further argued that neither copy of the inquir;( report

was provided to the appellant nor any final show-causé notice was issued

to him. He also argued that the impugned order of dismissal of the

appellant was passed prior to outcome of the trial of the criminal case

registered against him, which fact has rendered the impugned order as

void ab-initio. He next contended that the appellant has already been

L
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acguitted i the criminal case registered :q;zlinsl him, therefore, the
mipugned rders are liable (o be set-aside and the appellant is entitled to
be reinstated in service with all back benefits.
‘
:
4. On the ather hand, learned District m(?mcy tor the respondents
has contended that the appellant the local ‘police of Police Station
Cantonment D.1L.Khan recovered Charas “I~la{slj\ish" weighing about 250
grams as well as two pistols with ammunitions tl‘rom the possession of the
appellant, therelore, case FIR No. 919 dated I.‘8.IO.2018 under Sections
Oh) ONSAread with section 1SAA of Puiiicc Station Cantonment
D LKhan was registered against the appellant, He further argued that the
¥
inquiry proceedings were conducted in accordance with relevant rules
and the appethint was provided ample opponur{ity of sclt-defense as well
as personal hearing but he failed to pmduql any cogent material in
rchulfal of the charges leveled against him;'lh;.n depantmental as well as
eriminal proceedings are distinet in nature and can run parallel. He next
argued tha the appc.l‘lanl has been acquitlefd in the criminal cases,
however the ullcgznt'ions leveled against hi'm were proved in the
duparimental inquiry, thercfore, he has righ:lly been dismissed lrom
service. In the last he argued that the appellant has been dismissgd from
service vide order dated 24.01.2019 but he llk;s submitted deparunental

appeal on 14.09,2020 which is badly time barred, therefore. the appeal in

hand is not nauiainable and is liable o be disujisscd with costs.

N

. _ \\~ ‘
5. We have heard the arguments ol learnea counsel lur the patties and

have perused the revaid.
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acquitted in the criminal case registered against him, therefore, the

impugned orders are liable to be set-aside and the appellant'is entitled to
be reinstated in service with ali back benefits.

4, On the other hand Learned District Attorney for the respondents
has contended that the appellant the local police of Police Station
Cantonment D.I.Khan recovered Charas "Hashish" weighing about 250
grams as well as two pistols with ammunitions from the possession of the
appellant, therefore, case FIR No. 919 dated 18.10.2018 under Sections
9(b) CNSA read with section 15AA of Police Station Cantonment
D.I.Khan was registered against the appellant. He further argued that the
inquiry proceedings were conducted in accordance with relevant rules

and the appellant was provided ample opportunity of self-defense as well

as personal hearing but he failed to produce any cogent material in W

rebuttal of the charges leveled against him; that departmental as well as

criminal proceedings are distinct in nature and can run parallel. He next

-argued that the appellant has been acquitted in the criminal cases,@

however the allegations leveled against him were proved in the
departmental inquiry, therefore, he has rightly been dismissed from
service. In the last he argued that the appellant has been dismissed from
service vide order dated 24.01.2019 but he has submitted departmental
appeal on 14.09.2020 which is badly time\ba_r_red, therefore, the abpeal in

hand is' not maintainable and is iiable to be dismissed with costs.

5. We have heard the arguments of learned counsel for the parties and

have perused the record.

TD W
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\ perusal of the record would show that the appellant was
chismis et ares el ) .
ismissed from service vide order dated 24.01.2019 on the allegations of
| . "
s imohement in case FIR No. 919 dated I8 10.2018 registered under

el { . 2 . . . .
Section YUb) CNSArcad with section 15AA of l,'olncc Sration Cantonment

' ' D.1.Khun. Charge sheet (undated) was issued t::y giviny three days’ time
o the appellant to put in written defence, . in contravention of the
provisions ot ride 0 i) ol the Khyber Pakhluilkhwa l'olicé Rules, 1975
tas amended upto 2014), which require the auljhority to give seven days’

e to the accused official to putin written defence afier the show cause

hotice has been sersed upon the appellant.Mr. Gul Rauf Khan DSP/CTD

Ticer in the matter, who

Dera Ismail Khan was appointed as inquiry olli
ye Senior Superintendent of Police. Counter W@Z

submitted fus report to the

Terrorism  Department Sought Zone Khyber  Paklitunkhwa, who

sumightaway pasied the impugned ordei. As usual. the entire record of

o] %&’%«e"

s has not been placed on record by the respondents ey

CTD K

he enquiry procevding

and only a report is 00 the file. As per the report, the inquiry officer has

recorded the statements of police ofticials namelyMr Lime, Khitab ASI

imran Ullah Khattak SHO P.S Cantt, Abdul Ghatoor

\Mulrrar PSS U 1D,

No. 195 P.h Cuntt. Constable Nascer Ahmad No. 6219 P.S Cant,

Constable A fuhamsmgd Suleman No.8777 P.S Cantt and Lady Constable

Fhamaira Akhtar No. 735 P.S Cantt but, it appears that. the appellant was

et providcd ppporiunity of cross examination o all the withesses, which
s rendered 1 whale proceedings illegal and liable to be set-aside.

ments of the witnesses has been placed on file w0

None ol the st

as. ertan whicther the \.Ilqulf) Ollltcr reached o pregper CU"C'U}“}I] ar not
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6. A perusal of the record would show that the appellant was
dismissed from service vide order dated 24.01.2019 on the allegations of
his invoivement in case FIR No. 919 dated 18.10.2018 registered under
Section 9(b) CNSAread with section 15AA of Police Station Cantonment
D.I.Khan. Charge sheet (undated) was issued by giviAng three days' time
-to the appellant to put in written defence, in contravention.of the
provisions of rule 6 i(b) of the Khyber Pakhtunkhwa Police Rules, 1975
(as amended upto 2014), which requil;e the authority to give seven days’
" time to the accused official to put in written defence after the show cause
notice has been served upoﬁ the appellant.Mr. Gul Rauf Khan DSP/CTD
Dera Ismail Khan was appointed as inquiry officer in the matter, who
submitted his report to the Senior Superintendent of Police, Counter

Terrorism Department Sought Zone Khyber Pakhtunkhwa, who

straightaway passed:the impugned order. As usual, the entire record of

the enquiry proceedings has not been placed on record by the respondents

o %
and only a report is on the file. As per the report, the inquiry officer has CT@? %
recorded the statements of police officials namelyMr. Umer Khitab ASI

. ‘r.\ .‘
Muharrar P.S CTD, Imran Ullah Khattak SHOP.S Cantt, Abdul Ghafoor
No. 195 P.S Cantt. Constable Naseer Ahmad No. 6219 PS Cantt,

Constable Muhammad Suleman No.8777 P.S Cantt and Lady Constabie

Humaira Akhtar No. 735 P.S Cantt but, it appears that, the appellant was

not prdvided opportunity of cross examination to all the witnesses, which

has rendered the whole proceedings illegal and liable to be set-aside.

None of the statements of the witnesses has been placed on file to

ascertain whether the enquiry officer reached a proper conclusion or not
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especidly when it is st : .
! Y wWhuen it is stated in the enquiry report thit ASI Umar Khitab,

Moharrar Police Stat e :
, olice St Iy .
e ive Station CTD alleged that the appellant was absent from

duty N R L
) the time of occurrence, then it was incumbent upon the

respo \ aVe acced ¢ 0 H )
spondents o have placed any concrete document showing and proving
steh g s absence of t ) . .

b ableged absence of the appeliant av the relevant point of time

together with the supporting documentary evidence that at the time the

appellant was o perform duty at such and such place cte. Similarly, what

action was tken on his alleged absence is also ot disclosed. So much so “
the statement of this important witness was not, placed on record 10 make
assessiment of the abave tacts. All these fuctors lead us to hold that the

in the above mode and , manner has rendered it

erquiry conducted

’

v ntduess.

7 On receipr of repon of the DSPATD D.AKhan Range. the 7 V

appellant was straightaway dismissed by the Senior Superintendent of : o
. : Y
CTD #s

Pulice at DIKhan vide order dated 24.01.2019,

c ' South Zone KP

w thout tsumg ham finsl show cause natice is the impugned order is

sitent repirding  Issuunce of show cause nofice or providing .any
opporiunity of personal hearing after conduct of the alleged enguiry and
of misconduct., Similarly. copy of the

4

halding the appellant guilty
DSP/CTR D..Khan Range were also not

proceedings conducted by

pmVidcd 10 the appeblant. This Tribunal has iready held i nunerous
jndgments that iysuing of tinal show-cause otce 4s well as providing of

y of the iquiy report 10 theé delinguem officialofticer wus 4 must.

-
n pi;;.:mi on judgment of august Suprenwe Court of Pukistan %‘/ \

"
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especially when it is stated in the enquiry report that ASI Umar Khitab,

Moharrar Police Station CTD alleged that the appellant was absent from

duty at the time of occurrence, then it was incumbent upon the
respondents to have placed any concrete document showing and proving
such alleged absence of the appellant at the relevant point of time

together with the supporting documentary evidence that at the time the

appellant was to perform duty at such and such place etc. Similarly, what
action was taken on his alleged absencé is also not disclosed. So much so
the statement of this important witness was not placed on record to make
“assessment of the abové facts. All these factoré lead us to hold that the
enquiry conducted in the above mode and manner has rendered it
fruitless. W
7. On receipt of report of the DSP/CTD D.I.Khan Range, the

appellant was straightaway dismissed by the Senior Superintendent of

/
e
Erid
Police CTD South Zone KP at DIKhan vide order dated 24.01.2019, @;ﬂ?} "
without issuing him final show cause notice as the impugned order is
silent regarding issuance of show cause notice or providing any
opportunity of person§1 hearing after conduct bf the alleged enquiry and
holding the appellant guilty of misconduct, Similarly, copy of the
plroceedings conducted by DSP/CTD D.I.Khan Range were also not
provided to the appellant. This.I[iburlal has already held in numerous
judgments that issuing of final show—cau-s\—ehh”bt'ice as well as providing of

copy of the inquiry report to the delinquent official/officer was a must.

Reliance is also placed on judgment of august Supreme Court of Pakistan
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reported ax PLD 1981 Supreme Count 176, wh."crcin it bas been held that
vules devoid of provision of final show cause motice along with inquiry
report were not valid rules, Non issuance of I'nf‘iul show cause notice and
nonssupply of capy ol the inguiry repon luilhc appellant has caused
nisearriage of justice, in such a situation, the appellant was not in
pusition to properly defend himself in respect of the allegations leveled
against him. Besides the disciplinary prucccdi:ngs were initiated by the
Superintendent of Police CTD, D.LKhan, as isicvidenl from statement of
allegation vide Endst No.2627-31/CTD dzucdi 23.10.2018, whercin the
Superintendent ol Police, CTD D.L.Khan, sh“owing himsell w be the
Competent Authority, initiated the departmeital proceedings whercas
Vide the impugied order No,l‘)-L‘ZIR/SSPISom}) Zone. dated 24.01.2019.
instead, the Sentor Superintendent of Police (iZTD South Zone, Khyber -

Pakhiunkhwi. has passed the same without showing whether and how the

S CTD South Zone KP became the Authotity at the time when the

impugned order of dismissal of the appellant wiis pusscd.

8 Moreover, the appetlant has already been acquitied vide judgment

duted 05.09.2020 passed by the then AS)udge Special CourVJudge

Model Criminal Trial Court, Dera Ismail Khan. 1t is evident from perusal
hY * . ,

ord that disciplinary action was takeir against the appellant on

ol the rec .
nent in case FIR Mo. 919 dated 18.10.2018

the ground of his involvel
) > 5 " Police  Stati « St
under Seetions g(h) CNSA/ISAA ot lohcti Stadon CantD.LKhan,
ant, the very ground, on the basis of

er wequl he appell |
hewever ofla aequinal of the app .'
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reported as PLD 1981 Supreme Court 176, wherein it has been held that
rules devoid of provision of final show cause nofice along with inquiry
report were not valid rules. Non issuance of final show cause notice and
non-supply of copy of the inquiry report to the appellant has caus;,ed
miscarriage of justice, in such a situation, the appellant was not in a
po‘sition to properly defend himself in respect of the allegations leveled
against him. Besides the disciplinary proceedings were initiated by the
Superintendent of Police CTD, D.1.Khan, as is evident from statemént of
allegation vide Endst No.2627-31/CTD dated 23.10.2018, wherein the
Superintendent of Police, CTD D.1.Khan, showing himself to be the
Corﬁpetent Authority, initiated the departmental proceedings whereas
vide the impugned order No. 19-22/I'R/SSP/South Zone, dated 24.01.2019,

instead, the Senior Superintendent of PoliceACTD South Zone, Khyber

Pakhtunkhwa, has passed the same without showing whether and how the M

impugned order of dismissal of the appellant was passed.

8. Moreover, the appellant has already been acquitted vide judgment
dated 05.09.2020 passed by the then ASJ/Judge Special Court/Judge
Model Criminal Trial Court, Dera Ismail Khan. It is evident from -perusal
of the record thalt disciplinary action was takeh against the appellant on
the ground of his involvement in case FIR No. §19 dated 18.10.2018
under Sections 9(b) CNSA/ISAA of Police Station Cantt D.I.Khan,

however after acquittal of the appellant, the very ground, on the basis of
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9. in vie ' o di . L .
view of the above discussion, the appeal in hand is allowed by
eting-aside the impugned orders and the appellant is reinstated in

service with all back benefits. Costs to follow the event, Consign.

i
;

W0, Provcunced w open Court at D1 Khan dnd given ander our hands
s

andd seal o the Tribwnal on this 28" day Q/'Oct(éhcr. 2022
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which disciplinary action was taken against the appellant has vanished
away.

9. In view of the above discussion, the appeal I hand is allowed by
setting-aside the impugned orders and the appellant is reinstated in
service with all back benefits. Costs to follow the event. Consign.

10.  Pronounced in the opeh Court and given under over hand

Seal of the Tribunal on this 28th day of October, 2022. W

-Sd-
KALIM ARSHAD KHAN
Chairman
Camp Court D.I.Khan

-Sd-
ROZINA REHMAN
Member (Judicial)

‘Camp Court D.I.Khan
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(7Y The enquiry proceedings once started should be held without interruption. as
far as possible, on day to day basis.

(8)  On receipt of the enquiry report the case should be processed expeditiously.

(9) 1t should be impressed upon the Enquiry Ofﬁcc‘r that thelquality of work

produccd by him will reflect on his cfficiency, which will be recorded in his
ACR. '

(10)  The initiating oflicer should record his assessment of the Enquiry Offige's
performance in the ACR. , ﬂ%ﬁ

{Autharity: Cirenlar letter No.SORI (S&GAD)IHE)/ T8, dated 3rd October, 1984

Stoppage of increment under Government Servanls
(Efficiency & Discipline) Rules, 1973.

Instances have come to the notice of the Government where the penalty of stoppage of
inerement under the NWEP Government Servants (Efficiency & Discipline) Rules, 1973, has
been imposed on Government Servants, who have reached the maximum of the pay scalc,
thus making the penalty ineffective. 1 am accordingly directed to request that the competent
authorities may. in future, Kindly keep in view the stage of the pay scale at which 2
Government servant is drawing pay before imposing the penalty of stoppage of increment on
him under the above rule,

1 Authority:Cireulur letter Nu.S()le(S&(’iAD’)S(2*)),’80, dated 27th December, 1986).

Departmental Proceedings
vis-a-vis Judicial Proceedings.

The question as 10 whether or not a departmental inquiry and judicial proceedings can
run parallel to cach other against an accused officer/official has been examined in
consultation with the Law Department.

2 it is hereby clarified that Court and Departmental proceedings miy start from an
identical charge(s) and can run parallel to cach other. They can take place simultaneously
against an accused on the same set of facts and yet may end differently without affecting their
validity. Gven deparimental inquiry can be held subscquently on the smme charges of which
Government servants has been acquitted by a Court. The two proceedings are to be pursued
independent of cach other and it is not necessary to pend departmental proceedings till the
finalization of judicial proceedings.

3. It may also be clarificd that Court Proceedings also include criminal proceedings
pending agaimst a civil servant,

1 The above instructions may please be brought to the notice of all concerned.

{ Authority :Cireudar leter Nu.SORIS&GAINS29YBKC) dated X198
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Case Judgement

/ 2001 SCMR 201§

723 flosie G
[Supreme Court of Pakistan) o é

Present: Iftikhar Muhammad Chaudhry, Qazi Muhammad Farooq and Hamid Ali Mirz,

JJ

Messrs HABIB BANK LTD.—-Petitioner

versus

SHAIND MASUD MALIK and others— --Respondents

Civil Petitions Nos.564 and 565 of 2001, decided on 8th May, 2001.

(On appeal from the judgment dated 9-12-2000 passed by the Federal Service Tribunal.
Islamabad in Appeals Nos. [17(R)C/E of 2000 and 1886(R) of 1999).

' (a) Civil Servants Act (LXXI of 1973)—

---8.16---Departmental  proceedings  and  criminal  proceedings---Difference  and
distinction---Departmental proceedings are different and distinct from criminal charge which if
has been levelled simultaneously against civil servant.

{b) Service Tribunals Act (LXX of 1973)—

---8s. 2-A & 4-—-Constitution of Pakistan (1973), Ar., 185(3)---Dismissal fromn
service---Findings of Service ‘Tribunal based wupon findings recorded by other
forums---Validity---Acquittal from criminal charge---Effect--Employee of Banking Company
was dismissed from service---Labour Court reinstated the employee and Criminal Court
acquitted him of the charge--Afier insertion of S.2-A, in Service Tribunals Act, 1973 matter was
transferred to Service Tribunal and the Tribunal on the basis of findings recorded by Labour
Court as well as by the Criminal Court allowed appeal of the employee and he was reinstated in
‘service---Legality---Instead of basing its decision on finding of a forum which had no
jurisdiction to decide the case, the Service Tribunal should have examined the case
independently on the basis of material collected during departmental inquiry including show
cause notice and inquiry report---Conclusion drawn by Criminal Court would have no bearing
on the departmental proceedings as the latter had to be decided independently ---Where the
Tribunal had not applied its independent mind, such findings of the Tribunal were not
sustainable---Petition for leave to .appeal was converted into appeal, and judgmem passed by
Service Tribunal was set aside---Case was remanded to Service Tribunal for decision afresh.

Ajmal Kamal Mirza, Advocate Supreme Court and Ejaz Muhammad Khan, Advocate-on-Record
for Appellants.

Respondents in person.

Date of hearing: 8" May, 2001.

| lof2 : 07-Jun-23, 12:14 PM
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Case Judgement : http://www.plsbeta.com/LawOnline/law/casedescription.asp’”...

ORDER /- 2¢

'\Vé have heard learned counsel for the appellants and have also gone through the impugned
judgment, dat'cd 9-12-2000 passed by the Federal Service Tribunal, Islamabad. It is noteworthy
that the Service Tribunal had based its judgment on the findings of Presiding Officer Labour
Court recorded while disposing of application under section 25-A of the LR.O., 1969 filed by the
re§p(3ndem, the order of the Criminal Court acquitting the respondent-employec, from the
criminal charge has also been considered as one of the factor for his reinstatement. It is
well-settled that the departmental proceedings are different and distinct from the criminal charge
which if has been levelled simultaneously against an employee. Likewise the Tribunal may have
not taken into consideration the findings recorded in favour of the, respondent by the Labour
Court because after the amendment in the Civil Servants Act by means of section 2-A for the
purpose of the Service Tribunal the respondent employee had been treated to be a civil servant
with a right to approach Service Tribunal for his redressal of grievance. Therefore, the Service
Tribunal will examine his case independently on the basis of material collected during the
departmental inquiry including show cause notice and Inquiry Report etc., instead of basing its
decision on the finding of a forum which firstly had no jurisdiction to decide the case secondly
any finding recorded by the criminal Court regarding criminal charges against an employce
arising out of the same transaction because no conclusion drawn in this behalf by a Criminal
Court will have any bearing on the departmental proceedings which ought to have decided
independently. [t may be noted that in fact impugned orders have not been passed by the Service
Tribunal by applying its judicial mind and had disposed of the appeals in a mechanical manner
just observing that as Presiding Officer of Labour Court had recorded finding in favour of the
respondent and the Criminal Court has also acquitted him of the charge, therefore, he is ordered
to be reinstated. Such findings, however, are not sustainable in law thus deserves interference by
this Court.

As a result of above discussion, these petitions are converted into appeals and allowed. Both the
cases are remanded to the Federal Service for decision of the appeals expeditiously as far as
possible within a period of three months preferably. No order as to costs.

Q.M.H/M.AK./H-38/S ' % }‘%g/ Case remanded.

07-Jun-23, 12:14 M
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2007SCMR 562
{Supreme Court of Pakistan]
Present: Abdul Hameed Dogar and Mian Shakirullah Jan, JJ

SUPERINTENDENT OF POLICE, D.I. KHAN and others--—-Pctitioners

Versus

IHSANULLAMN----Respondent

Civil Petition No.384-P of 2005, decided on 14th November, 2006.

(On appeal from the judgment, dated 10-5-2005 of the N.-W.F.P. Service Tribunal Peshawnar in Appeal
No.180 of 2004).

North-West Frontier Province Service Tribunals Act (I of 1974)---

«---S. 4---Dismissal from service on account of his arrest in a criminal case---Acquittal from criminal
charges---Time-barred appeal---Civil servant was dismissed from service, after he was arrested in criminal
case---Civil servant during his arrest, filed departmental representation but did not avail, remedy of appeal
before Service Tribunal---Civil sérvant, after he was acquitted from criminal charge, filed appeal beforc
Service Tribunal, which was accepted and he was reinstated in service---Validity---Appeal before Service
Tribunal was filed belatedly from date of his dismissal and after five months from the date of his acquittal
from criminal charges---Civil servant had lost his right and could not agitate for reinstatement---Acquittal
of civil servant from criminal charges would have absolutely no bearing on merits of case as disciplinary
proceedings were to be initiated according to service rules independently-—-Judgment passed by Service
Tribunal, reinstating civil servant in service, after acquittal from the criminal charge was not sustainable in
law---Supreme Court set aside the judgment passed by Service Tribunal and order of dismissal of civil
servant from service was maintained---Appeal was allowed.

Executive Engineer and others v. Zahid Sharif 2005 SCMR 824 and Sami Ullah v. Inspector-Gencral of
Police and others 2006 SCMR 554 ref.

Khushdil Khan, Additional Advocate-General N.-W.F.P. and Altai, S.-I. (Legali for Petitioners.

Abdul Aziz Kundi, Advocate Supreme Court for Respondent.

ORDER

ABDUL HAMEED DOGAR, J.— This petition is directed against judgment, dated 10-5-2005 passed
by leamed N.-W.F.P. Service Tribunal, camp at D.I. Khan whereby Appeal No.180 of 2004 filed by
respondent was allowed and he was reinstated into service without back-benefits.

2. Brief facts leading to the filing of instant petition are that respondent was dismissed from servive on
the allegation that on 12-7-2001 he was found in possession of 225 grams of Charas. Case was registered
against him in which he was arrested and sent up to face the trial. According to leamed counsel for the
respondent he made representation to the competent authority but did avail the remedy of filing appeal
before the learned Tribunal challenging his dismissal. According to him afler his acquittal from the
criminal case which took place on 9-10-2003 he filed instant appeal before Tribunal on 18-3-2004 mainh
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»on the ground that he was acquitted from criminal charges as such be reinstated in service. The appeal

before the Tribunal was filed belatedly from date of his dismissal and after five months from lhe’ date pf
his acquittal from the criminal charges. This being so, respondent has lost. his right and cannol agitate for
reinstatement. By now it is the settled principle of law that acquittal of cfvn! s?rvant from crfmmal charges
would have absolutely no bearing on the merits of the case as the disciplinary proceedings arc to e
initiated according 10 service rules independently. Reliance can be made to the cases o.f Executive
Engincer and others v. Zahid Sharif 2005 SCMR 824 wherein it has been held that acqun}al of c;ml
servant from Court would not impose any bar for initiation of disciplinary proceedings as his acqum::l‘
would have no bearing on disciplinary proceedings at all. In case of Sami Ullah v. Inspector-General o
Police and others 2006 SCMR 554 it has been held that acquittal of petitioner {rom cri.minal case \\-ngld
have absolutely no bearing on the merits of the case and in the case of N.E.D. University of Engineering
and Technology v. Syed Ashfaq Hussain Shah 2006 SCMR 453 it has been held that dgpam'nen.lul
representation of civil servant was barred by limitation and on the basis of such representation Service
Tribunal could not reinstate him in service. ,
3. In view of what has been discussed hereinabove and the case-law referred (supra) the in;pugm:d
judgment reinstating the respondent in service after acquittal from the criminal charge is not sustanpab!c in
law hence the same is set aside. The petition is converted into appeal and allowed. The order of dismissal
from service of respondent is maintained.

M.H./S-81/SC Appeal allowed. ﬁ%{yé/

%:,ﬁa : i |
D P |
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IN THE SUPREME COURY OF PAKISTAN
(Appellate Jurisdiction)

CPLA No._(é ~/ /2023

Mrovinaal Police Officer (IGP) Khyber Pakhtunkhwa,

Peshawar & others PETITIONERS
VERSUS
AMuthamumad Noman L e RESPONDENT
Appeal from N RPK, Service Tribunal, Camp Cotert, D.LKRan
Counsel jor Petitiorer : Advocate General ,KPK, Peshawar

Institited by : : Farid Ullah Kundi, AOR ; g r




