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1. Learned counsél for the ~appellant present. éﬁr

Muhammad Jan learned District Attorney for the respondents

present. -

2. Original file is not before the court. Let original file be

requisitioned. To come up for arguments on 26.09.2023 before

D.B. P.P given to;fparties.

(Muhammad Akbar Khén) .'

Member (E)

(Rashiida-Bano)
Member (J)
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1% June, 2023 L. | Learned counsel for lappellant preSént. Mr. Fazal | Shah -
: Mohm’.and, Additional Advoéate General for respondén't.s present.

2. Learned counsel for .ap_pellant made a feﬁuest for

adjournment in order to prepare the brief. Adjoumed. To co’me‘up for

- arguments on 05 07.2023 before D.B. P.P give ‘ e parties.

o Gpﬂs‘? t 7
‘6 wﬂ A .

pe" (Salah-Ud-Din) © (Kalim Arshad Khan)
| E Member (J) Chairman_
5" %’0‘23"' Sh“h - Learned counsel for the petitioner present. Mr. Asad Ali Khan,

Assistant Advocate General for respondents present.

SCAN
Kpal\_:_ED%

Original file is not before the Court. Let original file be
pesa’]@war . ‘

o

requisitioned. To come up for arguments on 31.07.2023 before D.B. P.P

| given to the paﬁies. ‘ : ( > ,
(Rashidim%o) (Kalim Arshad Khan)

*Mutazem Shah* ) Member (J) Chairman
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©21.03.2023 -

'Appellant in person present. Mr. Naseer-ud-Din Shah, Assistant

Advocate General for the respondents present.
Appellant submitted receipt of an amount of Rs. 10000/-

deposited by him with the Registrar of this Tribunal as cost imposed

- upon him vide order dated 30.11.2022. Appellant also requested for

adjournment on the ground that his counsel is not available today due

to some domestic engagement. Adjourned. To come up for arguments

)7

on 21.03.2023 before the D.B.

(FarLPaui) (Salah-ud-Din)
Member (E) . Member (J)

Junior to counsel for the appellant present.

Fazal Shah Mohmand, Additional Advocate General for

the respondents present.

Former made a request for adjournment as senior counsel
for the appellant is busy before Hon’ble Peshawar High Court,
+Peshawar. Adjourned. To come up for arguments on

01.06.2023 bgfore D.B. Parcha Peshi given to the parties.

- (Muhammad Akbar Khan) (Rozina Rehman)
Member (E) - Member (J)
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L. Learned counsel for the appef:llant present'ahd heard.

2. This application is for restojration of appeal dismissed in
default vide order dated 15.03:.2019. It appears that on
21.01.2019, the matter was fixed %before the Tribunal and was
adjourned to 15.03.2019 due to éeneral strike of the bar. On
15.03.2019 the appeal was dismifssed in default due to non-
appearance of the appellant and l’iliS counsel. Learned counsel
for the appellant contended tha%t the then counsel for the

appellant was not communicated the next date to the appellant.

Even then the appellant cannot be absolved as he was also

bound to pursue his cause and forthe purpose he ought to have
inquired about the status of his aﬁpeal or the dates to be fixed
but he did not, therefore, to secure the ends of justice, this

application is allowed but on payﬁhent of Rs.10000/- as cost to

be paid to the other side. The e;ippeal stands restored to its

original number. The appellant 1's given last chance to argue
this appeal failing which the apf)eal will be decided on the
available record without the afguments. To come up for

arguments on 15.02.2023 before DB

3. Pronounced in open court m Peshawar and given under
my hand and seal of the Tribunal on this 30th day of November,
2022 1

(Faregha Pdul) : (Kalim Arshad Khan)
Member(E) Chairman
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25" July 2022 - Learned counsel for the appellant present. Mr.
Muhammad Adeel'Butt, Additional Advocate Géneral for the

respondents present.”

Learned counsel for the appellant seeks adjournment
on the ground that he has not made'preparation for arguments.

To come up for arguments on 20.10.2022 before the D.B. A

1.7 8

(Salah-Ud-Din) ' (Kalim Arshad Khan) -

Member (J) S Chairman
20" Oct, 2022 Learned counsel for the appellant present. Mr.

Muhammad Riaz Khan Paindakhel, Asst: AG for

respondents present.

Learned counsel for the appellant seeks adjournment
on the ground that he has not prepared the case. Last
opportunity is granted to him to argue the case on the next
date failing which the case will be decided on the

~ available record without arguments. To come up for

arguments on 30.11.2022 before D.B.

(Faree}&ﬁul) ’ (Kalim /llkrshad Khan)

Member(Executive) Chairman
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S.A No. 369/2017

27.10.2021

Mr. Umer Farooq, Advocate, as proxtl for learned counsel
for the appellant present. Mr. Muhammad Adeel Butt, ,Additional
Advocate General for the respondents present. | |

Mr. Umer Farooq, Advocate, stated that he has been
informed by !earned counsel for the appellant that he would b&
unable to appear before the bench today, dm out of station, 7-

' therefore, adjournment may be granted. Adjourned. To come up

28.02.2022

27" May, 20227

for argume

n 28.02.2022 before the D.B.

(Mian Muhammad) | . . (Salah-Ud-Dim)
Member (E) - Member (J)

Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to

27.05.2022 for the same as before. g (?

e dé/CZZK 4

Clerk of the counsel pfesent. Mr. Muhammad Adil

‘\_/\
Butt, Addl. AG for respondents present. i—(

Arguments could not be heard due to general strike of
the bar. Case is adjourned. To come up for arguments.on

55.07.2022 before D.B.

\ .

(Fareeha Paul) " (Kalim Arshad Khan)
Member (E) Chairman
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14.01.2021 Junior to counsel for appellant and Kabirullah Khattak
' ‘ learned AAG alongwnth Salman Assnstant for | respondents
present. :

Due to COVID- 19 the case .is adJourned to for the
same on 01.04.2021 before D.B, ‘

01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 05.07.2021 for the same. | ' |

05.07.2021 Appellant present through counsel.

Muhammad Rasheed learned Deputy District Attorney

for respondents present.

Former made a requést for adjournment. Adjvourned. To .

come up on 27.10.2021 for arguments before D.B.

(Rozina Rehman) . CHéfrman
Member(J) '



g”‘Q ;——.‘20‘20 " Dueto COVIDlQ the case is adjourned to .

06.07.2020

31.08.2020

05.11.2020

4_/_7 2020 for the same as before.

Due to COVID19, the case is adjourned to 31 08 2020 for =
the same as before. '

Due to summer vacation, the case is adjoumed to -

05 11.2020 for the same as before.

- Junior to counsel forl the appellant aﬁd Addl:‘AG' fof' oman

respondents present.
The Bar is obsetving general strike, therefore, - the
‘ v

matter is adjourned to 14.01.2021 for hearing before the D.B. . .

X

A

’

(Mian Muhamma Chaifman
Member (E) {
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Petitioner in person present. Mr. Muhammad Jan,

v

, gigfﬁesent. Representative of the respondents submitted - = -
owritten reply on application for restoration of appeal
A

gawhich is placed on file. A copy of the same was also
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over the petitioner. Petitioner seeks
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05.09.2019 Junior to :cduns:el for the appellant present and seeks

adjournment as senior counsel for the appeliant is not in
attendance. Adjourned. To come up for further proceédin_gs
on 11.10.2019 before D.B. :

(Hus&a\u} (M. Arhin Khan Kundi)

Member Member -

10.10.2019 Petitioher with counsel present. Mr. Ziaullah, DDA for

U N

15.11.2019

('

respondents present.. Learned counsel for the p(latltloner
ve(
seeks adjournment. Adjourn. To come up for /arguments

on restoration application on 15.11.2019 before §3. “o\\ce
ba \.gg\u_o OS e wapd(S r\—w M R

£ oy
- Member - - Member .

Counsel for the applicant and Mr. Riaz A‘hma‘d PainAdak"h'eiI.," '
Assistant AG for the respondents present. Learned Assistant AG
requested for adjournment to file reply on- restoratlon appllcatlon

Adjourned to 15.01.2020 for reply and arguments on restoratloni‘. "
appllcatlon before D.B.

f

(Ahmad Hassan) ' (M. Amin’Khan Kundi}
Member ' Member



Court of

Form-A

FORM OF ORDER SHEET

Appeal’s Restoration Appticatioh No.

250/2019

S.No. Date of | Order or other proceedings with signature of judge
, | order . ' ' ‘
Proceedings L

1 2 -3,

1 21.06.2019 | The application for restoration of appeal No.369/2017
submitted by Mr. Muhammad Maaz Madni Advocate, may be f
entered in the relevant register and put up to the Court for
proper order please. \

< L’
B REGISTRAR .
: . b \ tQ
- 2, : This restoration application is entrusted to D. Bench to be

, putupthere oD Z 20 /g |
) ' LR SR .o Co, .

\" 1 -

' CHAIRMAN

09.(7.2019 Learned counsel for the petitioner present. Notice of the
prasent application be issued to the respondents for reply.

Adjourned to 05.09.2019 for reply and arguments before D.B|

‘ 4«

.‘/

- Member

......




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

R%?IEM&W Wﬁz No+ ZSO/M?

CM.NO._____ /2019

IN "
369/2017
SYED ZAHID HUSSAIN

v/s
GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

' __INDEX | .
S.NO. __~_ DOCUMENTS ANNEXURE PAGE
1. Memo of Application | e . 1-3
Condonation of Delay B
2. o 4-5
Application -
3. Affidavit : R I 6.
4. | Judgment/order sheet A 7
5. Vakalatnama | A 8 |
PETIPIC
THROUGH:
MUHAMMAD MAAZ

, ADVOCATE
HIGH COURT, PESHAWAR o
Room # 3&4, Islamia Club Building,
Khyber Bazar, Peshawar
0345-9090737, 0333-9313113



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Rv)%c crz/u Aﬁ@gca/{mw\ /VZ> ')/50/%74;

M. NO. __/2019
"IN

Service Appeal No.369/2017

SYED ZAHID HUSSAIN
Vs
GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

APPLICATION FOR RESTORATION OF THE ABOVE
MENTIONED SERVICE APPEAL

~ R/SHEWETH:

1-

" That the above title Service Appeal is pending adjudication

before this august Tribunal which was fixed for hearing today
on 15.03.2019.

That due to non appearance of the appellant and Couhsel for _
the petitioner/appellant on the date fixed the above mentioned
appeal of the appellant has been dismissed in non-prosecution

- by this Honourable Tribunal vide order/ judgment dated

15.03.2019. :
(Copy of the order sheet is attached ...A).

That, the appellant is the permanent resident of District
Kurram (Upper) and living with his family at Parachinar.

That, on the previous date of hearing i.e. 21.01.2019 clerk of

" the counsel telephonically informed me that the case would be

adjourned due to strike of the Legal fraternity -but did not
conveyed the next of hearing.

That, the appellant contacted time and again contacted with
the clerk of then counsel buit neither the clerk nor the then
counsel himself contacted the appellant or informed about the
next date of hearing.

That, the appellant when contacted the clerk of the counsel, the
clerk informed that the case:of the appellant is fixed for
hearing today on 15.03.2019 and it was too difficult for the

appellant to reach well in time from such a far flung area of

District Kurram (Upper) Parachinar. That, the appellant also
requested the clerk of the counsel to inform me about the next
of hearing after attending the court.



>

10-

11-

12-

13-

14-

‘That, later on when the appellant was trying to contact the

clerk of then counsel and the then counsel the attitude of both
the clerk & also that of the counsel of the appeéllant was silent
and did responded or informed the appellant about the fate of

-the case.

That, finally being dishearten from such non-responsive
attitude of the then counsel of the appellant, the appellant
approached this Honourable Tribunal for to ask/collect
information about the next date of his case on $€.06°2019.

That, on approaching  this Honourable Tribunal it carme to

knowledge of the appellant that the case of the appellant is

dismissed in non-prosecution on 15.03.2019. .

That the non appearance of the appellant was neither
deliberate nor intentional but caused due to the above
mentioned reasons that the appellant was not informed well in
time about the fixation of date nor of the dismissal in non- .
prosecution. ' '

That, the appellant has always made. his appearance assured
before this Honourable Tribunal on each and every date fixed
only on the previous date i.e 21.01.2019 when there was strike
of the Legal fraternity the appellant was informed not to attend
the court as the appellant has to travel from District Kurram
(Upper) Parachinar.

That, on the very next date i.e. 15.03.2019 the case of the
appellant was dismissed in non-prosecution without issuing
any notice for appearance or giving a chance to the appellant.

That, the decision of non-prosecution have never been
communicated nor any notice in this respect have been
received to the appellant from any forum.

That, non-appearance before this Honourable Tribunal on the
date fixed i.e. 15.03.2019 was not on part of the appellant
rather it was the negligent of the clerk of the then counsel of

- .the appellant that the appellant was not informed about the

15-

16-

arguments stage.

fate of the instant case.

That, valuable rights of the appellant are involved in the
instant case and the case has also got finality as being fixed in

That, how the appellant has engaged me as his counsel in the .
instant case and would definitely assures the presence of the
appellant or the presence of counsel on each and every date
fixed by this Honourable Tribunal. '



It is therefore most humbly prayed that on acceptance of thls
apphcatlon the above mentloned service appeal may very kmdly

be restored.

Dated: 20.06.2019

~ PETITIONER/APPLICANT

- Through:
MUHAMMAD MA? "‘A

Advocate, PeehW y



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

CM.NO.___ /2019
IN
369/2017
SYED ZAHID HUSSAIN
V/Ss
GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

APPLICATION FOR CONDONATION OF DELAY IN

FILING THE ABOVE NOTED RESTORATION PETITION

R.SHEWETH:

1-

That the appellant/petitioner has filed a restoration petitioner |
along with this application in which no date has been fixed so for.

That the appellant prajzs for the condonation of delay in filing the
above noted restoration petltlon inter alia on the following

. grounds:

GROUNDS OF APPLICATION:

- A-

That the delay involved in filing of the instant restoration
application/petitioner is -not on the part of the
appellant/petitioner rather it came in the knowledge of the
appellant/petitioner when he visit this Honourable Tribunal on
[8.06.2019 for getting next of date of hearing.

That, the appellant/petitioner belong to the far ﬂung area of
District Upper Kurram Merged Area and in many times there is n‘d
cellular or any communicative source through which the

- appellant/petitioner could be informed about the next of hearing.

That, all the time the appellant/petitioner tried his best to contact
the then counsel or his clerk but their attitude was not positive.

That, valuable rights of the appellant are involved in the case

hence the appeal deserve to decide on merit.

That, the appellant/petitioner has always tried to attend this
Honourable Tribunal well in time but only the last time when it
was strike and the clerk of the then counsel informed that there
would be no proceedings due strike of the legal fratermty and [
will inform your about the next of hearing.

That, neither clerk of the then counsel nor the Counsel himself

‘informed me neither the next of hearing nor of instant fate of the

case.



G- That it has been the consistent view of the Superlor Courts that
cases should be decided on merit rather on  technicalities
including the limitation. The same is reported in 2004 PLC (CS]
1014 and 2003 PLC(CS) 76. ' .

It is therefore prayed that on acceptance of this appllcatlon the
delay in filing the above noted restoration pet1t10ner may please be
. condoned.

PETITIONER/APPLICANT

S

SYED ZAHID HUSSAIN

Through:
o MUHAMMAD

Advocate Peshfawai / £ / Xd /4 _



- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
S PESHAWAR .

CM.NO._____ /2019
IN
- 369/2017
SYED ZAHID HUSSAIN
V/S
GOVT. OF KHYBER PAKHTUNKHWA & OTHERS

AFFIDAVIT

It is solemnly affirmed that as per ins;cruction of the my client
(Syed Zahid Hussain) the contents of the instant restoration

- petition are true and correct to the best of my knowledge and
believe and nothing has been concealed from this HonOurable_ '

" Tribunal.




VAKALATNAM‘A

BEFORE THE KHYBER PAKHTUNKHWA SERVICE. TRIBUNAL
- PESHAWAR " :

APPEAL NO 369 OF 2017

SYED ZAHID HUSSAIN ............ ....... . (APPELLANT)
VERSUS |
GOVT OFKP & other ... ; ................... (RESPONDENTS)
1/We _SYED ZAHID HUSSAIN

do hereby appoint and constitute MUHAMMAD MAAZ MADNI
Advocate, Peshawar to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any
liability for his default and with- the authority - to
“engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all ;sum‘sv and amounts payable or -
" deposited on my/our account in the above noted matter.

Dated. 8€) /06/2019
CLIENT(S):

. (Sy'ed,Zahi!d gussain)

MUHAMMAD MAAZ MADNI
~ Advocate. '
(BC-11-1460)
17101-9263898-1

OFFICE
Flat No.3, Upper FIoor

[stamia Club Building, Khyber Bazar,
Peshawar City. :

Phone: 091-2211391
Mobile N0.0345-9090737, 0333-9313113



Khyber Pakh tukhwa
Scrvice Tribunai

Dinry Nao., Lgéo

- o _ .,,,deR/L//za/gL
Syed Zahid Hussain :

. Parachinar, Kurram Agency

- Son of Syed Zulfiqar Hussain

Lecturer, Government College of Management Scxcnces

....... .......APPELLANT .

VERSUS

. Govern ment of Khyber Pakhtunkhwa

Through Chief Secretary KP
Peshawar

. Govcrnment of Khyber P‘lklltllnkhW‘l :
T ough Additional Chief Sccretary

F ATA Secretarlat Peshawar

Government of Khybcr Pakhtunkhwa

Through Secretary Industries, Mineral, Technical Educatlon
Department, Peshawar

J Directorate of Technical Education (FATA)

Through Director/ Assistant Director
FDA Building, Near Rehman Hospllal
Phase V, Hayatabad Peshawar

Director Gencr’:l

Technical Educatlon and Manpower Training -
- Khyber Pakhtunkhwa Peshawar

Cergetew ) ) ?“M i*dw%\m e, RESPONDENTS
L R S SO '

EX. K"H‘\'ER

Khyber Pakhtunkhwe
. Service Tribunal,
Peshawar

a—r T e
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Service Appeal No. 369/2017

o

121.01.2019 Clelk of counsel for the appellant prese t.

Addrtlonal AG for the respondents present. Clerk of counsel for the

l

appellant requested for adjournment on the ground that leamed counsel for

the appellant 1s not available today due to strrke of Khyber Pakhtunkhwa

Bar- Counml AdJOUI ned to 15.03. 2019 for arguments before D.B.

"(HUSSAIN SHAH) (MUHAMMAD AM KHAN KUNDI)
' MEMBER . - MEMBER -
15.03.2019 Nemo for appellant Addl. AG for the reSpondents
_present.

Tt is. already 3.00~ P.M and the case has been called

- several times. Despite, the appellant is not represented.

Dismissed for non-prosecution. File be consigned to

the record room.

Member - Chairman
Q g e e B ANNOUNCED .
ertil N : -15.03.2019 y _
B'?\yo;“ o iwa , SLoninT =
o Ui ncomtniteT AT S -

S""E‘éﬁé‘ﬁ% fnte of Prosens oo "
-. wamber &5 R v S/’f' I

. U e e e — ‘

Yrgant =TT ) ’[0,,,./.'
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA ™~
| ‘l% SERVICE TRIBUNAL, PESHAWAR.: ' "
« CM No. 250/19 IN SA No. 369/17 ..
Syed Zahid Hussain, Lecturer in GCMS, Parachinar..........cccccceuu.o... ‘ ...;....(Appellant) e
| S o
VERSUS My

- Others.....o.coveiiieniinieniinninne, Heeestesesertettnttacesnateatattarestncrrenenssrrensias (Respondents)

Govt. of Khyber Pakhtunkhwa through Secretary, Higher Education Department &

S No. Description of Documents Annexure Pages
1 Reply to application for restoration 1-2
2 Affidavit 3
. R

Section Officer (Litigation)
Higher Education Department,
Khyber Pakhtunkhwa Peshawar



A

@FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
CM. No.250/2019 in Service Appeal No. 369/2017

Syed Zahid Hussain, Lcturer, GCMS, Parachinar. ..............cooveviiviiiininininininin, Appellant
VERSUS
Govt. of KP through Chief Secretary and Others ..........ccco.oooeviiinnnn.... ..... Respondents

REPLY TO APPLICATION FOR RESTORATION OF THE ABOVE TITLED SERVICE

APPEAL ON BEHALF OF RESPONDENTS NO. 1, 5 AND 6

1-

11-

12-
13-

14-
15-

16-

‘Respectfully Sheweth:

It is correct with further clarification that service appeal of the appellant was dismissed for

\anprosecution on 15-03-2019. It is further stated that the appellant was aware of the date

ofhearing even then he has not attended the court.

It is corlect to the extent that neither the appellant nor his counsel attended the court on
21-01-2019 and 15-03-2019. .

Pertains to record.

It is incorrect in view of the reply given in para-1 and 2.

It is incorrect. The appellant himself admitted in para-4 of the application for restoration of

the appeal that the clerk of the counsel telephonically informed him about the date of

hearing.

It is incorrect in view of reply given in para<5 above.

Itis Solely the failure on the part of appellant and now he tries to put the responsibility on
his counsel and his clerk. ‘ |

It is incorrect in view of the reply given in the preceding paras.

It is incorrect in view of the feply given in para 7 above.

It is incorrect. The application for restoration of the appeal is exaggerated and filed with
gross misconceptions. |

It is incorrgct. It is further stated that the appellant was aware of the date of hearing as he
has admitted this fact in Para-4 of the application even then he has not attended the court.

It is incorrect. The Tribunal invariably issues notices to the parties.

It is incorrect in view of the reply given in the preceding paras.

It is incorrect in view of the reply given in para 7 above.

It is in correct. This Hon’ble Tribunal has already dismissed the appeal No. 964/2016, 965,

2016, 966/2016 and 967/2016 of the colleagues of the appellant on the same issue on 25- ™"

04-2019. (Copy of Judgment attached as Annexure-A).

The restoration application is time barred and it was required under the law to -file

application for restoration within 30 days but he failed to do SO.




R e

It is, thefefore humbly prdyed that condonation may not be granted in the instant |
case. It is further requested that this honorable Tribunal already dismissed the appeals of

the colleagues of the appellant on the same issue and the instant appeal may also be

Respondent No. 1 (> ,&7

Government of Khyber\Pakhtun'fkh%va through Chlef" |
Secretary Khyber Pakhtunkhwa

Respondent No.5 ﬂ V_\

Director General Commerce Education & Management
Sciences Khyber Pakhtunkhwa- Peshawar

ﬁé&"pondent No.6 %?\

Secretary to Govt. Khyber Pakhtunkhwa ngher Education
Department Khyber Pakhtunkhwa

R

dlsmlssed in the public interest.

f

-~



BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

CM No. 250/19 IN SA No. 369/17

Syed Zahid Hussain, Lecturer in GCMS, Parachinar.........cccccccvvvinvainnnnen. (Appellant)

(

VERSUS ,‘

Govt. of Khyber Pakhtunkhwa through Secretary, Higher Education Department &
OLheErs...cuviiiiiiiieiiieerriaernireettrereeestereaestasssssrnessssssssssssssrnnsranereess ... (Respondents)

AFFIDAVIT

I, Salman Khan (Assistant in Litigaticn Section), Higher Education, Archives & Libraries
Department, Government of Khyber Pakhtunkhwa, on the instructions of resipondents do hereby
solemnly declare and affirm on oath, that the contents of Reply to applicatidn for restoration: are
correct to the best of my knowledge and belief and that nothing has been cohcealed therein from

this Hon’ble Court.

“Depa ent
CNIC No. 16101:4827653-3

Affidavit docus
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Before The Khyber Pakn tunkhwa Service Tribung

-

Shaban AJj S/o Israr Hfussain,

Lecturer in Commerce.

Government College of Managemen Sciences, Hangu

-...Appellant

Versus

1. ‘Government of Khyber Pakhtunkhwa,
th rough Chief Secretary, Peshawar,

2. Government of Khyber Pakhtunkhwa,
‘through Additional Chef Secretary, Peshawar (FATA).
3. Government of Khyber Pakhrunkhwa,
through Secretary, Industries, Commerce, and Technical - Education
Department, Peshawar,.
X4. Director General, Tec)

nical Educarion and Manpower Training, KPK,
Peshawar,

P
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Directorate of Technical Education (FATA);

through its Director; FATA Secretariat, Warsak Road, Peshawar,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR
A B

Appeal No, 964/201:6

Date of Institution .. 24.08.2016

Date of Decision .. 25.04.2019

Shaban Ali son of Israr Hussain, Lecturer in Commerce, Government College «of -
Management Sciences, Hangu. : .. {Appeliant)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and
others, : . (Respondents)

Present.

Mr. Muhammad Ayub Shinwari, :
Advocate. N For appellant

Mr. Ziaullah,

Deputy District Attorney For official responderits.
Mr. Muhammad Asif Yousafzai, For private respondents.
Advocate :

MR, HAMID FAROOQ DURRANI, CHAIRMAN

MR. HUSSAIN SHAH, _ MEMBER

A T o JUDGMENT

{, T LMD FaRO0G DURRAN, CHAIRMAN:-

“x )J’:\ This judgment shalf also dispose of Appeals No. 965/2016 { Altaf Hussain

: :_w_‘:vfi-;.:;i_..;\?'sx'fGovernmer'-:t of Knyber Paknhtunkhwa through Chief Secretary Peshawar and
| others), No. 966/2016 (Asmat Ali Vs. Government of 'K'hybér Pakhtunkhwa

O through Chief Secretary Peshawar and others) and No. 967/2016 (Asghar Abbas

LAV

Wy R ) » )

} @VS' Government of Khyber Pakhtunkhwa through Chief Secretary, Peshawar and
;"{‘P\\N .

others) as the grievance of appellants and prayer in ali the appeals are similar.
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2. The facts, as laid in the menﬁonanda of .a;b;peaﬂ's_, ane that the ;a;p;pe‘lalan.ts
were appointed as Instructors in the Directorate of J‘.mdzustr;ies, Mineral and -
Technical Education, -FATA 'Sec-r'e-ta.r;iéit .:Pes\hzawaer on 12.12.2009. | Their
appointment was against ﬂxed pay. The 'agélpefi%lazm-ts were performing their duties
when some of their colleagues avpp:roacvh‘e‘d the Honourable Peshawar High Court
through different Writ Petitions seeking directions to respondents to treat ithe\m as
reqular employees, The Petitions were allowed on 08.03.2012 through judg‘men't
handed down in Writ Petition No. 1289/2010. Consequently, the service of said
colleagues of appellants was. regularized, however, the agppe'.i@'l-azmlts_‘-were mot
extended similar treatment and their Aservlices were terminated. ":!"zhe La.p'pel?‘i‘a:m;t"s,.
after remaining unsuccessful at the level of department, filed Wit Petition No.
865-P/2016 before the Honourable Peshawar High Court. The Petition was e

allowed on 31.3.2015, wherein, the respondents were directed to ené_g:.uélzéihize the

‘service of appellants. A Civil Petition for feave to Appeal No. 251-P72015 was

preferred by respondents before the August Supreme Court of Pakistan against
the judgment in favour of the appé!lants. The Civil Petition -W.as hlcawev;er,
dismissed on 08.03.2016. Consequently, a notification was issued by respondents
on 04.04.20186, wh‘erebyl the service of appellants was reguiarized but with
u‘nme‘diate effect. The departmental appea‘lé were preferred By the a;p.pei;la.m:ts
with the prayer for regu]atjization of their service. from 12.12.2009, with all back

benefits but the same remained un-responded.

-

3. - We have heard learned counsel for the appellants, learned Deputy District

Attorney on behalf of respondents and have also gone through the available
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It was mainly the argument of learned counsel for the appellant that the
colleagues of appellants were graamltecii relief w.ef. 31.12.2012, in pursuance o
the judgment of Honou;-rafb:l.e Peshawar High Court passed iin Wirit Petition zN@..j |
1289/2010 while, on the other hand, the appellants were .er?e‘gﬂ;iagﬁized w.e.f,
04.04.2016. In his view the appe?f:lamfts.we_ne_ entitled for such sne‘gzwil'a;r;i-zaiﬁiozm ;L_u:nder '

the N.W.F.P Employees {Regularization of Services) Act, 2015 from the ‘date of

their appointment i.e 12.12.2009.

Learned Deputy District Attorney, on the other hand, controverted the

stance of appelllants and argued that, ad'mi-tted‘ly, the ajp:pei;lalmits were .agp:po:i'mited
against fixed pay on 12.12. 2009 The date of appointment of appe“ants was not
covered under Sectron 3 of the‘A-ct 2400_9 which provided that the employees:
including recommendees of High Court appointed on contract or ad hoc basis .af'm"cil
holding that post on 315_"' December, 2008 or till the Jc-o.m.m.e:mcememit ‘.of'a'tihe .aac:t', |
. shall be deemed to have been Qa"!idly appointed on regular basis having the same
quahfication and experi'ence for a regular post. In the said regard, 'éhe referred to
the date of promulgation of the Acf ibid i.e. 24.10.2009 and stated that the
aopoima‘nent of'apperfants against fixed pay was nﬁuch after the crucial date,
therefore, the notification dated 04.04. 2016 Was not questionable. He further
argued r‘wat the prayer o| appellants was not covered under the provisions of
Khyber Pakhtunkhwa Service Tribunal Act, 1974 as .~tfhey had not chaflenged a;ny

e order of respondents. The appeals in hand were therefore, not . competent, it was :

X %dcd
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AN LA We have considered the arguments on behalf of the parties and are of the
'\.'.,‘ .\\ \‘ .
‘ \\‘:z,_"\\' - o, . . . .
"" view that the contention by learned DDA regarding disqualification of appellants
oA .

under the Act ibid has force. However, the matter of regularization of service of




appellants has been ﬂnally decided by the Honourable H|gh Court in Writ Petition
No. 865-P/2014 and the petition there -against has been =ciféi'sm2issed by the Apex :
court, therefore, this Tribunal |cavn, by no means, g.o beyond ét?hej:u:d-gmemt :a!l!nead;y.

passed in favour of the appellants.

5. Itis also a facf that the appellants consider the relief . granted to them by
‘the Honourable HIC}h Court was not implemented in letter and spirit. In such
circumstance, the: implementation of judgment by the High -Court may not be
sought through the appeal before this Tribunal. In that regard, a reference to J-t-he.‘ .
prayer contained in the appea! shall also be necessa,ry In the said part of -
memoranda, it is laid that on acceptance of service appeal the respondents may
be directed to treat the appellants as -regular employees w.e.f. 12.12.2009. The
- declaration sought by the appellants falls outside the mandate of Tribunal

contained in Section 7 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974,

5. The contents, as noted N the memoranda of appeals, are a!so B
contradictory in the manner that the aope!fants after their termination approached
the respondents to regular:ze their service and treat them at par with their other
colleagues whose services were regularized vide order dated 31.12.2012. On the

other hand, in the prayer part, the appellants have asked for such regularization

&*qu 12.12.2009. Be that as it may, the notiﬁ_cafion dated 04.04.2016, as per its -
_A<contents, has been issued in pursuance to the judgments of Peshawar High Court
7 ‘f"‘..wR,eshawal passed on 31.03.2015 and 27.10. 2015 in Writ Petition No. 865- P/2014
: an& Writ Petruon No. ]601 -P/2015, respectively. The grant of relief and final
Y '\ . decision of the cause of appellants has been addressed through th-e judgment,

therefore, this Tribunal under the provisions contained in Rule 23 of Khyber
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Pakhtunkhwa Service Tribunal Rules, 1974 i..s'barred to entertain the appeals in .
hand. The appellants could have sought their femedy before the proper :ﬁonwm im }. "
case they were of the 'view that the judgmeht in their favour, |ba's-séd.!by -.t‘-hej S
Honourable High Couft, was yet to be wholly :im;ﬁlemented. In the a:ppéa"ls in ﬁ'and -

the violation/infringement of any term or condition of service of appellants also

carries a question mark.

7. As 3 result of the above discussion we consider it appropriate to dismiss
the appeals in hand. Order accordingly. Parties are left to bear their respective

costs. File be consigned to the record room.

(HAMID FA HOQ DURRANT)

%&( CHAIRMAN

(HUSSAIN SHAR)
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14.10.2020

~Usman Ghanl Dlstrlct Attorney for the respondents is also pr&se tw

Miss. Ro'eeda' Khan, Advocate for appellant is pré\sent N

\

\‘.\‘

2 “Learned- counsel for the appellant lnwted the attention -‘of
bench to the appllcatlon for restoration of the titled Service Appeal
which was dismissed .in default and submltted that due to death of his
nephew he was unable to attend 'the court because there was no

othet male member of his family to attend the court proceedlng’s,

ther_efore, he submitted that on the stated grounds this a‘pp‘eal is

-estorable.

3. ~On-the other hand, the learned Dlstrlct Attorney submitted that
the . service appeal df the appellant was dismissed in default on
01.03. 2018 and the appellant submitted application for its restor ation
on. 16. 09 2019, - under the lawg appellant was requlred to file
application for restoration within 15 days from the date of dtsmlssal in
default of service appeal but he has filed the restoration appllcatlon
after a period of more than seventeen months therefore, the instant

reéstoration applrcatlon is badly time. barred which is llable to be
dismissed.

4., 1Itis evident on record that the present serv:ce appcal was called
on for hearing on O1. 03.2018 but no one appeared on behalf of the
appellant resulting into its dismissal in default. The application for
restoration of appeal was submitted on 16.09.2019 bbeyond the

prescribed period of limitation nevertheless, while keeping in view the

arguments of the learned counsel for petltloner/appellant and the law

. and. precedent on the subject which prefer decision on merits rather

- than looking at technicalities and since valuable rights are involved,

therefore, the appeal is cestored to the file but for admonition Costs of
Rs. ZCL(E)J- is imposed to be paid to the respondents On -payment of
costs receipt 1 this regard has 10 be ‘obtalned from the duly
authorized representative of the respondents to be deposited in the

government exchequer and by placing the receipt on file. File to come

ap for arguments on 01.12.2020 before D.B. ~ =
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