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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL. PESHAWAR

Appeal No.600/2023.

Mr. Rafique Ahmad V/S Govt: of Khyber Pakhtunkhwa & Others.

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01-05

Respectfully sheweth,
Parawise comments on behalf of respondents are as under: -

Preliminary objections;
i. That the appeal in hand is not maintainable in its present form.

ii. That the appeal is bad for mis-joinder/non-joinder of unnecessary and necessary 

parties.
iii. That under section 4(6) of Khyber Pakhtunkhwa Services Tribunal Act 1974^ no 

appeal shall lie in the Tribunal against an order or decision of a departmental authority 

regarding fitness or otherwise of a person to be appointed to or to hold a particular 

post or to be promoted to a higher post or cadre, on this score alone the appeal is not 

maintainable.

iv. That the appellant has got no cause of action to file the instant appeal.

V. That the appellant has not come to the court with clean hands.

ON FACTS.
1. Pertains to the record, hence no comments.

2. Pertains to the record, hence no comments.

3. Pertains to the record, hence no comments. i

4. Incorrect. The Departmental Promotion Committee deferred the promotion of the
'v

official due to objections raised on the service rules of the Directorate of Touristy 

Services by the representatives of the Establishment and of Finance 

Departments(Annex-A).

5. Pertains to the record, hence no comments.

6. Pertains to the record, hence no comments.

7. No comments/as explained vide para 04.



8. Correct to the extent of appeal to the Chief Secretary. The appellant is not aggrieved 

party under Section 08 of the Khyber Pakhtunkhwa Tourism Act 2019, under which 

the Khyber Pakhtunkhwa Culture and Tourism Authority has been established. The 

attached Departments of Tourism i-e Directorate of Culture and Directorate of 

Tourists Services are no more in existence and were merged into the Khyber 

Pakhtunkhwa Culture and Tourism Authority. The functions of Directorate of Tourists 

Services hafe been transferred to the Tourists’ Services Wing of the Khyber 

Pakhtunkhwa Culture and Tourism Authority vide notification dated I?**’ November 

2022(Annex-B). Under the Khyber Pakhtunkhwa Tourism Act 2019, the Secretary 

Tourism has issued a certificate that the authority has developed the requisite capacity 

to take over the functions of the Directorate of Tourists Services vide Notification 

dated 25^ July 2022 (Annex-C), All of the employees of the Directorate of Culture 

and Tourists Services shall be kept in surplus pool and their absorption, retention etc. 

will be governed under the surplus pool policy. The summary for the creation of 

surplus pool for the employees of DTS has been approved by the Chief Minister 

Khyber Pakhtunkhwa and the case will be moved for placement before the Provincial 

Cabinet for the creation of Surplus pool at the Establishment Department soon 

(Annex-D). Therefore, how will the respondents convene meeting of DPC for the 

promotion of the appellant when they are no more employees of this department under 

Section 08 (i)(a)and (b) of the Khyber Pakhtunkhwa Tourism Act 2019 (Annex-E).

9. Incorrect. Peshawar High Court dismissed the writ petition No.2772-P/2022

ground that on 30-09-2019, Provincial Assembly of Khyber Pakhtunkhwa passed the

Khyber Pakhtunkhwa Tourism Act, 2019. The aim and purpose of the act is to provide

legal frame work to promote Tourism and Culture in Khyber Pakhtunkhwa. The Act

provides for the establishment of Khyber Pakhtunkhwa Culture and Tourism

Authority under Section 06 of the Act and under Section 08 sub section (i) (b) the

Directorates shall cease to be Attached Departments of the Department and shall be .
r \

merged into the Authority. Section 08(iv) of the Act has provided for the

creation of the Surplus pool for the employees of DTS. The Honourable vGourt in its 

judgement has further stated that, ” now the brief question as to whether an attached 

department which is no more in existence and merged into an authority while its 

employees who would be in surplus pool, and their fate either absorption, retention or

on
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ot so farldecided, how come the respondents would convene a meeting 

of the departmental Selection or promotion committee for their promotion for the 

simple reason that on which post and in which department they will be given 

promotion ” . The ’Honourable Court has further decided that their right of pfoihotioh , 

shall be in accordance with rules and regulations and terms and conditions of the 

cadres into which they are absorbed (Annex-F).

10. As mentioned in Para above.

utilization has n

ON GROUNDS
A. Incorrect. The appellant was treated in accordance with Law. The Khyber 

Pakhtunkhwa Culture and Tourism Authority came into existence when the Provincial 

Assembly of Khyber Pakhtunkhwa passed the Khyber Pakhtunkhwa Tourism Act 

2019. Under Section 06 of the ibid Act^the Khyber Pakhtunkhwa Culture and Tourism 

Authority came into existence for the promotion of tourism. Under Section 08(i) all of 

the functions of the Directorate of Culture and Directorate of Tourist Services were 

taken by the Authority, and under Section 08(i) (bl the Directorate of Tourists Services 

and Directorate of Culture .are no more the Attached Departments of the respondent 

Department. Furthermore the employees of the Directorate of Tourist;^* Services and 

Directorate of Culture shall be kept in surplus pool as per Section 08(iv)(a) of the 

Khyber Pakhtunkhwa Tourism Act 2019. So they are treated as per law.

B. No comments.

C. No comments.
D. The appellant is treated in accordance with Law and Act as mentioned in A.

E. The appellant is treated in accordance with Law and Act as mentioned in A.

F. The appellant is treated in accordance with Law and Act as mentioned in A.

G. The appellant is treated in accordance with Law and Act as mentioned in A.

H. The appellant is treated in accordance with Law and Act as mentioned in A.

I. The appellant is treated in accordance with Law and Act as mentioned in A.

J. The appellant is treated in accordance with Law and Act as mentioned in A.

K. The appellant is treated in accordance with Law and Act as mentioned in A.

L. The appellant is treated in accordance with Law and Act as mentioned in A.



M. The appellant is treated in accordance with Law and Act as mentioned in A.
N. The respondents seeks leave to raise additional grounds at the time of arguments.

it is therefore, humbly prayed that the appeal may kindly be dismissed with Costs.

Respondent No. 2 Respondent No.3

V
Secretary

Tourism Department
Secretary

Finance Departmenty

Responden^o. 4 Respondent No.5

Secretary^
Establishment Department

Secretary
Administration Department

Respondent No. 06

Directorate of Tourists services 
Through DG Tourists Services.

Respondent No.l
u

Chief Secretapy Khyb6r Pakhtunkhwa



Government of, Khyber Pakhtunkhwa, 
CULTURE & TOURISM DEPARTMENT.

13-A. Khyber Road, Peshawar Cantt:

Sportslitigation@gmall.com091- 9223448. m 091-9212535.
•-■i

NO. SO (LIT)/C&TD/1- 543/2023/ Rafique 
Dated Peshawar the August 2023.

AUTHORITY LETTER

Muhammad Javed (BPS-17), Section Officer, is, hereby authorized to 

submit the joint Parawise comments and attend the Khyber Pakhtunkhwa Service 

Tribunal, Peshawar in Service Appeal No. 600/2023 titled “Rafique Ahmad VS 

Govt, of Khyber Pakhtunkhwa & others “on behalf of the undersigned till the final 

decision of the case.

Secretary to Khyner Pakhtunkhwa,
Culture, Tou^n/& MuTCums Department.

mailto:Sportslitigation@gmall.com


BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

In Service Appeal No.600/2023 

Rafique Ahmad .... Petitioner

VS

Government of Khyber Pakhtunkhwa & Others .... Respondents

Affidavit
I, Muhammad Javed, Section Officer (Litigation), Culture & Tourism 

Department Khyber Pakhtunkh\A/a, do hereby solemnly affirm and declare an oath that 

the contents of Para wise Comments in the above Service Appeal are true and correct 

to the best of my knowledge and belief and nothing has been concealed from this 

Hon’ble Khyber Pakhtunkhwa Service Tribunal, Peshawar.

DEPONDENT «
cNlcnsc^^
Cell No.

Identified By

LD. ADVOCATE GENERAL 
KHYBER PAKHTUNKHWA
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Subject:- PgPARTMENtALTHE MEETING OF THE 

COMMITTEE fPPCl HELD ON
OF SECRETARY SPORTS &

MINUTES 07-11-2022PROMOtlON
UNDER THE CHAIRMANSHIP

::vv :p};TOURISM DEPARTMENT

A meeting of the Departmental Promotion Committee of the Directorate of Tourist

07.11.2022 at 11.00 AM under theServices Khyber Pakhtunkhwa, Peshawar was held on 

Chairmanship of Secretary Sports, Tourism, Archaeology, Museum & Youth Affairs Department

regarding the promotion of the following employees of the Directorate of Tourist Services,

Khyber Pakhtunkhwa.

Promotion to the post of Assistant Director IT (BS-17) and Assistant Director 

Planning (BS-17) on regular basis.
Appointment to the post of Law Officer (BS-17) on acting charge basis.
Promotion / appointment to the post of Assistant Director / Assistant Controller / 

Assistant Director-cum-Assistant Controller (BS-17) on regular basis / acting 

charge basis.

I.

n.
III.

The following Officers attended the meeting:2. it'

. S-' -
Mr. Muhammad Tahir Orakzai, Secretary Sports & Tourism Deptt^:_ Chairman 

Mr. Yasir Ali Khan, Additional Secretary, Sports & Tourism Deptg,^. Member
Member

, -S

'I;

ii.
Mr. Afsar Ail Shah Director General, Directorate of TouristsIN.
Services, Peshawar
Syed Habib-ul-Hassan Gillani, DS (Regulation-I), Establishment ^Member 

Department
Mr. Muhammad Saleem, DS (Regulation-I), Finance Department 

Mr. Fazal Wahid, Section Officer (Tourism-I), Sports & Tourism 

Department

iv.

Member

Member
V.

Vi.

Promotion to the post of Assistant Director IT (BS-17) and Assistant DirectorI.
Piannina (BS-17^ on regular basis.

The meeting commenced with the recitation from the Holy Quran. The Chair 

welcomed the participants. The Director General Directorate of Tourist Services, Khyber 

Pakhtunkhwa.informed the forum,that there are two (02) sanctioned posts of Assistant Director 

(IT/Planning) (BS-17) in the Directorate of Tourist Services, Khyber Pakhtunkhwa. 100% quota 

under the share of promotion as per Amended Services Rules of Directorate of Tourist

3.

comes
Services KP, duly notified vide Sports & Tourism Department Notification dated 25.04.2022.

Accordingly, all working papers and seniority lists of Computer Operators (BS-16) 

have been prepared by the Directorate of Tourist Services, Khyber Pakhtunkhwa. The seniority 

list of said cadre is final and free from all sort ofMitigations. The proposed offidahLe. 

Mr. Muhammad Amajd and Mr. Shaher Yar Khan, Computer Operators (BS-16) have corhpleted 

their required length of services and there are no adverse remarks recorded in the ACRs ofthe 

officials. ___

4.

/I
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5. The Representative of Finance'Department has-raised some observations on the 

Services Rules of DTS, which have been duly vetted by Law Department and approved by the 

Establishment Department being the approving authority. Representative of Finance 

Department is of the view that both Computer Operators (BS-16) are proposed for promotion, 

but one is being proposed as AD-IT (BS-17) while other is being proposed to be promoted as 

AD-Planning (BS-17), to the extent of promotion of Computer Operators to AD-IT (BS-17) 

justified but how can a Computer Operator (BS-16) be promoted to the AD-Planning (BS-17) 

being different cadre. - .

seems

6. After detailed discussion, the Departmental Promotion Committee made the 

following recommendation:-

Name of 

Official
S.No From the post Recommendation

1. Mr. Muhammad 

Amjad
Computer Operator

(BS-16)
The DPC deferred the pron^otion of said
officials due to objections llised^on the

■ ;
Service Rules of DTS by i^e^resehtative 

of Finance Department anJfeDTS
r-.;

directed to rectify the Set^e Rbles of 

DTS.

2. Mr. Shaher Yar

Khan
Computer Operator 

( BS-16) was

'r
■

Appointment to the post of Law Officer fBS-171 on acting chame

7. The Director General, Directorate of Tourist Services, Khyber Pakhtunkhwa 

informed the forum that there is one (01) sanctioned post of Law Officer (BS-17) in the Directorate 

of Tourist Services, Khyber Pakhtunkhwa. 50% quota comes under the share of promotion 

50% quota comes under the share for initial appointment as per Service Rules of Directorate of 

Tourist Services, KP duly notified vide Sports & Tourism Department Notification 

31.10.2017.

and

dated

8. Accordingly, working paper and seniority list of Legal Assistant (BS-16) has been 

prepared by the Directorate of Tourist Services, Khyber Pakhtunkhwa. The seniority list of said 

cadre is final and free from all sort of litigations. The proposed official i.e. Mr. Muhammad Waqar 

Khan, Legal Assistant (BS-16) has no not completed the required length of services, which is short 

by 03 months as required under the Service Rules of DTS.

9. After detailed discussion, the Departmental Promotion Committee made the
following recommendation:

Name of 

PfRcial
S.No From the post

Recpmmeridatidn
■ ’-sMJk
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1. Legal Assistant, . 
(BS-16)

Mr. Muhammad 

Waqar Khan
The DPC deferred the appointment of 
the said officiai to the post of Law 

Officer (BS-17) due to non-completion 

of required service length.

in. Promotion / appointment to the post of Assistant Director / Assistant 
Controller./ Assistant Director-cum-Assistant Controller fBS-17^ on regular
basis / acting charge basis!

'V

10. The Director General Directorate of Tourist Services, Khyber Pakhtunkhwa 

informed the forum that there are six (06) sanctioned posts of Assistant Director / Assistant 
Controller / Assistant Director-cum-Assistant Controller (BS-17) in the Directorate of Tourist 
Services, Khyber Pakhtunkhwa. 80% quota comes under the share of promotion and 20% quota 

Tomes under the share for initial appointment as per amended Services Rules of Directorate of 
Tourist Services, KP duly notified vide Sports & Tourism Department Notification dated 

25.04.2022. ' -I' ­
ll. Accordingly, all working , papers and seniority lists of Assistan®'(BS-16) & 

Inspectors (BS-16) have been prepared by the Directorate of Tourist Services, "Khyber 
Pakhtunkhwa. The seniority list is final and free from all sort of litigations. Two c^hf proposed 

official i.e. (i) Mr. Raza Khan and (ii) Mr. Rafiq Ahmad have completed their req^^ed length of 

services and three of the officials i.e. (i) Mr. Muhammad Bilal (ii) Mr. Hisham Khag and (iii) Mr. 
Asif Shehzad (Inspectors BS-16), are short of service length. Further there are no adverse 

remarks- recorded in the ACRs of the officials.

12. After detailed discussion, the Departmental Promotion Committee made the
following recommendation:-

Name of 
Official

S.No From the post Recommendation

1. Mr. Raza Khan Superintendent (ACB)
(BS-17)

The said official has already been
promoted to the post of Superintendent 
(BS-17) on ACB in light of Service Rules 

of DTS duly notified on 31.10.2017 and 

there is no provision for promotion of 
said official to the post of Assistant 
Director/Assistant Controller /Assistant 
DirectOr-cum-Assistant Controller in the 

Amended Service Rules of DTS notified; 
on 25.04.2022. Hence the iCommittee,



\
deferred - the promotion of said 

incumbent.

The. DPC.deferred the promotion of said 

official due to objections raised on the 

Service Rules of DTS by Representative 

of Establishment & of Finance 

Department and DG DTS was directed to 

rectify the Service Rules of DTS.

Mr. Rafiq Ahmad Assistant (BS-16)2

Mr. Muhammad Inspector (BS-16)3

Bilal The DPC deferred the appointment to 

the post of Assistant Director /

Assistant Controller / Assistant 

Director-cum-Assistant Controller (BS- 

17) on acting charge basis, due to non­

completion of required service length

Mr. Hisham Khan4 Inspector (BS-16),

as per Service Rules of DJS.
5-

5 Mr. Asif Shahzad Inspector (BS-16) 14:- - '0-
■

DG, DTS apprised the forum that objections on Service Rules are n^tttiesfnandate13.
4:- '‘i'

of DPC as the Service Rules are already approved by the concerned corr^ttee (SSRC). 

Furthermore, as per Promotion Policy, 2009, promotion cases cannot be deferred c(ue to the

said reason.

14. The meeting ended with the vote of thanks from the Chair.

Signatures

Additional Secretary, 
Sports Tourism Arch: 

Museums & Youth Affairs

Director General,
Directorate of Tourist Services, 

: Khyber Pakhtunkhwa

Deputy Secretary (Reg-I) 
Establishment 
Department

Deputy Secretary (Reg-I) Section Officer (Tourism-I)
Sports 8t Tourism 
Department

Finance
Department
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GOVERNMENT OF KHYBER PAKHTUNKHWA, 
SPORTS, TOURISM, ARCHAEOLOGY, MUSEUMS &

YOUTH AFFAIRS DEPARTMENT.

Dated Peshawar 17*^ November, 2022

NOTIFICATION:
cn.TW^-Q9/Art/7ii22/ Whereas, as per Section-57 (Repeal Section) read

with Sec(ion-33 of "Khyber Pakhtunkhwa Tourism Act, 2019" and subsequent Notification of the 

"KP-Hospitaiity & Tourism Sector (Reguiation, Licensing, Registration & Ciassification of Tourism
03.11.2021, the present status of Directorate of Tourist

Products) Regulation-2021" dated 
Services, Khyber Pakhtunkhwa will seize to exist from 02.11.2022.

And Whereas, as per Ciause-33(2) of the Tourism Act-2019, the entire functions of DTS wiii be

I (TSW) from 3"^ November, 2022 onwards.

Pakhtunkhwa Tourism Act-2019, ali previous Acts of DTS
exercised by KP-CTA's tourist Services Wing

Moreover, as per Section-57 of Khyber' 
shail deemed to be repealed from the adjustment period of one year as prwided in Section-33

of the Act ibid. Therefore, new Registration, Renewals etc. of the reg|ered^ units will be
C&T, KP-CTA), Tourists S'ervicegVtfing'Cof KP-CTA)

■V,

i -

•'!
issued on the signature of Controller (GM

under Regulations-2021 ibid. . ::
NOW therefore. The KP-Culture & Tourism Authority, is directed to^rejkirtg over all the 

above-mentioned record, assets with immediate effect and to start ^rciJ|g the functions o

i of DTS staff will be managed by Controlled; TSW> Kf^CTA and thei 

thly bio-matric report shall be shared with this Department on regular basis, till the creatioi

. •

)

•r;
DTS. Whereas? the services 

mon
of surplus pool for these employees.

/I

%

-7
J -Sd-

Secretary to Government of Khyber Pakhtunkhwa 
Tourism, Culture Archaeology & Museums Departmen

-Yi ■

gndst: No. & Date even;

’ Copy forwarded to the:
1. Director General, KP-Culture & Tourism Authority, Peshawar for immediate necessary

2 Dkerto^Sral Directorate of Tourist Services, Khyber Pakhtunkhwa for Strict

compliance for handing-over all remaining record including '
Guarantees and bank accounts. Vehicles, Motorcycles & assets etc. with immediate effect.

3 PSO to Chief Secretary, Khyber Pakhtunkhwa.
4 Chairman, KP-Travel Agents & Tour Operators Association, Peshawar.
5. ^1 Heads of Attached Formations of Tourism, Culture, Archaeology & Museums

6. ' Chief Planning Officer, Tourism, Culture, Archaeology & Museums. Department.
7. All Section Officers,Tourism Department. ^
8.. P.S to Secretary,.Tourism Department.
9.. PA to A.S-I, Tourism department.
10. PA to DS-III, Toufisrridepartment.
11. Master File,

'•.ia m

..4 SECTION OFFieER CTOURISM,'!)

Mi as
• .<
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(3) Culture and Tourism Authority shall take over
Regulatory control Of all activities, offices, 

including all

the Administrative. Financialand
P^^jects, sub-offices, assets 

movable and immovable assets^Shd liabilities including furniture

" 2Z7r“- “ ""f T,r,and ,t shall be ensured by the Director General Cu«ure and Tourism Authority 

,^>r well as Director General, Directorate of^Tourist Services
handing/taking takes place immediately;

\

1
that smooth

.}

(b) ■; Section 57 read with
■ omo t, 11. V Pakhtunkhwa Tourism Act,
f ® ’®''® "’e ‘^nsition period mentioned in the said Acf

" ^ ‘’® ‘'P '"i'h Establishment Department in accordance'
»- Section 8 (iv)(a) of the Khyber Pakhtunkhwa Tourism Act

i

with
.2019;

(d) The Tourism Departmentto
move cash / summary for amendment in Rules of 

Business, 1985.to delete the Directorate of Tourist Services from th 

Attached Departments; and
e list of

(e) The above maV be notified as speaking order and all departments may be 

informed. SO that consequential and ancillary actions 

accordingly where required . especially by. Finance,
Planning & Development Departments.

may be taken 

-Establishment and

•

Secretary to Government of 
Pakhtunkhwa Sports. Tourism, 

Archaeology, Culture, Museums AYouth Affairs 
Department

. V'■■,' »

rzrrr:



Ends!: No. & Date even! Dated: as"'July, 2022
INCopy forwarded to:

Additional Chief Secretary, Khyber Pakhtunkhwa.
2. Principal Secretary to Governor, Khyber Pakhtunkhwa.
3. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.^'•
4. All Administrative Secretaries, Govt, of Khyber Pakhtunkhwa. ,
5. Director General, Cutture & Tourism Authority Khyber PakhtJnkhwa (KP-CTA).
6. Director General, Directorate of Tourist Services, Khyber Pakhtunkhwa.
7. Managing Director, Pakistan Tourism Development Corporation (PTOC), Islamabad.

PSO to Chief Secretary, Khyber Pakhtunkhwa.
Manager Printing Press, Khyber Pakhtunkhwa with the r^uest to publish the same in the 
official gazette and provide 15 copies of the same for official record.

10. All Heads of Attached Departments. Sports & Tourism Department.
11. Chief Planning Officer, Sports & Tourism Department.
12. All Section Officers in Sports & Tourism Department.
13. PS to Secretary Sports, Tourism, Arcliaeology, Museums and Youth Affairs.
14. PA to Additional Secretary-I & 11, Sports & Tourism Department.
15. PA to Deputy Secretaries-I, II, III & IV. Sports & Tourism Department.
16. Master File.

1.

6. 1.
9.

SECTION dFFftER (TOURISM)

M:

■# ■
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Arghaeology & Museums

DgPAAtMgNT

1^- SUMMARY EQR CHIEF M1MISTER..KHYBER. PAKHTUWKHWA 

Subject: CREAT10N.OF SURPLUS POOL FOR EMPLOYEES QF mpgrTnonTc
iOoiJRm^SERV^cisrkHYiEOAktfriiMi^^
PAKHTUMkHWATQUftfSM ^

A self-contained summary on the subject captioned above Is submitted for perusal 
and approval of the Chief Minister, Khyber Pakhtiinkhwa please,
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Vicws of EsiaWishmcni Deijorimeftt moy kindly be perused vide pari 942 of the I
Sujnmary.

1
:■ )

(iiulfiqatAliShah) 
Sccrotety Establishment 

f March, 2023

La^4Secretary Dentt

aAXcA.3>-IK'
CV)

VV
r<; ” I ;

k *. ...:v,;y;vnfox' Vpd^AfS 

CovTo^ie-i'C^vi^ 6Tr\li^, i

A. a$■.rr:*

6%
r-‘

■cK

2 ^ .uv; f :

^ ^ -B .

i> n
c j

7^

■'^1. ti .
■CSOtoCWetSecretov ? 
6o'ii,«W\#tVaWvUmttwra

JA
■ s

t4

I'.?:

C■ ‘A

*>"•-*•>>■« fcv

BW T’SC'W■r, r.y^XT- 'I-.:?,>*. r*;^ir*



Views 0f l^lhafifie popartfti6nt ero added at Para-14 of the summary.
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t-m,: Government of Khyber Pakhtunkhwa,
GULTURE, toURlEM, ARCHAEOEOGY & MUSEUMS

Dbpartmcnt

SUMMARY FOR CHIEF MINISTER. KHYBER PAKHTUNKHWA

CRBAtlOM OF SURPLUS POOL FOR EMPLOYEBS OP DIRECTORATF
tip tOURiiSY SERVICFS. KHYBFR RAtfHtUMKHWA UNDER KHYRpp
PAiCHfUMKHWA TOURISM ACt. 261R

The Government of Khyber Pakhtunkhwa promulgated the Tourism Act in ■ 
October, 2019 to establish a legal framework for the development, standard setting, ! 

promotion, management and marketing of Cultural heritage and sustainable tourism in the 

Province. The Act also envisaged a dedicated Authority for attaining objectives elaborated In 

section 10 of the Act ibid (Annex-I). Accordingly, Khyber Pakhtunkhwa Culture & Tourism 

Authority (KP-CTA) was notified on 02.01.2020 (Annex-II).

Subject:

2. Directorate of Culture and Directorate of Tourist Services are attached bodies of" 
this Department. To integrate the functions of the said pirectprates. Section 8 of Tourism Act, 
2019 (Annex-IIZ) provides that the KP-CTA shall take over the administrative, financial & 

regulatory control of all the activities, offices, projects etc. of the birectprate of Culture and 

Directorate of Tourist Services (herein after referred to as the Directorates) along with their 
movable & immovable assets and liabilities. However the taking-oVer Is subject to issuance of a 

feertificate by the Secretary of the Department to the effect that KP-CTA has developed the ‘ 
•"equ^e capacity to handle the functions, activities, centers. Offices of the Directorates. The 

iPepa^eiit, on the recommendation of KP-CTA has accordingly issued certificates in 

of 'bc^^ the Directorates on 06.10.2021 and 25.07.2022 respectively (Annex IV & V).

'3.

respect

^ .Section 8(iv)(a) of the Act ibid, as reproduced below further eritijls the
mec^oism to deal with the employees of the Directorates after taking over by the 
KP<T^ The Act ibid provides that:

"Government shall create Surplus Poo! In the Establishment Department for 

employees of the Directorate till the retirement of last incumbent These 

employees shall continue to enjoy all the benehts currently admissible to them - 
and shall be entitled to their salary and benefits, as if they had cqnbhued to 

work against the existing cadres or posts. The services of such employees shall 
either:

(0 Be utilized by Government in such offices as controlled by Government ’ 

under such terms and conditions as decided by Government; or 
(if) Absorb the services of the employees of the Directorates at the discretion

of Government in various Government Departments, and in such case, 

the right of promotion shall be in accordance wthifules and regulations 

and terms and condidons of the cadres into which they are absorbed,"

1
■j.



M It merits mention that on the advice of Establishment Department; this 

Departmentfhad ^rller moved a summary for creatldn of surplui pbbl for employees of 

Directorate of Culture (Annex-VI), which Is pending irt Law Departmeht.

It Is also pertinent to mention that prior to issuance of certificate by this 

Department in respect of Directorate of Tourist Services, its employees had moved a case 

to the Department for their promotion through Departmental Promotion Committee. The 

DPC in its meeting held on 07.11.2022 deferred the promotions due to observations on 

the Service Rules of Directorate of Tourist Services, raised by Representatives of 
Establishment and Finance Department (minutes of DPC at Annex-Vll).

In the meanwhile, 32 employees of DTS have filed WPs No.2772 and No. 
2773-P/2022 in PHC contending therein that the employees are in promotion zone and the 

Department Is not convening Departmental, Promotion Committee thereby depriving them 

from right to promotion which will be lost once surplus pool is created. Now, the Peshawar 
High Court, Peshawar has arinouneed Its judgment in the instant case on 26,01.2023 and 

dismissed the Writ Petitions 2773-P/2022 and WP 4119-P/2022 being fnerjtless O'Udgment 
of PHC at Annex-VHi). List of employees as received from the Directorate of Tourist 
Services at Annex-ZX.

at'} • 4.
■C’.m.

f-
5.

6.

The honorable Chief Minister, Khyber Pakhturikhwa may allow placement of 
the case of creation of surplus pool for employees of Dire^orate of Tourist Services,
7.

W<Jpe the Provincial Cabinet for consideration and approval please.

8. 4? Law Department and Establishment may add vievys en-route, please.

■f?

(MUHAMMAD'T^IR ORAKZAI)
sIcM^b'eoM/m /
Culture, Tburlim, Archlf^pg^. |, 
& Museums Oepartmenl 

■ Khyber pakhtiinUiwa

■■■

SECRETARY ESTABLISHMENT. 2^5PAKHTUNkHWA

SECAilARY LAW. KHYBER PAKHTUNkHWA

CHIEF SECRETARY. KHYBER PAKHTUNKHWA

CHIEF MINISTER. KHYBER PAKHTUNKHWA
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Summaiy (or Chief Mihlster, Khyber Pakhlunkhwa regarding craalion of surplus pool for 

employees of Directorale of Tourist Services under Socllon 8((iv)(a) of the Khyber Pakhlunkhwa Tourism 

Act. 2019 (Annex*l) has been examined. The Adminislrativo Deparlmonl vide Paras 7 & 8 anle has 

proposed placement of the case bpforo Provincial Cabinet for croalion of surplus pool for employees ol 
Directorate of Tourist Services and has sought views of Eslablishmenl Deparlmeni & Law Oepartmenls.

9.

10- Tho Adniinislralive Department upon winding up both the pireclorales of Culture and 
Tourist Services, Khyber Pakhlunkhwa (Annox-IV & V) has submitted the case for placement before 

Provincial Cabinet for creation of surplus pool for the employoos of Ihese Diroctorales In terms of the ibid 

Section. The Administrative Deparlmeni had moved a Summary for creation of surplus pool for employees 
of Directorate of Culture (Annex>VI) which was pending in Law Department, however, the said Summary is 

now received wherein the Law Department has endorsed views of Advocate General regarding placemeril 
of the instant case before Cabinet to decide the case in accordance with Section $ of the Khyber 
Pakhlunkhwa Culture Tourism Authority 2019 (AnneX-IX)^ However, prior to issuance of certificate in

respect of Directorate of Tourist Services, the ffdriiinislralive Department convened meeting of 
Departmental Promotion Committee on 07.11.2022. wherein, the DPC deferred the promotions due to the 
observations on the Service Rules (Annex-VII). Moreover, employees of Oireclorate of Tourist Services ^ 
(DTS) filed W.Ps No.2772 and 277.3tP/2022 in Peshawar High Court with the plea that |h|y-are}in ' \ 

promotion zone and the Administrative Departmeril is not convening Departmental PfomoUbn. Committee 

thereby depriving them of their right to promotion which will be lost once surplus pooj is.crealed, however 

Ihp Hon'ble Court vide Judgment dated 26.01.2023 dismissed these Writ Petilipns.beihg-.merilless.(Annex-

. - . Proposal of the Administrative Department contained in PrirO 7 is^subinitled, for approval of 
the Gh^i^Minister Khyber Pakhlunkhwa for placement .oPthe case for creation .of surplus pbol before the 

Provincial Cabinet for consideration and approval, please

12-

Iv
11-

Law Department may add views en route.

{ZULFIQARAU SHAH) 
Secretary Establishment 

/ inarch , 2023Secrelarv Law\>|
>arlmenl

r
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Hcfcrcncc Tamrl2 of the Summary.

13. The instant case has been examined and as such Law 

Department endorses the proposal of the Administrative 

Department, contained in Para-7 read with Para-10 of the 
Summary.

/
Secretary Law
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The summary moved by Culture. Tourism, Archeology 
Department regarding placement of a case for creation of surplus pool for the employees of 
Directorate of Culture before the Provincial Cabinet has been examined. Finance Department 
endorses the proposal of Administrative Department at Para-? of the summary.

14. and Museum

(Muharnl^ad Ayaz) 
Secretary, FInarice pepartmerit
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: feJr’r^'S:" THE KHYBER PAKHTUNKHWA TOURISM ACT, 2019.

(KHYBER PAKHTUNKHWA ACT NO. XXVIII OF 2019)
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■II
(3) Provincial Tourism Strategy Board (PTSB) shall periodically review the 

® Provincial Tourism Strategy and publish a revised Provincial Tourism Strategy, when 
t'r'"a* approved by Government.

ml

\

(4) All Government Departments and other relevant public bodies in the 
Province shall, when exercising or performing any statutory functions, take into account 
and give effect to the Provincial Tourism Strategy.

. .j Functions of Provincial Tourism Strategy Board (PTSB).—(1) Provincial
Tourism Strategy Board (PTSB) shall assess the impact of any development initiative or 

^ T project, public or private, and issue guidelines, to bring such development initiative or
■{ project in line with Provincial Tourism Strategy. Guidelines so issued, shall be binding on

any public or private entity, undertaking such an initiative or project.

h "i

(2) The Provincial Tourism Strategy Board 0"TSB) shall only take cognizance 
of any initiative or project under sub-section (1), v/hen the Authority makes a clear case 
that such a project or initiative is in violation of Provincial Tourism Strategy and refers 
such a project or initiative to the Provincial Tourism Strategy Board (PTSB).r- < •

I CHAPTER-III
ESTABLISHMENT OF KHYBEK PAKHTUNKHWA 

CULTimE AND TOURISM AUTHORITY

Establishment.—(1) Government shall, by notification in the official Gazette, 
v ^ establish an Authority in accordance with the provisions of this Act, to be known as the 

fjy f Khyber Pakhtunkhwa Qilture and Tourism Authority.
’/ -

'* (2F The Authority shall be a body corporate, haying perpetual succession and a 
common seal, with power to. acquire, hold and dispose of property, both movable and 

name and shall by its name, sue and be sued.

I#!', ■■
SSEjI

8. ^ Status of the Corporation, Directorates and Institution.— (1) Subject to sub- 
section (3)'0f section 1 of this Act, after the'notification of the establishment of Authority 
in the Gazette,-

Headquarter of the Authority.—The Headquarter of the Authority shall be at

• -T

(i) ■ -the Authority, shall take over the administiative, - 
. financial and regulatory control of all the activities, 

offices, projects, centers etc. of the Corporation, 
Directorates and Institute in prescribed manner and as 
result thereof-

(a) the instillments establishing-the Corporation and 
Institute shall cease to have its effect and the 
Corporation shall be winded up in the prescribed 
manner in accordance with the laws for the time 
being in force; and

(b) the Directorates shall cease to be the Attached 
Department of the Department and shall be 
merged in to the Authority;’

all movable and immovable assets and liabilities of 
the Corporation, Directorates and Institute including 
furniture, fixtures, equipment, vehicles, record, data

1;. .

(ii)

'i

. ,*
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etc. shall be transferred to the Authority and the 
ownership of such assets shall vest in the Authority;

once the Secretary of the Department certifies that the 
Authority has developed requisite capacity to handle 
the functions, activities, offices or centers of the 
Corporation, Directorates and Institute, the provisions 
of clauses (i) and (ii) above shall be given effect under 
sub-section (3) of section 1 of this Act.

upon taking over by the Authority, ihe employees of 
the Corporation, Directorates and Institute shall be 
dealt in the following manner;

(iii)I

(iv)

Government shall create Surplus Pool in the 
Establishment Department for employees of the 
Directorates till the retirement of the last 
incumbent. These employees shall continue to 
enjoy all the benefits currently admissible to 
them and shall be entitled to receive their salary 
and other benefits, as if they had continued to 
work against existing cadres or posts. The 
services of such employees shall either-

(a)
I

f

i
i. (i) be utilized by Government in such offices 

as controlled by Government under such 
terms and conditions as decided by 
Government; or

;

.4;
(ii) absorb the services of employees of the 

Directorates at the discretion of 
Government in various Government 
Departments, and in such case, the right of 
promotion shall be in accordance with 
rules and regulations and terms and 
conditions of the cadres into which they 
are absorbed;

(b) the employees of the Corporation and Institute 
shall be examined by a Scrutiny Committee, to 
be constituted in the prescribed manner and 
recommend to the Board for their retention in 
the service of the Authority or otherwise. 
Existing employees performance to be evaluated 
and better human resource be retained. Those 
Corporation and Institute employees, whose 
services are regularized under this Act by the 
Board, shall be governed in accordance with the 
service regulations, to be made under this Act; 
and

(c) to avoid rapid staff turnover, the staff or re­
organized Corporation should be hired on long 
term contract. There should be periodic 
performance evaluation and those failing to 
achieve targets shall be removed.

[f ■
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WP No.2772-^2022

Muhammad Ilyas and 23 others
Versus

Govt of Khyber Pakhtunkhwa through Chief Secretary
and 4 others

.tttdgment

26.01.2023
Mr. All Goiiar Durrani, Advocate

■ M/s. Mubashir Manzoor, AAG and 
' Farmanullah Khattak, Advocate alongwith 
Sanaullah; Deputy Director (L) and 
Muhammad Javed, SO (Litigation)

Date of hearing
Petitioner (by) 
P.espondents (by)

ARTtTTT .SHAKOOR. J; - As the instant writ petition and

connected writ petitions involve 

uestion of law and facts, therefore, we intend to 

decide the same through this single judgment;

the following two

common q

WP 2773-P/2022
Muhammad Amjad and 7 others vs. Govt of KP 
through Chief Secretary and 4 others.

1.

ii. WP 4119“P/2022v r rt fK^P
Israr Ahmad Khan,and another vs. Govt ot KF
through. Chief Secretaiy and 6 others.i:.g

The petitioners of all the three writ petitions 

serving in the Directorate of Tourist Services “DTS”, 

Khyber Pakhtunkhwa against their respective positions, 

mentioned in the memo,of the petitions. Under S. 8 of

are
2.

>
n

ci tJ
t - V
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' fI n^^pfSmu}gated ^yber Pakhtunkhwai Tourism Act, 

”, the said Directorate is ceased and’merged into 

the Khyber Pakhtunkhwa Culture and Tourjsm Authority 

“CTA” established xinder S. 6 of the Act and for its

5 • s^ •

. / 2019 “Act
't'«,

i.

.12 it.

employees, a surplus pool is created. In this regard, the 

issued impugned Notification dated 

abolition of DTS and impugned letters

I

respondents 

25.5.2022 qua 

dated 30.8.2022 qua physical and formal handing / taking

C-,

i
. ?

f,
t of all the assets, projects etc as well as letter dated 

04.10,2022 qua delay so occurred in handing/taking

I over

over.

In the instant and the connected \VP.:2773-P/2022, 

the grievances of the petitioners are non-calling of 

Departmental Selection Committee “DSC” by the 

respondents to determine the suitability of their promotion 

despite the fact that similar relief has already been 

extended to alike employee of DTS by Provincial- 

Selection Board. As such, they seek issuance of direction 

to the respondents to call the DSC to consider their cases 

for promotion before they are sent to surplus pool.

3.
•?

.?5.

'■■N

The petitioners are also aggrieved of issuance of4.

impugned notification dated 25.5.2022 of the respondents 

of DTS with averments that before thequa abolition
^ completion of adjustment period as provided under the
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Act, the respondents cannot issue the same. , The 

notification aiongwith the impugned letters datedi'

•;
30.8.2022 and 04.10.2022 qua handing / taking over of

assets, projects and record etc of DTS, dtid its delay have 

also been impugned by the petitioners of WP 4119-P/2022 

before this Court; and seek direction to declare the same 

to be illegal, unlawful and violative of the provisions of

}

the Act.
■ ;

Pursuant to notice, the respondents filed their joint 

Para-wise comments, wherein they strongly resisted the 

issuance of the desired writ by stating that the petitioners 

did not exhaust the legal remedies available to them under 

the law prior to invoking the writ jurisdiction of this Court; 

that the petitioners themselves have admitted in the 

relevant Para of their petitions that guidance have been 

solicited in case of their promotion, and once the advice is 

rendered, the respondents will proceed in accordance with 

the law. In respect of objection so raised by the petitioners 

adjustment period, the respondents stated that S. 33 

read with S. 57 of the Act is more relevant to operators of 

tourist products and subsequent repeal of the laws under 

which these products are being regulated. Thus, the

can be done in respect of DTS

5.

»

i
I

qua

I !

i.
^ objection that nothing

!
I

i:
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during the transition period, is the petitioners’

• terpretation of law. The taking over of functions of DTS 

is a gradual process as elaborated in Sections 8,9 read with 

S. 33 and 57 of the Act. So far as, the impugned 

dated 25.5.2022 coupled with impugned -

own

in

notification

letters of handing/taking over of all. assets etc are

concerned, the respondents commented that S. 9(3) of the

and financial■ Act provides that the administrative

be completed in one year after thetransition

^ commencement of the Act thus, in line with the provisions

of the Act, the impugned notification and letters have

rightly been issued.

heard and record carefully goneArguments6.

through.

A perusal of the record would suggest that

provincial assembly of Khyber

on
7.

30.9.2019, the 

Pakhtunkhwa passed the Khyber Pakhtunkhwa Tourism

assented to by the Governor of theAct, 2019, which was
04.10.2019. The aim andKhyber Pakhtunkhwa on

of the Act is to provide for a legal firamework topurpose

promote culture an 

Pakhtunkhwa. The
ty kno-wi as the Khyber Pakhtunkhwa Culture and

d tourism in tlie province of the Khyber 

Act provides for establishment of an

f Author!
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Tourism Authority under .S. 6 after certification and 

notification of the government; ceasing of Directorate of

of Tourist Services {attached

department of Sports. Culture, Tourism. Youth Affairs. 

Archaeology and Museums Department) and its mergmg 

in to the said Authority under the provisions of S. 8(i)(b). 

The Act has also provided for creation of Surplus Pool for 

of DTS under S. 8(iv)(a) i.e. that the

Culture and Directorate

the employees 

Government shall create Surplus Pool in the Establishment

Department till the retirement of the last incumbent. There

is no second opinion that main purpose behind the creation

as is evidentr
of Surplus Pool for the employees of DTS

from the provisions of the S. 8 is to properly utilize then-

services in such offices as controlled by the Government,

absorb their services at the discretion of Government in

in them in the
. i

various Government Departments or to retain
% ■

otherwise after examining by Scrutiny 

nstituted in the prescribed manner and
Authority or

Committee to be co
mmend to the Board. It is also specifically provided in

of absorption of the 

ion shall be in

recoi

- the ibid section of law that in case

employees of DTS, the right of promotion 

with rules and regulations and terms and
accordance

absorbed. It isconditions of the cadres into which they are

here that the employees of DTS^ also pertinent to mention
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have earlier filed WP 4931-P/2021 and WP1551-P/2022

^ with respect to certain amendment in Section 8 of the Act
/

• and advertising 54 posts ranging from Class-IV to BPS-

19. However, this Court, while disposing of the said 

petitions, directed the respondents to strictly follow the

law and to decide their cases in terms of Section 8 of the

Act within a period of three months positively.

Afterwards, the petitioners moved the respondents. for 

convening the meeting of the departmental selection

committee to determine their cases for promotion.

i'- T
Now, the brief question as to whether an attached8.

department which is no more in existence.and merged in•

to an Authority while its employees who would be in

Surplus Pool, and their fate either absorption, retention or\
3.

utilization has not so far been decided, how come the' -.1

respondents would convene a meeting of the Departmental

Selection or Promotion Committee for their promotion for

the simple reason that on which post and in which

department they will be given promotion. When

confronted with the situation, neither learned counsel for

the petitioners wriggle out of the same nor this Court has 

found any law or judgments of the superior Courts backing
• I

the petitioners’ prayer for issuing a writ to the respondentsf
1.
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to call the desired meeting of the Committee in! exercise of

Constitutional Jurisdiction of this Court.
•4*

So far as, issuance of the impugned notification and9.

letters of the respondents are concerned, needless to

mention that under sub-section (3) of Section 9 of the Act,

all actions required for giving effect to the provisions of

the Act including administrative and financial transition

shall be completed within one year of the commencement

of this Act. Besides, this Court in its earlier judgment 

rendered in the ibid writ petitions directed the respondents 

to strictly follow the law; therefore, the respondents being

;• .-•r
• .

ry administrative authority were bound to play positive role
•I

while complying with the provisions of the law and

a. judgment of this Court. Further, the abolition of DTS and

its merging in to the Authority was requirement of the law

and undeniably when a department is going to abolish

there must be some handing/taking over of its assets etc

for proper management or otherwise, which cannot be

termed an inaction or illegality in eye of law. Thus, the

respondents while issuing the impugned notification and
I,

letters have not committed any illegality or irregularity,

which could be questioned before this Court under its

Constitutional Jurisdiction. Moreso, the learned counsel

aA5

• --aMmim
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for the petitioners has also miserably failed to point out 

any infringement of right of the petitioners by the 

respondents while issuing the impugned notification and 

letters in line with the provisions of law and direction of 

this Court in the ibid judgment. Being so, the petitioners 

could not make out a case for issuance of the desired writ.

10. In view thereof, the instant and the connected WP

2773-P/2022 and WP 4119-P/2022 are dismissed being

meritless.

i
Announced;i 'r}
26.01.2023i

■ s
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JUDGE

*5Vazir* (<D^) 7{on'6k9ir. Justice JiSduCSfiakpor, 3
JCon ’6Ce Mr. Justice Syetf^rsluuCjlii, J
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Government of, Khyber Pakhtunkhwa, 
Culture, Tourism, Archaeology & 

Museums Department.
13-a; khyber road. Peshawar Cantt:

^ .
I

MOST IMMEDIATE
Court matters

Es 3 Sportslitigation@gmail.com« 091-9212535.091- 9223448.

NO. SO(LIT)/S&TD/1-476/2022M. Ilyas & M. Amjid 
Dated Peshawar the, 10**'April, 2023//^^ 3

To

The Section Officer(Tourism)
Tourism Department.

IMPLEMENTATION MODALITIES OF SECTION 8 OF__THE
PAKHTUNKHWA TOURISM ACT. 2019 IN LIGHT OF JUDGMENT OF PESHAWAf
H^GH COURT IN WRIT PETITION NO. 4931-P/2^2jL

I

KHYBEFSubject:

ADVICE REGARDING CONVENING OF DEPARTMENTAL PROMOTION COMMITIEj 
fPPC) MEETING IN LIGHT OF JUDGMENT OF PESHAWAR HIGH COURT IN WRI'

(ii)

PETITION NO. 4931-P/2021.
. f.Dear Sir, zI am directed to refer to the subject noted above and to encl^e herewith a copy c

3 received from La\letter No.DLO-lll/Legis: 1(34)2017A/ol-!V/3538-4g dated 05-04-202 

Department'along with its enclosures for strict compliance, please.

.:Betng Court matter, hence may please be treated as MOST URGENX

4 Yours faithfully

cA

SECTION OFFICER (LITIGATION)Enel: As Above.
Endst: No. & date even.

Copy forwarded for information to the: -

1. PS to Secretary, Tourism, Department.
2. PA to Additional Secretary, Tourism Department.
3. P>^ to Deputy Secretary Tourism Department. ■

I

A34
o\

^^^ECTION OFFICER (LITIGATION)

II -t-oV-20

mailto:Sportslitigation@gmail.com

