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4 Appeal No.597/2023.

‘e ~ Mr. Raza Khan V/S Govt: of Khyber Pakhtunkhwa & Others.

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01-05

Respectfully sheWeth,
Parawise comments on behalf of respondents are as under: -
Preliminary obiection's:
i.  That the appeal in hand is not maintainable in its present form. |
ii.  That the appeal is bad for mls-Jomder/non-Jomder of unnecessary and - necessary, '
* parties. Y T
iii. - That under section 4(6) of Khyber Pakhtunkhwa Services Tribunal Act. 1974, no .
appeal shall lie in the Tribunal against an order or decision of a departmental atlltho'rity""
regarding fitness or otherwise of a person to be appointed toortoholda particular post
or to be promoted to a higher post or cadre, on this score alone the appeal is not' | -
maintainable. ' B
iv.  That the appellant has got no cause of action to file the instant appeal.

v.  That the appellant has not come to the court with clean hands.

ON FACTS. | | -
Pertains to the record, hence no comments. Q\ B
Perfains to the record, hence no comments. |
Pertains to the record, hence no comments.
Pertains to the record, hence no comments.
Pertains to thé record, hence no comments.
Pertains to the record, hence no comments.

Pertains to the record, hence no comments.
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Correct to the extent of the holding of the Departmental Promotion Committee
meeting. The promotion of the appellant was deferred as he was recently promoted to _
the post of Office Superintendent on acting charge baSlS in the light of Servwe Rules4 S

of the Directorate of Tourist Services on 31/10/2017 and there was no pr0v1310n for" ‘A



S
A

10.

promotion of the said official to the post of Assistant Director/Assistant
Controller/Assistant Director cum Assistant controller in the amended Service Rules®

of Directorate of Tourists Services notified on 25/04/2022(Annex-A).

Correct to the extent of appeal to the Chief Sécretary. The appellant is not a‘g‘gfiéved -

party under Section 08 of the Khyber Pakhtunkhwa Tourism Act 2019, under which -
the Khyber Pakhtunkhwa Culture and Tourism‘Authon'ty has been established. The
attached Departments of Tourism i-e Directorate of Culture and Directorate of
Tourists Services are no more in existence and were merged into the Khybef
Pakhtunkhwa Culture and Tourism Authority. The functions of Directorate of Tourists
Services haw been transferred to the Tourists’ Services Wing of the Khyber

Pakhtunkhwa Culture and Tourism Authority vide notification dated 17" November

12022(Annex-B). Under the Khyber Pakhtunkhwa Tourism Act 2019, the Secretary

Tourism has issued a certificate that the authority has developed the requisite capacity
to take over the functions of the Directorate of Tourists Services vide Notiﬁc‘ation‘- _
dated 25™ July 2022 (Annex-C). All of the employees of the Directorate of Culture
and Tourists Services shall be kept in Surplus Pool and their absorption, retention etc. ‘
will be governed under the surplus pool policy. The summary for the creation of
surplus pool for the employees of DTS has been approved by the Chief Minister
Khyber Pakhtunkhwa and the case will be moved for placement before the Provincial
Cabinet for the creation of Surplus pool at the Establishment Department soon
(Annex-D). Therefore, how will the respondents convene meeting of DPC for the
promotion of the appellant when they are no more employees of this department under
Section 08 (i){(a)and (b) of the Khyber Pakhtunkhwa Tourism Act 2019 (Annex-E).
Incorrect. Peshawar High Court dismissed the Writ Petition No.2772-P/2022 on
ground that on 30-09-2019, Provincial Assembly of Khyber Pakhtunkhwa passed the
Khyber Pakhtunkhwa Tourism Act, 2019. The aim and purpose of the act is to provide
legal frame work to promote Tourism and Culture in Khyber Pakhtunkhwa. The Act
provides for the establishment of Khyber Pakhtunkhwa Culture and Tourism
Authority under Section 06 of the Act and under Section 08 sub section (i) (b) tﬁe
Directorates shall cease to be Attached Departments of the Department and shall be

R

merged into the Authority. ;"7 Section 08(iv) of the Act has provided for the -

PR

creation of the Surplus pool for the employees of DTS. The Honourable Court in its .



- judgement has further stated that,” now thé bi"lfef question as to whether an attached . |
department which is no more in existence and merged into an authority whz'tjé its L
employees who would b‘e.in surplus pool, and t'he'i'r fate either absorption, retention br: |
utilization has not 5o far%ec%cidéd, how come the respondents would convene a meeting
of the departmental Selection or promotion committee for their promotion for the
simple reason that on which post and in which department they will be" g"z"v‘én‘ .
promotion” . The Honourable Court has further decided that their ﬁght of ﬁrqrﬁoﬁon o
shall be in accordance with rules and regulations and terms and conditions of the h
cadres into which they are absorbed (Annex-F).

11. As mentioned in Para 10 above.

ON GROUNDS

A. Incorrect. The appellant was treated in accordance with Law. The Khyber
Pakhtunkhwa Culture and Tourism Authority came into existence when the Provincial
Assembly of Khyber Pakhtunkhwa passed the Khyber Pakhtunkhwa Tourism Act ﬁ
2019. Under Section 06 of fhe ibid Act,the Khyber Pakhtunkhwa Culture and Tourism
Authority came into existence for the promotion of tourism. Under Section 08(ij all of
the functions of the Directorate of Culture and Directorate of Tourist Services were
taken by the Authority, and under Section 08(i) (b), the Directorate of Tourists Services |
and Directorate of Culture are no more the Attached Departments of the respondent
Department. Furthermore the employees of the Directorate of Tourist:; Services and
Directorate of Culture shall be kept in surplus pool as per Section 08(i§/)(a) of the
Khyber Pakhtunkhwa Tourism Act 2019. So they are treated as per law. |

No comments. _

The appellant is treated in'accordance with Law and Act as mentioned in A. | q}
The appellant is treated in accordance with Law and Act as mentioned in A.

No comments |

The appellant is treated in accordance with Law and Act as mentioned in A.
No comments

No comments
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The appellant is treated in accordance with Law and Act as mentioned in A.
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The appellant is treated in accordance with Law and Act as mentioned in A.
The appeliant is treated in accordance with Law and Act as mentioned in A.
The appellant is treated in accordance w1th Law and Act as mentioned in A. -

The appellant is treated in accordance with Law and-Act as'mentioned in A.

z g R -

The respondents seeks leave to raise additional grounds at the time of arguments.

It is therefore, humbly prayed that the appeal may kindly be dismissed with Costs.

Respondent No. 2 | : ‘ - ~ Respondent No.3

Secretary .  Secretary
- Tourism Department « Finance Department
Respondgfit No. 4 . Respogident No.5
O !
~ Secretary ' . ‘ Secretary .
Establishment Départment o . Admini_stration Department

‘Respondent No. 06

Directorate of Tourists services
Through DG Tourists Services.

Respondent No.1




 GOVERNMENT OF, KHYBER PAKHTUNKHWA, @
CULTURE & TOURISM DEPARTMENT.

= . :13-A, KHYBER ROAD, PESHAWAR CANTT:

091-9212535. |

r A 091- 9223448, &L

1 Sportslitigation@gmail.com

NO. SO (LIT)/C&TDH- 540/2023/ Raza
Dated Peshawar the, __ August 2023.

AUTHORITY LETTER

Muhammad Javed (BPS-17), Section Off_icer, is hereby authorized to
subrhit the joint Parawise comments and attend the Khyber Pakhtunkhwa Service
Tribunal, Peshawar in Sérvice Appeal No. 597/2023 titled ‘;Raza Khan VS Gowt.
of Khyber Pakhtunkhwa & others “on behalf of the undersigned till the final
decision of the case.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR @

In Service Appeal No.597l2023

Raza Khan . A ... Petitioner

Vs |
Government of Khyber Pakhtunkhwa & Others ... Respondents
Affidavit

I, Muhammad Javed, Section Officer (Litigation), Culture & Tourism
Department Khyber Pakhtunkhwa, do hereby solemnly affirm and declare an oath that
the contents of Para wise Comments in the above Service Appeal are true and correct
to the best of my knowledge and belief and nothing has been concealed from this
Hon'ble Khyber Pakhtunkhwa Service Tribunal, Peshawar, -

N\
DEPONDENT .. . _.
CNIC 11301~ SUDMN 2D
Cell No.

Identified By | ,\%g%5 Y n\k\Q\X

LD. ADVOCATE GENERAL
KHYBER PAKHTUNKHWA
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 PROMOTION ____COMMITTEE _ (DPC) HELD ON 07-11-2022
UNDER _THE _ CHAIRMANSHIP OF SECRETARY _SPORTS &
" TOURISM DEPARTMENT |

o A meeting of the Departmental Premotion Committee of the Directorate of Tourist
Services Khyber Pakhtunkhwa, Peshawar was held on 07.11:2022 at 11.00 AM under the
Chairmanship of Secretary Sports, Tounsm, Archaeology, Museum & Youth Affairs Department
regarding the promotron of the following employees of the Dlrectorate of Tourist Services,
Khyber Pakhtunkhwa. ’

1. Promotion to the post of Assistant Director IT (BS-17) and Assistant Director
Planning (BS- 17) on regular basis.
II.  Appointment to the post of Law Officer (BS-17) on acting charge basis.
I1I. Premotton / appointment to the post of Assistant Director / Assistant Controller /
Assistant Director-cum-Assistant Controller (BS-17) on regular basis / acting
charge basis. o S '

2. The following Ofﬁcers attended the meeting:

.: P *,?\

i,  Mr. Muhammad Tahrr Orakzai, Secretary .,ports & Tourism Deptt"'- é‘hairman

ii.  Mr. Yasir Ali Khan, Additional Secretary, Sports & Tourism Deptt Member

i.  Mr. Afsar Ali Shah Director General, Directorate of Tourists J‘ "1 ‘Member
Services, Peshawar | g _

iv.  Syed Habib-ul-Hassan Gillani, DS (Regulation-I), Establishment s iMember
Department '

v. Mr. Muhammad Saleem, DS (Regulation-I), Finance Department Member

vi.  Mr. Fazal Wa'hid, Section Officer (Tourism-I), Sports & Tourisnd _ Member
Department |

1. Promotion to the post of Ass:stant Director IT (BS- 17) and Assmtant Dlrecto
Planning (BS~17) on reguilar basis. "

3. , The meeting commenced wuth the reatatuon from the Holy Quran The Chair
welcomed the partlmpants The D|rector General Dlrectorate of Tourist Servrces, Khyber
Pakhtunkhwa informed the forum that there are two (02) sanctioned posts of Assistant Director
(IT/Planning) (BS- 17) in the Dsrectorate of Tourist Services, Khyber Pakhtunkhwa 100% quota
comes under the share of- promotion as per Amended Services Rules of Directorate of Tourist
Services KP, duly notified vide Sports & Tourism Department Notification dated 25.04.2022.

4, ' ‘ Accordingly, all working papers and seniority lists of Computer Operators (BS-16)
have been prepared by the Directorate of Tourist Services, Khyber Pakhtunkhwa. The s,eniority'
list of said cadre is final and free from all sort of't Iitigations The proposed official i.e.

Mr. Muhammad Amajd and Mr. Shaher Yar Khan, Computer Operators (BS-16) have comp‘eted

their required length of services and there are no adverse remarks recorded in the ACRs of the

off' C|a|s ,
. . {

" - N S o P S P oy x RN "“" ST PN ,»'l“"'.
N 4 . 4 e i L 4 i 2
0 * K o . o . S "q? " X A | @

TSU voct:- MINUTES =~ OF  THE MEETING. OF _ THE DEPARTMENTAL



The Representatlve of Fmance Department has raised some observatlons on the
Services Rules of DTS, which have been duly vetted by Law Department and approved by the

Establishment Department being the approving authority. - Representatlve of Finance -
Department is of the view that both Computer Operators (BS-16) are proposed for promotion,
but one is being proposed as AD-IT (BS-17) while other is being proposed to be promoted as’
AD-PIanning (BS-17), to the extent of promotion of Computer Operators to AD IT (BS-17) seems
justified but how can a Computer Operator . (BS-16) be promoted to the AD -Planning (BS-17)
being different cadre.

6. ~ After detailed discussion, the Departmental Promotion Committee made the
following recommendation:-

Name of

S.No . From the post Recommendation
Official

1. | Mr. Muhammad. Computer Operator ~ | The DPC deferred the pro‘?ﬁotion of said

Amjad (BS-16) officials due to obJectlons rélsed on the
: - .| Service Rules of DTS by Representatlve
2. | Mr. Shaher Yar Computer Operator o

of Finance Department and: D,l' S was
directed to rectify the Sen@:e Rules of
DTS.

Khan : ( BS-16)

II.  Appointment to the post of Law Officer (BS-17) on acting charge basis; ‘

7. The Director General, Directorate of Tourist Services, Khyber Pakhtunkhwa
informed the forum that there is one (01) sanctioned post of Law Officer (BS-17) in the Directorate
of Tourist Services, Khyber Pakhtunkhwa. 50% quota comes under the share of promotion and
50% quota comes under the share for initial appointment as per Service Rules of Directorate of

Tourist Services, KP duly notified vide Sports & Tourism Department Notification dated
31.10.2017. ‘

8. Accordingly, working ‘paper and seniority list of Legal Assistant (BS-16) has been
- prepared by the Directorate of Tourist Services, Khyber Pakhtunkhwa. The seniority list of said
cadre is final and free from all sort of litigations. The proposed official i.e. Mr. Muhammad Waqar
Khan, Legal Assistant (BS-16) has rio not completed the required length of services, which is short
by 03 months as required under the Service Rules of DTS.

9. After detalled dlscussmn the Departmental Promotlon Committee made the
followmg recommendation: ' : 2 ~ : :

: Name of - o
‘S.No : . From the post o T e

Official

 Recommendation



B '-“t.

1. | Mr. Muhammad - | Legal Assstant* T
Wagar Khan‘ | (BS-16) the said official to the post of Law |
Officer (BS-17) due to non-completion'
of required service length.

III. - ) - - - - )
Controller / Assistant Dwector-cgm-Assrstant Controller (BS- 17) on_regular
basis / acting charge basis:

10. - . The Director . General Directorate of Tourist Services, Khyber Pakhtunkhwa

informed the forum that there are six (06) sanctloned posts of ASS|stant Dlrector / Assistant
Controller / Assrstant Dlrector-cum-Assstar‘t Ccrtroller (BS—17) in the Directorate of Tourist
Services, Khyber Pakhtunkhwa 80% quota comes under the share of promotlon and 20% quota
“romes under the share for initial appomtment as per amended Servrces Rules of Directorate of
Tourist Services, KP duly notified vide Sports & Tourlsm Department Notifi catlon dated
25.04.2022. ' ‘; -

11. . Accordingly, all working papers and seniority lists of Assstantsl (BS 16) &

Inspectors (BS-16) have been preparecl by the Directorate. of Tourist Set'"'ces “Khyber
Pakhtunkhwa. The seniority list is final and free from all sort of litigations. Two o:‘ he'proposed
official i.e. (i) Mr. Raza Khan and (i) Mr. Rafiq Ahmad have completed their reqﬁl‘ﬁ"ed length of
services and three of the officials i.e. (i) Mr. Muhammad Bilal (i) Mr. Hisham Kha:} and (|||) Mr.
Asif Shehzad (Inspectors BS-16), are short of serv:ce Iength Further there are no adverse

remarks recorded in the ACRs of the officials.

12, After detalled dl’:cu.,smn the Departmental Promotion - Committee made the
following recommendation:- . : '

Name of
S.No . From the post Recommendation
Official , _ :

1. | Mr. Raza Khan Superintendent (ACB) The said offi cnal has already been
(BS-17) promoted to the post of Superintendent
(BS-17) on ACB in light of Service Rules
of DTS duly notified on 31.10.2017 and
there is no provision for promotion of
said official- to -the’ post of Assistant
Director / Aseletan Controiler / Assrstant
D!rector~cum-Asqlstdnt t.ontroller m the
-Amended- Serwce Rules of DTS Totif ed
~jon. 25.04.2022., Hence; th_e . Commltteef




d_éferred the prorriotion of said

incumbent.

2 | Mr. Rafig Aﬁmad Assistant (BS-16) The DPC deferred the promotion of said
' official due to objections raised on the
Service Rules of DTS by Representative
of Establishment & of Finance
Department and DG DTS was directed to
rectify the Service Rules of DTS.

3 | Mr. Muhammad Inspector (BS-16)

Bilal The DPC deferred the appointment to
| the post of Assistant Director /
Assistant Controller / Assistant
4 | Mr. Hisham Khan | Inspector (BS-16) - ‘Director—cum-Assistaht Controller (BS-
‘ 17) on acting charge basis, due to non-

completion of required service length
as per Service Rules of D];S

5 | Mr. Asif Shahzad | Inspector (BS-16)

13. DG, DTS apprised the forum that objections on Service Rules are n”B the mandate
of DPC as the Service Rules are already approved by the concerned comrgrttee (SSRC).
Furthermore as per Promotion Policy, 2009, promotlon cases-cannot be deferred due to the
said reason.

14. The meeting ended with the vote of thanks from the Chair.

Sigqatures

Additional Secretary, S ' o . Director General,
Sports Tourism Arch:. . - -+ . . Directorate of Tourist Services,
Museums & Youth Affairs ; - Khyber Pakhtunkhwa
Deputy Secretary (Reg-I) A Deputy Secretary (Reg-I) . Section Officer (Tourism-I)
"~ Establishment s Finance - Sports . & Tourism -

‘ Department L ._Department; ' Department |




Government of Khyber Pakhtunkhwa
o ~ - Sports, Culture, Tounsm, Archaeology, Museums &
o _ Youth Affairs, Department
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GOVERNMENT OF KHYBER PAKHTUNKHWA,
SPORTS, TOURISM, ARCHAEOLOGY, MUSEUMS &
~'YOUTH AFFAIRS DEPARTMENT.

" Dated Peshawar 17" November, 2022

©ENQ

NOTIFICATION:

. SO -92/Act/2022 U134-43 : Whereas, as per Section-57 (Repeal Section) read
with Section-33 of “khybé; PakhtunléhWa Tourism Act, 2019” and subsequent Notification of the
“KP-Hospitality & Tourism Sector (Reguiaiiion, Licensing,'_“_Regis_tu*%tion & Classification of Tourism
Products) Regulation—2021" dated 03.11.2021, the présent status of Directorate of Tourist
Services, Khyber Pakhtunkhwa wil seize to exist from 02.11.2022.

And Whereas, as pér Clause-33(2) of the Tourism Act-2019; the entire fu'nctions of DTS will be
exercised by KP-CT A's Tourist Services Wing (TSW) from 39 November, 2022 -onwards.
Moreover, as per. Section-57 of Khyber Pakhtunkhwa Tourism Act-2019, all previous Acts of DTS

shall deemed to be repealed from the adjustment period of one year as provided in Section-33

o 5
of the Act ibid. Therefore, new Registration, Renewals etc. of the DES registered units will be

- oL ﬁ"\ %
issued on the signature of Controller (GM C&T, KP-CT. A), Tourists SleggicegéWing%‘(of KP-CTA)

under Regutations-2021 ibid. - o - *
& _

Now therefore, The KP-Culture & Tourism Authority, is directed tonwéﬁs:urg,. aking over alt the
above-mentioned record, assets with immediate effect and to start gxercidiag the functions o

DTS. Whereas, the services of DTS staff will be managed by Controllet, TSW; KP:CTA and thei

monthly bio-matric report shall be shared with this Department on re_gfi‘iar basis, till the creatior
of surplus pool for these employees. B

, -Sd- , :
Secretary to Gevernment of Khyber Pakhtunkhwa
Tourism, Culture Archaeology & Museums Departmen

Endst: No. & Date even:

" Copy forwarded to the:

1. Director General, KP-Culture & Tourism Authority, Peshawar for immediate necessary
action and report. L : z
2. Director General, Directorate of Tourist Services, Khyber. Pakhtunkhwa for strict
compliance- for handing-over all remaining record including Capacity Building Project,
. Guarantees and bank accounts, Vehicles, Motorcycles & assets etc. with immediate effect.
PSO to Chief Secretary, Khyber Pakhtunkhwa. '
Chairman, KP-Travel Agents & Tour Operators Association, Peshawar.
All Heads of ‘Attached Formations. of Tourism, Culture, Archaeology & Museums
Department, = , : S
Chief Planning Officer, Tourism, Culture, Archaeology & Museums Department.
All Section Officers, Tourism Department. -
. P.S to Secretary, Tourism Department. .
PAto A.S-I, Tourism:Department.

il g

* 11, Master File.. ' ' T N

.~ SECTION OFFICER (TOURISMAD) ~ ..
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Consequeri;; l’p"" the certification of Difector Ggihéral Cultqié and Tourism Autho‘t,iiy (CTA)
on 10.05.2022 that. the Authority has developed the réq{rl‘:éite capacity to take over the
function of “Directorate of Tourist Services®, |, as Secr‘e"‘g;ly Sports, Culture, Tourism,
Archaeology, Museuins and Y&utfi Affairs Depai'tment E; '"the Govammén‘t of Khyber
Pakhtunkhwa, am of the considered opinion that pursuanﬂt‘._,{fi‘Séction 8, clause (i} of the

Khyber Pakhtunkhwa Tourism Act, 2019 that the Culture and Tourism Authority- has-

Pakhtunkﬁ»ya'Tourism Act,.2019 as invoked by the.beviﬁcial Cabinet. in- its meeting held
on 21.07.20214 along:with folloWiﬁg directions to impl_emenﬁ'wi:h immediate effect:

(a) .C’t_J‘Iture and T6uri§rjn, A'u;hority's‘ha.ll take over the- Administrative, Financial
‘and Regulatory co:)féol of all activities, offices, projects, ‘sub-offices, assets
including all movable ang immovable dssets and liabilities inciuding furniture,
.ﬁxturés, equipment, vehicles, records, data étc of the 'Diréctor‘ate_ of Tourist
. and it shall be ensured by the Director. General Culture and Tourism Authority
: as well as Director Génera!, Directorate of Tourist Services that sfnooth

S < handing / ‘taking‘ték’es place immediately; .

ot

-

2iteh Il!
%m» g

S e

& (b)

Section 57 read with section 33 of ihe Khyber Pakhtunkhwa Tourism Act,
N 2019 shall take effect after the transition period mantioned in the said Act:
3 () .-jf_.‘ Case may be taken up with Establishment Department in accordance with

?Section 8 (iv)(a) of the Khyber P’akh't_uﬁknwa Tourism Act, 2019; ~ -

(d) : . -The Tourism Dep.ﬁrgme,,nta.to move. .cése I-summgry}or émendmeht in Rules of
Business, 1985 to delste the Directorate of Tou-st Services from the list of
Attdched Departmients; and . - © - o e

(e)  The above may be :ﬁ_oiiﬁ'édiqu “spe;.akingf@.)r'dér and all .deba'rpnents may be
informed, so that consequential .and _ancillary actions may be taken
aéco;dinély where re};bired,esbecially b'y‘ Fﬁn:anoe, -‘.E's_t'ablishment and

Planning & Development Departments. -

. .- Secretary to Government of .
.- Khyber Pakhtunkhwa Sports, Tourism,
- Archasology, Culture, Museums &Youth Affairs
W Department -

. e o o
T o i ”
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Endst: No. & Date even: - o Dated?‘ZS"' July 2022

Copy forwarded to:

CONDOBWN =

Additional Chief Secretary, Khyber Pakhtunkhwa. ;o

Principal Secretary to Governor, Khyber Pakhtunkhwa

Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.§ -

All Administrative Secretaries, Govt. of Khyber Pakhtunkhwa

Director General, Culture & Tourism Authority Khyber Pakhtunkhwa (KP-CTA)
Director General, Directorate of Tourist Services, Khyber. Pakhlunkhwa :
Managing Director, Pakistan Tourism Development. Corporatuon (PTDC), Islamabad.
PSO to Chief Secretary, Khyber Pakhtunkhwa.

- .Manager Printing Press, Khyber Pakhtunkhwa with the request to publish the same m the

official gazette and provide 15 copies of the same for official record.

All Heads of Attached Departments, Sports & Tourism Depanment

Chief Pianning Officer, Sports & Tourism Department.

All Section Officers in Sports & Tourism Department.

PS to Secretary Sports, Tourism, Archaeology, Museums and Youth Affairs.
PA to Additional Secretary-l & Il, Sports & Tourism Department. -

PA to Deputy Secretaries-|, I, lll & IV, Sports & Tounsm Department.
Master File.

;s-\az—

SECTION OFFIGER (IOURISM}
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. GOVERNMENT. OF KHYBER PAKHTUNKHWA,
CULTURE, TOURISM; ARCHAEOLOGY & Mussums
DEPARTMENT |

The Government of Khyber Pakhtunkhwa promuigated the Tourism Act in
October, 2019 to establish a legal framework for the development, standard setting, {
promotion, management and marketing of Cultural heritage and sustainable tourism in the
Province. The Act also envisaged a dedicated Authority for attaining objectives elaborated in”
section 10 of the Act ibid (Annex-I). Accordingly, Khyber Pakhtunkhwa Culture & Tourism
Authority (KP-CTA) was notified on 02.01.2020 (Annex-II).

2, | Directorate of Culture and Directorate. of Tourist Services are attached bodies of

this Department To integrate the functions of the said Directorates, Section 8 of Tourism Act,
2019 (Annex-III) provides that the KP-CTA shall take over the administrative, financial &
regulatory control of all the activities, offices, projects etc. of the Directorate of Culture and
Directorate of Tourist Services (Hefein after referred-to as The Directorates) along with their
movable & immovable assets and liabilities. However the taklng ‘Over is subject to issuance of a
i;ertlﬁcate by the Secretary of the Departmient to the ‘efféct that KP-CTA has developed the
requgée capacity to handle the functions, actuwtles, centers, offices of the Diréctorates. The
~Depar'tment on the recommendation of KP-CTA has accordingly issued certificates in respect i
of both the Directorates on 06.10.2021 and 25.07.2022 respectively (Annex IV& V).

Section 8(|v)(a) of the Act ibid, as reproduced below further efitails the -
pism-to deal - with the employees of ’the Directorates after taking over by the
KP-CT«ﬁa The Act ibid. provides that:

"Government shall create Surplus Pool in the Establishment Department for

- employees of the Direclorate till the retirement of last incumbent 777959
employees shall continue to enjoy all the benefits currently admissible to tl;em
and shall be entitled to their salary and benefits, as if they had continued to .
work against the existing cadres or posts. The services of such employees shall
elther:

() Be utilzed by Government in such offices as controlled by Government :
under such terms and conditions s decided by Government; or
(i) Absorb the services of the employees of the Directorates at the discretion
of Governmerit in various Government Departments, and in such case,
the right of pfamat/bn shall be in accordance with rules and regulations
- and'terms and conditions of the cadres into which they are absorbed,”

:‘ngrwm»w» R e )




4, It merlts mentlon that on the advlce of Establlshment Department, this

. Bepartment +had earller moved a summary for creation of surplus pool for employees of
L Directorate of Culture (Annex-Vl), which Is pending In Law Department. e

5 1t Is also pertinent to mention that prior to issuanice of certificate by this -
_Department in respect of Directorate of Tourlst Services, its employees had moved a case

. to the Department for thelr promotion through Departmental Prometlon_Commlttee. The
DPC in its meeting held on 07.11.2022 deferred the promotio_ne due to observations on
the Ser‘vit:e Rules of Directorate of Tourlst Services, _ralsed by Representatives of
Establishment and Finance Department (minutes of DPC at Annex-VII),

6. In the meanwhile, 32 employees of DTS have filed WPs No.2772 and No.

2773-P/2022 in PHC contending therein that the employees are in promotion zone and the
Department Is not convening Departmental Promotion Committee thereby depriving them
from right to promotion which will be lost once surplus pool:is created. Now, the Peshawar
High Court, Peshawar has announced its judgment in the instant case on 26.01.2023 and
dismissed the Wit Petitions 2773:P/2022 and WP 4119-P/2022 being meritless (judgment
of PHC at Annex-VIII). List of employees as received from thé Directorate of Tourist

Services at Annex-IX.

7. The honorable Chief Minister, Khyber Pakhtunkhwa may allow placement of
the case of creation of surplus pool for employees of- Directorate of Tourist Services,
%efo?e the Provincial Cabinet for consideration and approval please

Law Department and Establishment may add views en-route, please.

SECRETARY

& Museums Departmen
" Khyber Pakhturkhwa

SECRETARY LAW, KHYBER PAKHTUNKHW

CHIEF SECRETARY, KHYBER PAKHTUNKHWA

CHIEF MINISTER, KHYBER PAKHTUNKHWA -

Sacretary to Go!
» Cuiture, T?:lrlgm. Nch%{i (23
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9- Summary for-Chisf Midistor, Khyber Pakhtunkhwa regarding craation of surplus pool for
employees of Directorate of Tourist Services under Soction 8{(iv)(a) of the Khyber Pakhtunkhwa Tourism
Act, 2019 (Annex-l) has been oxamined, The Adminisirative Deparlment vide Paras 7 & 8 anle has
proposed ptacement of the case before Provincla) Cabinet for croalion of surplus pool for employees of
Directorale of Touris! Services and has sought views of Establishment Depariment & Law Depariments.

10- The Administrative Dapariment upon winding up bolh the Direclorales of Cullure and
Tourisl Services, Khyber Pakhiunkhwa (Annex-IV & V) has submilled the case for placement before
Provincial Cabinet for creation of surplus pool for the .employeas of Ihese Direclorates in lerms of the ibid
Section. The Administralive Department had moved a Summary for crealion of surplus pool for employees
of Directorate of Cullure (Annéx-VI) which was pending In Law Department, however, the said Summary is
now reccived wherein the Law Depariment has endorsed views of Advocate General regarding placement
of the inslant case before Cabinet lo decide the case in accordance with Section 8 of the Khyber
Pakhtunkhwa: Cullure Tourism Authority 2019 {Annex:IX). However, prior lo issuance of cerlificate in
respecl of Direclorate of Tourist Services, the Administrative Depariment convened meeling of
Deparimental Promotion Committee on 07.11.2022, wherein, lhe DPC Qeferred the promolions due to the
observalions on the Service Rules (Annex-VIl). Moreover, employées of Difectorate of Tourist Serv:ces
(DTS) filed W.Ps No.2772 and 2773 /2022 in Peshawar High Court wilki thé plea lhal lney are i
promotion zone and the Admlmslranve Depariment is not convening Depariméntal Pro_motlon Comr%nttee-
lhereby depriving them of their right to promotion which will be losl once surplus pool is. crealéd However,

the Hon bre Court vide Judgment daled 26.01.2023 dismissed (hese Writ Pelitions. belng menlless (Annex-
VA, : LRI
11- }}i Proposal of the Adminiétralive Department contained in Para.7 is. submulted for approval of
lhe ChfegManlster Khyber Pakhiunkhwa for placement oftthe case for creation 6f suplus podl before the
Provmc!al Cabmel for consideralion and approval, please

ww

4?’

?’

12- g‘; Law Departmenl may add views en route.

{ZULF IQAR ALl SHAH)
Secrelary Eslabhshment

?_March , 2023

BECENNE Sy P




SUBJECT: CREATION OF SURPLUS POOI. FOR_EMPLOYEES OF
,),uu«. LORATE, _OF _ TOURIST _SERVICES, KHYBER
PAKHTUNKHWA __UNDER __KHYBER _PAKHTUNKHWA

TOURISM ACT, 3019,

13.  The instant case has been examined and as such Law
Department  endorses the proposal of the Administrative
Department, contained in Para-7 read with Para-10 of the

Summary.

2025
b)

- | S¢Cretar3r; La\.ir




oF .TOURISTLSER\'IIC
PAKHTUNKHWA TOURIS

The summary moved by Culture, Tourism, Aicheology and Museum
Départment regarding placement of a case for creation of surplus pool for the eniployees of
Directorate of Culture before the Piovincial Cabinet has' been examined. Firiance Department
endorses the proposal of Administrative Department at Para-7 of the summary.
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THE KHYBER PAKHTUNKHWA TOURISM ACT, 2019.
(KHYBER PAKHTUNKHWA ACT NO. XXVIII OF 2019)
* " CONTENTS -

 CHAPTER- .

PRELIMINARY
SECTIONS
1. Short title, extent and commencement.
' 2. Definitions.
H
by : CHAPTER-II .
:f ’ PROVINCIAL TOURISM S'I‘RA_TEGY BOARD

L 3. Provincial Tourism Strategy Board (PTSB).
' 4, Provincial Tourism Strategy.
5. Functions of Provincial Tourism Strategy Board (PTSB).

A

CHAPTER-III

ESTABLISHMENT OF KHYBER PAKHTUNKHWA CULTURE AND TOURISM
s x \ . *AUTHORITY

'Establishment
s Headquarter of the Authority.

Status of the Corporation, D.rectorates and Instltute

1

A A

.Rgim:ms'tranve and financial transaction.
10. - Objectives of the Authority.
k) -~ '*.‘,} .

1. P3wer to acquire land.

12. Board of Directors.

13. Powers and ﬁmctlons of the Board

Disclosure of mterest

r
et

Conduct of meetings and procedure of the Board
Establishment of regional offices.
Appointment of Director General,

Functions of the Director General.

CHAPTER-1V
POWER TO CREATE SPECIAL PURPQSE AUTHORITIES

PO S 4ve- vt g Tn- vt Moty vy

Establishment of sbécial purpose Authori_ties.
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(3)  Provincial Tourism Strategy Board (PTSB) shall periodically review the
Provincial Tourism Strategy and publish a revised Provincial Tourism Strategy, when
approved by Government.

'(4) All Government Departments and other relevant public bodies in the
Province shall, when exercising or performing any statutory functions, take into account
and give effect to the Provincial Tourism Strategy.

5. Functions of Provincial Tourism Strategy Board (PTSB).-~(1) Provincial
Tourism Strategy Board (PTSB) shall assess the impact of any development initiative or
project, public or privale, and issue guidelines, to bring such development initiative or
project in line with Provincial Tourism Strategy. Guidelines so issued, shall be binding on
any public or private entity, undertaking such an initiative or project.

(2)  The Provincia! Tourism Strategy Bozrd (PTSB) shalil only take cognizance
of any initiative or projeci under sub-scction (1), when the Authority inakes a clear case
that such a project or initiative is in violation of Provincial Tourism Strategy and refers
such a project or initiative to the Provinsia! Tourism Strategy Board (PTSB).

CHAPTER-II
ESTABLISHMENT OF XHYBER PAKHTUNKHWA
CULTURE AND TOURISM AUTHGRITY

6. Establishment.—-(1) Government shall, by notification in the official Gazette,
establish an Authority in accordance with the provisions of this Act, to be known as the
Khyber Pakhtunkhwa Culture and Tourism Authority.

i (2} The Authority shall be a body corporate, having perpetual succession and a

_ common sgal, with power to acquire, hold and disposc of property, both movable and

i*,'m’i ) innnoval.)Léf;\in its name and shall by its name, sue and be sued.

L3

7. " Headquarter of the Authority.:--The Headquartér of the Authority shall be at
Peshawar. - : Cee S e ,

- - .

- 2

' gg -~ 8, Status of the Cdrpor.ation, Directorates and Institution.--- (1) Subject to sub-

section (3)-of section 1 of this Act, after the'notification of the establishment of Authority
#;. inthe official Gazette,-
3 -2 :

® the. Authority shall -take over- the administrative,
. financial-and regulatory .contro! of.all the activities,
- offices, -projects, centers .etc. of. the Corporation,
Directorates and Institute in prascribed manner and as

result thereof- :

(2) the instruments establishing the, Cofporation and
Institute shall cease to have its effect and the
Corporation shall be winded up in the prescribed
manner in accordance with the laws for the time
being in force; and

(b) the Directorates shall cease to be the Attached
Department of the Department and shall be
merged in to the Authority;

(i)  all movable and immovable assets and liabilities of
’ the Corporation, Directorates and Institute-including
furniture, fixtures, equipment, vehicles, record, data
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(iii)

(iv)

4
.
¢

etc. shall be transferred to the Authority and the
ownership of such assets shall vest in the Authority;

once the Secretary of the Department certifies that the
Authority has developed requisite capacity to handle
the functions, activities, offices or centers of the
Corporation, Directorates and Institute, the provisions
of clauses (i) and (ii) above shall be given effect under
sub-section (3) of section 1 of this Act.

upon taking over by the Authority, the employees of
the Corporation, Directorates and Institute shall be
dealt in the following manner:

(a) Government shall create Surplus Pool in the
Establishment Department for employees of the
Directorates till the retirement of the last
incumbent. These employees shall continue to
enjoy all the benefits currently admissible to
them and shall be entitled to receive their salary
and other benefits, as if they had continued to
work against existing cadres or posts. The
services of such employees shall either-

(i) be utilized by Government in such offices
as controlled by Government under such
terms and conditions as decided by
Government; or

(il) absorb the services of employees of the
Directorates at the discretion of
Government in various Government
Departments, and in such case, the right of
promotion shall be in accordance with
rules and regulations and terms and
conditions of the cadres intc which they
are absorbed; -

(b) the employees of the Corporation and Institute
shall be examined by a Scrutiny Committee, to
be constituted in the prescribed manner and
recommend to the Board for their retention in
the service of the Authority or otherwise.
Existing employees performance to be evaluated
and better human resource be retained. Those
Corporation and Institute employees, whose
services are regularized under this Act by the
Board, shall be governed in accordance with the
service regulations, to be made under this Act;
and

(c) to avoid rapid staff turnover, the staff or re-
organized Corporation should be hired on long
term contract. There should be periodic
performance evaluation and those failing to
achieve targets shall be removed.
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~ Muhammad Iiyas and 23 others

A Versus. '

Govt of Khyber Pakhtunkhwa-through Chief Secretary
and 4 others
JUDGMElﬂ_’I_‘

Date of hearing  26.01L. 202 3
Pefitioﬁer by M..‘Au_:-um ar’ Durrum, Adv ocate
4 bv) . \

“visnenod;s AAT  and
i ak, .zxjvocatﬂ “alongwith
" Sanautlah, "uepJW Dirsctor (L) and
§ V .f.inmmvd ‘uve», S0 (ngation)

Respo: LLn (3

LTS

frgais

ABDUL SHAKOOR As the instant writ petition and
the followmg two connected wr1t petltlons involve

common questlon of law and facts, therefore, we 1ntend to-

R R
- . FEE S

e T

i Uy 27T3-RR0R T

‘through «.,h"#' Sﬂ“*r:

i, WP 418 P2022 50
Israr Ahiad Khan and omc:?hcr V5. (,ovt of KP
'iluough Chief S clcw y and 6 ouher..,

2. . 'fhe petmoners of all the tnree wrlt petmons are

serving in the Dlrectorate of Tourist Serv1ces “DTS”

Khyber Paikhtunkhwa against their respective positions,

) mentioned in the hae_x’nol«ﬁq'f the petitions. Under S. 8 of
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¢ . 2019 “Act”, the said Directorate is ceased and"merged into

the Khyber Pakhtunkhwa Culture and Tourlsm Authority

“CTA” estabhshed under S. 6 of the Act and for its

. employees, a surplus pool 1s created In thlS regard the

respondents 1ssued 1mpugned Notification dated

25.5.2022 qua abolition of DTS and impugned letters

dated 30.8.2022 qua physical and formal handing / taking

over of all the assets, p_rojects etc as well as letter dated

04.10.2022 qua delay so occurred in handiné&king over.

3. Irl the instant and the cenrlected WP 2773-P/2022,
the grievances of the petitioners are non-calling of
Departmental Selection Committee “pDSC” by the
respondents to determine the suitability of their promotion
despite the fact that similar-relief has already been

extended to alike employee of DTS by the Provincial.

-Selection Board. As such, they seek issuance of direction

to the respondents to call the DSC to consider their cases

for promotion before they are sent to surplus pool.

4,  The petitioners are also aggrieved of issuance of
impugned notification dated 25.5.2022 of the respondents
qua abolition of DTS with averments_that before the
‘compteticn of adjustment pericd’ as pro*{ided uncer the

(S !
.
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Act, ‘tAhe respondents. cannot issue _the same. The
notiﬁcdtio.n‘ alongwith the impugned letters dated
30.8.2022 and 04.10.2022 qua handing / taking over of
assets, prOJects and record etc of DTS a‘nd its delay have
also been 1mpugned by:the. petmoners of WP. 41 19-P/2022
before this Court; and seek direction to declare the same
to be illegal, unlawful and violative of the provisions of

the Act.

S.  Pursuant to notiee, the respondents filed their joint -
Para-wise eomments, wherein they strongly resisted the
issuance of the desired writ by stating that fhe }detitioners
did not exhaust the legal femedies available te them under
the law prier to invoking the‘M'it'jerisdictign of this Court,
that the petitioners themselves have admitted in the
relevant Para of their petitions that guidanee have been
‘solicited in case of their promotion, and once the advice is
rendered, the respondents will proceed in accordance with
the iaw. In respect of objection so raised by the petitioners

qua adjustment period, the respondents stated that S. 33
read with S. 57 of the Act is more relevant to operators of
tourist products and subsequent repeal of the laws under

which these preducts are ‘being regulated. Thus,. the

@ objection that nothing can be done in respect o_.f DTS
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_during the transition period, is the petitiohers’ own
| 1nterpretatlon of law. The takmg over of functlons of DTS
. isa gradual process as elaborated in Sectxons 8 9 read with

‘ .'“'S 33 and 57 "of the Act. So far as, the impugned

letters of handing/taking over of all assets etc are

concerned, the respondents commented that S. 9(3) of the
.Act provides that the administrative and financial
‘transition  be completed in one year® after the

.commencement of the Act thus, in line with the provisions

of the Act, the impugned notification and letters have

rightly been issued.

6.  Arguments heard and record carefuily gone

through.

7. A perusal of the record would suggest that on

30.9.2019, the provincial assembly of Khyber

Pakhtunkhwa passed the Khyber Pakhtunkhwa Tourism
 Act, 2019, which was aséented to by the Governor of the
: Khyber Pakhtunkhwa on 04.10.2019. The aim and

: purpose of the Act is 10 provide for a legal framework to

promote culture and tourism in the provmce of the Khyber

Pakhtunkhwa. The Act provides for establlshment of an

@ Authority known as the Khyber Pakhtunkhwa Culture and

~

" notification dated 25.5,2022 coupled with impugned .
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Tourism, Authority under S. 6 after certiﬁcetion and
notification of the government; ceasing of Dxrectorate of
Culture and Dlrectorate of Tourist Services (attached

departmerit of Sporis, Cufture, Tourism, Youth Affairs,

 Archaeology and Museums D'ep-c'zrtment)' and its merging
" in to the said Authority under the provisions of S. 8(i)(b).

~ The Act has also provided for creation of Surplus Pool for

the employees of DTS under S. 8(1v)(a) i.e. that the

- Government shall create Surplus Pool in the Establlshment
Department till the retirement of the last incumbent. There .
- isno second opihion that main purpoée behind the creation

.of Surplus Pool for the employees of DTS as is evident

from the prowsmns of the S. 8 is to properfy utilize their
services in such offices as controlled by the Government,
absorb their services at the discretion of Gf)vernment in
various Government Departments or t0 re.t.aiin. them in the
Authonty or otherwxse after exammlhg by Scrutmy

Committee to be constituted in the prescrlbed manner and

recommend to the Board. Itis also specifically provided in

 the ibid section of law that in case of absorption of the

employees of DTS, the right of promotion shall be in
accordanee with rules and regulations and terms and

condmons of the cadres into whlch they are absorbed. It is

also pertment to mentlon here that the employees of DTS
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- have earlier filed WP-4931-P/2021 and WP 1551-P/2022
.. with respect to certain amendment in Section 8 of the Act

-' and advertising 54 posts ranging from Class.IV to BPS-

19. However,l this. Court, while disposing of the said

'.petitiOns,_"c_lire:cted the respondents to strictly follow- the

- lg§v and to decide their cases in terms of Section 8 of the

Act within a period of three months ﬁdsiti\{ely.

'Aﬁerwards, the - petitioners moved the respondents for -

: c;onvéning the meeting ‘of the departmental selection

committee to determine their cases for promotion.

8. Now, the brief question as to'wh.eth:e'r an attached.' g
;d‘epartment which is no 'moi'e‘in existence‘ar;d‘ ‘}perged in "
to an Authority while its employees who would be in -

-Sm'plus Pool, and their fate either absorption, retention or
u'tiliza'tion has not so far been ‘decided, how come the
respondents wéuld convene a meeting ;>f the Departmental
Selection or Promotion Committee for their promotion for
the simple reason that on which post ;nd in which
department tiley will be given promotion. When |
confronted with the situation, neither leaméd counsel fox.' '
the petitioners wriggle out of the same nor this Court has
found any law or judgments of the superior Courts backing

the petitioners’ prayer for issuing a writ to ﬂje respondents



, to call the desired meetmg of the Commxttee in exercise of

Constltutlonal J unsdlctlon of this Coun

9. So far as, issuance of the impugned n’qtiﬁcatioﬁ and
lettérs of the respondents are concerﬁe:d;‘ needles-s o
mention that under sub-section (3)of ééction 9 of the’Act,
all actions required for giving effeqt to the provisions of
e A - ‘the Act inclu’diﬁg administrative and‘ﬁnancial transition
shall be completed w1th1n one year of the commencement
, of this Act. Bes1des ~this Court in its earlier judgment
rendered in the ibid writ petitions directed the respondents
- i to strictly follow the law; therefore, thé respondents being
'.’f;,;fj " administrative authority weré bound to pléy positive role

e

,‘ while pomplying with the provisions of tfxe law and
3 judgmept of this Court. Further, th e gabol‘i‘tita)n of DTS and.

SR its merging in to the Authority was .requi'rem.elh_lt of the law |
and uﬁglenia_bly when a department is going to abolish

there mﬁst_ be some handing/taking over of its assets etc

for proper management or otherwise, which cannot Be

térmed an inaction or illegality.v ln eye of iaw. Thus, the

respondents whiie issuing the impugned.r‘idtiﬁcation and

létters have not committed any' illlegaii‘t'y of Jrirreguiarity,

whlch coulci be questloved before thls (,ourt under its

@ Constltutlonal JUTISdI\tIOIl Morﬂso the Iearned counsel'
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for the petitioners has also miserably failed to point out
any infringement of right of the petitioners by the
respondents while issuing the impugned notification and

letters in line with the provisions of law and direction of

- this Court in the ibid judgment. Being so, the petitioners

_ could not make out a case for issuance of the desired writ.

10. In view thereof, the instant and the corinected WP
2773-P/2022 and WP 4119-P/2022 are dismissed being

meritless.

Announced: \g §

26.01.2023 B
JUDGE

v .2 O
JUDGE

*Nazir* (03) FHon'ble Mr. Justice Abduf Shakpor, J

Hon'ble Mr. Justice Syed. ﬂrsﬁfuf AL T .
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MOST IMMEDIATE

k"‘"‘" COURT MATTERS % ﬁGOVERNMENT OF KHYBER PAKHTUNKHWA

4

CULTURE TOURISM, ARCHAEOLOGY &
- MUSEUMS DEPARTMENT.

13-A, KHYBER ROAD, PESHAWAR CANTT:

!ﬁ—\” 091- 9223448. é 091-9212535. Sportslitigation@gmail.com

NO. SO(LIT)/S&TD/1- 476/2022M. llyas & M. Amijid
Dated Peshawar the, 10 April, 2023//L, 23-34

To
.

The Section Officer(Tourism) {
Tourism Department.

Subject: IMPLEMENTATION MODALITIES OF SECTION 8 OF THE _KHYBE}
PAKHTUNKHWA TOURISM ACT, 2019 IN LIGHT OF JUDGMENT OF PESHAWAF

HIGH COURT IN WRIT PETITION NO. 4931 -P/2021.

(ii) ADVICE REGARDING CONVENING OF DEPARTMENTAL PROMOTION COMMITTEI
(DPC) MEETING IN LIGHT OF JUDGMENT OF PESHAWAR HIGH COURT IN WRI
PETITION NO. 4931-P/2021. - : {

_ ){ -, ¢
L

| am directed to refer to the subject noted above and to enclosé herewith a copy ¢
letter No.DLO-lll/Legis: 1(34)2017NoI-IV/3538-412 dated 05-04-2023 received from Lav
Departme_r.jitglong with its enclosures for strict compliance, please.

Dear Sir,

_Being Court matter, hence may please be treated as MOST URGENT.
b

v - Yours faithfull, >
. | N\
/ff“\)’;@ﬁ,

i

Encl: As Above. . . .. . . . . %ECIIQNOFF[CER (LITIGATION)

Endst: No. & date even S e T e e e

Copy forwarded for information to the: - 1

1. PS to Secretary, Tourism, Department. )
2. PAto Additional Secretary, Tourism Department
3. Pﬁ} to Deputy Secretary Tourism Department.

, | 7~ ,
S AN

| }{SECTION OFFICER (LITIGATION)

I vot 23
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