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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR

APPEAL NO. /&{9\ /2023

Mr. $yed Mohsin Ahmad Bukhari, Deputy Director Industries, Commerce &
Trade (BPS-18) Kohat Region, Kohat.
......................... teverenvrnseersenarenses APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
. Khyber Pakhtunkhwa, Peshawar.
2+ The Secretary Finance Department, Khyber Pakhtunkhwa, Civil
. Secretariat, Peshawar, .
3+ The Secretary Establishment Department, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.
4: The Secretary, Industries, Commerce & Technical Education
Department, Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

5- The Director General Industries & Commerce, Khyber Pakhtunkhwa,
Peshawar.

................. s RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
SERVICE RULES NOTIFIED ON 08-06-2012 WHEREBY CHIEF
INSPECTOR OF BOILER (BPS-18) HAS BEEN GIVEN CROSS-
CADRE LINE OF PROMOTION TO THE POST OF ADDITIONAL
DIRECTOR (BPS-19) DEPRIVING THE DEPUTY DIRECTORS
OF INDUSTRIES CADRE FROM PROMOTION TO THE POST OF
ADDITIONAL DIRECTOR (BPS-19) AND AGAINST THE
SUSEQUENT AMENDMENT NOTIFIED VIDE DATED 4.10.2022
WHEREBY THE CHANNEL OF PROMTION FOR THE BOILER
CADRE HAS BEEN PROVIDED TO THE POST OF DIRECTOR
COMMERCE & TRADE/DIRECTOR (BPS-19) AND AGAINST
ISSUANCE OF JOINT SENIORITY LIST OF TWO DIFFERENT
CADRES I.E. INDUSTRIES CADRE & BOILER CADRE
AFFECTING THE APPELLANT’S PROSPECT OF PROMOTION TO
THE NEXT HIGHER GRADE AND AGAINST NO ACTION TAKEN
ON_THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STAUTORY PERIOD OF NINETY DAYS

PRAYER:

That on acceptance of this appeal the impugned service rules
Notified on 08-06-2012 may kindly be amended/ modified
to the extent ofl serial No. 3 column No.5 of the table by
deleting the Chief Inspector of Boiler (BPS-18) from line of
promotion to the post of Additional Director (BPS-19) and
the Notification dated 4.10.2022 may kindly be amended to
the extent that the post of Director Commerce &
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Trade/Director may kindly be allocated fo;‘ the cadre of
~ Industry by deleting the Boiler cadre. That the respondents

may further please be directed to issue/maintain separ?te
seniority lists of the Deputy Directors belonging to Industl:les
cadre and Chief Inspectors of Boiler belonging to the boiler
cadre. Any other remedy which this august Service Tribunal
deems fit that may also be awarded in favor u# the appellant.

R/SHEWETH:

ON FACTS:

Brief facts giving rise to the present appeal are as
under:

That the appellant was appointed as Assistant Director (BPS-17) in
the Industries, Commerce & Technical Education Department,
Peshawar and started serving the Department quite efficiently up
to the entire satisfaction of his superiors. Copy of the appointment
order is attached @S aNNEXUIB.uviireviireerrvserrnrerrnsrenrernsens veeer AL

That the appellant was promoted to the post of Deputy Director
Industries, Commerce & Trade (BPS-18) vide Notification dated

15.04.2022. Copy of the appointment order: is attached as
ANNEXUIruvsersrrunreresy TP . [T B.

That according to the service rules of defunct Directorate of
Industries & Mirierals Department 1980, the promotion line to the
Director Industties was by promotion from " Deputy Director
Industries (Industries Cadre) & Deputy Director Technical while
Chief Inspector Boiler (Boiler Cadre) was ex-cadre technical post
with its own line of promotion from Inspector of Boiler. Copy of
service rules of defunct Directorate of Industries & Minerals
Department 1980 are attached as annexXure vuuueeeeeveusreeeens., C.

That the Directorate of Industries & Minerals Department was
upgraded to the Directorate General of Industries & Commerce
and the service rules were re-framed in 2012 vide impugned
Notification dated 08.06.2012 where in Chief Inspector of Boiler
belonging to boiler cadre was given cross cadre iine of promotion
to the post of Additional Director (BPS-19) which belonged to the
Industries Cadre and thus severely affected the prospect of
promotion of the Industries cadre officers. So much so through
impugned Notification dated 4.10.2022 further channel of
promotion to the post of Director Commerce & trade/Director
(BPS-19) has been provided to the Boiler's cadre. Copies of the
impugned service rules and Notification are attached as annexure

lllllllllllllllll ."Illl'l.l.lll'll'.lllllllﬁ'lI'.'IU'.II'I‘I"'I.Il‘i"lll..l..l.lll'lll. Dl

That the respondent department issued impugned joint seniority
list of the Deputy Directors (BPS-18) & Chief Inspector of Boilers
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(BPS-18) on 16.03.2023 which has not been officially circulated
however the appellant obtained the said seniority list through
social medla WhatsApp group where it was shared on 30.03.2023.

Copy of the joint seniority list s attached as
ANNEXUrC.ervnsrssenes D P, CeveveevENTETE IR aEen E.

6- That the ibid impugned seniority list would result in depriving the
appellant from timely future promotion.

7-  That the appellant feeling aggrieved, filed departmentai appeal
against the impugned service rules but no response has been
received so for. Copies of departmental appeal is attached as
ANNEXUN e terasvrvansascvsusssnrrarssasrsnranses NEvshuesaaussTEn s e rsnEonnEs T

8- That the appellant feeling aggrieved and having no other
efficacious remedy but to file the instant appeal on following
grounds inter alia:

GROUNDS:

; A- That the inaction of the respondents by not deleting the Chief
. Inspector of Boiler (BPS-18) from line of promoticn to the post of
Additional Director (BPS-19) in the impugned service rules dated
08.06.2012 and notification dated 4.10.2022 are against the law,
facts, norms of natural justice and materials on the record hence not
tenable in the eye of law and liable to be modified/ rectified to the
extent of serial No. 3 column No.5 of the table and the Chief
Inspector of Boiler (BPS-18) being cross cadre may be deleted from
line of promotion to the post of Additional Director (BPS-19).

B- That the action of the respondents by issuing impugned joint
seniority list of the Deputy Directors (BPS-18) & Chief Inspector of
Boilers (BPS-18) being cross cadre is against the law and rules which

would result in depriving the appellant’s timely future promotion
along with other officers of the same cadre.

i C+ That it is also pertinent to mention here that the Directorate General
o of Industries & Commerce proposed amendment in service rules of
Directorate where in cross cadre promotion to the post of Additional
Dlrector (BPS-19) from Chief Inspector of Boiler (Boiler Cadre) was to
be abolished and it was to be reserved only for promotion of Deputy
D:rector / Deputy Director Commerce & Trade of Industries Cadre.
Coples of the proposed amendment in the service rules along with
working paper for SSRC are attached as annexure ......... recerenreas G.

D;- That the August Federal Service Tribunal in service appeal titled
. Bashiruddin Ahmad Memon Versus Secretary, Ministry Of
Indutries & Works and others , reported in 2000 PLC (CS)

. 1222 has strucked down the service rules of the department and
declared joint seniority list of different cadres as nuil and void. Copy
of FST judgment is attached as annexure ........eve.s P verrvereves H.




E; That appellant has not been treated in accordance with law pnd rules
by the respondent Department on the subject noted above and as
| such the respondents violated Article 4 and 25 of inhe Constitution of
Islamic Republic of Pakistan 1973.
|
F; That the respondents acted in arbitrary and mala fide manner while

- issuing the impugned service rules dated 08.06.2012 and impugned
- joint seniority list.

G- That the action of the respondents is discriminatory, therefore not
tenable in the eye of law.

H-That under Article 38(e) of the Constitution of Pakistan 1973 state is
bound to reduce disparity in the income and earning of the
individuals including persons in the various service of Pakistan,

I- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

Dated: 3 {3\ 1> e

Syt

APPELLANT
SYED MOHSIN AHIMAD BUKHARI

THORUGH: /,
NOOR MOHAMMAD KHATTAK

ﬁfgm
Ly
WALEED ADNAN

| &

: /é(@é -

| o MRAN KHAN
ADVOCATES HIGH COURT

. AFFIDAVIT

I, Syed Mohsin Ahmad Bukhari,
Comme?rce & Trade (BPS-18) Kohat Re
that the contents of this Service Appea

knowledge and belief and nothing has
Court

Deputy Director Industries,

gion, Kehat, do hereby. solemnly affirm

I are true and correct to the best of my
been concealed from this Honorable |

EPONENT ‘
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GOVERNMENT OF KHYBER PAKHTUNKH WA,

 INDUSTRIES, COMMERCE & TECHNICAL EDUCATION,
DEPARTMENT, PESHAWAR

-

'NOTIFICATION,

Nol.SO-I(IND)9-5/2014 Consequent upon their acceptance of offer of

appointment issued vide Notification of even no dated 13-05-2015, the Competent

Aulthority has been pleased to post the following Assistant Directors as under.

|
I |

|
S ' | Name "From | To
'No' .

I ' | Mr. Mujhid Khan District  office | Assistant  Director Head
Assistant Director (Bs-17) Peshawar Quarters Cifice, Peshawar

2 ‘Mr.Syed Mohsin Ahmad Bukhari | Newly Assistant  Director Head
Assistant Director (Bs-17) Appointee Quarters Office, Peshawar

3 Mr. Asif Raza . ---Do--- Assislant Director Malakand

- | Assistant Director (Bs-17) (CPQC). o

All the Assistant Directors are hereby directed to report to their place of

duty/Directorate of Industrics as carly as possiblc,

Sd-
SECRETARY
Industrics Commerce & TE Deptt: Peshawar
.. e 4
No.SO-I(IND)9-5/2014 /-}’}g})ated 1" June, 2015
Copy is forwarded to:- T

1. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
District Accounts Office, Peshawar/ Malakand.
The Director Examination, Khyber Pakhtunkhwa Public Service Commission. 2
Fort Road Peshawar Cantt 2/r to his letter No. 002600 dated 03/02/2015
4. The SO (Secret) SO (Admn)/ S.0O.(Budget)/ E.O.Programmer/ Librarian, E&AD,
5. The Director Industries & Commerce Peshawar,
6. The PS to Chief Sceretary, Khyber Pakhtunkhwa.
'7. The PS to Scerctary Establishment Department,
8. The PS to Secretary Finance Department.
9. The Manager, Go¥t. Printing Press Peshawar.
10. All candidates concerned,
11. The PS to Secretayy Industries Commerce and Technical, Education De }menl
Peshawar, ' j .
12. Office order file. ©

SECTION OFFICER (ADMN)




GOVERNMENT OF KHYBER PAKHTUNKHWA

INDUSTRIES, COMMERCE &TEHNICAL  y !/
i EDUCATION DEPARTMENT.
19" April, 2022
|
| '\{QT‘ FICATION
N ESA(IND 2-!4!1\0121 : On the  recommendations of  the I'm'.-inciai

Selection Board (PSBY meeting held on 6" April, 2021, the Competent .’;\U(hﬂl’ii}‘ is
pleased w promote  1he Sollowing Assistant Director (BPS-17) 1o the post of Deputy
Director Industries, Commerce & Trade (BP'S-18) in the Directorate General, Industries
& Commeree, Pestiawar on regutar basis witl immediate efTect.,

]
! S.No | Name of Officer | Presenl posting ‘
; } Syed Sajjad Afi Shah " Deputy I)ircciur industries, Commuerce &
Trade (BPS-18), Hozara Region
2 Mr. Shahab Nawaz Deputy Director Industncs. Commerce &
Trade (BPS-18) llead  Quarter  Office
Pestiwar
3 [ Syed Mohsin Ahmad Deputy Dircclor Industrics. Commerce &
Trade (BPS-1¥) Kohat Repion
4 Sved Budshah Depity Diecetor Industrics. Commerce &
' UTrade (BPS-1R) Pestunsar Region
§ Mr. Asif Raza Deputy Director Indusiries, Commerce &
Trade (BPS-18) Malakand Region
R
2. The otficer will remain on probatian for a period of one vear extendable for

further peniod of one vear in terms of Secnion-fi(2) of Khybcrﬁ,i Pakhumkhwa, Civil
Servants Act, 1973 read with Rule-15(1) of Kbyber Pakhlunkfiwa. Civil Servants
(Appointment, Promotion and Transfer) Rules, 1989. !

SECRETARY

Government of Khyber Pakhtunkhwa,
ICATE Department

Copy forwarded for information/ necessary action to the:-

Accountant General, Khvber Pakliwunklwwa, Peshawar,
Director Generud, Industries & Cammerce, Khyber Pakhtunkhwa, Peshawar.
PSO 1o Chiel’ Minister, Khyber Pakhunkhwa, Peshawar.
PSO to Chief Secretary, Khyber Pukhiunkhwa, Peshawar,
I'S to Seerctary Establishment Department, Peshawar.
PS 10 Secretary Industrivs, Commerce & Technical Education Department,
Officer concemued, - ‘
Personal File/ Masteq File, /,é"" 2"‘;1,
' 19-04+ derx
{Muhammad Snqib)

Section Officer (Admn)

Fo,\l;‘.u'i.!.'.‘...nl,.\....
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APPENDIX

Mintimum qualificabon

Minimum qualification

Age Limit for

Method of recruitmen:

Si- “Nomenclanure of Post prescribed-for sppointment | przsenibed for 2ppointment inigal
iNo. by inigal recruitment.—* by prometios recruitrient
) 2 3 ' 4 5 6
1. Direcior of indusiries, .. . . i} By selection on men! with due regerd 10 senioniy from
Comin.e &  Mincial amongst the holders of the posts of Deputy Director
Development. (Industries)/Depury Dirccior (Technical) having the prescribed
length of service, Gr
- (11} By ransfer.
2. - Adminisirmtive  Officer/ .. By promaotien on the basis of seniority-cum-fitness from amongst
Budget & Atcounts Officer. the holders of the post of Superinicndents in the Direciorate.
3. Superiniendem. .. By promotion on the basis of seniority-cum-finess from amongst
the holders of 1he posts of Assisianis & Scnior Scale
Stenographers in the Divectorate with at Jeast five years service as
i N such. - . -
4. Assistam .- ~ Bachelor's Degree from a 2025 a) Sixty per cent by promoton on ihe basis of seniorjty-cum-
' ' . . recognised University. YCars fitness from amongst the holders of the posts of Senior Clerks
L ' . in the Directordie with at Jeast Thrce years service as such, &
**b) Forty per cent by initia) Tecruiimeni proviged that 1en per cent
. vacancies out of this quota shall be reserved for ex- defence
personael and one per cent for disabled pessons.
. Senior Scalg’Stencgrapher (i) Matriculation or equiva- 18125 3) Lighty per cent by promotion on the basis of series *v-cum-
C ' YEAS fitness from amengst the holders of the posis of Stenotypists

lent qualification from a

recogniscd Board, and

in the Directorate with at Jeast three years service as such, &

o

" The whrd"or by trnslee” delessd vide Notifiziion Mo, SOR) (SEGAD) 4- 4776, dated. 2131025
*¢ fubstinited vide Netificaién.No. 5ORE(S&GAD) 4-5/76 Dated 2nd Movember, 1985,
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'BETTER COPY OF THE PAGE N@

APPENDIX

: No.

"Sr. | Nomenclature of | - Minimum qualification Minimum qualification Age limit . Method of recruitment -
_Post . prescribed for appointment prescribed for for initial : :
. o by m_itia] I'CQUil'C.meﬂt ) appoin[ment by promotjon recruitment
1 2 -3 4 5 6
1 Director =~ of [ ‘ (i) By sclection on merit with due regard to seniority from R
Industries Comm. amongst the holders of the posts of Deputy Director |
& . Mineral (Industries)/Deputy .Director (Techmcal) havmg the ¥
1 Development prescribed length of service, Or .
. L (i) By transfer. :
2 - | Administrative By promotion on the basis of semonty-cum-f tness from .
.| - | Officer/ Budget & |- amongst the holders of the posl of Supermtendents iri the [
. Accounts Officer -| Directorate.
3 { Superintendent By promotion on the basis of seniority- cum-f tness from |
’ : ‘ amongst the holders of the posts of Assistants & Senior Scale" :
' Stenographers in the Direclorate with at least five ycars o
' e . service as such. . |
4 Assistant - Bachelor’s .Degree from a 21t025 a) Sixty per cent by promotion on the basis of semonty-cum-
: ) _recognized University Years fitness from amongst the holders of the posts efSenior Clerks
S in the Directorate with at least Three years servicc as’ such, &
. **b) Forty per cent by initial recruitment provided that ten
: ‘per cent vacancies out of this quota shall be reserved for ex-
o defence personnel and one per cent for disabled persons. '
5 Senior. - - Scale | (i) Matriculation - or 18 to 25| a) Eighty per cent by promotion on the basis of seniority-
" - | Stenographer - equivalent qualification | years cum-fitness from amongst the holders of the posts of |.
p o from a recognized Board, Stenotypists in the Directorate with at least three years
and service as such. & o
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L -BETTER COPY OF THE PAGE'NO.?A ) S T
. - : GOVERNMENT OF KHYBER PAKHTUNKHWA - . Lo
I'NDUSTRIES COMMERCE AND TECHN]CAL EDUCAT]ON | L

NOTIF ICATION

Peshawar daledthe 8"‘June2012 ' ' : . ‘ T S R

_ :No SOI(IND)Z l/9]Nol-IV ‘In pursuance of the prowsnons conta:ned m sub rule (2) of the rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appomtrnem
"Promouon and Transfer) Rules, 11989, andin supersessxon of all | prevnous ‘Rules and Nouf cation,-issued in this behalf, the.Industries, Commerce and Technical -

Educat:on Department by consultanon wnh thc Estabhshment Department and the Finance Department hereby lays down, the method of recruitment qualifi cation and -

- other. condmons specxﬁed in Column’ 3 to:Sof the: Appendlx whnch shall be appllcable to- 1he posts borne in Lhe Dlrcclorate of Industries and Commerce Khyber
-'Pakhtunkhwa speclﬁed in Column No 3 of the Appendlx AR : . .

27 lAddmonal D' t ctor B S R .- | By promotion on-the basis of seniority-cum-fitness from |-

L e - APPENDIX -
"/ DIRECTORATE OF INDUSTRY AND COMMERCE KHYBER PAKHTUNKHWA

No. Nomenclature of posts Quaht' cation for appointment by initial requirement | Age Limit | Method of recruitment
1 :'i:-‘;'_-‘_ﬁDlrector'(BPS ]9) S AR R | By transfer from amongst officers .of the District

- Management Group/provincial” Civil Servlces (E.\cecutwc i
Group) = /Provincial - Civil . Service = (Secrelanai
Group/provincial Managcment Service.

amongst Deputy Directors and Chief Inspectors of Bachelor
with at Jeast seven years service in BS-18 or above years |
service in BS-17 and above.

By promotion on the basis of seniority-cum-fitness. from
amongst the Assistant Director wnh five years service as
such
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BETTER COPY OF THE PAGE NO. q

4 | Chief Inspector of (i) M.S in Mechanical Engineering (with at feast 2% division) { 30 to 40 (i) By promotion from amongst the Inspector of Bailers with at least five
Boilers (BPS-18) from a recognized University with three years experiences in years years service as such. ' " |
: . the relevant field. . T (i) if as suitable person is available for promotion than by initial
(ii) B.Sc in Mechanical Engineering (at least 2™ Division) recruitment ) . ‘
from a recognized University with three years experiences in .
the relevant field.
(i1} 1% class certificate of competency from the Board of
~_1-Examining Engineering under the Boiler Act ' .
1’5 | Inspector of "Boilers | At least 2" Division B.Sc Mechanical Engineering or B.Tech | 21 to 32 By initial recruitment
{BSP-17) (Honour). Mechanical Engineering from a recognized | years :
University. - - g . . - - . . )
6 | Assistam Director At least 2™ Division Master’s Degree in Chemistry, Physics, | 21 to 32 () Sixty percent (60%) by promotion on the basis of seniority-cum-fitness,
(BPS-17) Business Adipin?s;ration, Public Administration, Economics, | years from amongst the Industrial Development Officers, with five years service
"Political . Science, Statistics, Commerce, Mathematic, . assuchand s
Computer  Science, ‘Mechanical, Textile,” Electrical, -| (b)-Forty percent (40%) by initial recruitment.
Agriculture  Engineering or L.L.B from a recognized . . .
University. .~ Lo : o .
.7 | Administrative Officer PR — By promotion from amongst the Superintendents with a1 least five years
(BPS-17) - service as such. -
8 Accounts Officer (BPS- Master’s Degree with at.least 2™ Division in M.Com, MBA, .[ 211032 By initial recruitment
17) ‘CA or B.Com (Hons) from a recognized University. - ) years’ '
9 | Industrial Development | Master's Degree with at least 2 Division in Business | 21 t0 32, (2) Fifty percent (50%) by promotion on the basis of seniority-cum-fitness,
Officer (BPS-16) Administration, Public Administration, Commerce, Political | years from amongst the Assistant with five years service as such and
" [Science, Mathematics , Economics, Statistics, Chemistry, [ . (b) Fifty percent (50%) by initial recruitment.
‘ ~__| Physics or L.L.B from a recognized University. ) ‘
10 i Superintendent (BPS- B ‘ N - () Seventy Five percent (75%) by promotion on the basis of seniority-cum-
16) fitness, from amongst the Assistant with five years service as such and
(b) Twenty Five percent (25%) by promotion on the basis of seniority-cum-
fitness, from amongst the Senior Scale Stenographers with five ycars
. service as such and
11 | Senior Scale - By promotion on the basis of seniority-cum-fitness, from amongst the
Stenographer (BPS-15) Junior Scale Stenographers and Computer Operators subject to c learance
. - | of Departmental iest of Shorthand with a
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BETTER COPY OF THE PAGB No.JD

Speed of fifty words per minutes in English wnh three years service as such.

12

Assistant (BPS-14)

Bachelor's Degree from a recogmzed University with at least 2"‘l
Division

(a) Sixty Five percent (65%) by promotion on the basis of seniority-cum-
ﬁmess from amongst the Senior Clerks with three years service as suck
and

(b) Thirty Five percent (35%) by initial recruulment

Compu-er Operaict
(BPS-12)

Bacheior’s Depree with at least 2°¢ Division from 2 ieccgnized

University with onc year Dlploma in Information Technology or |

its equivalent qualification from Board of Technical Education.’

By Initial recruitment

14

Junior Scale
Stenographer (BPS-
12)

(a) F.C.S (Faculty of Computer Science) with at least 2nd
Division from a recogmzed Board and
(b) a speed of fifty. words per minute in shorthand in Enghsh and

thirty five words per minute in typing

By Initial recruitment

Assistant Industrial
Development
Officer (BPS-11)

Bachelor’s Degree (at least 2°¢-Division) from a rccogmzed :

University" in Physics, .Chemistry, Commerce, Economics,
Mathematics or Statistics as one of the subject.

By Initial recruitment

16

Senior Clerk (BPS-
09)

By promotion on the basis of seniority-cum-fitness, from amongst the
Junior Clerks with three years service as such.

17

Junior Clerk (BPS-
07)

(a) Secondary School Certlf’ cate wnh at least 2" Division from
a recognized Board.

(b) a speed of thirty words per minute’ n Iypmg and

(c) Compuler lllerature

(a) Thirty percent (30%) by promotion on the basis of seniority-cum-fitness
from amongst the Dafiaries, who have passed Secondary Scheol Centificate
Examination with two years service as such or

(b) If no suitable Dafari is available then by promotion from amongst the
Naib Qasid , Chowkidars, Mali, Bhishti, Dak Runner and. Sweeper cic who
have passed Secondary School Centificate Exemption with two years
service as such

(c) Seventy percent (70%) by initial recruitment

i8

Driver (BPS-04)

Having a valid Dnvelmg Llcense of Heavy Transport' Vehicle/
Light Transport Vehicle with al Icasl five years experience of
practical dnvmg

By initial recruitment

19

Dafiani (BPS-02)

By promotion on the basis of seniority-cum-fitness from amongst the Naib
Qasids, Chowkidars, Mali, Bhishti, Dak Runner and Sweepers who have
passed at least Middle with )
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. BETTER COPY OF THE PAGE NO. II

.| Two years service as such

20

Naib Qasid /Dak Literate , "} By initial recruitment
Runner (BPS-01) "

{21

Chowkidar (BPS- — | 18 to 35 years | By initial recruitment
01) R S

22

Bhishti (BPS-01) | ——— : : 18 10 35 years | By initial recruitment

Py
£

Mait (BPS-0)) e 18 to 35 years | By initial recruitment

24

Sweeper (BPS-01) | --—- - .| 18 to 35 years | By initial recruitment

Secretary to Government of Khyber Pakhiunkhwa
Industries, Commerce, Technical Education Department

Endst No. SOI)IND)2-1/91/Vol-1V/7186-7273 » o ' ) ) ' Datéd Pesila\\;ar the 8" June 2012

Vo N A LN~

10.

Copy forwarded to: . A T ,

All Administrative Secretaries, Govt, of Khyber Pakhtunkhwa.
Secretary to Governor, Khyber Pakhtunkhwa, Peshawar.
Secretary 10 Chief Minster, Khyber Pakhtunkhwa, Peshawar.

All head of Antached Department.

All DCOs in Khyber Pakhtunkhwa.

Ail Distt. & Session Judpes, Khyber Pakhtunkhwa.

Regisirar Peshawar High Court, Peshawar

Secretary, Board of Revenue, Khyber Pakhlunkhwa, Peshawar
Repistrar, Service Tribunal Khyber Pakhtunkhwa, Peshawar.

P.S to Minister for Industries & Commerce Khyber Pakhtunkhwa.
The Section Officer (Regulation-1) Govt. of Khyber Pakhtunkhia, Establishment Depanmenl.

. The Director, Industries & Commerce, Khyber Pakhiunkhwa, Peshawar.

The Manager, Printing & Stationary Department, Peshawar with request to provnde then prmled capies of lhe Gazetie for Law Department

. Secretary to Government of Khyber Pakhtunkhwa
- Industries, Commerce, Technical Education Depasiment
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2 ; - 1241000 ad Office, Peshan 2 s
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o BETTER COPY OF THEPAGE No.Ll o :
ST OF DEPUTY DIRECTOR AND CHIEF INSPECTOR DF BOILER (BPS-18) AS STOOD ON 31.12.2022

_seniority Jist, they can submit representation within 15-days of the receipt of this communicalion ot

TENTATIVE SENIORITY LI
. ' TOTAL SANCTIONED PERMANENT POSTS OF DEPUTY DIRECTORS=08 POSTS -
S.No. | Name of the Officer | Date of birth | Date "of | Date of i* entry | Date of regular ‘appointment/ Present posting / District . Remarks
' " | with domicile Retirement | into Govt. Service | promotion to the present post ) C - A o
e 2 3 . 4 5 . -6 CL ] 7 - , 3
! Muhammad Hanif Khan 07.01.1966 06.01.2026 | 11.06.1991 - 115.092014 ~ < - < Head OfTice, Peshawar. - By promotion
{M.Sc {Economics) Lakki Marwat CT . .
2 Mr. Feroz Shah 02.01.1969 01.01.2029 | 02.12.1993 26.01.2021 - - Head Office, Peshawar -do-
B.A & Boiler Engineer N. Waziristan ) : , .
13 Mr. Mujahid Khan 71 02.01.1968 01.01.2028 | 06.02.1995 31.01.2022 - . - Head Office, Peshawar - | -do-
M.Sc . Mohmand ) _
4 Syed Sajjad Ali Shah 25.04.1963 24.04.2023 | 24.07.1996 19.04.2022 . ' Office of DD 1C& T Hazara Region -do-
. M.Phil (Economics) .- | Nowshera . - . . )
15 Mr. Shahab Nawaz 15.05.1985 14.05.2045 | 20.05.2013 . °] 19.04.2022 ‘e Head OfTice, Peshawar : -do-
M.Sc {Economics) Malakand - ) . )
6 ‘Syed  Mohsin  Ahmad | 20.1 1.1988 29.11.2048 | 24.03.2008 -] 19.04.2022 ’ Office of DD 1C&T Khyber Region | ~do-
Bukhari, MSBA + LLB + | Peshawar - ’ . :
ACCA + M.Sc ' S ; ' o
’ {Economics) . . ,
7 Syed Badshah 11.11.1984 10.11.2044 07.10.2011 ) 19.04.2022 . ‘ Office of DD IC&T Peshawar Region | -do-
M.A (Polit Science, Eng & | Kurmam ’ S o - -
IR) : . : ‘ . .
18 . | Mr. Asil Raza : 05.03.1985 04.03.2045 03.06.2015 19.04.2022 ' Office of DD 1IC&T Malakand Region -do-
M.Sc (Economics) + LLB_| Dir Lower .
- ' Director General 1&C
Khyber Pakhtunkhwa

Dated: 10/03/2023

Endst No. 3039-46/1/42-DI-Admn

fonvarded to all concerned ofTicers for information. They are requested to confirm their placcmcni in the list and if there is any.objeclion on their placement il:l the ~

henwise it will b¢ presented that their placement is correct and seniarity will be finally notified. -

~ o ) ' : " - Administration Officer
_ e ) . Directorate General Industries and Commerce,

Khyber'Pakhtunkhwa, Peshawar

. Copy of the above is
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|5
To )
The Director General Industries and Commerce
Khyber Pakhtunkhwa, Peshawar. '

Sub:REPRESENTATION ON__AMENDED SERVICE RULES 2012 OF
- DIRECTORATE _GENERAL OrF INDUQTRIES AND COMMERCE, KIIYBER
PM\HTUNIGTWA PESIIAWAR

Respected Sir

With due respect it is stated that representation on amended Service Rules 2012 of
Directorate General of Industries and Commerce Khyber Pakhtunkhwa may Kindly be
forwarded through proper channel to the Secretary Industries, Commeice and Technical
Education Government of [Khyber Pakhtunkhwa for kind consideration picase.

’ 61’7" /ﬁ\/';r'b\’/

Syed Mohsin Alunad Bukhari
Deputy Director, Kohat Region
Directorate General, | & C, KP

-




SUB:

L1y-

The Secretary Industries, Commerce & Technical Education Department
Govemment of Khyber Pakhlunkhwa, Peshawar

(T}\rough Proper Channel) )
Director General, Industries & Commerce, Khyber Pakhtunkhwa, Peshawar

REPRESENTATION ON AMENDED SERVICE RULES 2012 OF DIRECTORATE

GENERAL OF INDUSTRIES AND COMMERCE. KHYBER PAKHTUNKHWA
PESHAWAR ’

Respected Sir.

With due respected it Is stated the Service Rules {ramed under Civil Servant Act
1973 provide a mechanism for recruitment, promotion and retention of suitable office in a
particular Government department.

Brief Background of Service Rules and Amendments:

2. The Service Rules of Directorate {defuncl Direclorate of Industries ¢& Mineral were

framed in 980) where-in the promotion line to Director Industries was by promotion from
thput_v Director Industries (Industries Cadre) & Deputy Director Technical while Chief
inspector of Boiler (Boiler Cadre) was ex-cadre technical post with its own line of
promolion {rom Inspector of Boiler. In these service rules officers of Induslries Cadre were
provided career progression up-to the highest post of Director Industries which was the-then
head of Direclorale of Industries & Commerce, Khvber Pakhtunkhwa. (Copy of Service
Rules 1980 of defunct Directorate of Industries & Mineral Development attached as
Annex-A.

-

3. The Service Rules of Dlireclora(e were re-framed in 2012 where-in Chiel Inspecior of
Boilers was given cross-cadre line of promotion to the post of Additional Director CPC
which belonged (o lndusiricslcadre leading to anomalies causing decade of litigation and
stafemate which severely affected the carrier progression of officers of Industries cadre.
(Copy of Service Rules 2012 af Directorate of Industries & Commerce are attached as
Annex-13)

4] The Government of Khyber Pakhtunkhwa under Commerce & Trade Sirategy

through which Direclorate was upgraded 1o the Directorale General of Industries &
C(i)mmerce and varies new posts were created for its implementation including posts of
Dilreclor General, Direclor Administration, Director Commerce whilé post of Additional
Director was lo be re-designated as Director CPC. (Copy of Organogrum of Directorate

' Genéral under Kiyber Pakhtinklvva Conunerce & Trade Strategy as aftuched as Annex-

C
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5. “The Service Rules 2012 were then amended where-in Director General and Director
Adihinistration were reserved for PAS/PCS while Director Compierce- and Director
Inddstries were given line of promotion from amongst the Depuly Dlrector/Deputv Director

Commel ce & Trade. (Copy of Amended Service Rules of Directorate General of Industries
& (.()mm.crce are attached us Annex-D).

A The Directorale General of Industries & Commerce proposed amendrient in Service
Rules of Direclorate where-ifi cross-cadre promotion to the post of Additional Director
(1nduslrles Cadre) from Chiel Inspector of Boiler (Boiler Cadre) was to be abolished and it
W a.le to be reserved onty for promotion of Depuly Director/Deputy Director Commerce &

Trade of Industries Cadre, (Copy of Proposed Amendments in Service Rules of Directoraie
General is artached us Annex-LE).

d, The proposed Service Rules were sent o Establishment Departmen: for its placement
before Standing Service Rules Committee (SSRC) however the SSRC during ils meeling
disregarded the proposed amendment in Service Rules and provided cross cadre line of
promotion (o Chief Inspector of Boiler (Boiler technical ex-cadre) lo all the three sanclion
posts of Industries Cadre i.e. Director Commerce. Director Industries, Additional Direclor
CPC which is in contravention of Civil Servant Act 1973 and rules framed thereunder.
{ (.;npy of Notified amendment in Service Rules 2012 is attached as Annex-F).

5. The exciting notified Service Rules of Directorate General Industries & Commerce
had many. anomalies due to which officers ol Directorate General are facing great hardship
in promotions and career progressions. These anomalies are as under:

i. Merger of twa separate Cadres:

it 1s pertinent to mention that the posts of Director/Director Commerce &
Trade/Additional Director (BS-19) and Deputy Director/Deputy Director Commerce
" & Trade. (BS-18) belong to Industries Cadre having specific job function, nature and
qualification while the post of Chief Inspector Boiler (BPS-18) and Inspector Boiler
(BPS-17) belongs 1o the technical Boiler ex-cadre of Direclorate General with ils
specific job funclion. nature and qualification. These Lwo separale lechnical cadres
are merged at the level of Direclor/Director Commerce/ Additional Director in

contravention of Civil Servant Act, Rules and Regulations.

ii. Promation on Non-transferable posis:

The officer belonging to Industries cadre cannot be posted on the Boiler Cadre posts
and vise-versa due 1<f1heir distinct job function, nature, qualilication and experience
requirement of each cadre Howvever the existing service rules provides for promotion
and posting of Chief Inspector of Boiler a BPS-18 officer of Boiler cadre can be

. posted as head of Industries/Commerce or Consumer wing as Direclor
Industries/Director Commerce & Trade/Additional Director Consumer without any

: relevanl qualification, experience and expertise which will severely effect the
performance of Director General and morale of officers of Industries cadre.
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iii.Cross-cadre Promotion.

The existing service-rules provide cross cadre line of promotinon (o Industries
cadre posts of Director/Director Commerce/Additional Director from téchnical ex-
Cadre Boiler cadre post of Chief Inspector of Botler (BS-18) in contravention of
Civil Servant Act. Rules and Regulations. There is separaté line of promotion of
Industrial cadre till (he post of Deputy Director/Deputy Director Commerce|& Trade
(BPS-18) which are filled by promotion from Assistant Director/Assistant Director

Statistics while the post of Chief Inspector of Boiler (BPS-18) is filled through
promotion from Inspector of Boiler (BS-17).

iv. Joint Sceniority of Industries & Boiler Cadre:

The existing service rules provides for joint seniority of two difTerent
technical cadres i.e.. Industries Cadre & Boiler Cadre which is in contravention of
Civil Servant Act 1973, Rules and Regulations framed thereunder.

v. Non-existence of Nomenclature of Posts:
The nomenclalure is not mentioned with the post of Direclor, Additional

Direclor. Deputy Director and Assistant Direclor which creates ambiguity in the
Service Rules.

vi. Re-designation of post of Additional Director:

The post of Additional Director has not been re-designated as Direclor
Consumer Protection as per the organogram dulv approved by the Government as per
Khyber Pakhtunkhwa Commerce & Trade Sirategy.,

vii, Non-specification of Training program.

The existing service rules provides for completion of training program to be
considered for promotion (o the posts of Director industries/Director
Commerce/Additional Director. However, there is no mention of the Institute,
components. nature and modules of the subject tramning in the service rules.

viii.  Promotion (o Director General:
The existing service rules does not provide for promolion lo the Direclor
General Industries &  Commerce  from  amongst the  Director
industries/Commerce/Additionat  Direclor which restricl career progression of
Industries Cadre technical officers with relevant qualilication and experience.

1

6. IUis therefore reques4ed that earlier proposal for amendment in service rules sent by
Directorate General the service rules may kindly be amended/revised by forwarding the
s1me to Establishment department, Government of Khy ber Pal\htunkh\n for its onward

, pl)lﬁcumenl/remons;der"mon by SSRC in the light of following proposals:
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a.
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-

The line of promotion of officers of Industnes cadre may be sep’ualed from other
cadres of Direclorate General ie. Boiler (technical) ex-cadre and General
{Ministerial) cadre. :

The . cross-cadre line of promotion to the posts of Director lm_ustries/DlrecLor

Commerce/Addilional Direclor Consumer (BS-19) from the post of Chief lnspector
of Boiler may be abolished.

The joint senioritv of Deputy Director/Deputy Director Commerce & Trade {(BS-18)
Industries cadre with the Chiel [nspector of Boilers (BS=18) Boiler ex-cadre shall be
abolished.

The nomenclature may be inseried along the post of Director/Additional Director,
Deputy Director and Assistant Direclor.

The post of Additional Director shall be re-designated to Director Consumer
Protection in line with approved organogram.

The training program lor promotion to the post of Director Industries/Commerce and
Additiona! Director shall be further described by mentioning the institute, nature and
modules of program.

The officers of Industries cadre may be provided career progression and an equal
opportunity for promotion to the post of Director General of !ndusmes & Commerce,

Khyber Pakhtunkhwa.
? ] »{‘)
o

Syed Molisin Alimad Bukhari
Deputy Director. Kohat Region
Dicectorate General, | & C, KP

Copy in-advance to PS to Secrefary Industries, Commerce & Technical Education,
Government of IKhyber Pakhtunkhwa, Peshawar for information. please.

%‘V“"E\/W’/

Syed Mohsin Ahmad Bukhari,
Deputy Director, Kohal Region
Dircclorate General, 1 & C, KP
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NO IJ FICATION

Pes}mw 1 datad thie 3 svembar, 208 241 .

Mg, sn T & A(l!Nm? 212021/ 499»70- In pursuance of the provision
- conlalned in the ‘sub-rulé (2) of rule 3 of the Khyber Pakhitinidiwa Civil Seryane:
(Appomtmcnt Promotlon atid Transter) Rules 1989, the. Tidustries, Commerce and
‘Technioal Edueation Departmont in -condultation with,tho eqablishmenb Dt.pumncm
and the Finance Departiment, heraby divects that in this Dcpsmmcnt‘a Notifisatlon N,
SO(IMDY2:1/91/Vol-TY, dulul. 3 e 2012, f.he: 1ollowmg further amendments shasd

. be made namely:’

ANBNDMENTS

TIn the Appensix,- - '

1

(n)  the cxisting Serial No, 1, shall be re-numbered as Scrml Mo, 12 and
before serinl No. 1C a5 50 re-numbered, the (o llowing fiew culricy z;l'ml’z‘
be fnserted in the respective Columns, namely:

-

e 2 3 G

“1. | Dircctor General | . - == | By wansfer from amongst the
- (BF5-20), | officer: of RAS /P‘VIS

£

1A, Direatac te— - 1 By trungfer l'rom mnonst e
Administration ofnm. ra of PAS/PIMG,

|- ®Ps-19),

1B, Dircotor ’ - ==~ 1 (d) By promotion; on the bash
Commerca nnd | of  senlority-cum-fitass:,
Trade (BPS-19). tfrom amongst the helders
of the posts of Daputy
Diyeator Tndusiien,
Corarsieres and Trade andl
Dgpuly Direotor with it
least " neven  (07)  weaws
sevier  in PEE-18 e |
twelve  vears  aaving  in
/! FPS-17 snd above, '

’

Pledes Yor ihe purposs ol
promotion, the  Deputr
Direotors mdu"(nc'..
B Corminesce and-: Trade and
"'Dg.puty Direciors .+ shail
complete  theee  months
muindatory  tralming  n
Teaangemont  und  other
velevnnt modnles 1o b
deicimined by e Dircetor
Cleneral  Industries sl
Cornmaree,"™
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against Serind Na, 1C, 85 -so«'rcl-mimhm:cd‘nho\ge.',;h".~'Golumn Na. 5; for
the existing cnivlsy, the following shall bo substituted namely:

TS + D 4 . . . B i
i .ot L . IPR IS T S S LT L .

o N . .‘-." N 5:'.| 1 .
“By promotion, on the bosis of enlority-cum-fitnesy, from emongst fhe
holders of the'pasts of DNepuly Director Industries, Gomumgrco andhTrade aad
Deputy Difector with:ot. l_i:us,f_.‘sevan,(Q'I‘),‘}'l,b_arswérylcc “nBRS.1E 8s such or
13 year. service: 1. ¥PS-17 and above. Lo .. .

Note: For--the -purpose of promotion,, the Deputy, Dircotors: Tndustrics,,
. Commerce and Trads and Deputy Dirtctors shall completd. theee
months mndaiory tealning in menggement and -othor relevant
modulss to be dciermined by ‘ihé Direotor Geoeral, Industrics und |
Commetrce.”} )

=

“(c¢)  aganinst Scrint Mo, 3, in Column No. §,. for the existing entvies, the
!

', following shali be substituted, namely:

“By promation, on tho basls of seniority-cum-fitnass, from amongst the
holdevs -of tho posts- of Assistant Director and? Asslstant Direclor..
Statistics with at Tengt five (05) years service in BPS-17 as-cuch’™;

(dy  nfter Scrlal'No. 3, bs 50 'nme.qdcd; tha! following new entries. shall be

inseried in'the respuctive Colurans, numely:

1 7 3 A 5|
- 1 -
“IA. | Depury Diveslor | -0 - TZ | By promotion, on therbasis of
= Industries, : scnipri!.y-mtm:ﬁtmss, from.
Conunecsaand | - : amongst the holdsrs of the
/ Trade (BS-18). |, posts of Assistant Dirgetor
aarl Asststant Dirgotor

Statisifcs. with nt least!five

a H . . { !
E - ' .| (08) year service in BPS-t7
_ML;E : pg-such. and '
ST IS n
TEFGF

R YA R ’ ‘
> (ﬁ“f MMd? Sertal Wo! 6, the following new entries shall be loseried in U

‘§§' ;’m{ﬁpcctl‘vc Columns, namely:
SIS N
o’ '<,5 -§' S .
o S | 7 B 4 5 -
& q“(j"ﬁ. Ascistnat Mtl\stcr‘s Dagree wilh aj least | 21-3% By initis
= Directar |2 Division Jn_ DBusiness | Vears. | reciudiment”™.
Statislins ,:‘\d:rinpmmhoré Beonomirs, |-
- |.5tatizlics ominerce  OF
(BS-17). 5t IF\. . mey J
Mathznntios, from o
recopized Universily. ) _—

: SECRETARY TG '
GOVERMMENT OF THE KHYBER PAIHTUNIKIIWA,
IPUSTRILE, COMMERCE AND YECHNICAT,
" COUCATION DEPARTMENT
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Endst: ]\To, & Date Bven
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2.

3.
/ 4.
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6.

1.
8.
9.

forwarded for micm*auou to thei-

Cop
Ar; t administrative Scoretaries to Govt. of Khybed Pn]dll.unlchw.q

Accountant General, I<hyberPald;lunldlwa, Peshawar., )

Diréstor, Industrics & Commerce, Chyber Palkhtunkhwa; Peshawar. ‘
Sccratary to Govt. of ¥ hyber Pakhtunichwa. Public Sex:vme Commlsvicn,
Peshuwar.

Manager, Govi.. Puntmg Press Khyber Palchtun]dwn for publlcatipn in

- Govt, Gaozette. He is requestéd to send 10 copies: ot the samo to this

Department.

PS to Specinl Assistant to Chicf Mlmstcr for Industrles & Cmmimerce
Khyber Pakhtunkhwa,

TS to Secrctary Establistunont, Khyber Ptllduunkhwa, Peshewar,

PS to Secretary Law, Parliamentary Affdlrs & Human' Rrghts'Depmtmcnt.
PS5 to Secretary IC & TV Department,

. : 107PS to Speoial Secretary 1C & TE Department. .
- .. 11.PA to Additional Seeref: nry (Admin), IC&TE Dcpartrhcnt
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DIRNCTORATE GENERAL, |
FNDUSTRIZS AMD COMMERCE - o
VB YRBER PAKNETUIDCEIW &, PESHATWAL. ,? -

s l 3 ;s

" Government Printing Plf?s,s'Bu.i‘.\ding Shami Road, Peshawar, .~ o .

a

. ,":;—: ) - ‘l . . .
ol e i nnoeBiadma e

| Datedt, J:Z /0613022 .
- . ' The Section Officer (Admn) 1 : ' , . L
A - /“Government of Khiyber Pakhiunldiwa - ' R AU
- Industries, Commerce and Technical.Zducation’ _ LT
' Department, Peshawar oo

NDMENTS IN THE SERVILCI 32022 220
DIRECTORATE CENERAL, INDUSTRIES AND COMMERCE GHYBER
TAICTCUNKIIWA, ‘ " :

Subjest WORKING PAPER FOR SSRC/AMENDMENTS YN THE SERVICE RULES OF.

—

L
.

i am direcicd to refer to yonv latler Yi& A (IND)9-5/2022/3410 dated 24:0512022 wivthe
r;;-.sﬁi)_':-f-ui. aived ahovie, ' ' ' . N

e

Foolnsed please find herewith a dvaft Working Pape:.r:along viith enclosures.and prig oFen

drafe anenclent B the existing Service Rules 2012 ot requisite profroma. . ; .
, : : quis ‘

* B H
proposed amendment. incihe

It is requested that aforesald Woiking Papér along with draft
exisiing Hervice Rules 2012, may kindly be pluced hefore the Standing Service Rules Copunitien

(Sp(') al ihe earliesi:,tci‘ remove the anomaly so that final §eniority_list of ])Cputj?DitBCtO'iT and gty
I)‘z,s:’}-zt'.'r.m: industries, Commerce and Trade could be approved by the Competent Authority .as thes menioy
™ r)!z;: Deputy Director Industries (BPS-18) is due for rctiiemenj: on supcrannuati‘on'with effect 4o AT
Codidyme 2027 ‘ . '

A o M
mm‘s\}“&\?

Trirectora Lo
e Falthirhio
Todgin o, . JU106-DI-Adim
i .
Lt Copy of the abave is forwarded:-
O ! ;\r . 1 PAn Divecioy Tndostries and Commerce Khyber Dekistnnkinvea far inform ghiom pisa
\ “' ; N . . . .’ . _" ) )
IR \" oo Wo, 6745 ~PT-Adman. -
‘ RS : e
I N a

Administrative Ofiicer

- Wirectorate Genersl Yndusiries and Clommei-e
Chyber Pakh tunichwa, Peshawar
L—
|
[ et et i




BETTER COPY OF THE PAGE No. 19
DIRECTORATE GENERAL, INDUSTRIES AND COMMERCE KHYBER
PAKHTUNKHWA, PESHAWAR |

-Government Printing Press Buﬂdmg Shami Road Peshawar
No. 5184/1/106-DI-Admn | o " Dated: 13/06/2022 '
To, | |

* .The Sectlon Ofﬁcer (Adrmn)

- Government of Khyber Pakhtunkh(wa ,
Industnes Commerce and Technical Educatlon

Departrnent Peshawar - ‘-" - L .' R

st

Subject: - ,'-'WORKING PAPER FOR SSRC/AMENDMENTS IN THE SERVICE -
" 'RULES _OF DIRECTORATE GENERAL .iNDUSTRIES'AND.

COMMERCE KHYBER RAKHTUNKHWA

I am, dn'ected to refer to your letter H&. A (IND)Q 3/2022/3410 dated -

25. 05 2022 on the subject cited above. -

.Enclosed please find herew1th a drift Workmg Paper along with enc]osures '

and processed clra.ft arnendment in the ex1stmg Service Rules 2012 on requlslte
profrorna :

It is requested that aforésaid Workmg Paper along with’ draft proposed - .

amendment in the existing Servicé Rules 2012, may kindly be placed before the

.Standing Service Rules Committee (38) at the earhest to remove the’ anorna.ly so

that final Semorlty list ‘of Deputy Director and Deputy Director Industries,
Commerce and Trade could be approved by the Cornpetent Authority as the
senior most Deputy Director. Industries (BPS-18) is- due for retirement on
. superannuation with effect from 4t October 2022.

Endst: A-A ;
. Administrative Officer
Directorate General Industries and Commerce
Khyber Pakhtunkhwa, Peshawar.
Endst: No. /1/106-DI-Admn Dated ___/06/202

Copy of the above is forwarded:'

1. PA to Director Director Industries and Commcrce Khyber Pakhtunkhwa
for information please.

2. File No. 6/45-DI-Adman.

Adniinisfrati\}e Ofﬁcer
Directorate General Industries and Commerce

Khyber Pakhtunkhwa, Peshawar.

. - — —— - —
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WORKING PAPER

Subjectz WORKING PAPER FOR SSRC/ AMENDMENT IN TEE SERVICE RULES OF

DIRCCTORATE GENERAL INDUSTRIES AMD COMMERCE KHYBER
PAKHTUNKHWA, -

The Industries, Commerce and Technical Education Departinent submitted a combined
Seniority List of Deputy Director (BPS-] #). Deputy Director Indusiries, Commerce and"l‘;rade -
(BP8-18) and Chief Inspector of Boiler (BPS-18) for approval of Competent Authority.

‘ The Establishment Dcpaﬂmént in Note Para-§ dated 28-03-2022, placed at Flajr-A,
pointed out anomalies in'rhe‘combine'd seniority list of Deputy Director Industries, C.'ommercra and
Trade (3P5-18) and Chief Inspector of Boilar (BPS-18) as per Scrvwc Rulzg .mtuled on 0%-06-
'(H 2 p]uccd at Fiag-B andthe amended Service Rules notified on 03-1 ]-«‘07.1 placed at ¥la:-C.

' ~ The-Estahlishment Department in its Note Fara-13 dated 19- 04. 'Li;??. nlaced at ¥lag-
“uivafed ludustries’ Department io prepare a Warking Paper for consideration of Standing’

Serviee Rules Committee (SSRC) so that the anomaly could be removed before senicrity lst coulad

be approved.

The Establishment Department in its subsequent Note Para-21(I11) dated 17-05.2:322
placed at Mag-I, directed to exclude the name of Chief Inspector of Boiler (BPS-18) from the. fine
'-of promotion to the post of Additional Direcior (BPS-19) of General Cadre in order to temans the
anomaly of combined seniority list of Deputy Director and Deputy Di:rector Industries, Conuierce
-and Trade (BPS-18) of General Cadre with Chief Inspector of Boiler (BPS-18) of Ex-ladve

I Technical. _

The draft amendments in the cxisring service rules of 2\3"i of Directorats ..wrn ral

'In.dalsrri.esqv_,d Coramerce Peshawar on the standard fmmqf. gwcn in the Kh*'onx Palchtonl:! ww:.
frat th shnan L.\J- e may e perused it Flag-#, ‘ ; »
In viaw of aoo"c ll s fhrum e reguested to exxamine and :-'..pp‘fn‘."'}:fl'lthlz’.'» oropased amendsy suts

i ihe servics m'ia:-; of Directorate Ganeral of I duan.e,s' & Conmerse Peshawar,




_ \’\ 1 e e eer i eeans et One (01} ; o R
el reree st e e ssten s basenr e nnab bt Three (03) .
~fj_,custnec Commerce and Trade BS-18 ... Five (05) -
3. Nomenclature of ihe Post Qualification Ape ' Tethod of Recruitment
{o . " . : ' . : :
| Existing Propos | Reas { Existin | Pro | Reason | Existin | Propos { Reason Existing roposed Reasons
ed ons g pos |s g ed s '
ed ' N

Aflcﬁﬁona_i - - - - - - - - By promotion on the basis | By promotios on tie (a ) The Chief Inspector of Boiler |

Dizecior . : of senionity - cum-fitness, | basis of seniority — BS-18 deleted from the line of

(BPS-19) from amongst Deputy curn-fitness, from promotion to the General

Directors and Chief amongst Deputy Cadre post of, Additional

! B Tnspector of Boilers with at | Directors and Disector BPS-19-

i ieast seven years service n | Deputy Dizecior 1 (o). The Inspector of Boiler B3-17
BS-18 or twelve years Industries, Commerce and Chief Inspector of Boiler
service in BS-17 and and Trade BS-18 *  BS-18 have-  separate
above. . with at least seven Techniczl Cadre for regulation | .

i : years service in BS- / implementation of Boiler

- 18 or twelve years Act 1923 (edopted as KP

.. | service in BS-17 and | . Boiler and Pressure Vess*‘l

I R above Act 2016).

X (c) The Inspecicr of Boiler BS-17
has no combined seniority with

i Assistant Dizector BS-17 of the

) General Cadre.

{d). There is no co-relation of job

fancfions  and  academic

= qualification of  Ex-Cadre
- sha ~| - -Fechnical-past-of Inspector of

- Doiler BS-17 and Chief

. . . . Inspector of Boiler BE-12 with

' : ' ihe Geperai Cadre Assistaznt

g,
- ) oo b 1 . B . L | I . Directors BS-17 and Depuiy




._ T " . - - R s e m ) . .

_ . - ‘Directors BS-i§ o
Cadre respectively ang
justification  of . cof

S . , S . Servant Act 1973/ Rulées framied:
- : | theretnder. . -
| o ‘ - (). The combined serjority List of
A : _ Ex-Cadre Chief Inspector of
’ . T * | . Boiler BS-18" with General |:3
: Cadre posts of Deputy Director |
BS-18 necessiizte  horizontal
s - iransfer to each other-posts, but
praciically impossible.  ©
{f) There is o such precedence of | -
. . ) ) . .| lne promotion of Chief
. o ‘ spector of Boiler BS-18 to the
General . Cadre  post . of
Additinaal Director BS-12 in
other provinces. .
) : . . - {(g). The newly created Geoeral
A _ B ‘ Cadre posis of Deputy Director |
: . : ’ A ' Ipdustes, Commerce and
i . Trade BS-18 on ihe basis of
) I . , equal opportunity of promotion |
and combined senjority with

S
" > m#.w& c. ) o Deputy Directors BS-18, added
) NN : : for promation to the post of
. T EE m% 5 ! Additional Director BS-19.
QS : 1 -
T \_c o o0 m
A el
\m sE¥E : 'y
3 ) b
& 8 .
Sy : . .
(4] I - - * —ff- .
.o i & . .
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~ase Judgement

‘Nemo for Respondent No.6 (in Appeal No. 139(K) of 1996)

-

- 'y
2000 P L C (C.S,) 1222, 4 _ 2_ 3 —

" {Federal Service Tribunal]

Before Roshan Ali Mangi, Muhammad Raza Khan and Noor' Muhammad Magsi, Members
BASHIRUDDIN AHMED MEMON

~

versus

THE SECRETARY, MINISTRY OF WORKS and 5 others

Appeals Nos. 139(K) and 546/8 of 1996, decided on 1st August, 1997

Per Roshan Ali Mangi, Noor Muhammad Magsi agreeing--[Majority view}---

Civil Servants (Seniority) Rules, 1993---

----R. 3---Civil Servants Act (LXXI of 1973), S. 8---Service Tribunals Act (LXX of -1973), S. 4---Merger
of two cadres at thc lcvel of Superintending Engineers comprising Civil Engineers and

. Electrical/Mechanical Engineers for promotion to post of Chiel Engincer-=-Seniority list of both cadres
~ prepared and circulatcd---Validily-«LAppelIants (Civil Engineers) agitated that merger of two cadres was

illegal on account of officers included therein belonged to two different cadres---Seniority' of officers of

~ two cadres was also against Civil Servants (Seniority) Rules, 1993 according to which seniority had to be
. reckoned from regular officiation in particular cadre or post---Seniority of officers of two cadres should
- have beencounted from the date when they were promoted in their own cadre---One cader, thus, could not
- be merged into another cadre, and thereby to count seniority from the date of promotion---Seniority of
. officers ofitwo cadres in combined seniority list was, thus, in violation of Civil Servants (Seniority) Rules,
. 1993---Just to accommodate Electrical Engineers against posts meant for Civil Engineers combined
- seniority list was prepared and Departmental Rules were framed, which action seemed to be mala
* fide-—-Departmental Rules whereby combined seniority list of two different cadres was prepared was
~ declared

.- Engineers;--Authority was directed to re-draw seniority list on the basis of separate cadres.

0.be, ultra vires ab initio, mala fide and to harm major group of officers ie. Civil

Per Muhzimmad Raza Khan, Member, Contra.---

Manzoor Ali Khan for Appellant (in Appeal No. 139(K) of 1996).

Sajjad Hafider. Bhatti, Section Officer, M/o Works, M.B. Khattak, Joint Amin. Officer, Pak PWD and

' Zakaullah; Jan, Section Officer, Establishment Division, Departmental Representative for Appellants (in
.. Appeal No. 139(K) of 1996). . : '

RespondeTt No.5 in person (in Appeal No. 139(K) of 1996).

F. E. Siddigi for Appellant (in. Appeal-No. S46/R of 1996).

~ Khalid Abbas Khan, Standing Counsel alongwith Sajjad Haider Bhatti, Section Officer, Ministry of
“Works, Amir Ahmed, Deputy Director, FPSC. Zakaullah Jan, Section Officer, Establishment Division and

M.B. Khattak, Joint Administrative Officer, Pak. PWD, Departmental Representatives for Respondent (in
Appeal No.546/R of 1996).

- Date of hearing: 29th April, 1997.

9/9/2023, 12:48 |

hltp://www.plsbcln.com/L.m@Onlinc_:/law/cascdescriptionAnsp'?cnscl..,

M
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Cuse J\ﬁiucmem hitp://www.plsbeta.com/LavOnline/law/casedescription.asp?case...

- JUDGMENT _ ...2 c{ -—

MUHAMMAD RAZA KHAN (MEMBER).---Both the abovementioned appeals are being disposed of -

by this single consolidated judgment as the facts in controversy are almost identical and similar points of
law are involved.

2. Both the appellants belonged to the Engineering Cadre, Pak. PWD, as Civil Engineers. They were
appointed on the basis of their degree of Civil Engineering against the post of Assistant Engineer (Civil).
Subsequently they were promoted as Executive Engineers and then as Superintending Engineers on the
Civil side. In Pak, PWD there is a parailel cadre of E/M Engineers and tiiey also join as Assistant
Engineers and gct promotion to the post of Superintending Engineer (Electrical/Mechanical). The private
respondenis belonged to the said cadre whereas the appellants belonged to the cadre of Civil Engineers.
i The post of Superintending Engineer, on the Civil as well as on the E/M side. is in BPS-19 and further
promotion is to the post of Chicf Engineer (BPS-20). It is stated in the pleadings of the appellants that the
work on the Civil side in the Department covers almost 85 % of the work load whereas the remaining
5% is handled by the E/M Engineers. Initially the service in the respondent-Department was controlled
by the Service Rules of 1951 which were later on amended in 1984 and 1990. The controversy between
i * the parties arose with the publication of a Provisional Seniority List on 14-1-1996, which was notified as
‘ Final Scniority List on 30-6-1996, whereby the appellants were shown at Scrial Nos. 10 and 11 thereof
and the private respondents were placed senior to them. After seeking deparimental remedy ineffectively

the present appeals have been filed mainly on the grounds that the private respondents could not be placed
senior to the appellants for the reasons:

(a) That both the Civil and E&M sides belonged to different cadres and they have to maintain their
seniority in their own cadre el'.nd they cannot be merged in one cadre.
(b) That the merger of two cadres was violative of the provisions relating to the seniority contained
in section 8 of the Civil Servants Act, 1973, as well as the Senjority Rules of 1993,

(c) That the rules provided for the method of promotion and the persons eligible for such
promotion but such rules cannot be interpreted to disturb the vested right of seniority of the

appellants and thereby they cannot be placed junior in, a Seniority list prepared for the purpose of
promotion.

(d) That the post of Chief Engineer was originally proposed to be reserved for the officers of the
Civil side which has been incorrectly ' notified as a promotion post for both the cadres.

(e) T;hat since most of the functions performed by the Chief Engineer i)crtaincd to the civil work,
theirelfore, the post may cither be reserved for the Civil Engineers or a quota may be fixed in
accordance with the strength of the Civil Engineers in the Department, or, in the alternative, a

roster is to be maintained for the said promotion caring for the interest of both the cadres on a just
and fair consideration.

3. Thus one of the appellants simply prayed for the modification of the final seniority list dated 3-6-1996

by directirllg the respondents to prepare a separate Seniority List for each cadre. Hoxlvever, in Appeal
_No.546(R? of 1996 it has been prayed that the Rules of 1984 may be modified, their effect may be
nullified, the private respondents, who were promoted over and above the sanctioned strength for E&M
may be reyerted and the appellant may be placed senior to most of them with consequential benefits.

4. As it will appear from the foregoing discussion that the controversy, as given in the said two appeals, is
spread over a period of thirteen years where not only the rules have been notified and implemented but
promotions have also been made to the higher posts and the appellants, serving within the Department at
responsible positions, had complete knowledge of the position of rules as notified in the Gazette and the
promotions of various officers at various stages. It also transpires from the record that the matter has

[£%)
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already been agitated more than once with regard to the filling up of the post of
Chief Engineer and such controversy has attained finality by- the verdict of the
Honourable Supreme Court.

5. One of the appeals was filed at Islamabad while the other was filed at Karachi,
but since identical questions were involved, although with distinct prayers, both the
appeals were heard at the Headquarters and the learned counsel for the appellants
argued at length. Some of the respondents contested the appeals. Comments have
been filed by the Works Division, the Federal Public Service Commission, the
'Establishment Division and the private respondent, Mr.-Alam Zeb Khan.

6. We have listened to the arguments. The only point that goes in favour of the
appellants is that the seniority rules were entirely different than the lists prepared
for promotion to the higher posts on merger of more, than one cadres. It is a fact
that scniority lists are to be prepared cadre-wise and the seniority so assigned to a
civil servant becomes a vested right under section 8 of the Civil Servants Act, 1973,
and the principles of Seniority have been finally decided in the Seniority Rules of
1993, whereby the scniority has to be reckoned from the date of regular officiation
in a particular cadre or post. Both the categories of Civil Engincers and E&M
Engineers belonged to different cadres with their independent line of promotion
against the "sanctioned strength and the availability of vacancies. The seniority lists
of the cadre of Civil Engineers up to the post w Superintending Engineer was
certainly to be maintained independently than the seniority list of the E&M
Engineers. Admittedly the appellants belonged to different cadre than the private
respondents. If a combined seniority list of Superintending Enginecrs is prepared
and published, any one of them who may occupy a senior position in his own cadre
may be shown as considerably relegated position of the combined seniority lists
prepared on the basis of date of promotion to the post of Superintending Engineer.
This will be not only violative of the law and the rules but it will 'also be a cause of
mental agony. Thus, the seniority list originally prepared in January, 1996, and
finalized in June, 1996 has no legal sanctity behind it to be called as seniority list.
This list can, at the most, be termed as a combined list of Superintending Engineers
for the purpose of promotion to the higher posts on the basis of merger of the two
cadres. Thus, subject to our discussions it the succeeding paragraphs, the claim of
the appellant in Appeal No.139(K)/1996 will be satisfied if the nomenclature of the
impugned list is changed to any other name than the Seniority List".

7. However, as stated hereinbefore, the matter is not that simple. Tile issue is spread
over a period of thirteen ycars and the matter has already been agitated earlier more
than once at various levels. Such type of lists have been prepared previously and
the inter se seniority of both the cadres in the combined list has been determined on
thé basis of promotion to the post of Superintending Engineer. The posts of Chief

Engineers and that of the, Deputy Chief Engineers had been filled previously on the
basis of such joint lists.

8. The learned counsel for the appellant in Appeal No.546(R) of 19969 argued
vehemently that the Institution of Pak. PWD performs the functions relating to the
field of Civil Engineers to the extent of 85 % of the work load and, thercfore, the
officers were proportionately larger on the Civil side than the E&M side. ‘By this
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argument he wanted to conclude that the Engineers of the E&M side have attained
promotion, to the higher posts earlier than the appellants and if their seniority is
allowed to continue, the Engineers on the civil side will never get a chance to be
promoted as Chief Engineer. This argument was repelled by -a reply from the
respondents that previously when the Civil Engineers were used to be promoted as
Chief Engineer on the basis of their earlier promotion as Superintending Engineer,
the same was the grievance of the Engineers on the E&M side. However, with the
efflux of time the Senior Civil Engineers had retired and the Engineers on the E&M
side got the opportunity of promotion to the next grades and responsibilities and
subscquently by the same process the Engineers of either cadre will definitely get ‘
the opportunity of promotion. Therefore, we have to hold, at this stage, that the
merger of cadres at the stage of Superintending Engineers had been the practice in
| the past and the rules also do not debar rather the rules, as notified, support the
' provision of opportunity to all the cadres on the basis of seniority-cum-fitness
rather than restricting the senior posts to a particular cadre. The inter se seniority
has to be determined by reckoning the date of promotion in the lower cadre for the
purpose of merger of cadres for consideration to promotion to the higher posts. This
| practice has prevailed and has to be followed till the rules are amended. The lists
| prepared on the basis of such practice have been upheld by this Tribunal as well as
by the Supreme Court previously.

9. Mr. F.E. Siddiqui, the learned counsel for the appellant in Appeal No.546(R) of
1996 took us to the draft rules of 1984 to prove that initially it was proposed that
the post of Chief Engineer should be reserved for the Civil Engineers only and the
Superintending Engineers (Civil) were to be considered for promotion as Chicf
Engincer. It was also argued that apart from promotion, the post of Chief Engineer
was to be filled by initial recruitment, if required, from the Civil Iingineers only.
However, it was stated that, after the approval of the draft rules from the Federal
Republic Service Commission and the Establishment Division, the Works Division "
made a major amendment without the approval of the competent Authority and
notified the rules that wege not so approved. The learned counsel further stated that
the Federal Public Service Commission protested over the publication of rules (in a
manner they were not so approved) and hence he concluded that. the defect in the
rules was still present and they may be deemed to be void in so far as -they are not
in conformity with the approved rules. Obviously it was a very far-fetched
argument in a service appeal. The appeal filed in 1997 cannot legally challenge the
Rules of 1984 which were not only published in the official Gazettte but were also
acted upon for almost over twelve years and each and every word of the said rules
was within the active knowledge and compliance of the appellants. The argument
was also futile in this respect that the vires of any rules may be, challenged by
Constitutional petitions but demands of better prospects cannot be considered to be
th'? vested terms and conditions of service and hence a service appeal cannot be
filed to demand the exclusive prospects of promotion to a particular cadre to the
prejudice of similarly placed other employces of a different cadre. The background
ofi the rules and the internal correspondence between the various departments
cannot vest a civil servant with a specific right to read certain words supposed to be
available to him "between the line" or "behind the lines". However, despite these
legal defects we enquired into the truth of the matter from .the representatives of
the various departments. The representative of the Federal Public Service

44rio 9/9/2023. 12:48 PNA
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© Commission stated that there were certain technical defects in the rules as published

in the Gazette and certain suggestions of the said Commission were modified and
therefore, the correspondence was made with the concerned agencics and finally the
controversy was settled by the consent of both the agencies i.e. the Federal Public
Service Commission and the Works Division and a c6rrigendutn veas issued in 1988
whereafter the entire doubts or objection of the said commission were removed.
Thus, the Federal Public Service Commission was satisfied with every word of the
Rules of 1984 read with the corrigendum of 1988. Hence the arguments, developed
on behalf of the appellant, stand repelled. The rules presently in vogue in 1996 have
the concurrence of all the concerned agencics and even if there was any deviation
the same has been settled. Even otherwise the violation of a Constitutional function
of an agency can be taken care of by the agency itself and the appellant cannot
agitate the violation of the authority of any agency only to vindicate his personal
desires. The matter was further clarified by the representative of the Works Division
by saying that originally it was proposed by the Federal Public Service Commission
that if the post of Chief Engineers is exclusively reserved for the Civil Engineers, it
would amount to gross discrimination with the E&M Engineers aud, therefore, the
Commission had suggested that an additional post of Chief Engineer for the E&M
side may be created. This was not agreed to by the Establishment Division and with
the consent of the Establishment Division the said cause of discrimination was
rectified and the Post of Chicl Engineer was made available to the Engineers of
both the cadres: The Federal Public Service Commission had reportedly agreed to
the reasoning in this behalf. The representative of the Establishment Division and
the learncd standing counsel further clarified the issue by stating that the functions
of the Federal Public Service Commission were restricted to the framing of the
rules for dircet recruitment only and the matter of promotion fell exclusively within
the scope of the Establishment Division. Any suggestion regarding promotion to a
particular post or any approval of the rules regarding promotion by the Federal
Public Scrvice Commission shall be immaterial if the Establishment Division
provides or approves otherwise. It was, thercfore, stated that the rules notified in
1984 had the cansent and approval of the Establishment Division. Keeping in view
the above discussion we have to conclude that the Rules of 1984 were notified
properly and the technical defect therein, if any, stood rectified by the corrigendum
of 1988. The rules have Tecn acted upon all along this period and we hold that the
rules, as amended from time to time, are valid piece of subordinate legislation and

the appellant had no right whatsoever to challenge the validity of such rules by the
present service appeal.

10. The learned counsel for the appellant further argued that admittedly the major
work performed by the Pak. PWD was of Civil nature and the domination of E&M
Engineers on the said post amounts to deprivation of the rights of the Civil
Engineers. He, therefore, demanded that some via media should be adopted. Either
a roster should be maintained for the filling up of the senior posts on rotation basis
proportionately to the strength of the officers of both the cadres or, ire the
alternative, it was argued, that the quota may be fixed for promotion to the post of
Chief Engineer keeping in view the strength and functions of both the cadres, These
may be very valid and reasonable points to be stared in a charter of demand
required for the purpose of amendment in rules nevertheless such demands amount
to desire and wishful thinking when it goes to the enforcement of a vested right of
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civil servants in a service appal. It is an established fact that vested rights are
,created by statutes,, rules or agreements and not by the desires, aspirations and
‘arguments. Presently the rules are in the field whereby both the cadres are entitled

to be considered for promotion to the post of Chief Engineer and the rules are not
ambiguoius on any point. They' have to be implemented in their letter and spirit in

the same manner as these rules have been acted upon in the past.

11. The learned counsel in Appeal No.546(R) of 1996 further pointed out that there
were only two posts of the Superintending Engineers on the E&M side as against
twelve posts of the Superintending Enginecer (Civil) and it was added that the'
Department has unlawfully appointed four Superintending Engineers (E&M) in the
past and, therefore, they had been holding the post of Superintending Engineers in
excess of their quota. It was demanded that the strength be restricted to the quota
specified and those promoted as Superintending Enginecrs earlier in excess of their
quota may be reverted and may be considered for promotion on the availability of
any vacancy in the said quota. Thus, by such an argument the appcllant has again
wished to put the clock back so that certain Superintending Enginsers, who were
promoted as such ad couple of ycars ago, should be deemed to be reverted so that
the seniority attained by them should be nullified and the appellants may qualify
for" a better position in the determination of inter se seniority between the two
cadres. This could have been a very solid and strong point had the matter been
agitated at the appropriate time. The law prescribes the period of limitation in terms
of days and not even in months. In this case, the violation of quota, if any, had
occurred several years ago with no agitation from any quarter and with the passage
of considerable period the matter has attained finality and cannot be agitated. Even
on merits the representative of the respondent-department explained that the figures
stated on behalf of the appcliants were not correct. In fact there were three posts of
Superintending Engineers (E&M) instead of two and there were nineteen posts of
Superintending Engincers (Civil) instead of twelve as stated by the appellants. The
representative further added that, three persons have been holding the posts of
Superintending Engineers (E&M) throughout and there had been no appointment or

promotion in excess of their quota at any stage. Thus, the argument is repelled on
technical as well as factual basis,

12. There is another vital defect in these appeals. The Provisional Seniority List
determining inter se seniority of the Superintending Engineers for consideration of
further promotions was initially circulated on 14-1-1996 and objections were
invited. None filed the o?jections within the period so specified and, therefore, the
Provisional Seniority List had attained finality. One of the appellants has, however,
instead of filing objections addressed a letter arguing for the explanation of legal
provisions whereunder the said seniority list was prepared. This letter dated
22-1-1996.was reiterated by another letter dated 5-4-1996 but still the required legal
objections were not filed and consequently the Final Seniority List was circulated
on 30-6-1996. it is stated on behalf of the appellant that' a departmental
representation was filed on 16-7-1996 and after waiting for the statutory period of
90 days the Service Appeal No.546(R) of 1996 was filed on 24-10-1996. However,
the detailed perusal of the record shows that the departmental representation, dated
16-7-1996 was merely a protest of publication of Final Seniority List prior to the
disposal of the representation against the provisional one. No other ground of
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challengmg the Final Seniority List appears in the letter, dated 16-7-1996 addressed
to the Director-General, Pak. PWD with copies to the Secretaries, Establishment

‘and Works Divisions, and the Chairman, Federal Public Service Commission. It'
'may be mentioned that under section 4 of the Service Tribunals Act, 1973, it is
| obligatory on the part of a civil servant aggrieved by an order relating to his terms

and conditions of service to file a departmental appeal and then only to file a
service appeal before this Tribunal after the expiry of ninety days or disposal of the
departmental appeal, whichever is earlier. Thus, the purpose of exhauléting the
departmental remedy is to allow an opportunity to a department to consider all the
facts and grounds which may be agitated in a service appeal. If‘a matter is not

"agitated in the departmental appeal, the same cannot be taken in the service appeal

before this Tribunal as well. On the analogy of general practice of redressal of
grievance, it has been held in hundreds of cases that if a ground was not alleged at
the time of first appeal, such ground, cannot be agitated at the subsequent one. The
departmental appeal, dated 16-7-1996 does not contain any of the grounds which
have been alleged in the present service appeal and, therefore, it has to be held that
either the departmental appeal was not filed or the service appeal is to be restricted
to the grounds mentioned in the said departmental appeal. In the first alternative the
present appeal will become incompetent and in the second alternative the appeal
will be restricted to the only issue as to whether a Final Seniority List can be issued
prier to the disposal of objections or representation. In this view of the matter, it is
admitted that the objections, were not filed by the appellant against the Provisional
Seniority List within the prescribed period and anything filed thercafter, was not
necessary to be disposed of. Another departmental rcpresentation alleged to have
been filed by the appellant on 30-6-1996 suffers from two defects. Firstly it was
directed against the Provisional Seniority List of 14-1-1996 whereas the could be
filed only against the Final Seniority List and not against the Provisional Seniority
List. Secondly the departmental representation was drafted and submitted on
30-6-1996 and on the same day the impugned Final Seniority List had already been
issued. The representation is not directed against the Final Seniority List and since
this was a belated representation, as the Department had already circulated the Final
Seniority List on the same day, therefore, the-letter of protest, dated 16-7-1996

becomes meaningless and redundant. Hence Appeal No.546(R) of 1996 is also
incompetent on this account as well.

13. In vicw of the above discussion, we recapitulate that the Joint Senjority List,
although not specifically. provided in the rules, was necessary for the purposes of
promotion to thc higher posts and as such the lists have been prepared and
circulated continuously in the past and had becn acted upon throughout without arty
objection by who present appellants and without any success by some others. We
also hold that the Rules of 1984, read with Corrigendum of 1988 and amendment in
1990, hold the field and lhere was no ambiguity, hence they were to be followed in
letter and spirit as has beeén the practice in the past. No question of determination of
any quota or formation of any roster is available in the rules presently in vogue.

Thus, we do not find any force in both these appeals which are hereby dismissed
with r no order as to costs.

" 14, Parties to be informed accordingly.

(Sd.)
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Muhammad  Raza  Khan,
Member.

| 15. ROSHAN ALI MANGI (MEMBER).---] have gone through the judgment of
n‘!ly learned brother, but I respectfully differ with the conclusion: for the reasons

recorded below.

i 16. The controversy arose between the parties on the publication of i’rovisiomlal List
on 14-1-1996, when Provisional List of S.Es. was made public, and later on notified
as final list on 30-6-1996, whereby the appellants who weré working as S.Es. on
Civil side were shown at Serial Nos. 10 and 11 and the respondents who were S. Es.
on Electrical side were shown senior to them. The appcllants belong to the Civil
" Engineering cadre, whereas the private respondents to the Electrical Enginecring
. cadre. However, both these cadres were merged at the level of Superintending
Engineers and seniority list prepared on the basis of date of promotion to the post of
Superintending Engineer. The further promotion to the post of Chief Engineer is to
be made from this combined list of S.Es. on the basis of seniority-cum-fitness.

17. The grievance of the appellants is that hitherto there used to be a separate cadre,
and separate line of promotion and the incumbents used to get promotion on the
basis of seniority-cum-fitness to the post of Chicf Engineer. As a result of this
merger the Electrical Engineers have come to occupy the three top most positions
in the seniority list. This has * dumped their -chances of promotion to the post of

http://www.plsbeta.com/LawOnline/law/casedescription.asp?case...

Chief Engineers (B-20), the post hitherto was -reserved for S.Es. oz ) Civil side now

to be started with S.Es. (E/M), after merger of two cadres.

18. We were taken to the fact that the Civil Work constitutes 85 % and the
Electrical Work only 15%. The natural justice demanded that they should have been
given post of the Chief Engineer, Electrical, if it was thought necessary, on the basis
of the size of work rather than open the full gates of promotion to them and on the
cost of the promotion of other Civil Engineers.

19. They, therefore, alleged that the respondent has mala fidely amended the Rules
of 1984, to make room for the Electrical Engineers. In this connection, they brought
to the notice of the Bench, that to accommodate the Electrical Engineers, it was
proposed either the post of Chief Engineer be reserved or created for Electrical
Engineers. This proposal was also supported by the F.PS.C. Later on the
amendment made in 1984 Rules to accommodate the said proposal. However, later
on, it was found that the said proposal was excluded and a new proposal was
included in 1984 in consultation with the Establishment Division whereby the
Superintending Engineer Electrical was made eligible for promotion to the post of
Chief Engineer. The F.P.S.C. protested against exclusion of the previous proposal,
and inclusion of the later proposal which was made in disregard to carlier

suggestion and again advised the Ministry of Works to restore it, but that Ministry
did not agree. -

20. Somehow the Ministry of Work prevailed over the F.P.S.C. with the help and

assistance of the Establishment Division, to agree with their later proposal
somewhere in 1988.
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i 21. According to the appellants the merger was illegal, since toth the officers
belong to different cadres. The said seniority was drawn also agzinst the Seniority
“Rules, 1993, according to which seniority has to be reckoned from a regular
officiation in a particular cadrc or post. In view of this rule position the private
respondents should have counted their seniority from the date they were promoted
in their own cadre. Thus, the one cadre cannot be merged into another cadre, and
 thereby to count seniority from the date of promotion. As such it was argued by the
i le;amed counsel of the appellant, that it was violative of the Seniorit_)“& Rules of 1993,

i I feel no hesitation to subscribe to his views. ’
] .
|
!22. The undersigned have given a serious thought to the arguments of both the
| -sides. After consideration he has come to conclusion, if at all the amendment so

'made in the 1984 Rules was just fair and equitable met the requirements of the
| point we quote the Fundamental Rules,

| natural justice. To examine this material
|FR. 5-A:--

"A local Government may where power to make rule or gencral orders is
conferred upon it by way of these rules, relax the provisions of rules or
orders so made by it in such a manner as, may appear to it to be just and
equitable subject to the limit of its powers to make such rules or orders.

Provided that where any such rules or brders are applicable to the case of
any person, the case shall not be dealt with in any manner lass favourable to
him than that provided by the rules or orders. "

23. From the above it follows that any rule when is to be made by the authority,
should be just and equitable, so that it should not be less favourable to the other
party.

24. Looked in the above perspective, the rule made by the respondents to enable the
Electrical Engineers to be cligible to the post of Chief Engincer, which was
previously reserved for Civil Engineers has been opened to them. This has
adverscly affected the promotion chances of the Civil Engineers, as such it is
directly in conflict with above fundamental rules and hence does not. seem just, fair
and equitable and hence sustainable in the eyes of law, :

25. It may be pointed as clearly brought out. by the learned counsel for the
appellants that the post of the Chief Engineers was reserved for the Civil Engineers.
The post of Electrical Engineers were not the feeding posts of the Chief Engineer,
but Electrical Engincers have been made eligible to the post' of Chief Engineer, by
merging their cadres in the cadre of Civil Engincers. This was against the rules, and
natural justice as this has resulted in the encroachment upon the legal rights of the
Civil Engineers, it will not only deprive them of the seniority but the promotion as

well. Moreover, this will not be in the interest of the service. In this context the
opinion of the F.P.S.C. is quoted:-- '

It would not be in the interest of service to promote an Engincer holding
“qualification and %xperience of Electrical/Mechanical to the post requiring
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qualification and experience of Civil and vice versa.

|When the 85% of the work is on' the Civil, it is open to question whether it is
| Justified to promote an Electrical a Chief Engineer to look after civil work for
| V%thh he neither possesses qualification nor, has the required expericnce. Looked in
this context the suggestion cither to reserve one post of Chicf Engineer for
,DllectncaI/Mechamcal works or to create one was a reasonablc advice of the
FIP.S.C. which was not agreed to by the Works Division. Just to accommodate the
Ellectncal Engineers against posts meant for Civil Engineer, the Sald rules was
~made, which action seems to be mala fide. The said rule is basically in conflict with

i the fundamental rules, as mentioned above.

‘ 26. 1, therefore, declare the said rule ultra vires ab inito, as it seems mala fide, and
Iharm a major group of officers i.e. one by which the Superintending anmeer
\ (E/M) has also been made eligible for the post of Chief Engineer, and thereby also
set aside the impugned seniority list with the direction to the respondents to re-draw
: the seniority lists on the basis of separate cadres, .

' 27. Ordered accordingly.

+ 28. NOOR MUHAMMAD MAGSI (MEMBER).—-I agrec with the judgment of
my learned brother Mr. Roshan Ali Mangi, Member..

(Sd.)

Roshan Ali Mangi, Member,

, (Sd.y .

Muhammad Raza Khan, Member
(Sd.)

Noor Muhammad Magsi, Member,

ORDER OF THE TRIBUNAL

By virtue of proviso (a) to subsection (2) of section 3-A, of the Service Tribunals
Act, 1973, the order of the Tribunal by majority view is that boih the appeals are
accepted.

AAZL2/SUT ~

Appeals
accepted.
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VERSUS
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Gonk o 1) | (DEFENDANT)
ywg_ Aflelek ” |
Do "hereby appoint and constitute: Noor Mohammad Khattak

Advocate Supreme Court to appear, plead, act, compromise,

withdraw or refer to arbitrati

- Counsel/Advocate in the above noted matter, without any liability -

on for mefus as my/our

for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the

above noted matter.
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