S.No.

Court of J

Form- A
FORM OF ORDER SHEET :

implementation Petition No. 631/2023

Date of order
proceedings

13.09.2023

Order or other procecdings with signature of judge

g

The implementation petition of Mir, Tariq
Mehmood resubmitted today by Mr. Hamayun Khan
Advocate. It is fixed for implementation report before

touring Single Bench at A Abad on

Original file be requisitioned. AAG has noted the next

date.
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The Execution Petition of Mr. Tariq Mehmood son of Mian Muhammad
Assistant Treasury Office recelved today i.e. on 12.09.2023 is incomplete on the
followmg scores which is returned Lo the counsei for the petitioner for complchor\
and resubmission within 15 days. '

1- Address of respondent no. 3 is incomplete. .
2- Three more copies/sets of the memo of petition along with annexures
i.e complete in all respect may also be submitted with the petition.

No. @[ﬂﬁj /S.T,

Dt. {3/%‘ /2023.

REG‘,SWR_IB%/ o

KHYBER PAKHTUNKWA
SERVICE TRIBUNAL
PESHAWAR
Mr.Hamayun Khan Adv.

- Hogh Court A.Abad



PAKHTUNKHWA PESHAWAR

E.P No. 6 3} /2023

Tarigr Mehmood son of Mian Muhammad, resident of CB-29/33, Kakul
Road Behind F.G Girls College, Abbottabad, presently serving as Assistant

Treasury Officer District Accounts Office Swabi.

VERSUS

...PETITIONER

Govt. of Khyber Pakhtunkhwa through Chief Secretary, Peshawar & others.

...RESPONDENTS

APPLICATION FOR IMPLEMENTATION

INDEX

S # Description Page# | Annexures

l. Application alongwith affidavit ltoS -

2. Copy of appeal 4 — lﬁ “A”

3. Copy of judgment 9.0 "28 e

4. Copy of judgment dated 23/05/2023 9 4 -2, “C”

5.l 'Wakalatnama 27

...PETITIONER

Through ?

Dated: __// / <‘7 /2023

(HAMAYUN KHAN)

Advocate High Court, Abbottabad
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T BFFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

E.P No. 631 /2023

Tariq Mehmood son of Mian Muhammad, resident of CB-29/33, Kakul
Road Behind F.G Girls College, Abbottabad, presently servmg as A331stant
Treasury: Ofﬁcer DlStI‘lCt Accounts Ofﬁce Swabl B
A B ot S e o, Rt R AU PETITIONER
Khybhes Pakho ek

 Service Tribunai

e Huery i“‘ -

VERSUS

et

Tl Govt. of Khyber Pakhtunkhwa through Chief Secretariz, Peshawar. -
B :2; .. Finance Secrétary Govt. of Khyber Pakhtunkhwa, Peshawar.
3. ACounteniGeneral Khyber Pakhtunkhwa, Peshawar.
...RESPONDENTS

APPLICATION FOR IMPLEMENTATION OF

JUDGMENT DATED 23/05/2023 PASSED BY
AUGUST SUPREME COURT OF PAKISTAN IN CP
NO. 165-P OF 2021 TITLED AS “GOVT. OF KHYBER
PAKHTUNKHWA V/S TARIQ MEHMOOD.

Respectfully Sheweth:-

l. That petitioner filed service appeal against

impugned order dated 18/01/2017 passed by
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" respondent No. 2 in main service appeal. Copy of

appeal is attached as Annexure “A”. -

That on 13/01/2021 after hearing of arguments this
Honourable tribunal accepted appeal of the
petitioner and set aside-impugned dismissal order
18/01/2017.. Copy of judgmént is attached as

Annexure “B”.

That thereafter, the respondents filed CP No.
165-P of 2021 before the August Supreme Court of
Pakistan against the judgment dated 13/01/2021

passed by this Honourable Tribunal.

That the Honourable Supreme Court of Pakistan
on 23/05/2023 after hearing the arguments allowed
the CP No. 165-P of 2021 alongwith other

connected CPs in the following term; -

“5. In the circumstances, we seti aside the
z'mpugﬁed Judgment and direct the department to
hold ‘a denovo inquiry against the three officers
before us, as well as, the concerned officers of
District  Education Qffice, Battagrém, wkich

should be concluded within three moniths. In this
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background, the departmental order bf dismissal
passed against the oﬁice); dated 18.01 .20j 7 is also
set aside and all the three officers are reinstated in
servicé. Further, the arfears of pay of the said
bﬁicérs shall be withheld till the co:nclusion of
denovo inquiry proceedings and they shall also
furm;sh the surety bond fof the alleged amount of
misappropriation to the satisfactilonA of the
department withih a fortnight from tghe_a’ates.‘of
their. reinstatement before the start of the denovo
inquiry”. |

Copy of judgment dated 23/05/2023 isv annexed as

Annexure “C”.

That thereafter the petitioner was reinstated into’
service in the lighf— of the judgment dated

13/01/2021 after laps of more than 01 year.

That the petitioner since January 2021 till date is in
service and not has posted in District Accounts

Office Swabi as Assistant Treasury Officer.

That arrears of pay and allowances since

18/01/2017 till date not released by the

respondents —department and similarly time given
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by the Honourable Supreme Court of Pakistan has

also been lapsed for completion of denovo inquiry.

That after judgment dated 23/05/2023 passed by

August Supreme Court of Pakistan the petitioner in

all respect entitled for all kind of benefits including
seniority and promotion because initial dismissal
order dated 18/01/2017 had already beén set-aside
by this Honourable Tribunal as wgll' as August

Supreme Court of Pakistan.

That other pbint would be raised at the time of
arguments kind permission of this Honourable

Tribunal.

It is therefore, humbly prayed that on acceptance of

instant application respondents be kindly be directed to release

the back benefits including s;aiary, arrears, allowances, seniority

and promotion etc in the light of judgment dated 23/05/2023 -

passed by August Suﬁreme Court of Pakistan.

Dated: , 1 Q /2023

---PETITIONER

, (HAMAYUN KHAN)
~Advocate High Court, Abbottabad

Through



"5,'"

/‘

BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBFR
PAKHTUNKHWA PESHAWAR

EPNo. | /2023

Tariq Mehmood son of Mian Muhammad, resident of CB- 29/33 Kakul -

Road Behind F.G Girls College, Abbottabad, presently servmg as Assistant
Treasury Officer District Accounts Office Swabi.

S . . PETITIONER
VERSUS

Govt. of Khyber Pakhturikhwa through Chicf Secretary, Peshawér & othcrs. :

...RESPONDENTS

APPLICATION FOR_IMPLEMEN TATION

AFFIDAVIT
I, Tarig Mehmood son of Mian Muhammad, resident of CB~29/33, Kakul
Road Behind F.G Girls College, Abbottabad, presently serving as Assistdat
Treasury Officer District Accounts Office Swabi, do hereBy solemnly

affirm and declare that the contents of foregoing petition are true and correct

to the best of my knowledge and belief and nothmg has been concealed from

this Honourable Court.

PONENT
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g Serv1ce Appeal No. . (_,‘ “:‘ /2017

Tanq Mehmood son of Mlan Muhammad resxdent of CB 7’9/33 Kakul
Road Behmd F. G Girls College Abbottabad

-~

" VERSUS

1., ‘Govt of Khyber Pakhturﬂdlwa through ChlefSemetary, Peshawar.

~

Q._' : Clnef mester Khyber Pakhtunkhwa PeshawaQ
‘ 3. Finance becretaxy to the Govt., Khybgr-Pakhtunkhwa, Peshavgar.
4. Accountant General, KhyEer Pakhtunkhwa, Peshawar.
: i .

...RESPONDENTS
Fﬁ%@d‘tn~day A ._ ' o .

" THE CONSTITUTION OF ISLAMIC REPUBLIC

.. _OF PAKISTAN 1973, READ WITH SECTION 4

[ .2 ...APPELLANT . .

SERVICE APPEAL UNDER ARTICLE 212 OF :

OF KPK. SERVICE .TRIBUNAL ACT, 1974,

- AGAINST THE IMPUGNED ORDER

- S ATTESTE

NO SO(EQTI‘)/FD/S 14/B.GRAM TED.
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o THROUGH

18/01/2017 PASSED BY RESPONDENT NO.2

SECTION OFF ICER

g ESTABLI >HMENT TREASURIES WHEREBY,

‘ 'IMPOSING- MAJOR PENALTY OF DISMISSAL

'FROM SERVICE AND RECOVERY OF

RSZ6./ ,68 871/- IS IMPOSED, . WHICH IS

'ILLEGAL UNLAWFUL, WITHOUT LAWFUL

AUTHOR.ITY,-PERVERSE, ARBITRARY AND, . -

MISUSE OF POWERS, HENCE OF NO LEGAL

EFFECTS UPON THE RIGHTS OF TI-IE
APPELLA.NT

=

: PRAYER ON ACCEPTANCE OF THE

INSTANT APPEAL THE IMPUGNED ORDER

| DATED 18/01/2017 PASSED BY RESPONDENT

NO.2 MAY GRACIOUSLY BE SET ASIDE AS

BEING ILLEGAL, UNLAWFUL AB-INITIO

VOID AND THE APPELLANT MAY KINDLY

BE REINSTATED IN THE SERVICE WITH'

ALL BACK BENEFITS. ANY OTHER RELIEF

WHICH THIS HONOURABLE TRIBUNAL
DEEMS FIT AND' PROPER IN THE

ot

CIRCUMSTANCES OF THE CASE.

ATTESTED
KoybeiA akhmn,khw‘l

.’")‘ . Servwe'l‘nbunal.

Al e

=
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. 'Resbedffully Shewé th,’l , |

Brief

1.

2.

ficts -of .the. instant appeal are arrayed as

. under;-

That appellant was - appomted as Sub-
Accountant (BPS 11) in the year 1990 in

Finance'Department, KPK.

That on the basis- of good performance and
iength of service, appellant was promoted as

Assistant Treasury Officer (ATO) BPS-17.

4
*

That on anonymé;us application, respondent
No.4 initiated one sided inquiry besides
othe;' who were directly r}arhcd in the so-
call;ad applization also against the présg-nt
appellant who was not even named in the so-

called application. Copy of apphcatlon is

attached as Annexure “A”.

RRSTTT l’akhluukhwa
Scmce Tribuaak '/

Peshawe 4



T -I‘f ] Py :_‘.| ] K

T
- 4_. : That-tnez:éaﬁer .,res'po.ndent No.4 conducted .

T e mqulry besides other also against appellant

sl Fom 18/04/2016 to 2000472016 and aﬁer' .
‘ " _conclusion could not prove. any. kmd of .
"allegatlon agamqt the present appellant m‘ ;
.' respect of corruptlon and embezzlement :
: Copy of mqmry attached as Annexure “B”.-
E e L
¢ X . . .. 5. That thereafter within a span of two days on -
: 5’ ' © the same -application ‘in " 'which, present
| : ' : . appellant -was not ev'en -pamed - another
1 ,: - L o ‘. |  inquiry was conciucte.d-. by respondent No.3
t’}" ’ . ) en .the. same allegations and. charges

mentioneti ‘in so-called complaint and after
inquire into the matter by the. respondent .
No3 the inquiry officer appointed by
respondent No 3 gave his.findings t0 the
said effect and at the same time falled '

miserably to prove any chnrges of corruption

i e S g A M e a2
R RE ERG R s gy +1 0 Wi - e 5 AT 2 2

or otherwise against the present appeliant. -
Copy of inquiry repoft ‘is attaclzhed as

Annexure “C”.

5 Sl LB S s ot AR v S

v

Sy AN

ATTESTED

RaZF ST W B\~ 0 3.3 43

y ) . o K_h akhiurehwe '
; - W_e s a0 “Service Trinunal
o ' Peshawar




N 6. - ‘That. as behmd ‘the™complaint there were

PR

S __some zlements, within. the office as well as
o «_\ - .’ cutside “who “aggrieved of the upright and
'honest “approach -and behaviour of the:

* . present .appeilant _after coming of the

kﬁowle&ge of the exoneration of the p.réseni
Ny .z.i'ppeliant frorn"chf'xrges leveled 'again.st hir.
.thereafter .4 mal‘aﬁdely again appro;ched
" respondent’ No.2 and- pressurized him’ into
- re-inquiry against - present appellant * on
_which respondent No.1 took tIIe co;ghiiaﬁce
of the allegations level against the a.ppellant
- . and issued directions to the fesﬁonderﬁ No4 -
" for conducting another .inquiry _into the
mattér and on the direction of respondent |
 N-o.1 Additional Secretary Fi;lance KPK
| again - conducted inquiry against = the
- appellant and on :16/06/2016 served charge
~.sheet to the appellant and after receiving
charge sheet appellant submitted feply to the .

same. Copies of charge sheet and reply are’

attached as Annexure “D” & “E”.

ATTESTEE) .fl“hatr'th’c‘ereafter on 06/10/2016, Inquiry

Officer ~'(Additional Secretary Finance)

o ’3"11(‘-;' i
Service "?ribu'u"da;wg

. FPeshaug 4 o e

| : =




. L S 1
B T
- - issued . show “cause - notice .alongwith _.

™ il lquestionnaire to ” the -appellant. Copies of

—_— show: cause and questionnaire afe attached .

" as Annexure “F” &“G”.. .

8.  That .on 17/10/2016, appellant submitted

¢ detailed reply to the show cause notice and

e T o e B _ deécribed_gll actual facts and. at the same

‘( : . time " denied all the anegations' leveled
:l! . o o o '. against him. Copy of repi)i' 1s attached. as. _
; | - : o Annexure “H”.
4 3 9. That in the Jneé.nx;vhile; on - the. same
‘f : ‘ ' ' 1 » . application ﬁléd’ by person ﬁnkx{own, the.

. . : B A . National Accountability Bureau without

-5 : o , going into deeper appreciation of evidence

B : "and without following the rules regulation
ol : '
4 ; . o " .7 - and without - proper investigation and

> - ‘ reference  straight awéy' arrested the j',

~

e ey

apl.)ellant‘ vide v&arrant? of arrest dated
¥ . o S ' ' 11/01/2017. Copy of warrant of arrest dated
. [ ' - 11/01/2017 is - attached herewith  as

Annexure “I”.

).
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J
¥ ¥
V'Q

PPN

|
;




IR 4 ,j-'{,'m{' -y "@)W 4 r:gc"_" " b4
S B BRI LR 2D

10. That after thc arrest of the appellant the
--appe.l.»_nt thereaﬁer- ﬁled * constitution
S petmcn before the Honourable Peshawar

High Court Peshawar for release on bail.

g vy -

11. - That after hearing‘the arguments and goihg

SR o througl the record, the Honourable ngh

-

am s

Court seerng that there was no dlrect ’

T a_‘-..._m...,_%;.“ -
B 4 i LY .
L R E

evicerce against 'rhe appellant, released the

e o w

appellant on  bail vide” -order dated

08/02,2017.

12.  That, Juring the period when the present
appe'.lar:lt was in custody of NAB, the
respondents malafidely and in order to

humiliate the present appellant, vide order

B i
i

.Z

;

i
I

dated 18/01/2017 - dismissed the appellant

from: service alongwith imposing of
recovery of Rs. 2.6 rnillion. .Copy of

impugned order is attached as Annexure “J”.

13 Thai, on 06/02/2017 appellant  filed

depmmental appeal before respondent No.2

AT ESTED -

: ) ER
: - : Khyber Paknt
!\)w@k( ) e Servncc T: e
, . ‘ e ]
s a" A .

LR ]
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. : NRRVEE O |

S ..".,l-through Supermtendent -Céﬁ'tral Jail,_._..

'.'.-‘;;'Peshawar. Copy of departmental appcal is °

.

el "annexed as Annexure “K”

14, Thatonthe "d"ep'arémental appeal of ,'.the -
| "“ﬁresex;’t ‘appellant, Tespondents .dep;artn-rent |
| did not péss any order tlll -date and similal;ly
hé\.}e'i not ;g.i\%eﬁ'z;ny resp'ohéc to the api)elianF. '
' Thcréféfé, feeling aggrieved of the séint:, the -
: _ present appéilaﬁt ﬁlesl this 'appea], intef-eqia,

“on the  following amongst many othéfs ”

. } S  grounds;-
. GROUNDS;-

‘a.. -That the impugned ordei/ act of

R respondents is illegal, unlawful,

By
D T T TR )

" ‘without * lawful authority, anbitrary,

i

perverse, against the principle of -

SeCa ey

2 natural- justice, -hence, ineffective
‘ . - upon the rights of the petitioner and

* thus liable to be set-aside.

ATTESTED

A “'NVR
yoer “f’akhnu\; hw;’

k)LHQ/b’LU/ €rvice Tnbuzml.

4 ﬁ o . Peshawar = -

o

Py
.




N .b. . ...'~,.That', | '. : tﬁe. - so-called inquiry.

- i": proceed{ﬁg7$<‘ ére,i.llqgal,. arbitrary and
— o grOssly offensive against the’ 'rules
' gover_niné ;'the subjéct matter, hence

¢ .
1

| not tenable. .

. ¢.-  That du;lrig fhe.course. of self s&led
‘. inquhy,. no eVicfence was recorded in
the pfésence of appgliant and no N
 opportunity * of . cross examination -
through counsel or otherwise u;as
.allowed to the appellant nor any copy

" of the's'ame wer.‘e provided to the

‘ a'pf)éllz;nt. therefore, the said inquiry
..was’ one sided, haphazard and\i

h. cosmetic ;tyled fnquiry which if
allowed \{Vill be“ a rnockery‘ to the
'Ajustice system of the counfry and .
therefore, should be set gside and
appellant reinstated int'c; service with -

all bacic benefits.

ATTESTR,
U ES(;F EBhat'there is o evidence whatsoever
g

- against the appellant of his  any

g4 - -

3 b ‘ Kh b'c.r ER

:J . . thry

k ‘} Peo T’iblgka}i“‘, S

£ T Nawgy o

" 5 : ~. -
. N Y

"'fgfa
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- ! . . 10 E
-oeT - involvement. within' the so-called _
" emnbezzlement -regarding the ghost
. R o s
—_. . -tedcher saldries.

e. That évéh ‘o‘therwise according to the
’,'job; description of the dppellant, His

| _joB:descfiption is regards issuance of
stamp -papers and sﬁpewisioﬁ of
tre‘#ury B esﬁablis;hment, ~as regards

: relc%ase of salary etc the same does not

fall' within the ambit of the appellant,

EE ' ' fI'h?refor‘e, on this score also the said
| inqﬁiry,' is based on malafide and has
.‘ bee!n‘macfe in order to pléz'lse the local
. political figure and in order to sett_le
scores with the appellant, therefore, as
.tl‘le.whole inquiry is baseci on wrong

faéts, malafide, therefore, the -

impugned order is liable to be set
B

aside on this score also.

b d vt me, .

oy —ae
—.

Y . | i ' f That the appellant has nothing to do

AT TES T }:D Wlth the  federal .or _provincial

tabhsh.ment employees salaries nor,

ak h'u‘m*xwa

\;;L\ Tribunal, ' ; 'y N t
tshawar C . l‘ zééél .
| o des(a

L e

e 5 oe g

R 3
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e T o ..';..--ag:-:i','_f'."_@ ,,{é'
... ¢ heisinvolved in any way in release of "

.""‘their‘ pays.“nor it was his job.

P L

T T - ._deébrii)‘t'fon.iheyefo;'e, the appellant has .- :
o .o:ngly .pé;ix"dismiss;ad from service
A ..o ziééﬁc.);ni-fof a one sided, malafide
'.,iﬁquiry',’whgreés, no iﬁvolve;m:ént of . e
| the presént appellant has .be.en .proved
T by the flr;:.t two inquiries and as far as
th‘e;- ?third_. inquiry is concerned the-’ .'
. same wes  one. | sided, without
. & affording the appellant the right. to
9 b t ) ' ’ -
. . cross examination or to bring
: Lj"- ‘( ‘ Lo - evidence in his favour, therefc;‘re, on

r o ' ' account-of ndtural justice and on
{ " 1 . -

< ' account of audi-altrum-paltrum the

i 13,.‘ - Ly
B B same is liable+to be set aside.
TV A A .
N BN
v';f‘ :"H a
.l
‘ o

£ B 7 g.  That all proceedings were conducted
' t ¢ B .

A - l-
¢ ' ' against a well known principle of
= H

g o natural  justice and guaranteed
f o

A ;: fundamental, rights of appellant and"
‘. therefore as the appellant has been-

condemned ﬁnheard, therefore, the

_ impugned inquiry is liable to be set

ServiCE Tribunay, . ~
eshavar %w
\ A

f. o > ¢
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‘ - ‘,.' asxde and appellant be remstated into-_.

e service 'W'ithtall:ba‘;k ber;eﬁts. '

KN

~

T Ch - '[ha%t .iésbﬁndént; ‘issued impugnec.l ;
| _ "Qi;der 'ag:;ih'st “the :éppellaﬁt ;d.ur‘ixig“:

+ . period when zzppe‘lla.nt'was in- jpdi;:ial

l'oclgup and il;apli@ed ‘order has not

- ‘provided within time.
T

.

i. ‘ That the impugned act of resﬁondénts
is -a ‘sheer example of highhandedness
and political motivation. Hencé, liable -

to be _set:aside.

’~j. That the impugned act of respondents
'is a worst example of discrimination

and misuse of powers/ authority.

k. That inside the Account Office there
aré so many sections for so many

- different aCthltleS and responsmnhty

ATTES FED “making under different mcharges

g
' . Amongst them District Accounf
TN ER
‘ rPakhtunichwe
Serv
S ?‘::hgﬂbunal.

7




: | - Ofﬁce},Ofﬁce S’uperjﬂtendept and.
- ~-. -__ Audltbfﬁcer playthe .key roll and : o
: ~\ .7'1:':: '._' — a;;pella:tls‘none of th"‘em." i
" 1. That :eve;n otherwise the distributidn.
. e of salaries and other financial ben.,e_.ﬁts -
falls within th(. ar';:.i;it .of Senior
AUditq{, Ag;istmt ‘Account Oft';cer '
and District ‘.Account Officer .z,md
: .t.\a\}hereas “the prese;nt" “appellant ,wa;‘
workipg as Aséistant Tre‘asury Officer
. within the }'ﬁex"archy of the department =
and had no direct -role to play
reg'ardiné the same. |
:I1 . . - |
_' m.- . That twice, the NAB authorities have
¥ .
,:l : o o ‘ made a thorough probe in the matter,
‘l_ L | but without lany success.
: :; , -
n.  That other points shall be urged at &1e
| time of arguments.

v




— i e T T E——

" LR (PR R TRYIRY LIV SR SR UM TR —

It 18, therefore humbly prayed that on

It

: .."acceptance -of the mstant appeal the unpugned

- order dafed 18/01/2'017 passpd by respondent No.2

:may gramously be set a31de as ‘being 1llegal :
unlawful ab-mmo v01d and the appellant may,
kindly .be remstated in the service with all back
:-beneﬁts Any other rehef wluch this? Honourable
e ~ . trxbunal deems ﬂt and proper in the circumstances
' of the case.
x . ' ' E :
3 . : S ...APPELLANT
B : - o N Through. ‘
Datsd: {0~ § 12017 | (;C.Q,CL
o = ‘ (FAWAD SALEH)
y Senior Advocate Supreme Coutt of Pakistan,
' Abbottabad |
U g S .. (HAMAYUN KHAN)
Advocate High Court, Abbottabad
VERIFICATION;-

Verified on oath that the contents of foregoing appeal are true and correct to

the best of my knowledge and belief and nothing has been concealed from

this Honourable Tribunal

Date ofPrecenM‘ e ol Canyg, Prinn (4]

Nusiber of Woras _ A ...@:z) - __ . «..APPELLANT

. Copying Fey _5:? ...

Urgent . ___o—

Total ______ §

MName 'ai"«‘fzz. T A
T ————— V— e

. Da‘t 0["‘ )’-v-}“.n fa o0l (np‘ ){ Q/’ / .
Dﬂlr (wa..a o bl gcw | / V"" .‘-‘* . u l“ )
sy N 4 SRR PN o e

b
e A
B

e Y e VT
ertpera.
~ —— i
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Servrce Appeal No0.474/2017

Date of Institution: © 16.05.2017
* Date of Decision: . - 13.01.2021

Tanq Mehmood son of Mian Muhammad R/o CB-29/33 Kakul Road behmd FG Girls
College, Abbotabad :

: (Appellant)
4 . . 'VE SUS = ,
‘ Government of Khyber Pakhtunkhwa, through Chref Secretary and three others

(Respondents) -

Mr Hamayun Khan, _
Advocate -

Mr. Abdul Hameed
Advocate -

Mr. Masood Khan,
Advocate

" Eor A'pnellants ATTESTE‘

Mr Riaz Ahrned P'ain'clakhel '

Assistant Advocate General | © L. For Respondents. <] ER
: - - KhybeeRetHtinkhy
‘ o . . Service Tribunal,
" MUHAMMADJAMAL o L MEMBER (2) Peshawar
Mr.ATIQURREHMAN WAZIR . * & . . 'MEMBER (E)
" Mr. MIAN MUHAMMAD . e " MEMBER (E) -
JUDGEMENT: - .

m:, ATIQ UR REIjMAN WAZIB Thls judgement shaII dispose of the instant servrce-
appeal as well as connected Service Appeal No 673/2017 titled Hamnd Younas and

Service Appeal No 473/2017 titled Muhammad Ayaz, as srmliar questson of law- and

.facts are mvolved therein.

2 The instant service appeal was heard by a wasnon Bench of this Tnbunal on 21- .

02 2019 and ]udgment was pronounced The two Iearned Members however dlffered

in their respectwe oplmons essentnally, on the pomt as to whether the appeliants were: :

% & £ ..

,.:?u;



-~ treated as per law or not. A larger Berch wa's,”therefore, constituted which heard the

- matter on 09.12.2020.

3. The facts as laid in the. memorandum of appeal in hand suggest that appellants
Muhammad Ayaz, Tarig Mehmood and Hamld Younas were posted as D[stnct Accounts

Offi cer, Assistant Treasury Officer and Sub Accountant respectuvely ln Dlstnct Accounts _

Office Batagram During the tenure, they were proceeded agamst on the charges of . |

: 'fraudulenl: drawl of . money from gorernment exchequer "To thlS effect F:nance
‘_ Department as weII as Accountant Gereral Off ice conducted two separate prellmunary
mqumes each based -on whlch a formal lnquu'y was: conducted and ‘as per

. recommenda*rons of the mquary officer, all the three. accused -were proceeded agalnst
under Khyber Pakhtunkhwa Government Servants:(Effi cnency & Dlsc:pllne) Rules 2011,

| Separate charge sheets and statement of allegatlons wera served upon the appe!lants

h to the effect that they were rnvolved in drawl 0. Rs. 80 30,314/ on account of pay and

allowances/to/fﬁe ghost employees/fake appointees. m District Educatlon Ofl’ce

'\/lll'\ga/

tagram w.e.f. May 2013 to February 2015 and also transfer of pay of ghost
empioyees to District Accounts Office: Mansehra The appellants respanded to the

charge sheet/statement of allegatrons,, but the inquiry officer recommended that the

amount of Rs, 80 30 614/ fraudulently drawn by the appellants may be recovered from - "
them equally as well as recommended major penalty as deﬁned in Khyber Pakhtunkhwa
":Government Servants (Efficiency & Dlscmlmary) Rules, 2011 and as a consequence )

- appe!lants were dlsmlssed from service and recovery of Rs, 26 76 871/ -was also

. ordered to be made from each appel!ant vide |mpugned order dated 18- 01 2017 “The

: appellants filed departmental appeals but of no avail, hence the instant service appeal

with prayers that impugned. orders dated 18-01- 2017 may be set aside and the

-appellants may be re-instated into service with all back benefi rs '
o
STER

P N%stnct Attorney on behalf of . respondents and have thoroughly gone through the»
R » ,

el Tr buﬂ"?all&ble record with their assrstance
Ah;‘wa’_

'47"2“5

e have heard learned counsel - for the appellant as well as learned Deputy"




T ¢ L 5. | Learned counsel for the appellant (Mr. Muhammad Avaz) contended that the
| ' . charges Ieve!ed agalnst the appellant were vague, evasive and in general terms
wnthout indicating details of the cases, breakup and apportionment of I’ESpOnSIbilltIeS
which clearly violates Rule 10(1)(b) of Khyber Pakhtunkhwa Government Servants
(Efficiency & Discipline) Rules, 2011. He further added that duriné the course of inquiry
proceedings, neither any departmental reoresentative was appointed as reouired under

Rule 10 (1) (c) of Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline)

Rules, 2011 nor the departmental representative performed his duties as such, as
envisaged in Rule 13 of the rules ibid. Similarly, no copy of mqunry report along with
enclosures was provided with show cause notice as was required under 14(4) of the

rule ibid. S;mslarlyl, no departmental representative appeared along with relevant record

on the date of hearing as was requirec under Rule 14 (4) (d) of the i‘uie ibid to
‘SUbstantiate allegations, without which all the proceedings is nullity in 'the eyes of law,

' ‘Reliance was placed'on'fﬁl’B’I;f_C (CS) 997~and 201§ SCMR 640. The learned counsel
\//:urther argued that the inquiry conducted'by Finance Departrnent was a.fact finding
ihquiry, which speaks only of ten ghost employees with no mention of amount and the’

penalties were imposed on the basis of the stated fact finding inquiry, which is unlawful

and the honorable court in case'2012 CLR 464 has turned down euch practice.--The E

learned counsel further " added that there were -ne. evidences,,f examination of ‘

, proeeeution witnesses or opoortunity of eross-examination,' which‘ .w‘a‘s, illegal and
unlavvfui and such practice has already been disapproved by the apex' court contained

. in its judgments PLD 1989 SC 335, 1996 SCMR 302, 2018 PLC (CS)997 and 2019 SCMR
640 That both the competent and appel ate authorities have awarded the penalty on
the recommendations of Inqurry officer, which practice is quite incorrect and turned
down by the apex court in a latest Judgment contained in 2020 PLC (CS) 1291 The .

learned counse! contended that the impugned order is not a speakmg order Iacking

AT %ﬁaw ingredients and issued in violation of Sectron 24-A of the- General Clauses Act.

Reliance was placed on 2015 PLC (CS) 1125 D and 2015 KLR. He further added that the -.

Q,ondents violated Article 10-A and 4 of the .constitution due to 'non-provision of

& ‘ ' . ~N
4
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@ >
opportunrty of free and farr tnal and adherence to due process of Iaw rather 1t ‘Was.
, restrlcted to selected questlons of hls chorce through questlonnarre Such process of
questronnanre has been deprecated by the apex COUI‘t*tI’\ rts Judgment 1993 SCMR 1440.
He further added that prelrmlnary lnquwes conducted by Finance Department (FD) and
AccoUntant General (AG) Ofﬁce are. contradlctory to the effect that Fihance. Department

suggested 10 cases of alleged ghost employees, while Accountant General Ofﬂce lnsted

. Department whereas in Accountant General list, the same is shown as" appomted on

‘::; Ny C August 2014 Srmnlarly, “another employee namely Fazal Wahab in the Fmance

Departrnent Ilst |s shown as appomted on July 2008 while in Accountant General list on

T e P o T PN VPSP T S T S e S

contamed etght appomtments prior to the date of posting of appellant i.e. 3i- 12 2011

opportuntty of cross-exammatlon afforded to the appellants The charges agamst the

- appellant were fi rmed up on the basis of suspicion. and surmises, therefore not

\\' 'sustamable m the eyes of law. The Iearned counsel further added that an alleged ghost

this Trrbunal vlde ]udgernent dated 30-03- 2018 in Servrce Appeal No 1070/2017. Still

another alleged ghost employee namely Mr. Mallk Hayat stands re-instated in service by
this Trrbunal vude judgement dated 12—04~2018 in service appeal No’ 572/2017 who
| actually was recruited back in 1996, The stance of appellant to th:s effect is further
substantsated wlth Issuance of a certificate by District Accounts Ofﬁcer Batagram that
eught alleged ghost employees were appomted prior to postlng penod of the appeliant

ATTE The Iearned counsel further added that the appellants have been’ duscrrmmated to the

.....

o . ,
#a E

— o -

statement/ of,prosecutlon witnesses nor other. offcrals, lncludmg the alleged ghost |

saccount the'other, co-accused of Accountant General Ofﬂce and Education department, -

e T, e mrmy
i

: |t as 18. Besmles employee Rahim Dad is shown as appomted on March 2011 by Finance
May 2013. It was added that both Flnance Department and Accountant General lists -~
. Such- contradlctrons in the inquiry reports negate its credibility. He added that nelther ‘

'_ mes have been recorded - in support of alledatlons/charges nor was the |

employee at Sr. No 16 namely Khais Gul has been allowed pension from 2016. -Another |

alleged ghost employee namely Fazal Wahab has already been re-mstated in service by

effect@lat recovery is.to be made from only three accused OfﬁClals wrthout takmg into -
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= who were also held responsible by the inquiry officer in the same case, but no action
‘whatsoever was taken against ‘them inspite of clear recommendations of the inquiry
otﬂcer to this effect That responsibility of the a‘ppellant is restricted to. 2% random

rhecklng of bills, as is evndcnt from f‘ indings of the inquiry report but the penalty S0

|mposed does not commensurate with the offence

6'.' Counsel for appellant (Mr Tarlq Mehniood).-mainly relied on the arguments put
forth by his fellow counsel for the appellant, Mr. Muhammad Ayaz wuth an addition that
]ob descnptuon ‘of the appellant was issuance of stamp paper from treasury and to
maintain its record having no connections with fake appomtments and drawl of lllegal '
money from government exchequer. Thar there is no mentlon of the appellant in the

prellmlnary inquiries conducted by Finance Department and Accountant General Office,

but still the a Haat was held responsible for an act not committed by, hlm

7. Learned counsel for the appellant (Hamid Younas) also relied on the arguments -
of his fellow counsels with an addition that Rule 10(3) of “Khyber Pakhtunkhwa
Government Serl/ants (Efficiency & Discipline).Rul.es, 2011. have been violated by‘ not
affording opportumty of. personal hearing to the appellant He further argued that no
opportunity of cross-exammatlon was afforded to the appellant WhICh is: unlawful and -
not sustainable in the eyes of law: Reliance was placed on 1998 PLC (CS) 1,338-E, 2008 .

 SCMR 1406, 2016 SCMR 108, 1957 SCMR 1073 and Service Appeal No. 61 3/2017.

8.  Learned Assistant Advocate General on behalf of respondents opposed the
contention of the appellants and stated that the appellants were properly proceeded
agamst as per rule, and law. Proper charge sheet/statement. of allegations were served
upon them, to which they responded accordingly. He further contended that proper
opportunity of defense was afforded to the appellants. He further added that on rhe

basis. of fact finding inquiry, it was established that the appellants were mvolved in’

fraudulent drawl of Rs. 80,30,614/ and th= charges leveled against them prM Z:PmSTED

the course of inquiry,. henre after fulfiling the required formalrtles maJor penalty ‘W

. : BERES '
awarded to the appellants C ' e Kh:-“r:sR
ifrt . - Co © Servid Sunal,
b . . '. ~ i . . Peshawar
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E 9”’ 3 We have heard learned counsel for the parties and ‘perused record It was. found -
. -that Dtstnct Accounts Office Batagram and Drstnct Education Office- Batagram both
} :, | .were tnvolved in the swindle, which was pointed out by an anonymous complamant
w' Staff posted in DAO Ot‘ﬂce Batagram comprrsed of Federal Employees of Accountant :
: 8 ‘ General Ofﬁce as well as Provmctal employees of Finance Department (Treasury), SO
' 3 preliminary inquiries were conducted simultaneously by Accountant General Office as
well as Finance Departrnent Both the preliminary inquires recommended only Mr.
- Hamid Younas, Sub Accountant for disciplinary proceedings, as hIS user account has
4 been used in the feedlngs of pay and allowances of ghost employees The most:‘
g A _ wnporl:ant recommendatlon made in both the 1nqu1res, WhICh wa..s altogether ‘ignored,
. ! o .was regardmg detatled probe to be undertaken by Educatton Department against
; .. District Edycation OF Ofﬂce' Batagram for fraudulent drawl/ghost employees, who had
U Wrm‘:: from Varicus‘cost centers- of Educatton Department in Drstnct Batagram :
A - The prelrmlnary inquiry conducted by Frnance Department; however recommended .
mrtratrng formal inquiry through a committee of Flnance Department Accountant

]

" General Khyber Pakhtunkhwa and Director General Audlt Wthh however was

conducted by a single inquiry officer from Finance Department and that too Only against
employees. of Fmance Department whereas employees of Accountant General Ofﬁce‘

and Drstrlct Education Office Batagram and the ghost employees were altogether

ignored. The inquiry was conducted in a shpshod manner only to punlsh its own
employees and no effort was made to broaden,the scope of the inquiry to reach the

AT E real culprits sitting in the oft‘rce of District Education Office Batagram "as well as’
SAT@Wnt General Offce, which was an act of discrimination ‘on- part of the
respondents Moreover Mr. Aurangzed, senior audltor of the office of DAO Batagram

‘ n’:’%]%d an employee of the office of Accountant General was also rnvolved m the scam, he
! eshaw ar 'h'owever is still in serwce, which clearly mamfests that the appellants were treated ina
dlscrtmlnatory manner and in violation of Article 25 of the: constttutlon 8esrdes one”
Fazal Wahab whose name was included in the list of ghost employees was Te- rnstated

' by this Tribunal vrde judgement dated 12- 04 -2018 rendered in. Serwce Appeal No
4

'il * | | LC(,% A /(;[7




B | ™ 572/2017 Though appeal was decided ¢ techmcal grounds but gave credence to the .

A fact that action against the appellants was against the norms of justice/fair play

“;: 10. © The formal inquiry conducted is replete w«th dlscrepancres, shortcommgs
K B lacunae and lllegautses The inquiry ofﬁcer was required to sift chaff From the grain,
' l ’ whlch could be done by following Rule 12 of Khyber Pakhtunkhwa G0vernment Servants
N B (Efficiency & Discipline) Rules, 2011, hv however showed cornplacency and presented a
1 ,: - .cut and paste report by mostly relying on -earlier fact finding mqumes The mqurry
4 | officer falled to establish as to how in the absence of any mcnmmatmg evidence
charges can be established against the accused. His ﬂndmgs were ‘based on -
G , ' B assumptlon/supposntlons We could not find basis of- apportronrnent of embezzied. -
. ':. . amount to be recovered from the appellants, as no criteria, rationale. and yardstick was
” U M@mquiry officer in reaching the figure of Rs. 2.6 million to tse recovered -

from each accused. The inquiry was -also deficient to the effect that it was:‘only

'conducted against em‘ployees of Finance Department. Had it been :conddcted jointly-
agamst staff of Education Department, Accountant Genera| Office staff as well as
against the ghost employees, it would have definitely helped in reachmg the bottom eof
the fraud, but the.mqulry officer, while ignoring the other co-accused, conr ned the
inquiry only to’its own staff and by doing 'so,. apportioned‘the whole responsibilities '

pertaining to Educatuon and Accountant General Office employees upon the appellants.

LA . o
1 TTESIBDJe are conscious of the fact that main beneficlary in the frautt were emptoyees '

: 2 of Education department, whether fake cr genuine and action agamst them would have
- !:gef g;tely helped in reaching to the bottom of the fraud commltted by the concemed
w Fraudulent draw! of such a huge-amcunt is not possible wrthout connlvance of. the
District Education Office Batagram, but record reveals that no action_ whatsoeverfwas

taken against either Employees of. Accountant General Office or Oﬁ“ ce of Education in

District Batagram unspste of the fact that Inquury ofﬁcer recomrnended that Educatlon .

b

. ' Department and Accountant General Office may initiate action agamst therr empfoyees

involved in the scam. It was noted that most of the aCtIVltIES regardmg appomtment of

#
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 staff and other allied issues with regard to drawl! of their pay and allowances haveé been
inltiated by education department and expenditure'incurred was also reconciled and
accepted by the department without any complaint. Ali this was done by the educataon

_ "department in connlvance with staff of Accounts Off' ce.

comrnltted as the District Accounts Officer, Mr. Muhammad Ayaz was charged for 18

- that eight of the employees entered the system before "his posting period as DAO
Batagrarn, which shows that wrong doer was already present before his ferrive! to this

post. Furthermore, yardstick for due vigilance is that the auditor coricerne_d'vzouid check

100% calculations as a test chack whereas the Assistant Accounts wouid' check about

. 10% calculation as a test check-and similarly the Account Offizer is to check about 2%
calculatlon asa test check and his responsnblllty to this'effect was neghg:ble Similarly,

" M. Muhammad Tariq Assistant Treasury Officer was also responsible for 10% check,

U» which also is ne e, Moreover as his desugnatlon mdmcates that he- was basucally a
. I'Y\Emg::g no apparent rote m actlvatuon of salanes and allowances

' Morzover, name of Mr. Muhammad Tariq was not. mentioned tn the prelimirary

however, cannot totally be absolved of their respon5|b|I|t|es as’ they fasled to properly
supervise the activities as were requnred The role of Mr. Hamid Younas Sub Accountant

is of prime importance to the effect that he was 100% responsible for checkmg as well

categoncally held responsible by all the three mqwres conducted to thls effect Record

also shows that all such fraudulent actlwtles were initiated from his user account

‘41 T including actlvatlon of pay and its transfer to other cost centers.
2 7‘5

IT E@ view of the sntuatson, the impugned order is set aside to the effect that: the

»

e.sj,' :o,léenace by convertlng major penalty of dismissal and recovery into munor penaity of
War

®

12.° The penalties imposed upon appeIIant:s does not commensurate'vvith the offense

ghost employees, who however was not responsible for all of them as record reveals

inquiries, but his name ap'peered in’the formal inquiry on the basis of ‘doubt They

as he was dealing hand responsib!e for activation of pay and allowances. He was

) pellant Mr. Muhammad Ayaz and appellant Mr. Tarig Mehmood are re mstated mto '
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b 'stoppagé of two increrhencs for two years each. Major pénalty ~im'p"o§éd 'upon the .

‘appellant Mr.. Hamid Younas is mamtalned to the extent of dlsmtssal Respondents ' 3

- 'however are directed, to conduct inquiry against Dlstrlct Educatlon Off ce Batagram as.
- well as the ghost employees wuthm three months for recovery_: q,f,_ :tbe-’ embezzled

. amount. No order as to costs. File be consigned to the record rdom'. RN
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SUPREME COURT OF PAKISTAN
{Appellate Jurisdiction)

PRESENT:
Mr. Justice Syed Mansoor Ali Shah
Mr. Justice Syed Hasan Azhar Rizvi

‘ Civil Petitions No.470 and 165-166-P of 2021

[Against the judgment dated 13.01. 20"1 passed by the Khyber Pakhtunkhwa
Service Tribunal, Peshawar in Appeals No.474, 473 and 673/20 £7)

Hamid Younas. N {in CP No.470) )
Government of Khyber Pakhtunkhwa (in CPs No,165-166-P)
through Chief Secretary, Peshawar and
others.

Petttzoner (s)

Versus -

Government of Khyber Pakhtunkhwa (in CP No.470) .
through Chief Secretary, Peshawar and

-others. . - -
Tariq Mehmood. o . (in CP No.165-P)
Muhammad Ayaz. o ' {in CP No.166-P)
..Respondent(s)
For the Petitioner(s) ' T Mr. Muhammad Shoaib
(in CP No.470) A Shaheen, ASC
For the Petitio\ner(s) - ¢ Mr. Zahid Yousaf Qureshi, AOR
(in CPs No.165-166-P) and Sardar Bahadur, Deputy
For Respondent(s) : Secretary (Finance)
(in CP No0.470) Farhad  .Durrani, Accounts
' Officer, A.G. Office (KP)

‘ For the Respondent(s) ‘ : Mr. Zulfigar Ahmed Bhutta,
(in CPs No.165-166-P) ' ASC

o B _ Mr. Tariq Mehmood, ASC
Date of Hearing 1 23.05.2023

Syed Mansoor Ali Shail, J:- Brief facts of these cﬁses
.are that M/s Muhammad Ayaz (Respondent in C. P.166-P/2021),
s’I‘arlq Mehmood (Respondent in* C.P.165-P/2021) and Hamid
Younas (Petitioner in C. P.470/2021) were holding the posts of

Dlstrlc.t Accounts Officer, Assistant Treasury Officer and  Sub

Accountant, respectively, at the District Accounts Office

{r £5urt Associate
Supr cr‘ﬂ Court of Pakistan
‘{slamabad
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P ' Battagram. They were proceeded dcpartmentally on the charge of
. fraudulent withdrawal_of money from the government exchequer.

After formal inquiry, the said officers were proceeded against under

the Khyber pakhtunkhwa Government Servants, (Dfﬁcxeney &
v' Discipline) Rules, 2011 and were dismissed from service and
, recovery of Rs.26,76,871/- was also ordered to made from each of
! ‘ them vide order dated 18.1.2017. The said officers preferred
departmental appeals put to no avail and thereafter ’they filed
service appeals before the Khyber PakhtﬁnkhWa Service Tribunal,
Peshawar (“Tnbunal) which granted relief to Muhammad Ayaz
" and Muhammad Tariq by sefiing aside their dismissal order and
reinstating them in service by convertmg the major penalty of
dismissal fr-om service into minor penalty of stoppage of two
increments for two years. In the case of Hamid Younas, the
Tribunal maintained the major penalty of dismissal from service to

his extent.

2. We have heard the learned counsel for the parties and
have perused the impugned judgment. we have'noticed that the
Tribunal held that “the formal mquu'y was replete with

dlscrepanmes, shortcommgs lacunae and lllegahtles The

Tribunal also held that the inquiry failed to estabhsh as to how in

the absence of any .incriminating evidence charges can be proved

.against the accused. The rripunal further held that the inquiry

A officer did not follow any criteria or yordstick for imposing the
recovery on the said officers. The Tribunal also held that the
inquiry was defective das it was held only agamst the staff of

Finance Department, whereas the staff of Educauon Department

was totally ignored without taking into effect that the matter
relating to ghost employees and fake appom&ments involved the

District Educatlon Office, Battagram.

3. The Tribunal after holding that the. m:quiry was
defective, reinstated Tariq ‘Mehmood and Muhamrnad Ayaz by

converting their major penalty of dismissal from service to that of

minor penalty of stoppage of two annual increments for two years,

sourt Associate
prcmo Court of Pakistan
Islamabad
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whereas major penalty of dismissal from service was maintained in

the case of Hamid Younas.

4. + We have heard the learned counsel for the parties and

have gone through -the record. We are of the view that once the

_ major penalty of dismissal was set aside by the Tribunal due to

defective inquiry procecdihgs, a denovo inquiry should have been
ordered, that too by including the concerned staff of District
Education Office, Battagram. Therefore, conversion of penalty from
major to minor in case of Muhammad Ayaz and Tariq Mehmood
and maintaininé the major penalty in case of I~lan1id Younas is not

! . .
sustamable in law.

5. - In the cucumstances we set as1de the impugned .. .
judgment and direct the departrnent to hold a denovo inquiry
against the three officers before us, as well as, the concerned
ofhcers of DlStl"lCt Education Offlce, Battagram, which should be
concluded Wlthlrl three months., In this background, _ ‘Lhe
departmental order of dismissal passed aéainst ‘the officer dated
18.1.2017 is also set aside and all the three officers are reinstated

in service. Further, the arrears of pay of the said :ofﬁcers shall be
w1thhe1d till the conclusion of denovo i inquiry proccedmgs and they
shall also furnish the surety bond for the alleged amount of
misappropriation to the sausfacuo*l of the department w1thm a
!fortmght from the date of their reinstatement before the start of the
'Sdenovo inquiry.

6. All these petitions are converted 1;1‘to appeals and
allowed in the above terms.

be True copy
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Associate
Supreme Court of Pakistan
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