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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No: 1702/2022

Hassan Farid District Bannu.....coocvveerniieeniiniuerineiniiiie e Appeilant
VERSUS
Government of, Khyber Pakhtunkhwa through the Secretary E&SE Department &

OLREETS 1o ervvsvesaasessnansaneseensoeebtasensnaeran s ts bbb s e s baaassebs tos bR tiaen e sttt Respondents

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth, fﬁiﬁg’i‘_g;ﬁ‘."_,i‘tﬁif.f;‘ff;:';;" ’
PRELIMINARY OBJECTIONS. - w1193

1 Thatthe appellant has got no cause of action.

9 That the appellant is not an aggrieved person within the meaning of Article
212 of the constitution of Islamic Republic of Pakistan.

3 Thatthe appellant has concealed material facts from this Honorable Tribunal.
4 That the appellant has not come to this Honorable Court with clean hands.

5 That the appeal in hand is based on mala fide intentions for illegal service
benefits.

6 That the matter in hand is barred by law in view of the law of limitation Act
1908.

7 Thatthe case is bad for mis-joinder and non-joinder of the necessary parties.

8 Thatthe appellant is not entitled tor;the grant of upgradation w.e.f. 01-10-2007
in the Department.

ON FACTS.
1 ThatPara-1 needs no comments.

9 That Para-2 is correct to the extent of the appointment as SET and one step
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide
Notification dated 01-10-2007 and where under, the appellant along with other
similarly placed SSTs/SET were upgraded in BPS-17(P) vide Notification No.
SO (PE)2-6/SET(B-16) upgradation from BPS-16 to BPS-17(P) dated
20-01-2010 by the Respondent Department attached as Annexure A for ready
reference.

3 ThatPara-3 is correct to the extent of disposal of the mentioned Service Appeal
vide judgment dated 05-11-2012 on the analogy of judgment dated 07-07-2009
and 23-02-2010 wherein, the department has been directed to assertion that
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the appellant is similarly placed person with those of the judgment holders,
therefore, the appellant has upgradation in BPS-17 (P) vide Notification dated
26-01-2010 after processing the case of the appellant for upgradation by the
department under the relevant provision of law & rules in field. (copy of the
judgment dated 05-11-2012 is Annexure-B.

That Para-4 is also correct to the extent of the Notification No. SO (PE)
E&SED/2-6/DPC meeting/2019 dated 05-09-2019 of the Respondent No.l
attached as Annexure-C.

That Para-5 is incorrect as the act of the Department with regard to the
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled o
the grant of upgradation w.e.f 01-10-2007 on the grounds of being not a
similarly placed person.

That para-6 is correct that vide judgment date 18-10-2022, the petition of the
appellant has been dismissed by the Honorable Peshawar High Court,
Peshawar attached as Annexure-D.

Thatpara-T7 is incorrect as the appellant is not an aggrieved person within the
meaning of Article-212 of the constitution of 1973, hence, the case in hand is
liable to be dismissed on the following grounds inter alia: -

ON GROUNDS.

A

Incorrect & not admitted, the appellant has been treated as per law & rules by
the Department vide Notification dated 20-01-2010.

Incorrect & not admitted. the cited judgment dated 05-11-2012 is not
applicable upon the case of the appellant.

Incorrect & not admitted. as replied above.

Incorrect & not admitted, the appellant is not entitled {6: upgradation w.e.f.
01-10-2007 against the SST post In the Department.

Incorrect & not admitted. As replied above.

Incorrect & not admitted. As already replied above by the Department.

Incorrect & not admitted, however, the Respondents also seek leave of this
Leaned Tribunal to submit additional grounds record & case law on the date
fixed.
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Therefore, in view of the above made submissions, the appeal in hand
may kindly be rejected in favor of the Department in the interest of justice.

Dated. ___/__ /2023.

o e

g DIRECTOR
E&SE Department Khyber
\/\ Pakhtunkhwa, Peshawar.
(Respondent No: 3)

SE/CRETARY
Finance Department Khyber
Pakhtunkhwa, Peshawar.
\/ (Respondent No: 2)

5
h.:.:,. PAR

g4 SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)

AFFIDAVIT

I. Dr. Hayat Khan Assistant Director (Litigation-II) E&SE Department

Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents

of the instant para wise Comments are true & correct to the best of my knowledge &
belief.
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AFFIDAVIT

'I Dr. Hayat Khan Assistant Director (Litigation-11 }'E&SE Department

Khyer Pakhtunkhwa do hereby solemnly affirm & declare on oath that'the contents of -
the instant para wise Comments are true & correct to the best of my knowledge & belief.
it 18 Lurrner stated on oath that in this appeal the answering: Respondents
have ne: he3 been placed Ex-Parte nor their defense has been struck (bff/cost
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scamotion Committee (DPCY in its meeling held 0. 07,2019, the C‘c’mpucm Avthority (€hief T - . l',
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L i. T hc Al cuunlnnl Cieneral, &Ilyhcr qudm ichivi, Boshowi:
) 'Q"_';__ The Secretury o C.u:wf of Khyber Pakhtenlhwe, Finanee Dcpurtmcnt.

3, The Seerelury o Gnvt of ’Lhybcr Pakhiurusiiwa, ainbhshmultDcpu.rmcut ’
4, PSO 1o Chief Sect retory to Govi, of Khyber Pildilunkhwa, !
5. PSCto Addxtnonn[ Chicf Sceretary FATA, : : o
6. The Direcior (E&BT 5) Khyber Paichiunichwa Peshawa, .
7. The Direetsr ESRU, Khyber Pakhiunkhwa, - S
g The Dircclar, Cu-nuul!um and Teucher Edoeution, Abbatmbnd ‘ iy e
ST 9" The walm- Educauon (Newly Merged Districts), Warsnk Rosd Peshowar, -
10. The Deputy Direclor EMIS, E&SE Depariment, with the request to upload this '

~ nolification on E&SE Depdriment website (wwwknese,pov:ple). o Ty
1, The Sectian Olﬁcr*r.. (Male/Femals), E&SE Dephrtment, Peshawnr, . | : e
12. The District Educnlmu Officars, th.menlru-y 2 Se cund\u'y Bduuutmn CUﬂCL.l'T‘CL. ' '
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td, The Pnnc:pui/chrJumt.tm/[Icr.dmmtrvm concurr-t.(l T ' o 1
15, P8 1p Secrelury, I~&.SE Departmunt. ' ' B '
16, PA lo Additional SLCrl.lUry (Csinh), E&SE DLpurlmcnt
17. Officers concerned.
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- BANNU BENCH,

(Iumr'lal 'Depmmcnt)

V.P No. 672-B of 2020

Hayeatullah and others
Vs,
Gavt. of Khyber Palthtunlkdnva ete.

JUBGEMENT. -

Date.of bearing 18.10. 2022 f

For pf-u‘uoncr Mr Thramullah K Ium Marwat,
For r',spondcnf Sardar Mubanmmad Aslf Assit: A. G

i
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SAHIB,?ADA ASADULLAH J— The petmoner approached

!

this Court by mvokmg 1ts JUI‘!SdICllOI} under Amcle 199 of

the Consmunon of Islamic Repub ic of Pakjsl'aﬁ, With ,the"
prayer "It is thezefo:e most humb!y D ayed that" .on :

acceptance oj I}us Wit poz‘zt:on the hon’ble Cowt may be

pleased (o: (}) Decla;e rhe mactzon and not z‘zecmng the ,'  :

petirioner at par with ther) colleague whom gzanied .s'ame AR

relief (upgradation BPS-M 10, 17, weﬁ'om 01, !0?007)‘3

vide riotification datef105 09 20}9 may ‘be declared as L

illegal, zmconsh!zmona[ without ‘auth_orzty. 'a71d .

disrrimi;mto;y, (2) Direct. The /'espohdmts map "i:riher.‘

please be dnected to treat the pez‘zz‘zone: at paz wiz‘lp S

Rehmatullah and o.’haz.s col/eagves whom gz am‘ed n’lmf of : "

Up-gr adanonfrom BPS 16 to BPS 17 W, eﬁom 01 0/ 2007
wa’e nonf cation dated 05 09 2019 ana’ the same may al.s'

be allowed 1o the pe‘irzoners ﬁ om ﬂzezr due daz‘e 01 1 0 2007




(W

with all ocm‘sagzzwmrl b@nef its undez .“/e pz znczp!e lczzd

n’own byy the Supr( me Court in Judgment repor tea a.s 2009‘; . "
SCMR 1 & 2018 SCMR éa’o Any other remedy which rhzs -

hon'ble Co.nz‘ deems fit & appropr iate that may- aLso be

it

eranted in javow of petitioners.

2. Brief facts of the case leading to ﬁlethemstant o ,-

writ getitioh are that, initially the petitioners wers ,apjjbintfé'd" o

on témporary - bases ‘and thereafter ‘their service: was

regularized. Thereafter, on 01.10.2007 the Govcmnieﬁt of

|

Khybts'r Paldllunkhwﬁ issued a notiﬁcation for upf—gfédatidﬁ' :

of their posts to; BPS 17. In comphance of the notxﬁcatlon'
some of then colleagucs ‘were upgraded from’ BPVS 16 to"-‘
BPS-17, but the peti‘h’oners and:so_mg ,_o'thers We:e _1‘gnq__red,,~:ﬁ"'-;
therefore, some of ‘rhé colleague's' of '.th'-‘e- petifigﬁ'é:}s ha;{fé S
-~ filed appeal before the Sefv;ce tnbunal Pesha\;/ar \%fhxgsh-:' o
was accepted vide Judgment dated 05.11 2012 The‘- o
department in compliance of the Judgmcnt dated 05 11 2012 )

UPgraded the petmoners and - others vide order dated:'

05.09. 7019 The pentloners moved an applxcatlon to the.,"__"'
departmenl for up gradation of petltmners in. ught of the'f‘__:":._:"

Judgmcm of service tribunal, but the responden’u mmed'_ L

deaf ear. Hence, the"mstant writ p,et;tm'n‘.\ o

3. The learned coﬁnse_l-_. for the vp‘et‘iﬁo‘nféll'st"- o

alongwith Asstt: Advocate Genvéral",werc heard at leng'tl'i'.and', o .‘f _

with thur valuable assistance the. record was gone through -

s’\ f“LLJT?‘;r"
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3. | \_'i/

4. The ntl‘{)'\/f’lcy bmug,ln for resolution 3efoxe ' @ -
this ccﬁrt is th?' re:troupuctwe eﬁLctlto‘ the up ‘gradaAttoni" o '
gra{'xl:é‘:d in i"avom.' Qf thé:'pctiltironers. 'Though "th.is‘-icom_t_..-is‘:
conscious of _thl;3 fact t'hatl in case Of ﬁp»gradéfioﬁ{it Ai-x_as' ', L
competency to. intervene, bgt._o-nce the posts afg'épgtéded,
then in thﬁt.eventual_ity, 'flts prbspebﬁve or re@oéﬁeétiﬁg"
éffec‘t does not fall within-tﬁé cdmpé_tence and jﬁi‘iédiétidn-.. A' -
“of this court, as in case af askmg for- semor*iy or 'otherwme#
it 1s tha competent fomm that has b‘een caled for the«
purposu T 18 1cmned coun%l for the pctltmnm wante.d the |
ndulgence of 1]115 court by refemng to few. Jvudgments.
passz,cll by.. quﬁenor.courts of the land and we keenly went- -
fhough the same. We are afrald that the precedent rehedl -
upon by the petitioners do.not sumaort the stance of the’: .
- patmoners as in thosc Judrfments 1t has beun clan Jéd that':
in cése of -up- gxadamon hlgh cc.)urgls competcnt enouo‘h to ..

entertain, but before us is not the questxon of up- gadatlon'

rather, it’s after math.

5, . ’.I‘h'_e- learned ‘co'uriselll fcn tﬁ'e'.pgtitioﬁéi':s':féfgr}‘édv'f’.-'-, -
to the case of similar' pla'ca:chlv e'niplégfees, who approacheci

. the provincial Service Tribunal and that their appeals wére'
ahéwud The learned counsel wantea tlns court to press into
serviq(: the rule of consistency.ahd 1o gilow the “p'g:t;t.;_onerlsji '

on ‘that'score- tdb but we_are mindful of 'ﬂile"ﬁibts '-.t'_h‘éit" .

Suf\'l ¢ Tribunal has ample powarf; to 1mplement 1ts omer/'_ ) S




. . ' .' o . ‘ ) |/ ) .
Rk o+ judgment, if petitioners went indulgencesof-this ‘cuurt on

| )

that score along, then again they. are to-approach the said - -

forum by asking impleme?tation,of.th’c judgment passed in"

cuse of similar placed employees, but, if the petitioners *

want indulgence of this court for providing retrospective

effect then we are afraid that this court cannot.

6 The cumulative-effect of what l1a$-.-lijéczﬁﬁ-stéfedf""

above, leads this court nowhere but to-hold that this court is
. _ i ) e . | ': . N .
lacking competency, A clog-has been put on its powers -
under Article 212 of the Constitution of Islamic Republic :b.f o

!

Pakistan, 1973, amd'that-'bci;ng civil servants, the'_-jjé‘fii:ian.ers e

should approach the competent forum, which is no other
then the Provincial Service Tribunal for redressal of their

grievances. The instant writ petition is lacking substance as™. -

such the same is answered in negative. However, the . .~
petitioners are at liberty to approach the competent forum .

}

i

for redressal of their grievances. -~ . . EE | f
' o ‘ v
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Announced, GERTIFIED TO BE TRUECOpY - . .- -

18.10.2022 .
*fzan/PS*
1 e U - ‘7—‘*‘ ' o o -
Peshawar High o Bahme3ench < o
Authorised Under Arlicte 87 af . e
The Qanun-e-Shahadat Ocdinanca 19850,/ L

Hophle Mr, Auaticn fahibnadd A¢liital
Hon'bla Me ustlee Shahid Khany
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