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BEFORE THE HONORABT.E KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No* 1702/2022

.AppellantHassan Farid District Bannu

VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE 

others.......................................................................................................................

JOINT PARAWTSF COMMENTS ON BEHALF OF RESPONDENTS Noj 1-3.

r< r 1 v'-n' r f“ n
■ ‘■'s''-rvSc4.*Respectfully Sheweth

779 ^
UTi'iSc-y Nc"--'-'—

72hjM3
PRELIMINARY OBJECTIONS.

1 Thatt\^e appellant has got no cause of action.

aggrieved person within the meaning of Article2 That the appellant is not an
212 of the constitution of Islamic Republic of Pakistan.

3 ThatVae appellant has concealed material facts from this Honorable Tribunal.

4 7!&a^the appellant has not come to this Honorable Court with clean hands.

hand is based on mala fide intentions for illegal service5 That the appeal in 
benefits.

6 That the matter in hand is barred by law in view of the law of limitation Act 

1908.

7 TTza^the case is

8 TAa^the appellant is not entitled ioQthe grant of upgradation w.e.f 01-10-2007 

in the Department.

bad for mis-joinder and non-joinder of the necessary parties.

ON FACTS.

1 Tlfta^Para-l needs no comments.

2 That Para-2 is correct to the extent of the appointment as SET and one step 
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide 
Notification dated 01-10-2007 and where under, the appellant along with other

pgraded in BPS-17(P) vide Notification No. 
from BPS'16 to BPS-17(P) dated 

Annexure A for ready

similarly placed SSTs/SET 
SO (PE)2*6/SET(B-16) upgradation 
20-01-2010 by the Respondent Department attached

were u

as
reference.

correct to the extent of disposal of the mentioned Service Appeal
the analogy of judgment dated 07-07-2009

3 77za^Para-3 is
vide judgment dated 05-11-2012 _ f
and 23-02-2010 wherein, the department has been directed to assertion that

on
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the appellant is similarly placed person with those of the judgment holders, 
therefore, the appellant has upgradation in BPS'17 (P) vide Notification dated 
26-01-2010 after processing the case of the appellant for upgradation by the 
department under the relevant provision of law & rules in field, (copy of the 
judgment dated 05-11-2012 is Annexure-B.

4 That Para-4 is also correct to the extent of the Notification No. SO (PE) 
E&SED/2-6/DPC meeting/2019 dated 05-09-2019 of the Respondent No.l 
attached as Annexure-C

5 That Para-5 is incorrect as the act of the Department with regard to the 
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled to 
the grant of upgradation w.e.f 01-10-2007 on the grounds of being not a 
similarly placed person.

6 para-6 is correct that vide judgment date 18-10-2022, the petition of the 
appellant has been dismissed by the Honorable Peshawar High Court, 
Peshawar attached as Annexure-D.

7 77?a^para-7 is incorrect as the appellant is not an aggrieved person within the
meaning of Article-212 of the constitution of 1973, hence, the case in hand is 
liable to be dismissed on the following grounds inter alia: -

ON GROUNDS.

A. Incorrect & not admitted, the appellant has been treated as per law & rules by 
the Department vide Notification dated 20-01-2010.

B. Incorrect & not admitted, the cited judgment dated 05-11-2012 is not 
applicable upon the case of the appellant.

C. Incorrect & not admitted, as replied above.

D. Incorrect & not admitted, the appellant is not entitled fe; upgradation w.e.f. 
01-10-2007 against the SST post In the Department.

E. Incorrect & not admitted. As replied above.

F. Incorrect & not admitted. As already replied above by the Department.

G. Incorrect & not admitted, however, the Respondents also seek leave of this 
Leaned Tribunal to submit additional grounds record & case law on the date 

fixed.



Therefore, in view of the above made submissions, the appeal in band 
may kindly be rejected in fa vor of the Department in the interest of justice.

Dated. / /2023.

^)IRECTOR
E&SE Department Khyber 

Pakhtunkhwa, Peshawar. 
(Respondent No: 3)

SECRETARY
Finance Department Khyber 
Pakhtunkhwa, Peshawar, 

y (Respondent No: 2) do
^&SE Department Khyber 
Pakhtunkhwa, Peshawar. 

(Respondent No: 1)

AFFIDAVIT

I, Dr. Havat Khan Assistant Director (Litigation-II) E&SE Department 
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents 
of the instant para wise Comments are true & correct to the best of my knowledge &

belief.

v\

Depc nent
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i(Judicial‘DeportmenO

Vr\rNo,672-B of 2020
P/O'

HavP-tiUlah nnd others
't/Vs. ^'■0

Govt, of iOiybcr Paiditunkhwa etc.

.nmoEMML

Dateofhearina IB.10.2022

For peiilioner: 
For respondent:

MrJ'l(rnniullnli Klinii Mnrwai. 
Snrriat' Muhammad AslfAssti: A.G

i I ,

SAHIBZAJOA ASADULLAH, J.— The petitioner approached * 
j ! ' * i ■ ■ , ;

this Court-by invoicing'its jurisdiction under j^ficle 199 of . ■

the Constitution of Islejiiic. Republic of PakJstahj with tlie ■

prayer '7/ is therefore, .most . 'humbly prayed thaV

acceptance of this vmi petition, thehon'ble Courtmay be-

pleased to:(]) Declare the inaction and not U'eafingdlie. .

c7

on .

petirioher at pay Mnth their collea^e whom gjmieci same .'' 

relief (up^adation 'BPS-id

I

to. I7i w.efrom OJ. JaPM?} '. 

may be declared

unconstiiiitional without . authority

vide notification daied05,09.20]9 as
\-

illegal,
and

discriminatory (2) Direct: The respondents may further 

please be directed to .ti'eat the . petitioner at par. y\fith- ■ 

Rahmalullah and others collea^es whom granted-relief of
t

Up-gradation from BPS 16 to BPS 17 w.e.from Ol/OihoO? ' •. '

vide notification dated 06.09.20]9 and the samd may atf ■ 

be allowed to the petitioners fi-om their due date OL l d-fOO?' ’

C. '

TO B''- .. .

. I

I
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with all comeqii6nv:a! 'hanefits under 'the principle laid.

I '

■/

down biy the Supreme Couri in Judgment reported, as' 200.9 . 

SCAJR I & 2018 SCAJR ^80. Any other remedy which .this 

“ hon'ble Couid deems fit & appropriate that may also he.

gi'anted in favour ofpetitioners. “

Brief facta of the case leading to file the instant 

writ j^etition are tlmt, initially,the petitioners, wer6 appointed 

on temporary • bases and tliereafter their service: was

2.

C? regularized. Thereafter, on 01.10.2007 the Government of
Cl..

Khyber Palditunkliwa issued a notification for up-gradation

of their posts toiBPS-17. In compli^ce of the notification 

some of their colleagues were upgraded ffom'BPS-i6 to 

BPS-17, but the petitioners and .some .others were .ignored 

therefore, some of the colleagues of the petitioners have 

filed appeal before the Service tribunal, Peshawar which 

accepted . vide judgment dated 05.11.2012. ^ The' 

department in compliance of tlie judgment.dated 05.11.2012 

upgraded the petitioners and others, vide, order dated
I . •

05.0^.2019, The petitioners'moved an application to the, . 

department for up gradation of petitioners in. light of the 

judgment of service tribunal, but the respondents .turned 

deaf ear. Plence, the instant writ petition. ,

The learned counsel for tlie petitioners

)

was

3.

alongv/ith Asstt: Advocate General'.were heard at lengtlr-and

with their valuable assistance tlie record was gone through

T r s
T. A j V' * •" • I

I.'
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-! The controversy brought for- resolution -.pefore 

tiiis court is the retrospective effect to the up-gradation 

granted in favour of the petitioners. Though this court is \; 

conscious of the fact that in case of up-gi-adation'ft has 

competency to- mtervenej but once the posts are upgraded/ ■ 

then in that eventuality', its prospective or retrospective 

effect does not fall within the competence and junsdicdon . 

of tlris court, as in case of asking for sehiorit-y or otherwise 

it is the competent foaim that has been created for the. I 

puq^ose. The ieaimed counspl for the petitioner w^ted. die . 

indulgence of this court by referring to few'judgrnents 

passed by. superior courts of the land and we .keenly went 

through the same. We ai'e afraid that tlie precedent ..relied 

upon by the petitioners do not support the stance of tlie 

petitioners, as in those judgments it has been clarifed. that 

of up-gradation high court is competent enough to 

entertain, but before us is not the question of up-graciation,

4.
f''

u

in case

rather, it’s after math.

The learned counsel for the petitioners referred p-;
'• I ’ S' , ■

of similar placed employees, who approached;

. the provincial Service Tribunal and that tfieir appeals 

allowed. The leained counsel wanted tliis court to press into 

sen/ice the rule of consistency and to allow the pqtitioners 

on that score too, but we are mindful of die facts that- 

Ser\dce Trihuna] has ample powers.to implement its order/ .

ft®® ' ■

5.

to the case

were

'.i ’
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judgment, if petitioner;] want indulgence^mf^tKia, cciUit'on < 

that score aione, then again they are to, approach the said 

foaim by asldng iinpiementation,of .the judgment -passed in' 

ense of similar piBced employees, but, if the petitioners 

want indulgence of this court for providing retrospective , 

effect tlien we are ah-aid that this court carmot.

L.

•r

The cumulative effect of what has bee;n stated6.

above, leads this court nowhere but to hold that this court is
' ' ’ I : '

lacldng competency^ A.iclog'has been put on its, powers 

under Article 212 of the Constitution of Islamic Republic of 

Pakistan, 1973, and tliat being civil.servants, the.petitioners 

should approach, the competent forum, which is no, other

th(sn the Provincial Service Tribunal for redressal of their
/

grievances. The instant writ petition is lacldng substance as

such the same is answered in negative. However, the . 

petitioners are at liberty to approach the’ eompetent forum 

for redressal of their grievances.

(^.^pTIFIED TO BE TRUE copy ■Announced.
I18,ld.2022

I p.,.

Peshnwnr High v;iuf( '
Aulhori'ied Under Ariicic 6]'

.7 vVijj:

,vA/.AThp Oanun-G-Slinhadal Ordinance 1i}a*i

(n.D)
JJon'hlii fir, •fii.ttieii Bahtbuntid AaUiUfih
Hon'hJrt M'r. iJu-ftlce Shahid KJiarit,

2 0 OCT 2022At c)
K.'r.ir;,V nil)V!
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