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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRTBTTNAL PESHAWAR.

Service Appeal No» 1705/2022

AppellantAbdul Wahid District Bannu

VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE Department & 
others..............................................................................................................Respondents

JOINT PARAWTSE COMMENTS ON BEHALF OF RESPONDENTS No: 1-3.
[■ruvv.ou-

ServiceRespectfully Sheweth.
7x0^ 

77/<g 9
PRELIMINARY OBJECTIONS.

r."ii I e*.l1 That the appellant has got no cause of action.

2 That the appellant is not an aggrieved person within the meaning of Article 
212 of the constitution of Islamic Republic of Pakistan.

3 Thatthe appellant has concealed material facts from this Honorable Tribunal.

4 Thatthe appellant has not come to this Honorable Court with clean hands.

5 That the appeal in hand is based on mala fide intentions for illegal service 
benefits.

6 Thatthe matter in hand is barred by law in view of the law of limitation Act 
1908.

7 That the case is bad for mis-joinder and non-joinder of the necessary parties.

8 Thatthe appellant is not entitled tb:;.the grant of upgradation w.e.f. 01-10-2007 
in the Department.

ON FACTS.

1 7!6a^Para-l needs no comments.

2 Para-2 is correct to the extent of the appointment as SET and one step 
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide 
Notification dated 01-10-2007 and where under, the appellant along with other 
similarly placed SSTs/SET were upgraded in BPS-17(P) vide Notification No. 
SO (PE)2-6/SET(B-16) upgradation from BPS-16 to BPS-17(P) dated 
20-01-2010 by the Respondent Department attached as Annexure A for ready 

reference.

3 TTza^Para-S is correct to the extent of disposal of the mentioned Service Appeal 
vide judgment dated 05-11-2012 on the analogy of judgment dated 07-07-2009 
and 23-02-2010 wherein, the department has been directed to assertion that
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the appellant is similarly placed person with those of the judgment holders 
therefore, the appellant has upgradation in BPS-17 (P) vide Notification dated 
26-01'2010 after processing the case of the appellant for upgradation by the 
department under the relevant provision of law & rules in field, (copy of the 

judgment dated 05-11-2012 is Annexure-B.

4 That Para-4 is also correct to „ , . xt i
E&SED/2-6/DPC meeting/2019 dated 05-09-2019 of the Respondent No.l
attached as Annexure-C.

the extent of the Notification No. SO (PE)

the act of the Department with regard to the5 That Para-5 is incorrect as _
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled to. ^ 
the grant of upgradation w.e.f 01-10-2007 on the grounds of being not a 

similarly placed person.

6 para-6 is correct that vide judgment date 18-10-2022, the petition of the
been dismissed by the Honorable Peshawar High Court,appellant has 

Peshawar attached as Annexure-D.

7 77ia^para-7 is incorrect as the appellant is not an aggrieved person within the 
meaning of Article-212 of the constitution of 1973, hence, the case in hand is 

liable to be dismissed on the following grounds inter alia: ■

ON GROUNDS.

A. Incorrect & not admitted, the appellant has been treated as per law & rules by 

the Department vide Notification dated 20-01-2010.

B. Incorrect & not admitted, the cited judgment dated 05-11-2012 
applicable upon the case of the appellant.

C. Incorrect & not admitted, as replied above.

D. Incorrect ^ Tint, admitted, the appellant is not entitled to/ upgradation w.e.f 

01-10-2007 against the SST post In the Department.

E. Incorrect & not admitted. As replied above.

F. Incorrect uot admitted. As already replied above by the Department.

is not

G. Incorrect & not admitted, however, the Respondents also seek leave of this 
Leaned Tribunal to submit additional grounds record & case law on the date
fixed.
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Therefore, in view of the above made submissions, the appeal in band 
may kindly be rejected in fa vor of the Department in the interest of justice.

Dated. / /2023.

T)IRECTOR
E&SE Department Khyber 

Pakhtunkhwa, Peshawar. 
(Respondent No- 3)

SECRETARY
Finance Department Khyber 

/ Pakhtunkhwa, Peshawar.
1 (Respondent No- 2)

^secretary
®^E Department Khyber 
Pakhtunkhwa, Peshawar. 

(Respondent No- l)

affidavit

T n. TT.v.t. Khan Assistant nirentor (Litisationjil E&SE Department
Khvber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the “nten s 
She mstant para wrse Comments are true & correct to the best of my knowledge &

belief. ^

Dep^ lent
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cTC'Wm^.?EWf OT'-KliVDET^ PA 
ILLE.Nrii.NTyVlO/ <S: SEGOKDARV lipUCATIOTJ

• Diuccl Pci-iiawni; tlic.'C5.0S.2019’

-r'

MO'nr>’iC/vnoN
I'ci^ommcndc'.iianii ot Dupni'tmiinlalOn LiiaMn.SO na'4ir:>iSO, l^'2-/D.rC_._ McuiHn

mcclini:' hdfl in.0‘7,20!9. ihc Cbnipeicni,AuCiorily (thiijfI'roinoiiaii Coinmiuci; (DPC) in iit;
Sccrr.Lm-y Kliyba- Pnichtnuiciiwn) i3 plciiiitid lo /.ippj'adn /promote the ’following SSfs

BS-r/ (PbL^iona! &■ PaiBiilEr), in lililit of ^onil .
«' -

(Malc/'Fcuuilc) from BS-lfi to
Jvidgcmcni/ucecptmicc of tippc'n! by the comptilent niUhority p incntmngd.nEnmstcach

T\ ■ ■
name:-- ' h I \ ,. .

i*fUnli' 
A.|iti'nl!i!ir.ciit

• . lluiirurlisNome v'a I’l'iJiinit I'lnci; 
nrV’(i.nihu

MSUDale of Cli'UiS.t,'
oi's-if: w dpStITUpanJodiiU from 

(Pui-ional) w.tt.r OJ.in.lUO-; liislciu! of 
-2(l.Ql.lf}l0 ItJ.. llic,’ Liglil of ICIiybcr 
rulilUiii'idnvii Sendee Tribiiiinl Judgnieiii

I’ltir.nilloh l.n*. riv-SS’r, 
c;i-i:i 13ai'ii K]\c\. Liikl-i 

i I'-lar'.vui ‘
r/.io-ic/sn

dulcil CS.n.20I2.

ui’S-jfi lo nf‘S-]7Upi^nJiiclDii .fenm 
(I'ui'sonol) \Vie.f QI.10.20117 liislmid of
20,01.2010 ill llic- UcUl of IChybor
riilditualtUivu Scn'lcuTrlUiuinl ,)iulRm_oii> 
dnUiJ U5.II.2012. •

Miihnininiitl Vuqoulj, 
GMS Dill 

Mvilir.i""i:idi f'b. 'i'util'.
25.12.lOJid

2

Ujiiirdmled IVum. 'ItPS-JO lu^PS-l7 
(PersDiiel) w.c.f' U’l.10.2007,
2ll.ni.2UlQ- ill. lliu ■ Liuin tif ■ IChybor 
PnkiUuiiklnvii Servlce’rribimiil JiiUninuiil 
liDliid 05.11.20,12. ..

\ ,
A/ Ikluntu IJlIiiil, c\-SST. 

GI/IS Uafiiml India-.d, 
Pi'lTiinV.

01.01.1001■/ 2.‘i.01l,lD5U

Uiii’riliiiluti frciin ni'S-lO In ni'S-17 
(Pcrsaiiinj w.e.r OLID.IQOV liislcnil of 
2U.ni.20LU 111 , tlie LllJlit dl' Kliyhcr 
Viilclttiiiildiwu Sen'Icc Trlbiiiiii! .ImlcniciU- 
diileil 05.11.2012.

Upiiri'iiiied rrnni I'.'l’iS-lfi 
(Pcrsnnnl) w.ii.f 01.10.20117 iuclunJ if
211.U1.'2Q10 In Mie Lijihl of ’KliyO-f
PiikliUiiiitlnvn Sun'leeTribiiiinl JutlRinnol 
aiUcil 05.11.2012.

.Upi'rduclcci from Ill'S-lG Hi tlPS-W 
nNrrsminrj Iti (lie Llj-lil (.fPuiunvar Hl’ih 
Cuurt Jiitl[;inuiit llnluiJ' 10.115.20111 \v.:.r 
Dl.10.2007'fiiibjLxl' lo ' tlie onlcomo' of
CPLA pending In Supixme Court «f .•• 
PaUlslaii In the case ' lUled “Stinul’.ul , • 
Hussnln ,VS- Govt. of 
paiililunklnvn tliruuRli Secretary , LAtSiu 
Dcpiirlniaiits A Olliers.

I I'dulianimml Slinilque
iOum, £;MiST, GHS 
TnpTiitdmi iOie!, Uildcl 
Mur'.vni

lO.ll.lOO-l311.07.10G7
4 »

UPS-!7

Aidair Zuciiiii, SST, 
GHS ’Har Miiieffnr, 
Lald.-I Liarv'/al

O'l,09.1063
5

I • 2

I

’i
Mr, Sluikat H'-j.inin, 
CivSST. Govl Shaliecd 
Isrnr iiitlli Sdiou! Parn 
Cldiiar, I'liirnim

17.12.19022K.na.l95'i .
C

BS-17 ,iy.c.rProinoled • us. H/M,
17.03,iOlC oil ruEulur basis.Inslend nf 
18.04.1017 In llgbt of ucceplimcCuf 
nppeiil'by tlic ccmpulunl nutluirily.

Snlla Oeiiuni.
OGHS 

Maiilidnniil,

Msi.
H/M, US-17 
Piilo'siii 
Pcsliiiwar.

I

01.05.1906 20.09.19SB
I

SBCRETAliY^

Endri N'li. .k: iliile im uhnve,

..STE^TO' • o;:rr^
T’ TT* .•”1'-’ \n • •’rtrrrrr*f*
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‘ C:ipy fnnvnrdcd to: I"

1. ! lie AfXDuntanl General, KJiybcr Pakiiiu'hkjnvu, Pesliiiwar;
2. riic Socrettu7 to .Govt, of jO^ybcr Paklil'ui^ldiwr., Fiamme Dcpartocnt.
3. Tha Secretary to GoW, of IGiyber PaklUufU'iwD, Edlablisluncnt Dcpartmcnl,
't. PSO to Cliief Scoretfli^ to Govt. oflGiybar Pii!ditO';ilch\V[L 
5. PSO Id Adciilioniii ChicfScorctary FATA, 
fi. Tlu; Director (EA-iSF.) J'^^yber Palciiluriicbwa-Pciihowtir,
?. Tile Director ESll'U, KJiybcr pQklilunicJiwa.

The Director, CurrieuJiiJiTi and Teiicber EduciiUon, AbbotLabad.
9, The Direclor EduenLion (Newly Mei-RcrJ Dir.lrlcD), WaraojcRoacl Peshawar.
10-1 he Dcpiily Diredor EfvlIS, E&tSE Dcpeiliricnh wi(.h the rcqijcst to upload tliis 

noliricntion on E&SE Dcporlmcnl website (ww.Wi,!cnese.[;ov.nlcV. • .
11, t he Section Officers (Miile/FemoJe), E&SE BcpiirUnent, Peshawar.
12. The District Educalion Officers, Elcmcnltiry tile Secoiidai7 Education concomed. . 

, 13. The District AcccliinLs Officers concerned. • .
!'t, Tlie Principal/Hcarjinn.stcr/I-IcQdmi;itresri concemect,
! 5. PS to Secrdiiry, Ei-tSE Department.
16. PA 10 Acldilionnl Secretary (Estub), E&SE DepartmenC.
17, Officer.'! concciTicd. '
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IN THE PESHAWA-R HIGH COTmTA 

^ ■ BAN.NU BENCH.
\

JIM

' y N . :
(Judicial 'Deporiment)

N Js?/
£0. BVr'.F No. 672-B of 2020 »
4- •■V O'Hayp.tr.illah nnd others ■p’

Vs.
Govt, of lOiyber Palthtunldnva etc.

mjGEMENT. ■■

Date.of hearing IB.10.2022

For peiilioner; 
For respondent:

MrJUratuullalt Khau ■Marwat, 
Sarcinv Muhammad AsifAssit: A. G

+ t-t-4-+ *■• + + +* + +++'+t + ii 4 ♦ +iji +
i I .

SABIBZADA ASABULLAH, J.— The petitioner approached ' 

this Court by involdng 'its jurisdiction under Article 199 of .' 

the Constitution of Tsienric. Republic of Paldstanj'with tire

prayer '7/ is therefore, most .humbly prayed that on . 

acceptance of this writ petition, the hon-ble Court mayf be 

pleased to:(1) Declare the inaction and not t?’ea;ting the- 

petiridner at par with their colleague whom g/‘anied same . 

relief (iipgradation :BPS~16 tQ_ 17, w.efrom 0LI0.20Q7.) 

vide notification daied05.09,-2.0'19 may be declared as 

illegal, ■unconstitutional without . authority , and 

discrlniinatory. (2) Direct The respondents may further. 

please be directed to .b'cat the ■ petitioner at par yvith,. 

Rehmainllah and others colleagues whom granted relief of .

Up-gradation from BPS 16 to BPS 17 w.efrom 01.01:2007

vide notification dated 05.09.2019 and the somk may also

be allowed-to the petitioners from their due date 01.10.2007

“p: S'i- • .1
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‘

with all comeqiienrial benefits under ' tke principle laid 

down biy the Supreme Court in judgment reported as 206.9 i . \ 

SCMR I 2018 SClblR ^80. Any other remedy which this 

‘ hon'ble Court deems ft & appropriate that may also he . 

granted in favour ofpetitioners. ",

c

13>

Brief facts of the case leading to file the instant 

writ]:jetition are tifatj initially.the petitioners wer6 appointed 

on temporary bases and tliereafler their service, was

2.

regularized. Thereafter, on 01,10.2007 the Government of

Khyber Palditunkliwa issued a notification for up-gradatiori 

of their posts to |BPS-17. In compli^Ce of the notificatibn 

some of their colleagues, were upgraded ftrom'BPS-16 to ■■

BPS-17, but the petitioners and .some .others Were'ignoredj

therefore, some of the colleagues of the petitioners have

filed appeal before the Service tribunal, Peshawar which

accepted vide judgment dated 05.11.2012. The'was

department in compliance of tlie judgment:dated 05TI.20.12 . 

upgraded the petitioners and others vide order dated 

05.0&.2019. The petitioners' moved an application, to ..the, 

department for up gradation of petitioners in. light , of the 

judgment of service tribunal, but the respondents turned 7 

deaf ear. Plence, the instant writ petition

The learned counsel .for tlie petitioners
I ' '■■■■■ ■'

alongv/ith Asstt; Advocate General'',were heard at lengtli.-Jind

3.

with their valuable assistance the record was gone through.

i'-

5^151.1''U 1^-0
X.
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Tile controversy brouglit for- resolution -.before 

tiiis c.ourt is thb retrospective effect to the up-gradation ^ 

granted in favour'of the,'petitioners. Though this-court.,is 

conscious of the fact that in case of up-gradation Tt has 

competency to intei-vene, but once the posts are upgraded/'' ■ 

then in that eventuality, its. prospective or'retrospective" 

effect does'not fall within the competence and j.unsdiction . 

of tills court, as in case of asking for seniority or otherwise 

it is the competent fonim that has been created for the. i 

The leaimed counspl for .the petitioner w^ted die 

indulgence of this court by referring to few'judgments 

passed by superior courts of the land and we keenly went 

through the same. We ai'e afraid that tiie precedent, relied ■ 

upon by the petitioners do not support the stance of tlie . 

petitioners, -as in those judgments it has been clarified, that 

of up-gradation hi^ court is competent enough to 

enterUiin, but before us is not the question of up-giudation, 

rather, it’s after math. .

4..>
c

C

purjDose.

in case

The learned counsel for the petitioners referred 

to the case of similar placed, employees, who approached; , 

the provincial Service Tribunal and that their appeals 

allowed. The learned counsel wanted tliis court to press into 

service the rule of consistency and to allow the potiticners ' 

on that score too, but we are mindful of tile facts that ■ 

Serthce Tribunal has ample powers.to implement its order/ ,
--ivt ' t" '
'.-.•I

5.

were

•. I.'
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judgment, if petitioner:; want induigencev^fttH3, coun'on < 

tliat score aione, then again they are to approach the said 

fonim by asldng implementation of.the j.udgraent'passed in - 

ciise of similar piriced employees, , but, if the petitioners ' 

want indulgence of this court for providing retrospective . 

effect tlien we are aft-aid that this- court cannot.

c
■'ij

c

The cumulative effect of what has been,stated6.

above, leads this court nowhere but to hold that.this court is
I

laclclhg competency^ A.mlog-has been put on its. powers 

under Article 212 of the Constitution of Islamic Republic of 

Pakistan, 1973, and’tl'iat being civil.servants, the,petitioners .. 

should approach the competent loruifij:,which is no', other

then the Provincial Service Tribunal for redressal nf their/

grievances. The instant writ petition is laclcing substance as ,, 

such the same is answered in negative. However, the . 

petitioners ai's at liberty to approach tlie';competent forum

for redressal of their grievances.

Q^\:tTlFIED TO BE TRUE COPV' ■Announced,
18.10.2022
*Azniii<'J\S*

I I-'--
Peshnwnr Hiah ItluM Ganni ’ •

<

Aulhori'icd Under Article ' GV 
Tho Oenun-c-Slinhadal Ordinanc-y 198

ol

■ .If
7/r)n'>Jp Mr. -/ii.ftlcn ^nhlbundg AtiUiUah 
Man'hin M'r. Shafxid Khan,,

2 0 OCT 202?. ■
■f
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