
iPVi

BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR. \

Sir--*'

\Service Appeal No- 1704/2022

AppellantLaiqat Ali Khan District North Waziristan

VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE Department & 
others.............................................................................................................. Respondents

INDEX

Pages No.AnnexureDescription of documentm

1-3Joint Para Wise Comments 
along with affidavit

1

4-7ACopy of the Notification dated 
20-01-2010

2

8-9BCopy of the Judgment dated 
05-11-2019.

3

10-11CCopy of Notification dated 
05-09-2019.

4

12-15DCopy of the judgment dated 
18-10-2022.

5

16Authority Letter6

Assistant rector (Lit: II) 
E&SE Khyber Pakhtunkhwa, 

Pest awar



ej)-V
->! ’

BEFOEE THE HONQE ABT.E KHYBER PAKHATUNKHWA SERVICE
TRTBTTNAT. PESHAWAR.

Service Appeal No’ 1704/2022

AppellantLaiqat Ali Khan District North Waziristan

VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE

: 1-3.

others

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No^

Respectfully Sheweth,

PP.ET,TMINAP.Y OBJECTIONS,

1 T'Aa^the appellant has got no cause of action.

2 That the appellant is not an aggrieved person within the meaning of Article 

212 of the constitution of Islamic Republic of Pakistan.

3 Tbati\iB appellant has concealed material facts from this Honorable Tribunal.

4 Thati\ie appellant has not come to this Honorable Court with clean hands.

5 That the appeal in hand is based on mala fide intentions for illegal service 

benefits.

6 That the matter in hand is barred by law in view of the law of limitation Act 

1908.

7 Thati\ie case is bad for mis'joinder and non-joinder of the necessary parties.

8 Thairthe appellant is not entitled fe/ the grant of upgradation w.e.f 01-10-2007 

in the Department.

ON FACTS.

1 7!6a^Para-l needs no comments.

2 Para-2 is correct to the extent of the appointment as SET and one step 
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide 
Notification dated 01-10-2007 and where under, the appellant along with other 
similarly placed SSTs/SET were upgraded in BPS-17(P) vide Notification No 
SO (PE)2-6/SET(B-16) upgradation from BPS-16 to BPS-17(P) dated 
20-01-2010 by the Respondent Department attached as AnnexureA for ready 

reference.

3 7!6a^Para-3 is correct to the extent of disposal of the mentioned Service Appeal 
vide judgment dated 05-11*2012 on the analogy of judgment dated 07-07-2009 
and 23*02*2010 wherein, the department has been directed to a^ssertio^hat



7\(9
the appellant is similarly placed person with those of the judgment holders, 
therefore, the appellant has upgradation in BPS-17 (P) vide Notification dated 
26-01-2010 after processing the case of the appellant for upgradation 
department under the relevant provision of law & rules in field, (copy ot the 

judgment dated 05-ll'2012 is Annexure B.

the extent of the Notification No. SO (PE)4 That Para-4 is also correct to . , „ j ^ i
E&SED/2-6/DPC meeting/2019 dated 05-09-2019 of the Respondent No.l
attached as Annexure-C.

5 That Para-5 is incorrect as the act of the Department with regard
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled to,; 
the grant of upgradation w.e.f 01-10-2007 on the grounds of being not a
similarly placed person.

6 para-6 is correct that vide judgment date 18-10-2022, the petition of the
has been dismissed by the Honorable Peshawar High Court,appellant 

Peshawar attached as Annexure’D.

7 77?a^para-7 is incorrect as the appellant is not an aggrieved person within the
meaning of Article-212 of the constitution of 1973, hence, the case in hand is 
liable to be dismissed on the following grounds inter alia-

ON GROUNDS.

A. Tnmrrect & not admitted, the appellant has been treated as per law & rules by 

the Department vide Notification dated 20-01-2010.

B. Incorrect & not
applicable upon the case of the appellant.

C. Incorrect & not admitted, as replied above.

D. Incorrect & not admitted, the appellant is not entitled {o.J upgradation w.e.f 

01-10-2007 against the SST post In the Department.

E. Incorrect & not admitted. As replied above.

F. Incorrect & not admitted. As already replied above by the Department.

admitted, the cited judgment dated 05*11-2012 is not

G. Incorrect & not admitted, however, the Respondents also seek leave of this 
Leaned Tribunal to submit additional grounds record & case law on the date
fixed.



of the above made submissions, the appeal in hand
interest of justice.Therefore, in view .

-r kindly be rejected in favor of the Department in thema

/ /2023.Dated.

Director
E&SE Department Khyber 

Pakhtunkhwa, Peshawar. 
(Respondent No^ 3)

SE^MTARY

Finance Department Khyber 
Pakhtunkhwa, Peshawar.

^ (Respondent No- 2)

E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 

(Respondent No- l)

AFFIDAVIT

I Dr Havat Khan Assistant Director (Litigation-II)_ E&SE Department

belief.

Dep/ment
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crcvffnNw^f oTMaiTQisiiPAiaiTaNKHW/'/ 

ILL-ENI'l'-NTAl'-LY SECOKD.VRV lipuCATIOT'I 
DEPARThTENT - '

Diuc:! Pc.i;hnW;.n; the 05.09.2019’

'v .--/

NOTri''ICA'nON
ccornrr.entit'.ikiiiii ot T^tipnrliriiintalOn ihc VMn.so

Prciinoiioii CnmiriilLe!; (DPC) in iu; :
Sccrr.uu-y ICliybn- Pnlchl’-Likiiwo) is plciisud Id ;.ipEriid.-. /ptnmolD llw followine SSTp. : 
(MaluTDiiMlD) from BS-IS lo BS-17 (Porsotisl & RiiEulDr), in HeIx of Com1 
JudEc.mDn.AcDcplnnDD of ippoll by the ccimpolDnt Giilhority g.s mDntionDd uEmnot cnch iromD;- ^

mocling btkl i0.07,20!9, ihc Cbmpeiciii. AmJiorily (tliinf

«' -

- r*.;. A I.

o; . . Ri'in’nrltsDull'. 
A-iiiinliiiiiiiiiU

Nuiiu; I'l'i'-MJiit hliice 
(irT'dSilinu

Dale of tlii'lliS.r,-
\ •ui's-it: lu Dps-nUlisrilndiiiJ Troiu 

{PurSDnall \v.i;,r ni.Kl.lUO’’ tiiiloiitJ oT 
-lO.ni.lOiO In., ilic ■ Olijlil of Kiiybcr 
I’llItliIIInkliwu Scn'lcc TribiHinl Jiitlgnienl 
iliilcd nS.n.20I2.

I'hifiniliiiti liwi. rtS-fS’I, 
C'll-li i'tlicl, Liilcki

I Mar-.yiii ‘

115.05. iCJlS'J27.10,S55.S

(0 nf‘S-r.'■Upi^nlticici! from Ul’S-iC 
{Piii'sonn!) w,!;.r 01.1(1.2007 liisfuiiU oi 
nO.ni.701Q ill Ibe LIrIiI of Kliybor 
PiilcJUiinItliwu Service Trllmunl .lii’ilRmciiD 
iJiiial'OS,11.2011. •

MuiMiir.iaiid Vuqoab, 
Ev-SST, CMS Din 
Miilinmnr.i(l, Fd 'I'ar.!':

21,n.IQS?25.13.lD5f.
2

Uiiiinintlcil IVuin 'llPS-Ji; l^P5-l-7
(PcrsQiifil) UJ.10.1007 nnslimU’ of
20.(11.211111 III; Ilia • Liylit of' Khybar •• 
PnlUilutiltliivii Servlcb'rrlbiinnl Jiiilui-nuiit 
<Io(ad US.U.lO.ll.

Uii|inluiluU. from UP,S-l5 lo ni'S-17 
(PcrsaiiHi; . w.a.i' OLIO.ICKIV iiistai.il of
10.01.2010 ill ibo Lliibl Hi' Kbyhcr

■pnltliliniltliwii Siin'iccTribuiitil .luiltriicul' , 
diilail 05.1 l.lQll.

Ikluniii IJllnli, Ev-iSST. 
□ MS B'liab.'i Inilaad. 
’Fit Tiiul:

ni.Qi.iD5;25.(1 It.lDSil
j

I'.'iuliiinH'nnil filluii’uiuii
Khan, IZs’-i^ST, GMS 
Tup Tiildmi !v.lipj, Luiild 
M'.irwni

lO.ll.lDD-l2U.07.1DC7
.1

UpBrOiiilet] rroiii i?t’S-l(i m
(Pcr.snnnl) Av.c.r Ql.UUOll? itiFU-tiO
'2(!.01.'2010 ill tin:' of 'Rhy'*''"
Pnlililimltlnvii Sendee Tribiiiinl JiiURim.ril 
diUctl OS.l 1.1012.

SST,(\i;biir- Zin'iiiii,
GMS ’Nur Niutiiffai-, 12.10.l‘;P50<1.00.1D53

5 Laklil l.iarv.’Bl I • *1

U|i>'rili.clcci from . Ill'S-lC in I3PS-I?
n*m-ni.n0 In (lie Llyhl t.r'PulKiwnr Hl*|i
Court JiidginetU Unliiii ■ Ifi.Od.lUlO "'.iif 
01.lll.2UU7'fiubjuci Id (he oulcnmu' of 
CPL.\! (icnilliiii • Id Supreme Cuurl nf 
Paiilsiim In diH case ' iWiecl “ShnuUul 
Hiissnlii .VS Govt. of IGiyliui- 
Palililuiiklmo lliroiiRli Secrutnry ^ hiiaSTi. 
Dcpiir(niiiiiLs A Olliers. •

I

i
Mr. .Shokni :r...':.snin, 
Ex-fiST, Gdvl ill-iuhcec! 
(srsr
Chliiar, itiirram

W.ll.MJDl2R.0ll.lD5'l
lili-h School Piirii6

Promotui]- US H/M, BS-17 ..ly.c.r 
17.03,2016 cii ntgulur ba.siif.!nslcR0:(if 
Ifl.O^ion'lu ll(;lit of occepluiito of 

j iiiipeiil'by the cnnipclent niithonty.

M:;i, Snfia Dei;uin, 
M/M, US-n, OGHS 
Piilasiii 
Pcshii'viif,

I

26,CD,lDiia01.05.IDGfi
(vlniil.clnrial,

SBCRETAKY.

Entl.'if. N'n. l'Z ili'le nt! nhcivc-

riTP'.J kM'*'?* *.*•“
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' ./ Ctipy fnnvnrdccj lo:
I. 1 !ie AfitaLmtonl Gencsrol, KJiybcrPakiituhklnvii, Fcclmwar;'

I fic SacreCai'y lo Gavt. of j-CJjybci* Poidit'ui'Jdiwn, Finmmti Dcpiirtacnt.- 
3, The Sccreifiry Lo Govt, oi"ICJiyber PaklUii/U'diwu, EslabUslrniciit DcporLincid.
'I, PSO lo Cliiof ScoroLcry (o Govt. oflOiybc'.r Pidchlualchwa*
5. PSD !a Adtiitianiii ChicfSccrotnr-'FATA,
6. T!u; DiriioLor (E&SE) iGiybcr Prilddunjchv/a-Pcjihn'-viir.
7. The Dircr.ror ESIl'U, KJiybcr PakhlunMiWEi.
S, The Direclor, CurricuJtum und Toucher HdiicuUon,' Abbotlabad.
9. The Diccclor EcliicalJoo (Newly Merged Disb-icls), Wnrsolc RoqcI Peshowar.
10. The JDcpui-y Diredor E^^S, Eil^SB DcpailmcnL, wi(.h the request to upload tiiis 

. noliricntion on E&SH Departmenl website (\v\‘/.Wi.kiiese.i;ov:nlfV.
1 !. i he Seciinn Officers (Mfile/I'emoJc), EfeisEDcpiirUnent, Peshawar.
12. The District Ediicnlion Officers,-Elemcnliiry & Sccciiidury Education concerned
13. The District Accounts Officers concerned. • .
Id, The PriiicipoI/HearJinnstcr/I-Ieodmistress concerned.
15. PS_to Sccrelury. EiiSE Department. 
l(j, PA lo Additionnl Secrelnry (Esiub), E&SE DeiiarljncnC.
17, Ol'Ticcrs concerned. ' . ’ ' •
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IN THIS PESaA^^AR TTTGH COTTIRTO 

BANNUBENCH.
I*"

CJ-I./ ■ ;/.' 5,; ■■ ^ ■<-V:;^"

i' 1

(Judicial 'Deportment)

AV.F Nee 672-B of 2020
.,dI

tlA /S?foHayatnlloh and others
Vs.

^■0Govt of iOjyber Palchtunldnva etc. H .f: ■■"■

ffJTJGM'fENT..

Date of bearinc 13.10.2022 • '

For petitioner: 
For respondenL';

Mr. lkramullalt Khan Mnrwai. 
Sardni' Muhammad AsifAssit: A.G

SAH-IBZADA ASADULLAH, J,— The petitioner approached '
► I ' ! ' . '

this Court -by invoicing its jurisdiction Under Ai'ticle '199 of." 

the Constitution of Islamic..Republic of Pakistan, with tiie.

c7
c.

prayer "It is therefore, most humbly prayed that on , 

acceptance of this vmt petition, the hon'hle Court may be 

pleased to:(}) Declare the inaction and not ti'ealing the. 

petiridner at par Mnih their colleague whom ^7^7/6^/ sattte .

relief (upgradation BPS-16 to, 17, w.efiorn 01.10,2007)

vide notification daiedOS.09.2019 may be declared as

unconstitutional 'without authority andillegal,

discriminatojy. (2) Direct. The respondents may further 

please be directed to ti'cat the petitioner at par_ yvith 

Rehmaiullah and others colleagues whom granted relief of . 

Up-gradation froni BPS 16 to BPS 17 w.e.from 01.01:2007 

vide notification dated 0S.09.20J9 and the sam^ may aiso ■

he allowed to the pe.dtioners from their dite date OL 10.2007

“ps 5"f- "^S--

aavS!.!'’-
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^vith^all comaqiiemial benefits under' tks principle- laid,
u

■t\

dowm h'ty the Supreme Court in judgment reported, as 200.9 \ [ ^

SCMR I (S: 20]8 SCMR :80, Any other remedy which .this

hon'ble Court deems ft S: appropriate that may also he .

granted in favour of petitioners. "

Brief facta, of the case leading to file.the instant
I • *. *

writ jjetition are titah iiiitially.the petitioners wer6 appointed 

on temporary • bases and tliereafler their service - was

2.

regularized. Thereafter, on Ol.i'0.2007 the Government of
C..

Khyber PaJditunkliwa issued a notification for up-gradatiqn 

of their posts toiBPS-i7. In compli^c'e of the notificatidn ■

some of their colleagues were upgraded ffoni'BPS-16 to

BPS-17, but the peti tioners and some .others Were'.ignored 

therefore, sortie of the colleagues of the petitioners have

y

filed appeal before the Service tribunal, Peshawar which

accepted vide judgment dated^ 05.il .2012. - The'was

department in compliance of tlie judgment:dated 05..1I.20.12' . . 

upgraded the petitioners and others vide order dated ' 

05.0^.2019. The petitioners'moved an application, to ■, the; 

departnrent for .up gradation of petitioners in. lightfof-the , , 

judgment of service tribunal, but-the'.respondents .turned 

deaf ear, Plence, the instant writ petitidn. ,

The learned counsel-. .for tl'ie petitioners 

a!ongv/ith Asstt; Advocate General'',were heard at.length.-and

3.

with their valuable assistance the record was gone through.

C'.\ •

. (
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The. controversy brought foi- resolution ■.beforp 

this court is thb retrospective effect: to tire up-gradation ^: 

granted in ihvour of the petitioners. Though this court is 

conscious of the fact that in case of up-gi-adation -it has , . 

competency to mtei-vene, but once the posts are' upgraded, ■ 

■then in that eventualit>', its, prospective or'retrospective' 

effect does not fall within the competence and jurisdiction . 

of tins court, as in case, of asking for seniority or otherwise 

it is the competent foimm that has been created Tor the. , I 

purpose! The ieanied counspi for the petitioner w^ted tlie . 

indulgence of this court by referring to few'jud'ginents. 

passed by. superior courts of the land and we keenly went 

tl-xough the same. We ai'e afraid that tlie precedent,relied, 

upon by the petitioners do not support the stance of tire
j

petitioners, as in those judgments it has been clarified, that' 

in CtLse of up-gradation high court is competent enough to 

enterhiin, but before us is not the question of up-gi'adation,. 

rather, it’s after math. , ■ .' "

. -f
—I 4.>• •

i;

"

The learned counsel for th'e petitioners referred 

to the case of similar placed, employees, who approached;--, 

the provincial Sei-vicc Tribunal and that their appeals were - 

allowed. The learned counsel wanted tills court to press ihto, 

service the rule of consistency and to allow the potiticrierd' 

that score too, but we are mindful of die facts that ■

5.

on

Serv'ice Trihiinal has ample powers, to implement its order/-

C
!•
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judgment, if petitioner;; vvaat indulgence\jif-^Ki3, co;uit 

that score alone, then again they are to approach the said 

forum by asldng irnpiementation of the j.tdgnient 'passed in' 

of similar placed employees, but, if the petitioners ; 

want indulgence of this court for providing retrospective . 

effect tlien we are ahaid that this court cannot.

1

/
on

6

■V

\i>
case

The cumulative effect of what has been stated6.

above, leads this court nowhere but to hold that.this court is ■ 

lacldiig competency^ A:clog-has been put on its. powers 

under Article 212 of the Constitution of Islamic Republic of 

Pakistan, 1973, and'thatbeing ciyil.servants, the petitioners 

should approach the competent forum,.which is no. other

then the Provincial Service Tribunal for redressal.of their

grievances. The instant writ petition is laclcing substance as 

such the same is answered in hegative. However, the

petitipners ai'e at liberty to approach tlie' competent forum

for redressal of their grievances.
I

Q^VlTlFlED TO BE TRUE copyAnnounced,
18,10.2022
*Azniii''P.S*

I p... .7 V
Pcshaw.-ir Hlaidlkifl 

Aulhori'jed Under Ariiclc u';
Thn Oanun-c-Slinhacial OrdinDOcy tSflii'

^nch
.•31

.U
,12^2}
Ilnn'hli’ Mr, ________
Kon'3»frt Mr, iJu.'^tlca Shahid Kharu,

./ir.tffert Bahtbundd Atifiiltali

2 0 OCT 2022
V/


