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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Service Appeal No: 1704/2022

Laigat Ali Khan District North WAZITISEATL . vuerererraeurscnseesenesssaessasiansne Appellant
VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE Department &
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JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1-3.
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*Miapeens N 07
PRELIMINARY OBJECTIONS. By e “5"“

s ALY 13

1 Thatthe appellant has got no cause of action.

9 That the appellant is not an aggrieved person within the meaning of Article
919 of the constitution of Islamic Republic of Pakistan.

3  Thatthe appellant has concealed material facts from this Honorable Tribunal.
4 Thatthe appellant has not come to this Honorable Court with clean hands.

5 That the appeal in hand is based on mala fide intentions for illegal service
benefits.

6 That the matter in hand is barred by law in view of the law of limitation Act
1908.

7 Thatthe case is bad for mis-joinder and non-joinder of the necessary parties.

8 Thatthe appellant is not entitled o'~ the grant of upgradation w.e.f. 01-10-2007
in the Department.

ON FACTS.
1 7ThatPara-1 needs no comments.

9  That Para-2 is correct to the extent of the appointment as SET and one step
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide
Notification dated 01-10-2007 and where under, the appellant along with other
similarly placed SSTs/SET were upgraded in BPS-17 (P) vide Notification No.
SO (PE)2-6/SET(B-16) upgradation from BPS-16 to BPS-17(P) dated
20-01-2010 by the Respondent Department attached as Annexure A for ready
reference.

3 ThatPara-3 is correct to the extent of disposal of the mentioned Service Appeal
vide judgment dated 05-11-2012 on the analogy of judgment dated 07-07-2009
and 23-02-2010 wherein, the department has been directed to aWhat
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the appellant is similarly placed person with those of the judgment holders,
therefore, the appellant has upgradation in BPS-17 (P) vide Notification dated
26-01-2010 after processing the case of the appellant for upgradation by the
department under the relevant provision of law & rules in field. (copy of the
judgment dated 05-11-2012 is Annexure-B.

4 That Para-4 is also correct to the extent of the Notification No. SO (PE)
E&SED/2-6/DPC meeting/2019 dated 05-09-2019 of the Respondent No.l
attached as Annexure-C.

5 That Para-5 is incorrect as the act of the Department with regard to the
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled ;‘o;
the grant of upgradation w.e.f 01-10-2007 on the grounds of being not a
similarly placed person.

6 Thatpara-6 is correct that vide judgment date 18-10-2022, the petition of the
appellant has been dismissed by the Honorable Peshawar High Court,
Peshawar attached as Annexure-D.

7 Thatpara-7 is incorrect as the appellant is not an aggrieved per.son within the
meaning of Article-212 of the constitution of 1973, hence, the case in hand is
liable to be dismissed on the following grounds inter alia: -

ON GROUNDS.
A. Incorrect & not admitted, the appellant has been treated as per law & rules by
the Department vide Notification dated 20-01-2010.

B. Incorrect & not admitted. the cited judgment dated 05-11-2012 1s not
applicable upon the case of the appellant. :

C. Incorrect & not admitted. as replied above.

D. Incorrect & not admitted, the appellant is not entitled to upgradation w.e.f.
01-10-2007 against the SST post In the Department.

E. Incorrect & not admitted. As replied above.

F. Incorrect & not admitted. As already replied above by the Department.

G. Incorrect & not admitted, however, the Respondents also seek leave of this

Leaned Tribunal to submit additional grounds record & case law on the date
fixed.
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in view of the above made submissions, the appeal 1n hand

Therefore,
Department in the interest of justice.

may kindly be rejected in favor of the

Dated. __/__/2023. |
4 %Mz%w
IRECTOR

: E&SE Department Khyber
\(\ _Pakhtunkhwa, Peshawar.
(Respondent No 3)
/.
SECRETARY
Finance Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 2)
\\ .

&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)

AFFIDAVIT

I, Dr. Hayat Khan Assistant Director (Litigation-II) E&SE Department
do hereby solemnly affirm & declare on oath that the contents

Khyber Pakhtunkhwa,
of the instant para wise Comments are true & correct to the best of my knowledge &
belief. .
A G
Depdnent
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NOTIFICATION

MS0 (RS SER2-G/DTG Meeling/2012: On the rezommendadons of Dreparthental

Promotion Committes (DPCY in it meeting held 10.07.2019, the Compeient, Avthorily {Chief
Secrntary  Khyher Palhtuaichwa) i3 pleased 1o ,npgrudn fpramote  the following ‘SS'T'.;.
(Male/Female)  [rom  BS-16 1o BS-17 {(Pusensl & Regolar), in light of C@lﬂﬂ

Tudgementuceeplance of nppc’pl by the rompetent authority 5s mentioned npninst each name:-
- ! L.l P . A

] Nowe & preseat Plaee | | pege Cart R
Sl . * S “ TR
' nl"l'_usi'f'nu ngc of Bicth Aqinninhinent b n“““q
! T TUpgrdnded  from  BPS-1G tu BPsS-17’
Prusnetiol Jeo, FEx-SS8T, (Personnd) w.ed 03.10.200% tastend ol
\ GHE Bagy Whel, Lakki | 27,40,5954 12.06. 1687 SE0LZ0I0 I the - Light of Wyber
Iaraut : . Pulthiunichive Service Tribuaal Judgmeal |
dnted D5,11.2012, . i
M t
) Upprduded  rom BIS-16 to D517 ¢
Iuiuimf}-..m::d Yotoab, . {Pursoand) wael 0130.2007 lnstend -o( J
1 Ex-551, GOMS  Din 2512.1086 . 24,11.1987 20,01,2010 §n dhe Uight af Khybaoy |- !
Nulnmng, FRUTack : o Pulchtualiws Serviee Tribunnl Judlgment. |
) : <] onted 95012002 S g
. ‘\// ’ Upgrdnded  from JIPS-16 o PS-ITy L L :
A Pefunal Winh, G8-58T. ¢ ' ) {Pursonal) waef 01,10,2007 “Thstend of [ . . . !
7/ ]\’ Gras Paghel Jadecd, | 25081958 101,199 0005010 B U Light T of "3hybar | e o ;
(\, 4 ) FiCTank : /_,-"" Pricunltnes Servies Tribunni Judpnent . i
= : L dated 0S.14.2012 ‘ ' |
LA [ o
Mol Shafique Upgrdnded from  BPS-16 1o DPSD 1 |
:&", 1.]; :'....:q-;v '(-:.|S‘ ’ (Persarnt) - w.ed 0LE0.2007 fustend of ’ '
11 Tun Tukivad s vl | 18.02.1967 L1994 WHL20M0 I the Light of Khyber o l
]\,‘,’."r.vm' B : “Palhtunldinv Serviee Tribuunl Judgmieut-), f
o : dnted 05172032, : A '
: Upgrinted ~From  RYB-16 e OPs.17 Do
Alber Zwmim,  SST, ) (Peesannt) woif 01,10.2007 justeud alg
5 Gy e iuzaffar, | 04.09.1963 12,00.1925 20012000 (- the’ Light of IKhiyber
Lald Laarwal ' Falhilnithwn Serviee Tribunni Judpinunt
dnled 08312002, S
B Upgrdsded  from | OVS-16 W IEI‘S-l.-'iﬁ-" S Yy .
, (Personaly In Oie Light uf Peshewor Hlzh j 0 S
‘  epten el : . - | court Jndpment Unted- 16452018 Wl ' N j
-. '&f‘\f'q';‘lf“"(‘s‘g'% e : 7 129 01102007 rubjeel to the oulesme of ‘
. % GST, ! 14 Aym - Co . el R L Y {
\ 6 | sar High Schoot Porn 25,00.1934 . CPLA, peadly An Supreme Cuonrt o *
e . - paldsben o e cuse " tilied “Shnalwut i
' Chinar, Furram :
! Hussals . VS5 Govt, - of il
: : Pakilunkihwa through Secretery B&SH |
. b . f
J . Depurtrents & Others. - - J l
r tsl. Safla Begum, : i - | Promoted - s | H/M, BS—}’? Lwad . |[
HAY, ©S-17, OGHS . o [17.03,2016 i reguler besiy tnstend: of
! Palasni tloghdarzal, (_”'05"9"5 2602.4988 18.04.,2017 fu Ught of pceeptunce of o I
Peshinwnr, _ g . appeal by tie cempefent puthorily’ | oo I
gecrErARY. . .o
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Cany fonvarded (o;

The Accountant Gieneral, Iu:}'lu.r ¥ ttkj shichiva, Peshuwas:
The Secretury to Gavt 0f Khybey Pmdm.nﬂdnvx.. Finnnee Dcpnrtmcnt.

The Seerelary to C:ovt of Khyber Pakiitunichwa, Establishment Department,

PSO 1o (,qu.fbcut.Lm-y to Govt, of Whyber Pitk Hluﬂc.hwn.

PSC e Additionit] Chicf Seeretary FATA,

The: Direcior (E&ol) Khyber Pakhlunichwa Peshawar, )

The Direetor ESRU, Khyber Paichitunidiwa.

The Direetor, C.J-xu_u!lum und Teucher Educulion, Abbetlﬁbacl

" The Dicectar Edueation (Mewly Merped sz.u.c{s) Warsale Rosd Peshawar, I
- The Deputy Dircelor EMIS, E&SE Hepartment, with the request to uploed this

. natification on La.SL.. Depdrtmeni website (wwwknese. poviple).

14,
15,
16,
17.

R L T T r e TP,

The District r\ccoums Officers concemed.

. The Section Ofﬁc: rs (Male/Femalz), ELSE Dcpi\rlmt.flt Pc:.auwur

. The District Etiucullon Officers, Elementary & Scccmd.:ry hducntmn concurncn. L
13. : .

The Pnnczpnl/HLuern-,tu:/IIcadmx-alrvs Loncrsmcd.

PS o Sceretury, I”&.SE Dephrtment,

PA 1o Additional Su‘runry (Esinb}), Es512 Dcuurlvlucnt

Officers concerned.

—‘__

——— s ——




IN THE PESHAWAR HIGH COURI (\
 BANNUBENCH. - 0%

(Jumr'lal 'Depm*t.mcnt)

o WP N, 6"}'2~B of 2020

Hayatullah and others
- Vs,
Govt. of Khyber Palthtunkhwa ete.

J (JDULﬁfEN T.

‘Date. ofbmrmg 18 10 2022

For pmmoner Mr._.’kramullnh K lmn 'Marwar. v
For rzépondent: .S'nrdm" Muhammad Asif Asstt: 4.G

1
*wwuwunw*wnww

SAHL, B?ADA ASADULLmH J— The petmoncr approached

H | .

(,7 | this Ceun by mvokmg ltb JhrlSdlCllOD undel AJthle 199 of

the Constitution of Islamic. Repubhc of Paklstan, vﬁth the.

prayer "It s rheréfore, mos't _humbiy praye-d' 'tha'f'v -.07;
acceplanice of rh.;’s it pe tmon the hon'ble C'awr may be~

pleased to: (J) Decla;e rhe mactzon and not beatmg the ] ,

petitioner at par with then colleague whom g?‘anred \same:"

vide notifi cation dated05. 09 20]9 may ‘be decla} ed as
illegal, -zmconshiutwnal Cwithout ,auth\orzty - and
dr’sc;’[nu’riaz‘or:y. (2) Direct. T he respoﬁé{zn;& mva,)'.’-. ﬁ.vz;t[lqev;".'
please be .ciir'ectéd to-_n‘eat fhepé_titfonér at pdr, v_-with;_ -
Rehmatullah and o’hu.s colleag;uu.s whom gz am‘ed u’uef of ;_ a
Up-gradation fr from 1 BPS 16 to BPS 17 W, :.f;om 01 01 2007 o
vide notifi ication c!aiea 05. 09 2019 and rhe same may alS |

be allowed to the pef‘tzaners f on rhezr a'ue dare 01 J 0 2007. "'

relief (upgradation ’BPS—I:S o 17, w.éﬁom 01.10 007)'5 . '.




with, al comaqmnmr! bauef is undcz r/“a pz zncfplc. Iazd,-:

a’own byy the Supre’me Court in Judgment ;c.poz tea a.s 2009-; .t

SCMR ] & 2013 SCMR §80 Any orher iemedy which rhzs N
hon'ble Cowrt deenw fit & app;‘opmare that m@,_. a’l.sjo. be B
gv'anréd in fmiou‘r of pe!z"tz‘oners, . | o )

2. DBrief facts of the case Ieadmg to file thé mstant B
writ petition are that, 1nﬁ1a[ly the pennoners weré appomted:-”‘ -

on tcrﬁp01‘ary.bases ‘zmd thereaﬁep -‘t_he1r service was

- - ? regularized. Thefeaﬁcr on 01.10.2007 the Gov.er,x'lrricﬁt of !

! |
Khybm Pald1tunkhwa 1ssued a nouﬁcatlon for up gradatlon '

of their posts to; BPS 17. In comphance of the notlﬁcatlon— o
some of thcn colleagucs were upgraded from’ BPS 16 to
BPS-17, but the petlhoners anc_i ,.somg' others wcre',.lgnqrcd,.-;p.':~

theréfbre, sorae of the colleagues of the- petitioners. have

~ filed zﬁppéal before the Service :tribu-r-)al-, Pesh_ai,{'/.aij'i"_\ffhiqh“

was accepted . vide judgmént'; datedf'; 05112012 Tﬁe

department in compliance of the judgment:dated 05 112012 '

Upgfaded the -p’etiti’oner:s and - othérs vide brci-e.rf‘d'aftedi' o
05.09. 7019 The pehtloners moved an apphcatlon to thef'
departmem for up g1adat1on of petltmnels in. u;aht of the_: i

Judrrmem of service trlb\mal but the respondent‘ ’mmed B

deaf ear. Hence, the instant wntpetltmn

3. Fhe learned counse}».. for the .pvet'i_ﬁo'n".éz,'s._-‘w S L
l X | L I ) ' ) ~_ - X ) . ' ) ' .
alongwith Asstt: Advocate General"were heard at lengﬂi .a‘nd] S

with thur valuable assistance the record was gone through

,ﬁWTE? TED

o . .‘n,:;_.'
t.:\ mt

C" D‘\nyﬂ"l‘h illg
aunmull H“ "
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,' - :".E'i 1. . N . w3 c . .\\“‘/

T/ 4. C ’lm cowtrowm sy brought fo'« ;eaolutlon ".JBfOlB."_ y
this ccun.ts ﬂ’lP retrmpwtwe eﬁLct‘tuﬂ the up-gradatwn" :
gmnted in iavom ofl the pchmonels Though thzs court s\
conscious of .thev fact that in cgse of up--gq-adatién' Jt h_as " |
c_pmpétenpy to ihte1vcg11&, but .oynce‘the posts‘arg'giplgradt_a‘d,"‘:
then in that‘evenmal_ity, its prospeé’tjve or'retyo'sp'e-c;tiilve.'"'
éffect does not fall within ﬂié'cbmpe'tence and juilji:'sdictiénli - o

- of this court, as in case. Of uskmg for scmouiy or lotherwme.

N ;/7 : it is ihe compuent forum that has been crcaled for thé.. |-

purpase'. The learned coimsel for the petitioner wahtéd_ ﬂle :
nduigence of thls (‘ourt by.refem.ng to few' judgments_

passud by.. qupemor coum of the ]and and We. keenly went"l :
ﬂ*rougr,h the 'sam‘e. We are a-fraid'-that the prccedent,rehedz. -
u<p0r1 by the petitioners do:néf ‘supﬁon' the s.tancllha of ﬂié;‘::
- petitioners, 28 in thosc, Judgments 11 has been c]anﬁéd that:
in c;st of up- gr adatlon hlgh court is competent eno-ucv.h té - | _

enteut‘uu, but before us is not the questlon of up- glaclatxon |

rather, it’s after :ﬁatl1,.

5. - . The learned counsel for the petit‘ionérs referted -

to the case of simi}af-pl:ii:é:d’ employees, who approached
the provincial Service -Tribun_al- and th.at" their qpp,eéis.'wér.é L
alléwcf.d. The earned cdunsgl wanted tlus court té Apr_tlas'.g-jx?.tq A
service the fule' 6f coﬁsistency and Toallow 1.'hé pftmoners

on - 111'11 score too but we are mmdful of tbxe flutS tha*f

quw Tribunal has alnple powerq to 1mplement 1t° 01(161‘/'_ ) L . |
50 o




e | ““."\n:.?‘i

’"7@ 20 0CT 2029

’ | o , S \ ‘7'-'/
judginent, if petit toners warlt mdulgenqmﬁ%hm, cu_urn on

that score along, then again thej are to. apploach the sald:'.
fom‘m by aslcjngi; i mlemu{xtatmn of thc Judgmant passed m'.'
cuse of similar placed erlnpioyees,;'but, if the petxhoners
want indulgence of this cowrt for providing re&ospeotive _
effect then we are afraid that this court cannot. | |
6. The cumui;ti\;é-‘cffgqf of wimt 'hasllbéf:.ﬁv:,;,.s‘ijétég.~? :
above, Ieéds this court nowhere But to-hold that. this .court is -
: : | L o

| lacking competency, A:clog-has be‘en put on it's,pc')wérs :

under Article 212 of the Consmunon ofIslamxc Repubhc of A

f

Pakistan, 1973, and that being civyil'.s'ei'vants, tha,.petitioners T

should approach the competent forum, which is no other

' skl

then fhe Pr‘ovinéialé’ervﬁicé -Tfi-bun'al/ -f,or'reciressail':.of-tf.@ir |
grieva’f.nces. The instant \,}/tritv pgtition .vi's[la_clcin{;,r fsﬁlbsfahée' as: :
su.ch' the sam:e:'vis ans»{iered"'iﬁ::he'g'at.ive. However, Lhc
pgatiticéners are a‘?:ci'lib;rty to 'app'r('jach.'ﬂle‘;compgtéﬁ.t"fé}'xfﬁ.m-‘ “
for rearessal of tﬁci.r gr.ie‘,'ancves.' L |

Announced, CERTIFIED TO BE TRUE Copy - |

18.10.2022 ‘ | ' ' o
SAzan/P.S* ' - - RPN

Peshawar t-I[nh ,.uurl B.mm ench
Authorised Under Article &)  af . “’//
The Danun-e-Shahadat Ordinancy 1 98361/&“

B0
L.an'h_“;_ﬂz:._ﬂuﬂmﬁanmm_mummi
Heon'hia M"z ..l'..utfcu Shahid Eng“, .




