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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal No: 1703/2022

Shah Zar Khan District Bannu.......ceeeeeeeereoniiniiieniiensonenes Appellant
VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE Department &
P e o TUT TP P PP PP e R DL L L L Respondents

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1-3.

By Ui TEaNerCart, W AT E

Respectfully Sheweth, A T

S8
PRELIMINARY OBJECTIONS. Byt Nt~

2/77/23

proteshe

1 Thatthe appellant has got no cause of action.

9 That the appellant is not an aggrieved person within the meaning of Article
212 of the constitution of Islamic Republic of Pakistan.

3 Thatthe appellant has concealed material facts from this Honorable Tribunal.
4 Thatthe appellant has not come to this Honorable Court with clean hands.

5 That the appeal in hand is based on mala fide intentions for illegal service
benefits.

6 That the matter in hand is barred by law in view of the law of limitation Act
1908.

7  Thatthe case is bad for mis-joinder and non-joinder of the necessary parties.

8 Thatthe appellantis not entitled tothe grant of upgradation w.e.f. 01-10-2007
in the Department.

ON FACTS.
1 ThatPara-1 needs no comments.

9  That Para-2 is correct to the extent of the appointment as SET and one step
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide
Notification dated 01-10-2007 and where under, the appellant along with other
similarly placed SSTs/SET were upgraded in BPS-17(P) vide Notification No.
SO (PE)2-6/SET(B-16) upgradation from BPS-16 to BPS-17(P) dated
20-01-2010 by the Respondent Department attached as Annexure A for ready
reference.

3 ThatPara-3is correct to the extent of disposal of the mentioned Service Appeal
vide judgment dated 05-11-2012 on the analogy of judgment dated 07-07-2009
and 23-02-2010 wherein, the department has been directed to assertion that
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the appellant is similarly placed person with those of the judgment holders,
therefore, the appellant has upgradation in BPS-17 (P) vide Notification dated
96-01-2010 after processing the case of the appellant for upgradation by the
department under the relevant provision of law & rules in field. (copy of the
judgment dated 05-11-2012 is Annexure-B.

That Para-4 is also correct to the extent of the Notification No. SO (PE)
E&SED/2-6/DPC meeting/2019 dated 05-09-2019 of the Respondent No.l
attached as Annexure-C.

That Para-5 is incorrect as the act of the Department with regard to the
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled 0%
the grant of upgradation w.ef 01-10-2007 on the grounds of being not a
similarly placed person. :

That para-6 is correct that vide judgment date 18-10-2022, the petition of the
appellant has been dismissed by the Honorable Peshawar’ High Court,
Peshawar attached as Annexure-D.

Thatpara-7 is incorrect as the appellant is not an aggrieved person within the
meaning of Article-212 of the constitution of 1973, hence, the case in hand is
liable to be dismissed on the following grounds inter alia: -

ON GROUNDS.

A,

Incorrect & not admitted, the appellant has been treated as per law & rules by
the Department vide Notification dated 20-01-2010.

 Incorrect & not admitted. the cited judgment dated 05-11-2012 1s not

applicable upon the case of the appellant.

. Incorrect & not admitted. as replied above.

_ Incorrect & not admitted, the appellant is not entitled to’ upgradation w.e.f.

01-10-2007 against the SST post In the Department.

_ Incorrect & not admitted. As replied above.

_ Incorrect & not admitted. As already replied above by the Department.

_ Incorrect & not admitted, however, the Respondents also seek leave of this

Leaned Tribunal to submit additional grounds record & case law on the date
fixed.
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Therefore, in view of the above made submissions, the appeal in hand
may kindly be rejected in favor of the Department in the interest of justice.

@477,4%”/
DIRECTOR

E&SE Department Khyber
Pakhtunkhwa, Peshawar.

M’k\ (Respondent No: 3)
”~
SECRE Y

Finance Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 2)

Dated. __/__ /2023.

SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)

AFFIDAVIT

I. Dr. Hayat Khan Assistant Director (Litigation-1D) E&SE Department
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents
of the instant para wise Comments are true & correct to the best of my knowledge &

belief.
A6

Deponent
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NOTTRICATION

. 1
CHTTANMENT OF IATYBER, PATOTTUNIGTWA

. e AL

BLENENTAIY & SECONDARY BRUCATION

DEPARTMENT - i

Driee Pestinwar the $3.09,2019~

Mo 80 (PRIE&SEINA-GUTC Meeting/208%:- On the

(Waie/Fomale)  from BS-‘IQ o BS-17 {(Pesona!

a5 mentioned ngninst each name;--

rezoamendedions af Dupm-th\ur;ﬂlél
beomation Commile: (DPCY in it meeling held 10.07.2019, the Compeient, Authority (’Cljicf-
Qecroary  Khyher Pakhtuachwe) i3 pleased to ,1113én'adt-. /ﬁrnm‘otu' the 'f‘qliowing bS.S'i,‘s_
| & Regular), in light of Count
I_udgcmum/unucpimmgza af uppcinl by thc‘com_hélenl au'thn‘r'x:t'y .

\ appeil by the cempetent nutharily.

———

1
o f Name & Present Plaee | Tinie Carg T L
8.4t . . i . Tw
! nﬂ'ns!'f'hv, I}!xtnnfﬂhlh Apnaintinent : t . n'“""rkf‘ e
4 T TUpgrdaded  from  DPS-I6 (o BPS-17-]
Muscuhioh Jan, EX-58T, {(Personsd) w.ed 03.10.2007 luslend ol
| GHS Bugy Whel, Lokki | 27.00.1954 09,068,147 20012010 In_ the - Light of IChyber
plaras ¢ ) Puldiiuniiinvn Service Tritunal Judgmenl
Unfed N8.13,2012, .
T Upgrinded  fram  OPS-16 to DFS-17
Mubninrd  Yogoab, (Peesoanl) wef 0LIDI0UT lnstand -0l
" Ge-SHT,  OMS  Din | 25121054 21.10,1087 10012010 In ibe- Ulght of IKhyber |
" Mhdhamuizad, FRUTask ) Puiditualduwn Secviee Trilsanl Jotigmeut-f . o
. Matedt 05,11.20120 s
N Upirdnded Trow WPS-16 fo DPS-IT '
"‘\\\/‘ Relma Ulinh, E8-58T, ) ’ . (Persounl) woel 11,10,2007 “Tustrud- of
/‘1) GhE  DBaghul Iatleed, | 25.08.1958 010119917 [ 2o.pt2010 dns te - Light o “Chyber
L T} ) TR Tonk ' /,/-7"'" FnldﬂynldumSurvlcn"g‘rlbunulJlutum.unt
i LA dofed 05.14.2012, ’
. - Um;rlllldcd Trom LPS-1G ta DPS:17
T’:nm:‘n"q:l‘l‘. ..Siln!l(]l:l: ’ {Porsunit) - Wt aLtn.aney h:s'.cm!: ul
) hun, ‘ﬂr, “:’,‘lsi 14.07.1967 | HR1LIDOd WAT20L0 b the Light o Khyber
A} e ukhat e, ke : Talhtunkiwvie Seeviee Tribunel Judprmisst)
Marsai duted 05,17.2002, : '
Upgrilsled Trom  FrYBl6 o UPB-T L
Alber  Zurum,  SST, {Versonnl) wiif 01102067 instend 2l
ClGHS Sar izl | 04000063 | 12001935 0012010 dn Lhe i ef CKhybur
! Lalkii Larval ' ’ | Pathtunbtes Serviee Tribusnl Judpmuat
dunted 08.11,2012% S
v “{Aiperdaded  from: OPS-16 o mE‘TFi"”
(Pursnunly tu the Light of Peshuwnre Hlgh
s ens et Conrt Judimeal Unied 16052008 wonf
\ E{T'q;!l(}yu '.:rr';'nm" 01,10.2007 *subject “to " the aicune of
\f- P h ]"DSVLI N '“;,Lu 35,08.1954 RRRRECE CpLl pending fn Supreme Cawrl'ofp .o
| po .l-lsn'1 © ool Fory . e pollsian n the cose Hiled “Shoutald oo
Chrfaar, Rarram Hussaln -~ VS Govt, -~ of  Kaeber)o o
Pakhlunkiwa throuph Secretery B&SH Y
k Depuriments & Others. - - J :
Wit Safia Begom, i \Trmnptyd;' as E/M, BS-17 .wel
Had, ©5-17, UGHS PO | 17.03,2016 gt repuinr besis fnstead of
| Polasni  ilughdorzal, 01051968 26000958 U 1g 042007 fa light of poeepiunee af |
Pestsuwir, ’ '

Tdst, No. & dade ns nhove,

mern e st btase a4
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9.

10,
. nolification on E&SE
11,7
12,

3.

14,

16,

17.

Cany forwarded ta;

15,

The Accountant Gieneral, I&hyhcr T qknh.mfhwh, Peshuwai:

The Secretwy to Gave. of Khyber Paichtunidiwa, Finnnee Dcpnrtmcnt

The Seeretary to (.vovt oi“(.hybcr Pakiilunichwe, Establishment Dcpnrt.ma.nl.

PSO o (,I.mFScuLtury lo Govt. of Khyber Pildilualkhwa, i

PSO to Additiond] Chicf Secretary FATA, K

The Director (sz SE) Khyber Pakhtunichwa Peshawar, .

The Director ESRLU, Khyber Pakdhitunkiiwa,

The Direclar, Ca-xluullum und Tzucher Edueuylion, Abbotlabnd

The Dirsctor Edudation (Ncw]y M"u,nd Distric 15), Waorsale Road Peshawaor,

The Deputy Dircelor EMIS, E&SE Deparimeny, with the request to uplosd this i
Departmeni websile (www,lnese,pavple). ‘

The Section Ofﬁcc.rs (Male/Femolz), E&SE Dephriment, Peshowar;

Tie District :.,l:iucnnon Officers, Elementary & bccund.uy }:.ducutmn unnm.rncn.

The Distriut r\ccounts Officers concemed. .

The Pnnmpnl/Hc.neru';tm/IIcuclrm- tress Loncurul

PS 1o Secrelnry, E&.SE Department. ’

PA 1o Additional S:.rruury (Gstab), E&SE Dcpnrl’:‘ucnt.

Officers concermied. : ! :
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- I THE PESHAWAR HIGH COURI‘ L2
e | -~ BANNY BENCH R :
- (Jumr'lal'Dﬁpm*ment) . ”
, W No.67-Bof2020
i

Hayatullah and others
Vs,
Govt. of Khyber Palthtunkhywa ete.

JUGGEMENT, -~ N

Dete of bearing 18.10.2022

Tor Qli;‘fitioner: MrJkramullah Khan -Marvwat, '
For respondent: Sardar Mduhanimad Asif Asst: A.G "

i
**wauwuﬁwuuw

SAHI B7ADA ASAD ULLAH S The petmoncr approached

& i . -

//“ _ this Court by mvokmg xts _jbrlSdlCtlon undel A1t1cle 199 of

the Constitution of Islamic. Republic of Pakjstézr'xj 'wiﬂm_-,the .
prayer "It is thercfore, mos’t _'humbly prayed 't/‘zdt': ozi .

acceptarice of {h'.f"s Wit p"flflorl the hon'ble C'owz‘ may be

pleasad to: (J) Declmm ﬂze mactzon and not t?eatmg thg : ,‘ \ |
petitioner at par with theu co[league whom ar ém‘ed samé

relief (upgradation BPS-IS to 17, w.e from 01, 10.,,007).5:
vide notifi cation datef205 09 20]9 may ‘be declared aSv.‘;

zllega[ -zmcanshfur'lanal '14erhour B _authof‘_zty _ nd

discriminatory. () Direct. The respondents may furlher '

please be direcrsd to treat 'rh'eu péfz'ti’bnér at par, .'_‘rviz‘li"-, 3

Rehmatullah and | 0 hers colleagups whom gz am‘ed n’lmf 07" :
Up-gradation from BPS 16 to BPSJ7 W, ..fmm o1 012007 -

wde naotification c"az‘ea 05. 09 20]9 and the same may als

ioners f Gom rhezr due date 01 1 0 2007
” 1‘ wlo

be allowed to the pe




N

dowr byy the Supnme Court in Judgment )chl tea as 2009  L
SCMR | & 2018 SCMR 380 Any orher 7emea’y whzch thzs

hon'ble Cowrt deems fit & appropr iate that may al.so be','

3

granted in javour of pe;‘zrzoners.

2. © Brief facts of “the case Ieadlng to file. the mstant B

writ pctmon dre that, initially the petltloners weré appomted o

on temporary.bases and th-ereaﬁ'er '-thcxr servwe: was

regularized. Thereafter, on 01.10.2007 the Govemment of
| | o

IChyber Pal\htunkhwa xssued a notlﬁcation for up gr"\datlon |

of their posts to; BPS 17. In comphance of the notxﬁcatlon
some of their colleagucs were upgraded from BPS 16 to
BPS-17, but the petitioners and some others were ignored
therefore, some .of the colleagues of the- petitioners. have
filed appeal before the -Servwe"tnbunal Peshawar whxch
was accepted vide Judgment dated 05.11 2012 The

department in compliance of the Judgment dated 05 11 2012

upgraded the petltloners and - others vide order dated'

05.09. 2019. The pebtlone,rs moved an apphcatlon to the
departmenl for up gradatxou of petltlDI‘lB}.S in a;:,ht of the_

Judgmcnt of service tribunal, but the respondenu mmed

deaf ear. Hence the"mstant wrltpetltio'n'- ‘ Lo V/

3 The  learned counsel. for the petitione

alongwith Asstt: Advecate General'wem heard at leng’ch z'md

with thur valuable assistance the record was gone thraugh

s flﬁ‘ﬁ“\‘f?‘;{"

e mvﬂ'h ”‘f' '
sy Pr’ ""

(ﬁﬂ

with all conseqzaﬁmidr‘l be nef Tts undez /e pl mczplc. lam’,




-
‘o

. 3.

4. o Thﬁ controversy bzoughL fo* esolutidn -.-b'e.fof'c '

this court .is tbP rel_oxpuctwe aﬂict tu the up-gmdatlon" :

granted in favcnn of the ;bc..monels Though thls court is

oonscious of thif- fact that in case of up--gradaitioﬁ' it has S

competency to intervene, but once the posts are'upgfaded,":

then in that eventuality, its. prospective or retrospective

cffect does 'ndt fa]l within the cb'mpctence and jui*iédictidh A

~of this court, as in case. of askmg for seniori iy or otherwwe .

it is the com.petent forum that 'has been ualed for the._

purpose. The learned coimsel for ‘th(la" pétitioner waﬁt@ad fhe,

mdu[gence of 1lns court by referrmg to few Judgments

passul by.. supenor courfq of the ]and and we keenly went e

[l

f]uough ihe same. We are aﬁ'md that tlﬁe precedent rehed -

~upon by the petitioners do ndt 'support the Stanc:e of,-thc_”

. pCtlthl’ler, as in those Judgments ;t has bem clan ed lhat o

in case of up- gmdatmn hlgh court is compctent enouoh to ..

c,menuun, butb efore us t& not the qucstlon of up- giadauon,‘

rather, it’s after math.

3. " The learned counsel 'fdr.th’c petitioners réfeff‘e,d S

to the case of similar placed employees, who approached -

the provincial Service Tribunal énd that their ap‘p_eals"wera L
ahowud The ]L,amed counsel wantea tlus court to press mto .

service the mle of con31stency and 1o allow 1h&: pf~tluoners-_' |

on 1h'11 score too bat we are mmdful of me facts tha*7

Sm'm Tribunal has ampla powers to: unplement m, or cter/

[”J




30y ’ . ' ' :- .‘ . B
S - judgment, if putmorwru want mdmgenm\&f/&ns Cdm[ On .' |
I3 ._- T‘J . o

that score alone, then again they are lo appxoach the sa1c1

A\

o

forum by asking Itrxplemellltdtlon of. tho judgment passed in"- |

case of similar piaced empioyees,;'but‘, if the~peht10ners

want indulgence of this court for providing retrospective
effect then we are afraid that this court cannot.
6. The cumulative effect of what has béen stated

above, leads this court nowhere but to hold that this court is -

‘ . s s ’ { - } .

| lac,kl.njg competency. Aiclog-has be’en put on vit‘s,powers -
e'-' B .

under Article 717 of the Constntutmn of, Islarmc Republxc of ) 7

+

Pakistan, 1973, and that-being ci}/il'.séi'vants, t}m,pétitimjiers e

should approach the competent forum, which is no other

. Se ot

then the Provincial Service Tribunal for redressal of their

grievances. The instant writ petition is'lacking ‘s_ilb_stancé ag .
such the same is answered in negative. However, the .

petitioners are at liberty to approach the'compefent forum .

for redressal of their grievances, ... . . . f' I
Announced. - £RTIFIED TO BE TRUE : :

18.10.2022 e - TR ARTRCoPY i
/PSS

Peshawar High Vo B’mm cnchc'/
Authorised Under Aricle &7 o

The Ganun-e-Shahadat O}dlna:1CéJ 1985"

B '
Haphle Mr, hiatica £ Ballimads Aslilial;
Hop'hla ﬂr, J:.utice Shahid [mgu_“
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