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BEFOKE THE HONHT? ABT,E KHYBER PAKHATUNKHWA SERVICE
TRTBTTNAT. PESHAWAR.

Service Appeal No- 1703/2022

.AppellantShah Zar Khan District Bannu

VERSUS

Government of, Khyber Pakhtunkhwa through the Secretary E&SE Department &
....................Respondentsothers.........................................................................................

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS Npi 1-3.

Respectfully Sheweth,

PRELIMINARY OBJECTION^
Stiury N«» —

1 Thatthe appellant has got no cause of action.

2 That the appellant is not an aggrieved person within the meaning of Article 
212 of the constitution of Islamic Republic of Pakistan.

3 Thatthe appellant has concealed material facts from this Honorable Tribunal.

4 the appellant has not come to this Honorable Court with clean hands.

5 That the appeal in hand is based on mala fide intentions for illegal service 

benefits.

6 That the matter in hand is barred by law in view of the law of limitation Act 
1908.

7 Thatthe case is bad for mis-joinder and non-joinder of the necessary parties.

77?a^the appellant is not entitled toHhe grant of upgradation w.e.f. 01-10-2007 
in the Department.

8

ON FACTS.

1 7!6a^Para-l needs no comments.

2 Para-2 is correct to the extent of the appointment as SET and one step 
upgradation of SST (G) (S) from BPS-16 to BPS-17 personal notified vide 
Notification dated 01-10-2007 and where under, the appellant along with other 
similarly placed SSTs/SET were upgraded in BPS-17(P) vide Notification No. 
SO (PE)2-6/SET(B-16) upgradation from BPS-16 to BPS-17(P) dated 
20-01-2010 by the Respondent Department attached as AnnexureA for ready 
reference.

3 77?a^Para-3 is correct to the extent of disposal of the mentioned Service Appeal 
vide judgment dated 05-11-2012 on the analogy of judgment dated 07-07*2009 
and 23-02-2010 wherein, the department has been directed to assertion that
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the appellant is similarly placed person with those of the judgment holders
ZZ^VeLtJorlv^ff^ by the

department under the relevant provision of law & rules in field, (copy of t 

judgment dated 05-11-2012 is Annexure-B.

' s/b“s^?c’i "ssos s
attached as Annexure-C.

5 That Para-5 is incorrect as the act of the Department with regard to the 
Notification dated 01-10-2010 is legal, hence, the appellant is not entitled.tp._; 
the grant of upgradation w.e.f 01-10-2007 on the grounds of being not a
similarly placed person.

6 raaipara-6 is correct that vide judgment date 18-10-2022, the petition of the
dismissed by the Honorable Peshawar High Court,appellant has been 

Peshawar attached as Annexure-D.

7 Thatvaxa-1 is incorrect as the appellant is not an aggrieved person within the 
meaning of Article-212 of the constitution of 1973, hence, the case in hand is 

liable to be dismissed on the following grounds inter alia'- -

ON GROUNDS.

A. A. not admitted, the appellant has been treated as per law & rules by
the Department vide Notification dated 20-01-2010.

aHmitted. the cited judgment dated 05-11-2012 is not 
applicable upon the case of the appellant.

C. Tneorrect & not admitted, as replied above.

D. Tneorrect & not admitted, the appellant is not entitled &.:) upgradation w.e.f. 
01-10-2007 against the SST post In the Department.

E. Incorrect & not admitted. As replied above.

E. Tneorrect & not admitted. As already replied above by the Department.

G. Tneorrect & not admitted, however, the Respondents also seek leave of this 
Leaned Tribunal to submit additional grounds record & case law on the date
fixed.

B. Tneorrect & not
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Tberefore, in view of the above made submissions, the appeal in hand 
may kindly be rejected in favor of the Department in the interest of justice.

Dated.__ !___/2023.

DIRECTOR
E&SE Department Khyber 

Pakhtunkhwa, Peshawar. 
(Respondent No: 3)

r
SECRETORY

Finance Department Khyber 
I Pakhtunkhwa, Peshawar.

V (Respondent No: 2)

D&SE Department Khyber 
Pakhtunkhwa, Peshawar. 

(Respondent No: 1)

AFFIDAVIT

I. Dr. Havat Khan Assistant Director (LitigationTI) E&SE Department 
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents 
of the instant para wise Comments are true & correct to the. best of my knowledge & 

belief.

Def(( )nent
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GoWn w.’Itc'ntI:)!'' KirYilBn. pAia-TTUNKHWA" 
GL.EMli.r-.’TM'O/ i SEGOKD/VRV liD’JCATIOT'l 

DEPARTh-TENT ■ ’■

Dr.icc.1 Pcbiiawui: Ihc G5.Q5.2019 ■•

V r
<. .

Norrr'’icATroN
rccornmundiwian.s ot DupnrtlncnlalGn OicNn.SO flMCIl’.L^^SEGG-fi/PrC rv_UiCiiillVl!ji.ilL:

I'roinoiion Cninn'iiuc;: (DPC) in iii i 
Sccrr.i;u-y Kliybn- Pn|.;lilr,.iidnvD) is pleased to '..pgraai-. /promote lire followiriE SSTs. :

(Maia/Fomalc) [rom BS-16 lo BS-IV (Paaoria! & Ri'.Eutar). in llEht of Conti 
ludEomam/acecplaooe of appall by lire compalent oiilhority as nrcntioned .UEairtst eaeb Home;- ■

' I’rl

mucLing held iD.0E2019. ihc Cbmpenciu. AuOioriiy (thief

« •

- tv E • ■

DnUi 
Aiiii'oiiiiir.cid

Ui'inhrltsNuiiu: it I’rijiutil I'liici: 
orV'osijihii

Diilc of Dli'th
■\la Dl’S-nUjinrtlndtiL) rniin 

(PLrsDn:il) \v.a.r 01.in.lUQ7 InskuiJ ol 
•20,01.7010 iTi,. llic ' LI[jlU of ICliybct 
I’ultliluoicliwii Service TrilMinnl Jutlgnjuni

Miir.nilliili .Irai. r-Ji-SST, 
GHS d;ii5ii K.lici, Lulcki 

j Ivliirvi'iil *

09.05.1!/^27.10.19511
1

diiluil ns.n.zon.

m’s-Jfi to ■ nf‘S-i:'Up[in!iicleU Rnni 
(I'ersDnol)' w,i;.r 01.10.2007 lusRml dC 
20,01.2010 in I'lo- Llchl of ICliybor 
I’lilddunltluvii Service Trlluninl .liulRmonl.' 
dnltO 05.11.2012. '

MulinuiiiMicl VuqoGl), 
Ex-SS'!', CMS Din 
Mulinniniud, Ffl Tiii'.l'.

21.11,193725.13.1055 .
2

liivi-rtlntlcti IVuirt' 'IIPS-JC 
(PersonM) >v.v.f U).1Q.2007of 
20.01.2010 lii ; Ilia ■ Llylit of' IChybBr 
PtiltlUuiiklnvu Sorvlcc’rrlbiiniil Jinlijmaiit 
tlolccl 05.11.20.13. ..__

Uni'nlnilcd from UPS-lfi la DlkS-l? 
(Poi-suiii.lJ . w.c.i' OLlU.lOnV InslcnO uf
20.01.2010 in lint bltl'l Kliyhc'r 
riiltlttiiiilili'vii Scn'lcuTrlbimiil .luilunicul 
(JiKcil 05.11.2012.

iV" "lullIIIIII Ulliih, ti.s'-.SST, 
QMS D-.i[iinil Jiuliiiid.

K .

01.01,1091'23,011.10511/ 2 FRTimk
L

!’.‘iiiluiniinnil Slinliciui’. 
Kluin, E:.-SST, uMS 
Tup Tiikiiai lOicl, Liililci 
H'.irwni

!11,U,!0042H.07.10G7
f •

from i?l‘S-lG to 13PS-17 
w.ii.r 01.1L‘,2!1(17 ir.slLHil if

Upariliiiled •
(V'cr.'iniinl) '
'7,ll.0I.-2l)1fl in' llii: f-'h;!'! of 
PiiUlitimltlnvii Sen'lccTrlbminl JwtiKmniit 

* tiuUcl 05.11.2012. ..

\\dw ZuM'iiii, SST, 
GHS 'Niir ivluwfrnr. 
U!ci(l LUirwal

12.10,1!;?5U<1.09.19G3
3 > '*

from IlPS-lG in UPS'|7•UpiirUiiclcd 
n»i:riniinlj In lliu Ll^lU u( Pcshinvni- Hlgli 
Cuurt Jut!y,mcnrU!vlei]' iG.fld.'iOlli
01,10.2007 'liubjctl' lo llic owlcanii:' of
CPLA pcniiiiiii- in Susn'cmc Cuufl of 
pnltlsliiM In tliti ciiso ' lUktl “StmiiUal 

Govt. of IGiylnii-

r

ivlr, Shokm 
E:^SST, Gdvl Shnlicctl 
!;rar Hiiih Sdioul Pnrii 
Ciiinar, i’airi'am

n,12.1') 022[1.0l!.195'l
G

Hiissnln ,'VS ,.t-
Palililunkliwn llirouRli SccreUiry.,K.kSTi. 
Dr.piirlniiinLs A Olliers..

■ Promolud ■ «s ', H/M. BS-17 ,,>y.c..r
. n,03',l01fi oh regular ba.sis.lnstcaO.(if 
' ifl.oll.ion'hi light- 111' acceplimcQ uf 

uppeul ljy tlic ccmpuleiit nuUiurily

Snfia IBciiuiu, 
US-17, OGHS 

Miiiiiidnrziil.

M-jl.
Il/M, 
Piila'sni 
Pcr.liiiwiir,

I

01.05.19GG • 26,0!).iOKS

SECRETARV
Nil. Lt ilnlc lUi nhciye-.

in * r
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" Ctipy fnnvnrdccj (a:
1. 1 lie Aecaiwitonl General, IGiylier ?eid{tu.hk|i'Wii, Pcjlmwai'."
2. Tlic Sccret:u7 lo .GjQ'/t. of lOiybcr Pokiiliiiilduvii, Fiaanue Dcpiirtracnt;
3. Tlic SccrcKiry to Gow. of IGiybcr PoldiUmi'diwa, Edlablislunerit bcporlinciit.
'1. PSO lo Cliicf Scactflry to Govt. nflOiybcr Piildiluelchwa.
5, PSD (a Addilionili CbfcfScerct.ar-'FATA,
6. T!u; Directar (E&Sp;) ICiybr.r Prilciiti’rikhvvii.pcrihewtir.
I. The Director ESll'U, KJiybcr PQklUunidi'.ve.

Tlie Direclar, CoM'ieuJIom und Teiicher EdueuLion, AbbotLobad,
9. The Diceelor Edunabon (Newly Merged Di.ilrlels), WnrsaJe Roue! Peshowax.
10. The Deputy Diredor EiVHS, E&SE Dcpcriineiil, wiUi the request to upli^nci tliia 

. nolificntion on E&SE Deporirneni website (w.wwi.knese.n:ov.nlcV.
II. The Section Offic.crs (Male/Female), E&S£Dcpttrlme.nt, Peshawar;. '
12. The District. Ediicalion Officers, iElcrnenlory iSc. Secondary Education concerned.
13. Tiic Distrid Accounts Officers ooncemed.
!'!, The Principnl/Hc:ndina.'itCi‘/I-Icodrni;:trcss roncamecl,
13. PS to Secrcliiry, EiiSE Dcpnrtmenl.
16, PA lo Additiannl Secretary (IZstab), E&SE Deparlincnt.
17. Officers concerned. ' . • , '
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BANFU BENCH.
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(Judicial'Department)

Vr'.F Ncc 672-.B of 2020
J4.. : IS?I\ O'Hflyp.tfillnh and others / ^

Vs. ;•

Govt of fO?3'^bcr Palthtunlciiwa etc.

mOGEMENT.

Dateof hsarine 18.10.2022

For petitioner; 
For respondent:

MrJ'Uramuflah Khan ■Marv.inU 
Snrrinr Mnhgjtumd AslfAssit: A.G

i . t

SAHJBZADA AS/WULLAH, J.—' The petitionsr approached ' 

this Court by invoicing its jurisdiction under Aiflcle 199 of 

the Constitution of Islamic. Republic of Paldstah, with-.tlie ■ 

prayer "It is therefore, rtiost .humbly prayed that on . 

acceptance of this \mt petition, the hon'ble Court may be 

pleased to':(J) Declare i'/ve iucicf/o^; and not ti'eqdng the. . 

petitioner at par with their colleague whotn gra}iied same .

c7

relief (upgradation BPS-ld to. 17; w.e.from 01.10.2007) ■.

vide notification daiedOS.09.2.019 may be declared as

illegal, unconstitutional without authority . and 

discriminatory. (2) Direct. The respondents may further

please he directed to .t)-eat the. petitioner at par .with

Rehmalullah and others colleagues whom granted relief of 

Up-gradation from BPS 16 to BPS 17MKe.from 01 01.2007 

vide notification elated 05.09.2019 and the same may atso

he allowed to the petitioners from theirdue date 0L10.2b07

s '>C't 1;^
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with all conseqi/imrial ha?'iejiti- under 'the principle laid, 

down biy the Supre.me Court in Judgment reported.2009 

SCMR J & 2018 SCMR ^80. Any other remedy which this 

hon’ble Court deems fit & appropriate that may also he . 

g)-ariied in favour of petitioners. ",

c

c

Brief facta of the case leading to file the instant 

writ ijetition are tliat, initially.the petitioners wef6 appointed 

on tempora.ry • bases and tliereafter their service; was

2.

regularized. Thereafter, on 01.10.2007 the Government of
Cl..

Khyber Paldxtunldrwa issued a notification for up-gradation 

of their posts tO;BPS-17. In compli^Ce of the notification 

some of their colleagues were upgraded ffom’BPS-16 to

BPS“17, but the petitioners and some .others were .ignored,.

therefore, sorrie of the colleagues of. the petitioners have

filed appeal before the Service tribunal, Peshawar which

accepted vide judgment dated 05.11.2012, ^ The'was

department in compliance of tire judgment :dated 05.11.20.12 

upgraded the petitioners and others vide order dated 

05.0^.2019. The petitioners' moved an application to .the 

department for up gradation of .petitioners in light , of . the , 

judgment of service tribunal, buf the'.respondents :tumed 

deaf ear. Plence, the/instant writ petition

The learned counsel for tl'ie petition'^ 

alongv/ith Asstt: Advocate General',were heard at length .and

V
■

3,

with their valuable assistance the record was gone through

T i■jh.
' >

k-
1.’



. 3 -
:)•. -/ The coritroversy brought for- resolution -.before 

t'iris -court is the reti'ospective effect to' the up-gradetipn 

grouted in favour of the jbetitioners. Though t-his-^court.,is' 

conscious of the--fact that in case of up-gradation'-'it has 

competency to intervene, but once the posts are upgraded, - 

-then in that eventualit>', its. prospective orTetrospective 

effect does not fall within the competence and jurisdiction . 

of tliis court, as in case of asking for seniority or otherwise 

it is the competent tbnim that has been created for the. 'I 

pur]:50se. The Learned coiinspl for .the petitioner w^ted tiie 

indulgence of this court by referring to few judgments 

passed by superior courts of the land and we keenly went 

through the same. We aie afraid that tlie precedent.relied 

.upon by the petitione.rs do not support the stance of lire .... 

■ petitioners,-as .in those judgments' it has been clarified that 

of up-gradation high court is competent enough to 

entertain, but before us is not the question of up-gi'adatidn,
1

rather, it’s afier math, .

4.

u

<*

in case

The learned counsel for-the petitioners referred ; 

to the case of similar placed employees, who approached; , 

the provincial Sei-vicc Tribunal' and that their app.eals'were - 

allowed. The leained counsel wanted tliis court to press into 

service the ruie^ of consistency and to allow the petitioners 

that score too, but we are mindful of tite facts that

5

on
' ^

Serthce Tribunal has ample powers.to implement its order/

to**'

Bc-:?--"
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if petitioner:-, want Indulgencevof^is. couit 

alone, then again they to/approach thp, sai^ ■ _

by asldng implementation of the judgment passed 

of similar piaced employees,, but^ if the petitioners 

t indulgence of tins court for providing retrospective

effect tlien we are aft-aid that this court cannot.

The cumulative effect of what has been stated 

above, leads this court nowhere but to hold that this court is ■
•; . • ’ ■ ■ ■ I ' •

laQldng competency^ Ai clog has been put on its. powers

under Ajticle 212 of the Constitution of.Islamic Republic of
■ ■ »

Pakistan, 1973, and tliat being civil,servants, the.petitioners 

should approach the competent foruiri^, which is no. other 

tlu?!! the Provincial Service Tribunal for redressal .of theirr

grievances. The instant \yrit petition is'.lacldng substance as ..

such the same is answered in negative. However, the
. . i ■■■■. ■ .' ■ ^ - ‘ ■

petitioners ai*e at liberty to approach tlie;competent forum

for redressal of their grievances. .. - ' |-

-4*t 1 - onjudgment,

■ -c . ftiat score
•. Jin ■forum

c:jse

want

6.

Announced. q^ViTIRED TO BE TRUECOPy
18.ICi.2022

Pcshnw.nr Hightiiuri Bantut<?cnch^, . '
I

'IAulhori'ied Under Ariicic- 's:' ol 
TKn Oa.nun-c-Shahadal Ordinance 198^

Unay>>» Ht. -JiUHen ga/itti»nrtd
Hon'Iilfi ^fr. tJujitlca Slhaltltl /Than..

2 0 OCT 2022
,'y

''T'.' K.M-.ia

■ i
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