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proceedings
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3
The appeal of Mr. Jamal Shah resubmitted today |-
by Mr. Zartaj Anwar Advocate. 1t 1s lixed for preliminary

hearing before  Single Beneh at Peshawar on )—l"DC]—-)DlB\ |

By the order of Charrman

REGISTRAR
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Dlsirlct Nowshera received today i.e on 11.09.2023 is mcompicto on Lhc follow ing s ".c ful.u,n

is returned to the counsel for the appeligmt for completion and ruub mission within 15 days.

1- Copy of appointment order montlonod in para-1 of thv memo of appnal w\vr exure-

~

ey A)is not attached with the appeal.

. 2- Copy of retirement order mentioned in para-4 of the memo of ap,)mi (,mnoxu DY
is not attached with the appeal.
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' KHYRER PAKHTUNKHWA.,
‘ PESHAWAR.
Mr. Zartaj Anwar Adv.
High Court Peshawar.
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BEFORE THE KHYBER PAKHTUNKH WA

SERVICE TRIBUNAL PESHAWAR N

 Service Appeal No. 1212033

'Jamal Shah- $/0 Malik Wali Khan, Medlcal Ofﬁcer BPS 17

' BHU Wazir Garhl DlStl‘lCt Nowshera

: VERSUS .

' (Appellant) ‘

Govemment of K_hyber Pakhtunkhwa through Se( retary, I—Iealth

department Khyber Pakhtunkhwa Peshawar and others.

(R esp(‘)'ndents)

. I. | Memo of S Service Appeal pl
- 2. | Affidavit ' _ < |
3. | Copy of the appomtment order A o
| dated 09.07.2008 | A
4. | Copy of the Writ Petition, order. |- B&C
| andjudgment dated 08.03.2017 | 7. %7
- 5. | Copy of the retirement-order D /// -
6 | Copy of thg departmental I
appeal ' NN/
-7 | Copy.of the judgment and order F I
| dated 14.4.2016 R
8§ | Other relevant documents
9 | Vakalatnama

: Throug‘lﬂ\ w/‘\Q/ é,»
. ZARTAJ ANWAR |
L ~ Advocate Supreine Court of
Pakistan |
Office FR, 3-4 Forth Floor
Bilour Plaza Pes: 1awar Cantt

 Cell.0331-9399185 |
" E.mailZartaj9@yahoo.com .

\ .



‘Prayer in Apbeal:-

BEFORE THE KHYBER PAKHTUNKI-I WA
SERVIF K TRIBUNAL PESHAWAR ;

-

Servrce Appeal No ié;;/2023

‘Jamal Shah S/0 Mahk Wah Khan, Medrcal Officer BPS 17 -

| . BHU Wazu Garhl District Nowshera

~ VERSUS |

1. Govemrnent of Khyber Pakhtunkhwa through Se( retaly, Health .

department Khyber Pakhtunkhwa Peshawar

Finance department Khyber P 11<ntunkhwa Peshav ar. _‘ g

3. Director General Health Department Khyber Pakhtunkhwa r

: Peshawar

4. District Health Qfﬁcer Nowshera. | S
' o ' (Respondents) -

- Appeal under Section 4 of “the  Khybor
Pakhtunkhwa Service ~Tribunal Act, 1974,
against the lnactlon of the respondents by not
addmg contractual service “toward - regular E
service of the appellant for quallfymg servize

- of pension, against which the appellant filed
departmental appeal on 08.06. 2023 before the_

' competent’ authorlty which is still not
_responded even after laps of statutory permd_: '

* on 90 days.

P

On acceptance of this appeal the contractual service
. of the appellant i.e. from initial appointment, raay "
please be counted/added towards his regn!ar‘ .
service for the purpose'df adding it to the qua[ify ing
- service for pension, the respondents may further be -
. directed to enter necessary entries in their servic,e»>
 record to this effect, or any remedy deem just and

(Appellant)

’

Govemment of Khyber PakhtunkhWa thron zh Secretary;



P

propel under the circumstances may -also be
.allowed in favour of the appellant and ag‘unst ‘he
respondents ot ' ‘

.Respectfidlv Submitted:' o

1 That 1n1t1ally the appellant was appomted or. the post of -

- 'Medical Officer BPS 17 .in BHU Wazir (rarhl District
Nowshera on contract basrs vide office order datzd 09.07.2008
(Copy of the appomtment order dated 09 07 2098 is attached
as annexure A) ' ~

<2.‘Th¢l[ smce h1s app0111tment the appellant has )erformed hlS
duties W1th great zeal and devotion and to the ent're satisfaction
of his superiors W1thout any complamt whatsot ver regardmg = ‘
hls performance ‘ '

- 3. T hat while ‘serving in the said capacity the appellant along with
" other colleagues filed a Writ Petition No 945-P/2017 before the
Honourable Peshawar -High Court Peshawar for their
regularization. The wr1t petition ‘was allowed i in favor of the -
petitioners and their services were regularlzed vide order &
judgment dated 08.03.2017.(Copy of the Writ l’etmon, order
and judgment dated 08.03. 2017 are attached as annexure B &
). :

A4, - That while serving in the "sarne capaoity retired f: ‘om service by
~ attaining the age of superannuatlon i.e. 601 years on 12.07.2023; | '
.. and served the department for more than 2 deca fes, the health

- care facilities were honestly diligently and with ¢ntire devotion

' to the community in Rural area of district N«_)WShera KPK.

: (C0py of the retireme'ni order is attached as ann’exui'e D). C
.S, That Soon after his retlrement like all other cwll servants -
' submlt apphcatlon for pension for his long devoted service but

refused the same on ground that you have completed qualifying

service for pension, thereafter the appellant has, submitted his™

departmental appeal vide dated 08.06. 2023; . before the -

‘ ‘competent authority by requesting that his temporary service: .

‘may be count towards his regular service for the purpose of |

adding it to regular service for pension, whch is not yet .

-

D



responded even ‘after the laps of statutofy:pel’iod of 90 days
(Copy of the departmenial appeal is attached as 'gmnexmfe E).

6. That bemg aggneved from the acts . and omlssmn of the -

responderits, the appellant has. filed this Service 6lppeal onthe .~

- following glounds inter alia .

GROUNDS oF SERVICE APPEAL

" A. That the Appellant has not been treated in accordance with
law and his rights secured and guaranteed unde: the law have -
‘ been badly violated.
B.-That the. appellant: remained contractual employee of the.
respondents depai't_ment; which was regularized in the year ’
' 2017 thus in view of the provision contained in Article 371-A.
of the CSR the appellant is also entltled that h1> service shall
be counted for the purpose of pensmn '

- C That as per the recent judgment of August Supreme Court of |

‘Pakistan in Civil appeal No. 1072/2005 decided on 14.4. 2016,
the larger bench of august Supreme Court of Pakistan has
specifically held . that temporary service followed by

~ confirmation count for the purpose of pension, thus the

| appellant is entitled for the grant of monthly pension by -
counting his service w.c. f the date of his initial appointment.

(Copy of the ]udgment and order dated 14.4.2¢1 6 is attached

as annexure F) :

- D. That there-ate a numbef of judgments of tte Honourable-'

Peshawar high Court in identical cases, therefore the -

Respondents are bound to havé followed the sane and should
have acted in accordance with law and the Judgment of the
* August Supreme Court of Pakistan reported as 1996 SCMR '
1185 200) b(,MRPage 1. '

E. That accordmg to the West Pakistan C1V1l ‘Service Pension -
" Rules chapter II, service qualifying for pension, accordmg to
' rule 2.3, temporary and ofﬁmatmg service : :

- Temporary aml OFixclatmg service shall counr for pensmn'

1. Government servants - borne " temporary ‘
establishment who have- rendered more than 5



years contmues temporary service shall count such
service for purpose of pensmn or gratulty and

IL ~Temporary and officiatina -service followed by
confirmation - shall also count for  pension or

' grﬂtulty

-F. That the't'emporary 'service'followed' by c'onﬁrlﬁation/-regular
A _ appomtment gave the appellant a right that his' service be -
: carry forward and added to the present service. ‘

G. That the appellant seek the permlsslon of th1> Honourable

Tribunal to rely
instant Appeal.

on addmonal grounds at the }earmg of the

T

. On acceptance of this appeal the contractual. service of

~ ‘the appellant-i.e.

from initial appointment, may. please be

counted/added towards his regular service for tie purpose of

‘adding it to the qualifying service for penszon the respondents ’

may further be directed io enter necessary ertrzes in -their

‘service r eeord to

this effect, or any remedy aeem just and

_ proper under the czrcumstances may also be allowed in favour L

of the appellant and agaznst the respondents
B B mff&@e

/ - Certificate \
. Certified that no Service -
"~ Appeal on the sa_mé subject
Cand betwee_h the s.ume

parties has been filed
. previously or concurrently.

Appella nt. - :

' Through % e / é

ZARTAJ ANWAR
Advocate Supreme Court _
Of Pakistan o

.&‘ ‘
. ’ . O T /:\
- IMRAN KHAN

Advocate High Court

- e




BEFORE THE KHYBER PAKHTUNKHWA
SFRVICE TRIBUNAL PESHAWAR

bervwe Appeal No . /2023

® Jamal Shah S/O Malik Wali Khan, Medlcal Otﬁcer BPS 17 R
'BHU Wazir Garh1 DlStI‘lCt Nowshera :

o (Appellant)

VERSUS S,

Government of Khyber Pakhtunkhwa through Secretary, Health
‘department Khyber Pakhtunkhwa Peshawar and o1hers o

o

(Ruspondents)

AFFIDAVIT

A Jamal Shah S/0 Mahk Wali Khan Medlcal Officer BPS- _

17 BHU Wazir Garh1 District Nowshera, do he eby solemnly

affirm and declare on oath that the contents of the above noted
: appeal are-true and correct to the best of my k1ow1edge and

" belief and that nothing has been kept back or concealed from S

this Henourable Tribunal.

M“

Deponent

_Identiﬁed by:

- ZARTAJ ANWAR
Advocate Peshawar.
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v 17 People's Primary Pealthearg haitiative (PELD,
: District Suppoit Unit Nowshera '

Létter Nu 6092 1M INAISUS HSI Dated: 9™ Tuy 2003
Office Order .o :

Nu: 649-21 -\|0\" D\U/\\I\ On the recommendation of the scicttion commitice dnct upen the
aceeprance ol the olter of apmnulmcnl given by | Krl i/l)’\ll Nowshera, Mr.. amal Shah i3 hereby
©appointed as \lmlu al Qlficer in BHU \\’.un Carli District N()\\’Sh;hl uu.oulm" wfthe terms &

wndmon\ al" the Lonu.ul signed by him with this ultu.c with umnuimu effeer i the pubiic

m}cln.l. ‘ l
'Cup_\ IR )

L Program Dircawn, PPHINWEPEATA. . . S A

2 District Coordination Officer, Now shera, C

5. Exccutive l)isl_l’ici Oflicer (Health) Nowshera.

4. I’cr,i;on:ui Sccréi:ur)* to DistrictNazim (Nowshera} ) _ .

5.0 . ﬁ.}:cculi\ ¢ (F&A) NS l\'()\\'ShCl'a‘;. ' ‘ . .

" 6. Official Concerued. . : ’ -~

D }/,/»)//

A

V- -
_L.Sup}()r'r\l uge L

‘e .%c
DSUKPIL Nowshgen ' ’
All.lLIlLd 10 Sarhad I(ur.nl Support Progrant (legd, under )ulmn 42 of Campanies Qi 284y - ’ R
Village Mg Nowshers : )
Felephione Na. 1923580414, Fax No. 023-550978
- ‘ - . o b " dm n\m) whowCunt
- *
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Dr.- Muhammad’ Shofiq _S/o Khosno GUI R/o BHU

g Gohoro D|s‘rr|c1 Mardcn

;N Or. Imran Bahadcr $/o Knan Bahadar R/o BHU >owot
L Dher Dls'rnd Mordon .

L ,Abdu! Wahid $/6 Khon Bohcdor R/o BHU BCbUZCiI S
District. Mardan o

Haider Shah §/6 Abdu Badshdh R/o BHU Ghalci Dher‘ -

Dls’mct Mcrdcm '

'--Reshaz Gu! s/o Reshom Gul R/o ‘BHU Kof Ismollzcﬂ -‘
‘ Dgs’mcl‘ Mardan :

‘ .

Muhommod Riaz S/o Haibib - ur Rehmon R/o BHY -
- Babeni DlSh’iCT Mardcan ' :

DISTI’ICT Nowshera o

Dr. Javed Akh‘ror S/o Ghulom Sarwor BHU Mera MIS(I
: Bondd District Nowshero :

Muhommod 'krom S/o Shelkh quw ‘Ward Crderly

BHU, Chorbf ndo Dlsmci I\/‘Cirddh

. Salmon S/o Khodl Khon Behsshh BHU M:om Kcloy

DISTI’IC1 Mcrdon '

1. Zaman Khon S/o Honﬂ Khon BHU Jehonglrc

" Dr. Jomol Shth/o Malik WClll thm BHU Woz&r Ghon L

M mhammad Adl‘ s/o Scud Maluh, BHU-Taru Jubba

Miss Bushro D/o srlo Muhommad Lody Heol’rh V15|‘ror .__>

BHU, Chashmcu ,
{ I-ILE TO;)m

]
ei:'.

28 FE" 7017

’ VK '!':" i 4 - .
C[\N}JLI'J ) . l)en ]f‘\ LA char .
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Zabit Kho-n‘.S/o ‘Tdsl‘e.em Khan, BHU, Salo Khana
. ""Fo!o!-: Niaz S/o Sher Viuhammad, BHU, Dog’oi. '
Muhammad At 5/ Shahmat Khan. BHU Moh-d-cori-'

. Bilal Ahmcd S/o Mumtaz Ahmctd BHu' Aman ko’r

‘ _Sumbal Nceem D/o Muhommod Nceem BHIJ Toro.
qubo } .

Fckhore Alam S/o.Ru‘smm GulnBlHU- Inzari

.Anjum Sohail S/o To Muhommcd Medlcol Tecrmcmn
. BHU, Wazir. Ghorol Dlsinct Nowshero

. Mr Zeshon Ahmod S/o Rloz Ahmod Medlcol
. Technician, BHU Monoh1 Dls’mct Nowshero v

Mrs. Basmeeha D/o Mlnhc:r ud Dln, LHV BHU Shelkhl |
Dls‘mcf Nowsbero - ’

Ms. Sctmrm Tarig D/o Mr A’nq ur Rehmdn Medlcol_‘
Techmcaan Dls’rncf Nowsherq S

. Ms. Muzofﬂo D/o Sher Khon DCII in BHU Mcrrc Khel o
" District Nowshera

£9s, ;—Tehseen UliohMedicol Technician, BHU, Jalsdi, -

Touheed Bibi wnfe of: Syed Nobn Shoh LHV af BHU Kohi
: Bermol : ‘ . N

0o, Nushod Begum D/o Ou! Zareen LHY, BHU Ko‘m B::rmol

- %28 Ms. Naheed Akthr Medical Techmcuon in BHU Mamo._‘_'__"
A Khel Dls’rnf rNowshero ' : -

329, Khair Ul- Amin - $/0 Muhcmmad Aman Medicol 7
' ,§\ | Techmcnc:tn BHU Adezcr: Moryclmzo: | ‘
. FILED ‘T_OD'A\A |
Muhommod Noeem BHU Bekh Swob| / // _—
] ) i f\ R o "11'”{

Den 1

T 28 Fin 20175&
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Torlq Zomon BHU Sorobl Sw0b1

. 'Boz Muhcmmod BHU Sowad Dher Mordon ..

Fiaas
o

ey "“"'5‘
o'h.
TN

Nos:r thn MT BHU Goryob DISfl’lCT Mordon .

'5'.1m|’roz MT BHU Warfcur Dls’mc’r Mcnlckcnd

.Ashag Nab., BHU, Qadra Swabi - -

‘ zc‘:‘h‘id‘ Uliah, BHU, Zarbopi Swobi o

' :Husom BHU Fofhlmo Mordon
. Soudon Shch BHU Kundkhowor Mcrdon |
. Sdeed Ahmod BhU Alo Mcrdon

. Rukhsono BHU Momkcly Mcrdon

AbldG BHU Dherylckpony Mordan

Kolsoom BHU, Mochl Mardan - - S RN '
-~-Rohee!o BHU Guuar Ghor Mordon 3 . ‘

. Muhommod Avrif, BHU MGChI Mordon

- -

e Mr Mushtoq Ahmod BHU Ko’fo Khot Mordcn
Mehnoz Muln( W/o Bckht Mu nir,, Li-IV BHU Mc:rdon" .

. 'Abbc:s Khon S/o Sher Zodo BHU Mlon kote Mo don

i

. Mst, Sclmo Begum Dos BHU, Kofo Khot Mordon o

“Jehan AI| M, T Moch: D:sinci Mordon

Zorshod AI| M., BHU Gorh1 lsmolf Zai,. Dusfncf Murdon

,, R

. I]OZ Ali, MTBHU Plrkheel Dlsmcf Merdon IIUEJIP‘T/ODAY

Lerned Bearsiar. -
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. Imron cheem S/o chrq’r Ghuiom M T BHU f\nzory,
- District Nowsher

Malak Amnﬁ’Muhommod M, BHU Mekhbonc Dlsmcf-

: Mo[okcnd

Novee_d Akhtar, M-.T‘,'B:HU Brah Distric’r__MoIokdr;d. ‘

. Aidmgir Khan,-M.T, BHU, Sﬁ:engrqy‘/,nbis;lricf Molql{ond "

- -Tdriq Anwar, M.T, BHU, Brain bisfrici-McIdkond

Akmcl Khon M.T, BHU Gh Khel Dlsfr;c’r Molclkond

. 'Soddom Husscun MT BHU MlShTO Dls’mcf Maiukond

. -"'Ibnloml ‘M., BHU To’roy Dlsfnc‘r Molakond

Ubaid Ullah \AT BHU, Tcmdgund Dls’mcf Molokc:md

Malokond

,Muhommod Asghor M, 'BH.U_-Anzqrgor Distrlcf P

Nig-hot Bibi, LHV, 'BHU Tutal Disirict Mdlakand.

: Hozrcn‘ Amm BHU th}or DISTI'ICT Molokond ..'- '

Asif & hon S/o Sobzw thn Chowl«dor BHU Anzory

_ D|51r|cf Nowshero -

Blbl Quresha D/6 Muhommcld Rofiq Dou BHU Anzory L
District Nowshero '

Someenc Begum W/o Shahid Khan Dcn BHL Mero .

,Mlsri Bondn Dls’rrtci Nowshero

56. Tahira Naaz, W/o Arshod thm, DOt BHU Plr Scnboq' . ‘
. Dlsfncf i\owshero e = - .

Amon Zeb S/o- Joncs Khon ‘Ward Orderly BHU L
qudoonf Dls’rnc‘r Nowsherar : .

\.“

7. FILE] TODAY 3

) : .- D(m\ A QE‘!" Ir"}r}
CoL 28 FEBAW
l.
i ‘ |

+
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-'~Shqheen D/o Chan Bodshcb LHV BHU Anzoy,
.Dls’mct Nowshero : .

Soryo W/o Naisb Doroz ’LHV ‘BH‘U b‘iéfrici N”o'w‘ herd .

Sncxsfo W/o Syed Jehonzeb A|I Shah BHU Mlsn Bondo\_‘ '-
. DISTI'ICT Nowshera S ,

Ambreen W/o Zoklr than, BHU, -':Koohi District
" Nowshera. SR o L

Nowsh ero

. ‘Muhammad Hcroon S/o Abdul Qodoos, MT BHU
‘ _Khushgmaqom D|stc’r Nowshero A :

: .".',Zower Said S/o Bahcdar Said, Wcﬁchmorn BHU,. . B
s Jahonglro ‘ . N :

76. ~Noor Rehmon S/o MC!IIk Amon M T BHU Bqdroshle

7. Myhafmmedd Sabir S/o Mummmod Aslom M. BHU L
: _-;Dls’mc‘r P@oquor

A

. _Mo“_o_[ Gul S/o Rehmcm Gu, M., BHU, District:
‘No’wshera T

AR S ot Al
IR BT AR
N
[oe)

i
X

RS
~
~0

5
Qo.
O

. Furqonullch S/o uul Rouf thm MT BHU Dzsmci

P@showor . : R _3 : :
Imron Khan S/o Sofeerulloh MT BHU Dtsmc’rr :
Peshowar : : o '

1
Bk

)
Loy
Vi
B
a5
;

> e
2t --.-‘ L
. /i

brarim /6. Fazal Md”k» 'BehiSiﬂ‘»ABHU}fl_ogdhif -
' Peshowc:r L o ET

N Bcio Dls’mc’t Peshctw_, S
S I,f PILEDV Yoo .
: .." ! Den”h' eO*qr ar
i

. SOJ]Od All S/o Abdur Romq BHU Dog BOISOOd DIS’H'ICT. S

) _Tahtr Zeb S/o Anwor Zeb MT BHU Dls‘mc’r Peshowc:r :

Tahir Khan S/o F(Jq}!' Muhommod MT BHU, SOnzal

28 FEBAN




-MISS NOJmG Kho’roon Mush’roq, LH\/ BHU Baznd Kh

'-Nowsherc

'-Nasnr Khon S/o Abdul Woheed, , MT BHU Shokh

. Sculo D/o Foheemo Dcd vFMT) BHU Dairi, Zokano

Muhommod Ibrchlm M.T, BHd anderl Dls’rnc’r

E Nowshe"a

JonoT Mir S/o er Shcxh Behlshl, LHU Shelkm Dls?rtcf

/"\' "

“

No. 06 Dls’mct Chqrsoddo Lo

Mst. Forzcmo Shoh D/o Syed Soblr Shah M [ BHU
Moshokhel District Peshowor " o

Uzmo Ara D/o Noimafulloh, , BHU Qadrc (FMT)

'. Fozlo Gul W/o ~Asn‘ Kharn, BHUMenzol- (.LHV]. )

...Uzmo choob D/o Yoqoob “Khan, L-.HV‘, BHU, e

Jehcnglra

. Fcroh Noz W/o Akh‘rdrAll LH\/ Bhb Ponl Plr

-

Bakht. Soad s/o Ghulom Moh| Ud D1n MT BHU Shahv:
: ~Mcmsoor

Dr Hob ur Rehmon s/o Khontob Gul MO BHU
Qadra -

~'!\/\t.zi'u:lmmoud Komron S/o Gul Zomeen thm MT

BHU, Bc&’rokhoro fehall Topl Dls’mc’r SWObl

Dr. Muhcmmad ROShId s/a Hamdulloh R/o Mshatloh
e KhomolKhei Vllage Maneri Bolo P. O District SWClbL ce

| Or. Asrar Igbal /0 sadshah Gul R/o Ho‘rhlon P (e Khos L
! TehSIETGkhT Bhol Dls’mct Mardan S S~ 2

%

© FILED f@g&y} e
/A pf‘n:‘llx;: )e!_ Wr."ari

26 FEB N




3, 't,"-;" KBy st
%ﬁmi}}m’* Ee
. .

s

VE

_.'Dr. Abdul-Wali'S/o Abdul Hakeem R/o Mohallah .
Menmood Khe| Mohlb Bondo Tehsi & District Mardon o

.-Dr. Syed quos Ah Shah S/o Syed WO[I Shoh Bquhoh
- R/o BHU Pudina District Mcrdon . :

. Ah Gohar $/0 erzo Khon R/o BHU Mlcm Kcloy Dls'mc’r

Mardan

. Shams ul Arofeén S/o Mutabar. Khan "R/2 E;.HU-

Khazano Dhen D|s‘mcf Mordon T

,'Reshoz Gul S/o Reshom Gut R/o BHU Kot lsmoutzou '
N Dis’rnc’r Mardan .

‘ Muhommod Riaz S/o chtb ur Rehmon R’/o BHU '
L. Babeni D:stnct Mardan :

). Muhommod thbnr Ahmod MT BHU Koh| Bormol B

e peilhoners .

- VERSUS

1. Government of Khyber Pakhiunkhwa, irough

J.q‘,

P

0 e o B
e e

ks

‘ Secre’rcry Heolth Civil Secreicncn‘ Peshawar o

. The Dlrecior General Heah‘h Depcr’rmenf Khyber'f‘
' Pood Pesh0w0r~ :

District Heol’rh Ofﬂcer D;s’mc’r Mordcn at Mordun

lDlSTl’lCT Heolth Ofﬂc_er, District Nowshe‘ro

f,'DmmcfHédMqOﬁkerDBMoHMomkdndu
- D1$1nc1 Heci’rh Offlcer Dlsfnc’r Mordon SWOb! :

7. '~'VDISTHCT Suppor’f Monoger (PPHI), DS & M, Mardan
© Khyber Pakhtunkhwa ..............i... . o.....Respondents

; ' "Deﬁnb.
28 F’EB 2017
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Whrit PEﬂinN UNDER  ARTICLE 199 OF . THE

CONSTITUTION Or ISLAMIC RepusLiC OF PAKISTAN
- 1973

PRAYER IN-WRIT- PET!TIQN o SR

.On accepfonce of this’ Writ Pefition, an.

~WM§@*“W RS SR

126

appropriate Owrit may 'blec:se" be - issued.

- declaring the" pelitioners * were . fit and
eligible having ‘the _required qualification
and. expenence gone through all the rigors
of selection process and when found fit and 3
»ehguble by the deporimeniql selection -
cunmittee recommended for appointment
and “were appointed accordingly, ever
'since, their performance, treating  the

pehhoners as pro;eci employees and’ not
regulqr employee of the Health Department
is thus ilegal, unlowful without lawful

- authority - and of no legal effect, the
respendents “are - bound to follow’ the law -
and to treat the pehhoners handedly by -
gavmg them*thelr due rights, the pe’rmoners '

2
il
i

Far
w
. 3
.AE "
iy
- b
K
N

regulanzahon, sumnlorly the respondenis are
bound fo allow regularizahon from the. date
when “his co}leagues /;umors, were -

regularized  or-  afiowed ' - regular

: appoim"meni; | : e

STeghtige
L3

ECERRE S L R

A Any other. remedy proper not specmily_
.asked for’ mcmy also be allowed '

Y e
SN : ! - . v

i DervtvReorsiry,

—”\ S 28 FEBAM

E4

e

have" goi prior in  the ' matter of . . .
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That the - pe’rmoners cre he Iocol resrdence of

different District of Khyber Pokhiunkhwo ond a law

Obldl'”g cmzens ‘of Pohsfcn

. Thcﬁ ’fhe govemmen’r of Khyber Pokh’funkhwa in- he
..yeor of 2007 launch a Comprehensnve Medl-ol,
: ,Progromme ot pnmory level in the name of “Deo ole
‘,anory health Care !nmohve af clufferen’t BHU'S,

odmmlstereo by 'rhe Provincial Govemmen’r for wh ch

regular sanctioned posts: were crecﬁed for wh ch‘ -
odver’rlsemen’r s \ . -Made and “he )
opphcohon s were sought from ehg|ble cmd quollf ed’ o

, | “condldoies

That through this. Programme basic health focili"‘ie's
were extended to the, public at primary level aind for - -

Thts purpose the - provmcm:ﬂ govemmen’r made an - ¢

ogreemen’r w:’rh the SRSP to run cn‘fo:rs of differant

‘ BHUs

| Tho’r ’rhe pe’rmoners holdlng ’rhe basic. ond pre>crlt ed '

quollflcohon belng gudlified qnd eligible: for ’rhe post ‘

' opp!xed by fulﬂlhng all the iegol and codel for‘no]mes\. - 3

cmd gone ’rhrough all ’rhe ngors of’ selechon LIrOC2sS,

were duEIy recommended by ’rhe Depcrimen’rolw' B

'Selec’rlon Comm:f’ree ond were oppomted in -

d:fferen’r BHUs of Khyber Pokhiunkhwo (Copy of.

: Appomeenr |eﬁers ore oﬁoched as annexure “A ..

X { )PTLEDJ‘?D,W I |
.?\  Dentite Hegist- ﬁr‘ . '

, 28 FEB 201r
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Thcn‘ the pe’rmoners since . there cppornrme'ﬁs

' d'correcﬂy mention ogorns’r their nome or the he>odmg

of the ’rhere respechve,BHUs,:were performing treir".

duties Wrrh Zeal and 'devoﬁ'on to -rhe ehﬂre

sc:n‘rsfochon of Thelr superlors illl dcr’re wrthou’r cny

E. comp!om who’rsoever

-.Thot it is perhnent to bnng snfo nottce of this

: Honouroble Cour’r in most of Drs“tnc'rs of ’rhe Provrnc e, :

the smrlorly placad employees were regulart red by

'rhe order of this Honqu,roble Court and 1he N
’mplemen‘red by 'Depcrr’rm‘eh’r by - issuihg
regularization nonfrco’rion cmd eyelng the- beneﬁfs of C

_ reguior civil servom‘

Tho’t ’rhc Honourobie Cour’r ollowed vgnous of wvrit

pehhon,_.very ' rnuch ,;rmllgr Jo the pe’n joner's

' berformihg in the same, -[‘)i'stric.:’r at*various BHUS n-
: copocﬁy of Medlcol Technlcrons cioss v ond wh ch' '
s |mplemenred by ’rhe responden‘r Depcrrmen‘r cmd . :

enjoyrng the benefn‘s of regulor emp1oyees (Copy of

Order & Judqmem‘s are aﬁoched as crnnexure “B")

_- That The pe‘rmoners workmg in so- colled :>roy>ct:

scheme dec!ored as regu!or/b!ough‘r on regulor

budge’r *by fhe Heol’rh Depcrimen’r» moreov«=r ’rherr:- ‘

© appointments hc:vp been- mode 1hrough proper

procedure fulfiling all the legal and codol formcrlltles.

f Dennh, ‘

Drys
. "~-"h‘?.~r

28 FEB20'7
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.
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- liketihood of any abolition of posf ,

That on ogreement was execu'fed in between P2HI

and Defmoner ond occordmg to. classi - ihe
- employees  wefe. 1o be governed' by. stch

rules/regulo’raons and orders a$ may be issued by
PPHI, Provnnc;ol Govemment/Federoi Govemmen’r
ffom time 1o hme_ and -the petitioners after their

- selection in .obpdinfmen’r was adjusted agai jsi" ihe

vacon’r/ sectioned post's. -

Thcn‘ in dtfferen‘r coses of pro;ect employees ihis

Honouroble Coun‘ declored them regulor empioye es

by glvmg them the odvcmoge of regulonzoh:)n Act.
2009 and the. judgmenf was Upheld by Supreme' :

!
t

Cour‘r T : T

That the 'peﬁﬁqners were appointed against the post
of 'permciherﬁ“ho’rur‘e ‘and _have rendered treir
services wn‘houf any break ) 'qnd : were

:'ellglbie/quollﬁed for the scud pos’f cmd ’fherea is no

a

Tho’r the orders dnd judgments or the ‘H'Oncorqbie :

. Court posted in different wm‘ pc,fmons merhoned -
“above  implemented _by the respondems
depor?menf But refused to the. presen’r pef:’noners

& bemg no‘f p0r1 of fhose very pe'm‘tons

Tth the L:veﬁ-ﬂone_rs_ ',hq'.'ing .no other’ ‘ddeq‘u(ﬁe_. :

"remedy corﬁe to - this Honourobie"iCourt ~i'n

--consh?uhonc:l pehhon, inter th on ’rhe fo. Iowmg

K ‘vr ‘}FILEI)?DA‘“{ ;

D(‘T\Hhr b"lxl‘f

grounds Gmongs’r others:

rar

 fmadi 28 FEB 7.

: N " ) -
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: propne’rcry demonds thot ’rhe pehhoners shcu!d be

Thon‘ the pe’rmoners hove no’r been 1reated in

: accordance with law and their right secured cnd- .

guaronfeed under the ldw have been violoteki. '

Re

The .'A‘rhe peTIfIO"\~{> were fn‘ ard ehgible for ihe
subjec’r pos’r and were duly recommended for

appomtmem by the cppropnote depormem‘oi

| ’seiechon commn"fee ond the compe’renf oufhorn‘y

E issued the order of their oppomfment therefor They :

hove every ngh’r 10 be regulonzed

- That ih‘e-inoc’fio_n on the part of the respbn_denfs are

'edve‘rsely ‘ offecﬂng d‘h'ei‘r ' careers, fhey' “would

become overoge for fresh oppom’rmem‘ hence the

R ollowed to regu!orlzed -

Tho’r 1’r is pert nen’r to point out her tho‘r s;mllor 3Ioced .

empioyee oppomfed alongwith the- pefmone ‘s weare

, regulonzed while The pefmoners were d:scrlmlnaied ,
*and now been ’fermmchng form service, ﬂ"tlS S shmer.'
‘dascnm:no’non ond vnolohve of or’nc}e 25 of rhe

' consmuhon 3

That ’rhe petn’rioners were fit ond e.|g|ble for tre Posts

‘ogaln's’r _,whlch “they se_rvmg " they were cluly

.reeq‘r‘f)mended_fqr dppeihjment by the appropn'g’re\‘

Departmental ‘se‘leeﬁon | ommiﬁee ~and . ’fhe""‘

PLLI: YTODAY

Dc’mm; Dzm er?r

f

!
/.
[
{
i

. . 28 FEsZDW
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SRR PO

eombetem‘ _.ou’rhorit{/ iﬁsued ",1.‘h~ei:g “ordérs of .

. appointment:

. That the actioh of the' respondent is. agairst ihe
“principle of Ie‘gi‘t‘im'c.qte eXpec’roncy as Tﬁe peti’rio‘ners
service are being wasted wi’rhedt”o.nyv' reason and
‘.rhyme whereas it'is an established pnnc;ple of law
thcn‘ adhoc: femporory employmen’r is Iimlted for

-specuflc period” and fhe pemloners have served for o

cons:derobie Iong’nme ‘have now become overage -

and  cannot - seek oppozm‘men’f fherefon fne
petitioners connof_ beﬂ'depnved of their vcluobie

rights.

That the pe’riﬁovner's h'czv'e perfe'rmed 1he1r' duties os‘

‘.regulor employees and no difference couid be\ :

created omongsT the - - e_mplo,yees‘ w_hc are

‘performing their - ou’ries K regularly drid ‘with

responsrbnll’rles and especially ‘when -the olong and

considerable hme has been passed Therefore ’fhe
peh’noners ‘cannot be left at ihe mercy of ’fhe

' ‘respondenfs without protecting their va!uoble ngh?s

- a reference is made to the ;udgmenf of Augusf

Supreme Court of Pcklsto nin (2005 SCMR 100)

Thcﬂ ’rhe octs of 1he responden’fs is botsed on

expio:'ro’rzon WhiCh is hlghty unjushfied 1lleg(1t ond_

against the prowsnon of orhcle 37 and 38 of ine’ ‘-

cons’muhon of- Pohs?cn The same ;s not permns,sble in.

v
Dermt-Reai ctrar

PH,EDF(ODA\’
28 FEB 2017~ .
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1.

’rhe eyes of Iow as held in, Abdul Scﬁor cmd

, Gno’rher Versus Suit Norfhem Gos Plpelmec Ilmn‘ed »

.and others (2001 SCMR 1935)

Thot in occordcmce _wﬁh the constitution of Isionlﬁié

Republic Pakistan, * 1973 the state i bound o

elemen’r c:li forms-of explo&fohon ond fo apply menf'.
in all forum of service cnd oppomtmen’rs e._‘
respondem‘ bemg a prestlgrous msh’ruhon estc blzshed -
for with a purpose Thus wolcting the due rfgh’h of the' -

peis‘noners IS infact ogoms’r the fundamem‘ol of fhls )

That the pemiohe‘rs ,olreod.y_'fiilted WP N6.2120/2016
-and- W.P. No.2241/2016 before this Hon'ble . Court
against ;’rhé same reéspondents for extension in'.'

'éewice. .

ThCJ'f the Writ pem;on of SImllorly ploce employees

allowed by the Hon ble high. COU!T Peshcwor whsch_ ,1 '.
was chalienged by ’rhe respondems depchme=nt .'
bef_)re the Hon' ble August S='preme Courf of .-
Pakistan in C.A No.1870/2016 fitled Govt. of KPKW
Versus. Anwar Shed & others, C.A No.1871/2014 fifled .

Gov’r of -KPK Versus Anwor Shed & o’rhe C A
No. ]872/2016 Governmen’r of KPK \/ersus As:f thxn
‘which Wek d;smtssed by the Hon bio August Supreme

Court” of Pokls’fon and mclntolned ‘the 1udgme~n1

passed by, ~the Hon'ble Peshciwar - High Court,
AR ( ) PILEDEPLAY'

N /\ /"5 Depun Remigtrer

‘ BRI N :h 28 FEB 2017,

N

- ety st




’ for mdny also be allowed.

-
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15 -

O

Peshowor in fovour of the presen’r pe’rmoners or ’rhelr'

regulorlzo onm, -

That -the pe’rr’rloner seeks the permission . of Th;s

Honourable Court o rely oddmonal grounds at ihe _

’nme of heorlng of ’rhts writ peh’rton

'~lt is, therefore on ‘accepfonce of ftis Writ
_Petition, an appropriate writ may please be issued

de¢'larin§ the petitioners were it and sligible

hdving ihe'lre.quired' qualification and experience

" ‘gohe through all the rigors of selection procass

and - when found fit and .eligible by the
. deparfmenfal selechon commlﬂ'ee recommended' ‘
- for cs"spomiment and were appointed qccorquly,' '
ever smce their performcnce irecmng ihé' '

- petitioniers as pro;ec’r employees cmd not legulqr '

employee of the ‘Health Depcrtmeni is thus illegal,

unlawful wﬂhouf lowful au’thon‘y cnd of no qual

.eﬁeci the respondenis are bound to follow the Jaw ‘
and itz eat the peh* oners hcmdedly by glvmg '

them their due rights, the petitiohers have got prior

in .the maﬂer of regularization, sumllcry the

respondents are. bound to: aliow regulanzahon '

: from the date when his colleagues/wmor were

regularized or.allowed regular cppon_nt.meni. OR.

Any other remedy Proper noi spec&ally csk-=d

{
¢
‘ 7

: DC‘DH"‘ TCT]qir”-
- 28 FER 2017
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¥ INTERIM RELIEF - S S

The responden’f may pleose be resfrome*d from
Takmg any odverse action to the service ccreer of

’rhe petitioners, till: the dec15|on of 'e» wri’_ripefiﬁpn, :

Fare £ wi L a L R
R R RS

Lo Pelitioners .
“Through - e

N i . . \. .
- B S artqj Anwar | - S
Dated 2705 20016 . Advocofe ngh Court :

!
. = :

%&mﬁ”wa“{

C ERTIFICA T E : ~
' Cerfified .on instructions of my cllem‘ 1hof pe !honer

| hes not previously moved this Hon'ble Court under
./\mcle 199 of the Consh’ruhon of Isfamic Repuolic of
‘Pokls’ron 1973 regardmg the instant mcm‘er ‘thus. the

:whlted Wm‘ petition mcy kmdly be fixed before the Wor’rhy'
D B of this Hon'ble Court.

ﬂ!”

=

"!‘

’gusr OF BOOKS

1. C'ons‘-‘i’ruﬁon of Islamic Republic of Pakistan, 1973,
2. Any otherlaw books according o need - .

L L .
it o
g T LT

P

P ‘fLLED T%)?l\?

Medmd ity

t .'Dcmm F?, rmfmr
28 FEB 2017 o
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' Judit;ial.Dépa:ir'rient. o

Weit Petition 945-p.of 2017, - -

Dr Mulnmmnd S‘qu & othcrs :.

. o V§ .‘.. e S :
Goverhm'enft of iﬂ"l.{‘,ﬂxrough Secreiary»Heélth &'othc.;rs'

 Date of liccriag, .. s March 2007.....
L Pétitioncr(s) by Mr. Zﬂtaj Anwar Khan; a'dV(;g:ntc." '
L Respondem(s) by Mr Mom ud Dm Hamayun AAG . "

Vade our detmled. :

Judgment of even date pIaced on connected v\nt pennon -

bearmg No ”050 P. of 2016 {hlS writ petluon is allo Ned

.-

_Announced o Sl
S March,?OI? e T

i
\ 1‘.‘ . i .
= z N ar
P éh-a:,“ High onrl t;'esa'nw
vsh rized Unifer Artle anl“l‘.')ad
lAl\':‘Qomoon ./;n.m adal, ] ‘
JUL 7823 ‘
v . A
2
: e .

T R4S AT R e

......... e Petition'ers..~ '

By

...I{és'i)ondeitts. T
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‘ - Judiciat Department,

Writ Petition 2050.p of 2016,
B N < ' - '
: ‘Dr.‘Aréb'K‘h‘an & others. ..., Petltacner';

ThrteeresiiolLL,

single

well as connected wrst petmons bearmg No 2225 P 72t 0 P

2416-P 4810—P of 2016 & 945., P of 201 7, as gommon questxon

of Iaw and facts are mvoived

that, in pursua.nce to the advertlsement, petst:oners apphed aad

formalmes appeared before the Sclectum

Conm-uttee duly constituted for the putpose and accordmgl‘r

they wcxe appomted as Medlca! Officer on Contract basxs ani

' _ WP2050.’|>.‘29"16

.
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Wit Pemmn No. 2416:P or-zoics. )
H____—h._‘___‘

"__ 1mpugncd notlces bem'mg

e'r'lldome,méntf No. .’ "
PPHI/DSU/MON/CHD 10267-

16 they Wére mformed tha: due -

to closure o:f‘ PPHI operatxon of SRSP and non-aveu ablhty of

ﬁmds the serwce / contract w:lf stand termmated W, e.f :30"'.'
May, 2016, P

-

cmnon No 2225 P/2016
-‘——___\_

contract with effect ﬁ'om 30 June 2016

- WmPem.onNo.2260-P6f201'6. SRR RO

termmated wnth effect ﬂ-om June 30th 2016

PN

*

R .'\1\:'92050-'P-20_16_.. T
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The pétitiox_lers of instant wrlt petmon were, appomted on

». the impugned notjces were issiied 1o them

- and thexr serwces were termmated w1th effect ﬁ'om 30 6. 2016 ’

C. . Writ Petmcr N&. 4?10~P/2016.

Wit Petition NoL‘945-P/201’7. Lo

The penhoners of thzs writ petmon seeks regu]anzgxtxon .

of thelr servmus wrth the prayer that they have been appomted‘l'

by duIy consntutcd departmental sclectlon commlttee agamst

the sanctmned vacant posts and they have 1he every nght to be :

N\
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. thc pames agree to enter tnto this MoUJ, under whi

. spmt of and to ach;eve the pmpose of approved Heahh Se

ovcr the nuuagement of He

e hlfmdmg (MoU) “Wag :

partnersh:p w;ﬁ each other durmg the past few years whlle the

on nage-l of’ the MoU chted 3.1 2013 that “thercfore now both

ch 1mp1 ved

arrangements wa be. made in the overall envrronment and-

Strategy of the Government of

Khyber Pakhtunkhwa to ki mcl

alth Facﬂmes under the agzreemmt

~to'r o

in the se]ected districts of the provmce of Khybcr Pakhtunkhwa

by the First pany ('Health Department) to the Second Pa:ty

>

(SRPS) threas clause A reﬂects on page that mutual[y

© WP2050-P-2016

in

N




-,,.;15

agreed ovcrall stratcg;c cb;ectwes of thns arrangemcnt in the

ISR
A L3
&)

h

dlsmcts to be listed later on in the agreement Thaz ac

s

o
":u-

*ording to

I."‘ig'i?;‘,t

AR

agrecment second party fie (. SRSP) shaIl ensure 1o aproing du}y

quahﬁed doclurs/pararnedlcs meetmg the standards / cutcna sét | -

by the ﬁrst party as fa.r as quahﬁcatron trammg and sknlls are

et L

concemed second party W1H have so]e dlscrenon over the

EEL TN

employmg, postmg, removmg, remuneratlon and cuctomary

: -m'u is recrurted by it, ?taff

r.)L(’ll'Ial prerogat:ve over staff‘ that

A ST e
ST

S T ]

niasa i,
"

5
e

servrces of Mechcal Staff through

BEERELT

advertisement or ény other

. sources

RV

Tk Lo B P)
-
ol Ay P
3 N7 b ol .
!

- clause havmg bcen prov;ded in the contract / agréemént'de cd '

Ty i M

for resolutron of any d:vpute or drfference

RER TR Tt

ansmg out’ of tie

ck,ed therefore this conshtutxoual petltxon Is not mamtamabl 2

ey e v

Thc Govemment of Khyber Palchmnkhwa has no- concem wnh

Lnabe

the matters rerms and condmon of service of the pctxtronens as -
they have been appomted by a. ("ompany and servmg thh 4

under the principal of master and. ﬂorvant. H, the petitiohers

, WP2650_-P‘-201 6

R AR et i S

o=



SMredes oL a e
R

.

it

. R Page |6 .
—,. hé_y may su: :1gax'nst
-'o_'f releyant laW‘ at proper
- _ . . L . That th.ls Court has aIready dllated upon the IS:HC in wAnt'

* petition bearmg No 3359~P of 20]4 agamst the pentmnem that

' m thc manner as, Smce, the petmoners are contract enployeee

' of a pnvate company havmg 10 nexus thh the Government

department for the- purpose of appcmtmcnt, thus N0 wr.t can. bc \

e A L e

[p——y

RN A ritand

o A e BAN A es E a 2 .

.
W3 e aEtae e e X

‘_"a.h_._‘l_, SR - e,

A a TEPY
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CC e

- Provmm al L;ovemment

--Palchttmkhwa In all the categones the posts were advertne

1ssued in’ the mrcumstances, hence dlsmlssed in'-!inu'ne”

requested for dlsmlssal of the writ petltxon

4. We have heard Ieamed counsel for the partu-s and

perused the avallable record

hui

) aH related to Health Serwces wnhm dlﬁ‘erent BHU s ot the 3

ie Health Department K‘.hyber;

.5

d

and offer of nppomtmcnt was ﬂoated as:.

*
"The Distnct Governmcnt Swabi with. the C
prior endorsement of Govelnmeut of . :
Khyber Pa!shtunkhwa -has assigned the. ]
management” of Basic Health Umtsf‘__
(BHU’s) in Swabj D[stuct to People's” ' .
- Primary Healtheare Titiative . (PPHI) / -
U ’ ‘Surhad Rnral Support Program (SRSP)

' WP2050-P-2016
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Swabi ang ppyy /SRSP.
recommendalson of * the
". Committee you

postmg Was. in all the BHU’s throughout the Irovm“e.

- Subsoquently

lettcr of appomtment was nssucd on L’lE'

. salanes “were pald ﬁ‘om the ﬁmds prov:ded by the Healm

“Departmcnt w:th the concuz:rcnce of Fmance depamncnt On _

May 2016 the Deputy Secretary Admn Govcrmn snt of";

Khyber Pakhtunkhwa

yber

akhtun.khwa Wiﬂ’l the subject of closure of (PPH_D People s

Prunary Healthcare Imtratwe operatzon of Surhad RJmI

Support Program (SRSP) thch reads as under -

- To :
The Deputy Commnss:onem

k, Upper Dlr
Hnrlpur, M’tlalmnd

Bannue and

Peshawar, Kohat, Nowsl; iera, Swabl. K.ara
" Chitral, Charsadd:, Mardan,

© Swat, ‘Shangia, Abboltabad Mansehra,
-Laldu Mnrwa

Dear Sir, .

© WP2050-P-2016




sist
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e

4 ‘1'_7: : . / Ne .
& - . Page|g
oy Iam directed to refer to the su;b_ject toted above
i " aad to State that, as'you are aware, Basje Health Units . -
i S o (BJUs) in Your respective Distriet are-being Rianaged by
i - L the Sarhaq Rural” Support Prograni (SRSP) for fha
i ’ . As per decision,, SRSP is ¢ return - fip.

| T Management of these BHU; ¢, the respect Districe

. 3 Health Ofﬁcer"._w.e._t June 30, 203, Accordingly, it js -
i - ‘most,‘imporlant 40 - ensure - ¢hat the tale-over is
'._undertaken in any orderly - manper and :abject ¢q
i l'umﬁmen't:of all~codalformn!ities.' AU

. ¥ .

b 2. It is proposeq e , : .
g w0 ‘The Depuiy Commissioney may please vonstityte
i Committee upder his Chairmanship, comprising

O te district Health - Officer, District " Officer
g _ I inance and the Distrii:t_.Manhgex; of PPHY, (o
§ 3 . L . N ensure the smooth take-over of BHU,;.'iu' the
2 : “District ag per firesciibed legal procedyrs,

i S b The ‘Comniittee may pleage “ensure oy
3 representatiyeg are “deputed to. Physically
3. eXamine the buildings, equipment, [fueniturg, .
i - fixture, stores-(iucluding medicines et¢) 4nd duly
P “check ke same wity relevant register / yecory
i books of the respective BH, Proper Landing
LI and taling over the ahgye referred comjionent;.

I S be ensured under: the signature, bamos - and
3 g; )  Stamp of the Fesponsible officey duly Wimesseg
-q 4 . " by the respohsible-ém'cers. - .. o
’_i c. Funds remaining wiq), thle_ District- Ofiice of
E at the end of June,’ 30, 2016 shall pe
¢ - deposited back in the; Govemmentz‘rreasury in,

_the respective Head subject to fulfj|
, codal formalities nng
Financé Department,

Acconnts of ppHy “shalt ‘he audited

Iment of af
in a manner as adviseq by. .

M‘_.-v—
éxiredass IR
Qu

by :duly

28

; : Appointed ‘statutory auditors o SRSP
.(1 - . hﬁﬁediately after 1 July, 2016 ang district wige. - '
b i?, andit report, thercof. ghalj be shayeqd by ‘hew'- 5
I‘ # " with the Healty Departmept, Cee - .
Py 3 Xt.is once again requegted that the entire excycise -
3 # must be comnpleted subject to thefulfi
R 34;;_
'

v limest of alj ¢1daj
formali(ies and wej] in-ﬁme, please. : .

<

. - T Ity important o 'n'z‘elit,ion.. that - simu]tanf':ously’
I _ ) K

; ¥ Government of Khyber Pakhtunkhwa v Health Department /
W ) . S

¢ g : _ .

] i Director General Health Services, Khyber Pakhtunkhwa floated

C.an advertisement dated 23.5'.20i6,'for filling up thesé_, pqst;t; qj’l -

adhoc Basis, copy of the said advertisement ig at page-27 of thie
; / . writ petition. This advértisement'-c'iéars the position that ‘the

' WP2050-P-2016
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Ium'uy Healthcare lmuatrve and for that matter Surbad Rumi

Support Program Even zn the comments it has not been '

clanﬁcd and denied that these posts Were not m all the

govemment msntut:ons non permanent posts and then salanes

were not provrded ﬁ‘om ‘the budgct / grant of

Govemmcnt The general ple

the Prwmcxal
a of the respondents is that the

Surhad Rural Suppon Program (SRSP) is a Company who hag”

-
Mmemorandum of understandmg with the Govemmént 'and thp )
" said Surhad Rurai Support Program undtn the package ramed
Proples anary Healthcarc Imnanw (PPH.I) : proi/idég!.thé:-:
" Services of af] t.he, employee'é. . . ,‘ . ‘. L

Thls Court has: already drscussed the. conduct Jof Sui had

Rural Support Program (SRSP) and the Peoples Prmary

: Hca]thcan. Iumanve (PPI-H) thh the Govemment of Khyber'

Pakhthdlwa under a senlement / understandmg in number of’ .

B Judgments whlch are upheld by the apex Court

| WP2050-P-2016- .
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L oL 2015 titleq Asit

‘ Khan & oth'ers-'Qs Government of KPX &i¢; it has been held .

as under:. - .
The appointment orders of the pe:i!ibtgeiw
would revegls that they wepe appointed by

“the Compefent Autl:oi'ity_ ie  Districs
Support Manager, PPHI, DS, Mardan x

C N the -Fecornmendayiong of  Selecting

Committee after proper tosy and intervig.y,

- in response o advertisemem, since 2071 92
The contracy period- was etended fro; .

time 10 time and even iy gpq Commen;s .
there is 'notlxirig}egam’ing the closure or -

' ,windingj. of the office s departmeny wher:
petitioners  grp employed, Record i .

other employeey were alsp engaged jy
different distiios of tl:z‘.Prouiricej under the
T ‘Same advertiserning by PPHF ang this coury

L C inwp No.292/2011 vige Judgment. dnreq-
19.062014, w p n, 433512010, vigs
Judgment dyteq 19:03.2013 ang pp No.

16702000 ypiggy . exactyy

similar
-clrcumstances and

Similarly Placed -
employees haye regularized (heiy Services .
Jromi the dafe‘of-théir inifial appointmeny, -

with alt back benefys, o

The Peoples Primary Heati, Care,
initiative (hereinafter yoforpeq- os” PPHT .
Project); is o continuons . gpq ongoing .
Project / departmeny and petitioners are stifl
Working against . the POSt since their.‘l
“ppoiniments notwithstanuding the Jact thay
it simitar Situation, iy 43 District out of 24 e
Districy of Khyber Prakl:rmz‘klzwa, not only
the post havé peen régularized but e
employees there have  also been -
regularized wir, gy the benefifs like clvit
T servants. . Loy requires  tréatment  of
- Similarly Placed emplopees, i one manner
. and itowhere in f1e Comuments respondents - - .
lave Stated that the post against. which

T which have been regularized, hence gy (e

. Strength_of the Iy ment and order dated
/ T 22.01.2012 passed 3 a Division Benetr:of

! this Court in WP No. 16702010 fitled Nijar

a8
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N A Vs, _Governmeny of KPK ’ .
. throuel: Cliief Secretarg and_otheps daly .
L g pported by ghe Federal Governmery tnd -
e subseqitent Iudgment and orgen da ed .
S ] 42.09.2013 of 0 Division Bencl at Darg.- o N
' o " 2070 (Swar Bench) involying Hdentival .
Lo . Bolnts__in - WP No. 43352019 tiflad -\.
B . Rabbmutian e pe, Government of KPK etz
o . i‘egulari;r’ng . the - - contrazy ‘
' : e)nglégees/getiribners o of differe
~ . categoribs in both “the - potitions by _the
. ‘resgondentr—dégarirr:ent of KPK in line
With their approved poliey, We are ineling 1y
&ecede 190 ifie_ praver made _p, ‘

e
Belitioners in ynis etition, For e _aboyy

LERS0NS, - we  pllow his constitutionar

petition * g direct  the respandersts. o

departient  ghas the__ petitioners be - .

- Legularized againgt the Dasts from the date T
eLtheir appoinyment with alf §, Lo o

ack benefiss. .

PINIPp
e O 2

¥

L =

e
it SRR SR Ari

LreaAlan i

- . Int view of above this writ Ppelition is .
. allowed, : :‘espbndents—dgpa_rtmeu( .
directed 1 regularize -4y

against  the * ppgss of  their inigig

R ETASAE S R .:uw:n"m

RLE R e, Sl

PR

. . RS,
S N i e

Record is suggestive thay Petitioner. :
No.X was appointed by Execipive District -
. Officer (Health) Peshawar ﬂpah the
o= }'etire(nent of his father against 1ye quota

. of Employee son on 1882011, whereas'

Tt e

s

_-“
it
g
3
3
s
=
s
a
3
8
3
=
5
3
8.
g
M
&
%
“
a
I
g
I
®
~

. 21 months puy on 13.3.2015 the inipugned '

probably on e itislmctiqns-of Direcror
‘General Heal(l:, Servicgs, as-the copy of the E
said impugned order was sent to-the saipe - L
T office alongwiy, District Heqly, Officer,
Peshawar, The contents of eonclusion of
IR service leftey elearly reflects hat there js o .
/ ' -memorandun  of understanding ou;
S between _the Peopte’s Primary Healtheare -

g

W&i@
g
g
g
2
<
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§
=
8
g
=
]
g
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Initiative prdgr}lm ‘and  ypg .H'enltlt o '
Departineny, ‘Governmeng - Kiypber ) .
C o ) Lakhtun kyyy, ’

I

: _empléyees ;. Petitiorers
.. Would be dispenseq With. Petitioners ; ave

it e e R U E o e ST

" respect, against the Petitioy
plea.of retrenchimeny €l rather ir iy 4
admtitted fact tfyay the poss are there qug
the selecteps. of the Healty Departniun“

. . B - Would pe adjusted Bainst the same, There

Y, : - nothing regarding their eligibilify,

ers. There is o

RREA Y e i % b

R o CMNo 1250.p o 3y Siled by 5

FRIARRI S ..

7firtming
Departmens throug),
. Distpicy Healy Ojﬁca', who used 1
appoint emnployees against (e Dosts ar

o BHU’s,'w/:ich Werg Previousiy Silled jp |
" fhroup People’s Primary -Healthcgre
Initiative.. There 45 notkhin '

T Al s

PRSI

abolished, or were of temporary natyr,.

RIS FIC R T

The Impugned conclusipy of service.
notice is dateq 13.3.205, 15 woipy, the-reasop’ . ' :
" of appointuseny of resulgy Sty by e . N
- Health . Departmeny |

e ¢ s,

‘whereas e
of the annexed wig,
QI5 are of 27.3.2015,'

Rt e e
VeRRYT |

were not correct and lawful, Thie Court iy ’ :

. number of writ ﬁetitiq;;aj _Fegularized the. - e :

services of gl most all the projecss initiared_' -
throigh Sark ad Rider Support Program

(SRSP} apng People’s Primary Healtheqre

- Initiative Progrant. ¥We naye befora us, the

.. agreemeny - 5@ signed 'b'e;‘:f:aen_ the : '
Goverumeny of Khyber Pal;/mmlrlzwa, . .
Healul Department - anq Sarhiad Ruler -

) Sicppore Program, whiclt s the internal
understanding between 4

TERNPELS S0,

A

i s AL
N i b ’

€ Governmens
. and Private Limited Company, Petitioners -
, were appointed . against iy Post whick
/ they are holding continuously; op e . - - .
’ - recommendations o -.'Depl_xrtn{gmal' . o

y -

~ WP2050-P-2016
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L which, they are wofldng
o therefore, they

- their- jobs, as prayed for.-

[ o A R DA S S T T,

. . Jh view of the above,
, . - o 1ouching e . APPointyen
~CM No., 1299-P o 2015, who qre appoiated -
againust the deceased gop / retired . son .
employec’s Juola, - the Wril pefition of .
present ])dm oners is nllomed as prayed yor,

Wilhopy
! of applicams or.

9. .

P
ARG s e e e e

EN SN

The subsequent advemsement for fi illing up the posts by_~ -

b % Health Deparhnqnt confirms that g these posts wern of the
' 3 Provincial Govemment With permanent status, Even othepyyjse
14 = 2
5 b . &:
[ g . the ovemment / de artment has ths, TEro. atwe to texmmale
= ; g P P £
4’ - ) "g the ernployment m case of closure of BH'U 8 but only ar plymy
3 f # the prmcxple of last come firgy 20. Smce, it was a game h.iICheG
} C ey L -
Ly -
4 o ‘.
i ’% by the pohtzcal ﬁgures undcr whjch People s Pr'mary
* 3 ; i o
v g B
' i 24 Hemthcare Imtlatlve " Was prowded a souu*e of m,orne .
i 4 v ) o
‘ j : othcrwwe all the BHUs and the posts thercm are- suppo&-d to
Yz ‘
kR : be ﬁ]led in by the Health Department as the BHU’s are o the
R
i
. y 5 Govermnent and not  private msutunons - s
b . ,
KR orr v
' i - In case tltIed Naseem Ij 4z ete ¥s Govt. of KPK bearing
3 writ Eeﬁt:c r No, 2091-P of 2015, it has been held as undey:-
5 ]f . Brief -facts of e case .are tiat tl;e )
. 2 5 - respondents adverised various | Posts jn
13 e ~ different Disrict of rhe j
i 5“’, ] petitioners being. fif qn
i 3 posts, -also applied - 4
¥ e ' / manner and on the yeco
i‘-‘: ’ B 4 . . '.S‘elecuon Commmee th
5§

- WP2050-P-2016 -
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as. Medical Technician  anq are' serving

with zeal and devotion 1o ype Satisfacticy of -

: thejr Superior’s that in IROSt Of the Dc'.m'z‘ct,'
the  similgypy Placed - employees were
regularized who Was enjoying the benefic of

regular civiy, Servant; thar s Hon’ble
Court allowed supjy Petitions No, 2927 (284

19.3.2013 ang Writ petition No. 1670/201p
Siled by ¢he similar placeq employees and
the respondenys were directed 1o regularize
the petitioners thereiy against the posys .
" from the date of thejr initial appoinimeyy
With all back benefits;, that the petitioners
declared ag Regular 7 brought on réco.q.
Budger

Working - in ¢ called - project. .i'c/:en_:e ’

by ke Health  Departye s -
moreover, (lieip appointments have peen -

made throuph Proper procedure Julfilting

all: ¢re Teqiiirements any that everi iy
thirteen district, fhe spiq praciice js
sestricted only 1 e extent of Basic 1 eal;s
Units whereas ‘the qther. Units lige. Civil
‘Di.s'penmrx‘e.s', Mothey Healih Units, Distries,
Headguarters, - Hospita;,

" Cenlers éven, situated in ff;¢ remote areq of

the  District  greq freated . g5 ‘regular-

- pension ete, fhat ype Judgments '/ ordep.
passed by this Coiry in the differens wrif
petitiong of similar nagyre have peer -
implementeq by the ““respondents

Ppetition, hence; the petitioneps having po

‘Tehsi: .
. .Headqyaﬂers; Hospital; "Rural Healts;

other adequate remedy approached thic -

Court through the iizsialzt.comtitational
petition, - - T

At the very outse, learned counsel _

Jor the Petitioners Stated thay the issup -

involved herein has already been decided -
T this Court on 21.5.2015 in Asif-Khan
and cthers .case (wris Ppetition No, 3380.
P12015), relevany Portion wherenf reads
that; The Péop{es Primary Healeh Care,

" initiative (Izereinqﬂer referred as PPHT
Project), is o 'continuoqs and ongoing
project / department gqugq petitioners are stif}

" working  against the post since their :
" oppointmesits notwithstanding the Jact thar ..

employees' "there iy - have aiso  beey
regalarized with a1t the bengﬁ{s like civit
servants.  Law requires freatment of .

.s'z‘milaﬂ)g-placed ermployees, in one manner .

and nowhere'in the comuents respondents

WP2050-P-2016
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o

o Stfenpth of the judginent apg order]l{e_d‘
© 22,020,000 passed by q Division Benen of
" this Court iy WP No. 167023010 titled Nijat

T other Vs Governmens - of Kk’ Do
Lhrongh_Chigr Secretary_and oghers duly . .
Liros, T _other. Al
4 " sdpported by the Lederal Governmeny cnd
e . the supge, ent judgment and order dajed S
in__ Wp: : liled ..
. S Rﬂldmgllalz‘etc V.s'.-Gavernment o KPK efe’ .
) Cregnlarizing . fhe - Coltrgcy = V.. .

' . cuplovees/peritioners . orf differe, s - R L
o ) - gategories In borh the _petitions bp tle o )
) - Lespondents-deparisony. oL KPX 'in_line S
' ‘With their approved policy, we are incline 19 - = '

: . qccede {9 fhe Drgver  made by the -
) } N petitioners in this petition, For the abop:
Ll . | reasons, we allow _ this constiluliona{ '

L departinerit _firar the fitioners” b,
K " regularized against the posts from the date . .
i - oftheir appointment with all back benefis,
A Lt view of apoye this writ petition i
5 allowed, re'spolzdents‘vr(epartment s
. directed - gp regularize ¢ betitloners
“ogainst the . posys of - their initigy ;- .
appointments wity back benefiss; . S o

TR S ot gegn.

" Inwiew of apove clear findings, this conpe e T

* also JSollows  he same. . The learned - s :
Additionat Advocate Genprgy kas got no .
objection op accep'rance,of instant L . .
petition in  figy, of " judgment . dated Co ‘
21.5.2015 pagseq by -this Court in yorgye
petition No, 3880-P/29; 5. IR

ff'ccdrrlingly,'ﬂzis" Writ petition is .
allowed and e respondents-deparimeny. jo A
dirécted- 1 regularize  fhe . petitioners IR
"against  the CPOSIS - of ' theip imitial. - :
. appoliiments wity - gy ‘back benefirs,
" - However, the COC No. 480-Pr2015 has' .

- - become in fruciypus dismissed as suchy,

. ' ‘. - . . . ¢ ..' : .
10, In writ petition No.3359 Some of the present petitioners

were also’ ﬁarty, which - vag dismissed, 'as by that time the
project was continue but they claim for régularization under-the .

- / Regi:la&zétilm Aéts 2005 & 2009 . and the . defe;l‘qcc' of

LI

i
i

T WP2050-P-2016
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i , -
3 ﬁ respondcms wils on. the understandma between the: Company
voR o, -
H and -the Golvernment With no record of the same and nop
" * . applicability of Regularization Acts. This time they have got
k El o N
4 . the fresh cause of caution whereundey Vide impugned orders of
1 g 50 called - Surhad Rura) Support Program People’s Primary.
4 3 .
b F Tr-a,thcare Initiative project has been agieq for closure hag
sf LN : .
) 31 been called in question and g such, the petitioners haye fresh
i . -
L é cause of actign Morcover, these Petitioners in a}] the Coanected
¥4 ’ C
q ',&5; - N -
R L
; é Wwrit petitions are seclupg their regularization. ‘op the tasis of
[ " ~.lmllarly phced employees o the - toueh' stone - of
1 T .
;3 . S o . A -
é : dzscriminatign. L e
L1, For the 1easons recorded heremabove this and the o
&)
g . : connccted writ petmons are allowed as prayed for
.,‘ & -
i 2 Announced A . - - _ )
. i &7 March, 2017, . B - "
:;§ -3‘3 Tar'ann - : - _ % C
g""' ‘ . ‘ E R JUDGE
i} S ("4
i e X -
i & - 7.57 -
PR N " EX Peshawar
a5 . awar High ¢ 8, 7. of
";2 \‘“-. E:"?’g"r\?{{q\%- haﬁ‘gg-‘-“ic' aga
S I - JUL 2023
i * ste of Prasenisiion of .
it - -
K o of 9“;’&"‘(‘2’1/ S g . -
i L(’!""l“gfec"“.% ey B 202/ O B
: Fotihmmaon- "" o <. '“""'”'”wg S B
. O '_,- e me & 3 : . . ~ L. .
"t va"'epd"“‘"‘ Y o "k_{; - / )/ o o SRR
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e
’ ' et
- N s o f”
District Health Officer - . o é/ 4 @(' for
Nowshehra. '
- Subject: - DEPARTMENTAL APPEAL FOR ADDING UP TEM.POAARY SERVICE TOWARDS .
) REGULARIZATION FOR QUALIFING SERVICE FOR PENSION.
Respected Sir,”

it is stated that PPHI Nowshehra appomted me as Med:cal Orfcer in BHU Wazir
Garhi Vide No.649-21 dated: 09/07/2008.

- © . After wind up PPHI the honorable High Court Peshawar reinstate the Services of
all doctors worked under PPHI in light of Honorable high court decision the Secretary to Govt
Khyber Pakhtoonkhwa Peshawar Office Order No. SOH( E-fl) 3-18/2016PPHI Doctors dated:
01/08/2017 and the District Health Officer Nowshehra adjust me as a mecical Officer 8PS-17
VIDE No. 9667-67 Dated: 07/08/2017. : : ’

The health department . partially' adjusted me against the vacant post of
Medical Officer BPS-17 But submitted appeal to Honorable Supreme Court of Pakistan and
now the trail is running and waiting for deciston. . ..
" Now my age is 59 years and 11 months my retirement date is 12/07/2.0B
So please kindly.accept my appeal and give me approval for drawing LPR Encashment payment
and commutation payment and other relevant funds. . : )

I will be give you undertaking on judicial stamp paper that if the decision of .

honorable Supreme Court of Pakistan comes against us | will be liable to return whole
~ payment i.e. commutation, LPR Encashment Payment etc. ’ ’

| will be thankful to you for you’re this kindness.
Thanks

Note: All Orders photocopy 2 are attached. ) .
You're obediejntly

-~ _-BrJamal Shah | '
Medical Officer BPS-17
* BHU Wazir Garhi
District Nowshehra N
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QFFICE OF THE DISTRICT HEALTH OFFICER NOWSHERA j
Phone & Fax: 0923-580759 o " No._/B¢2.  /DHO NSR""':Q.
E-Mail: no»\;shéra.edoh@gméilcom 5 " Date. T8 0{ - /2023 - E
FRENELI DT B -,. - Secaciow = == ‘ ..“.:e...z'g

The Director Geaeral Health Services AN

Khyber Pakhtunkhvsa Peshawar . _ _
Subject: DEPARTMENTAL APPEAL FOR ADDING UP TEMPORARY . °
: SERVICE: TOWARDS REGULARIZATION FOR . QUALIFYING -

SERVICE FOR PENSION. L . ~ L
Sir,. . ‘

EnCIOSed,,_plegse tind hqrcwith an application along  with necessary - -
documents, submitted by Drf-Jamal Shah Medical Officer BPSfl7‘wi>iking'nnder ﬂie -
control of undersigned_ at BHU Wazir- Garhi Nowshera, which is self — explapatbry for™ . '

further necessary action please.
' . ]
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P LD 2016. Supreme Court 534

- .

Present Anwar Zaheer Jamall, C J Mlan Saqxb lear, Am:r Ham Mushm, Iqbal Hameedur Rah!man

©and’ Khllleanussam, JJ . _ I e .
leAppealNo 1072/2005 . o _ | ‘ . ,
. CHA..MAN, . PAKISTAN RA]LWAY GOV ’INMENT OF PA.K[STAN ISLAMA]BAD and athers:--'-. :
Apr vilants |
Vcrsus -

Civ 1l Appeals Nos. l of2005 and 68¢ i 1.012, decided on '4th April, 2016.

- Chamber 21st chtlonary and Oxford Advanced Learner’s Dxctlonary of Current Engllsh Tth Edn. ref

(On appeal against. the Judgment dated 9—4-2012 passcd by the KPK Scrvu:c Tnbunal Pt shawar, in Appcal
No.153972009). L . e = I

©C u' bervnce Regul’:fmn; (CSR)— -

SHAHJEHANSH:AH-Respondent IR S

(On appeal agamst the Judgment dated 29-12-2003 pnssed by the Federal Servu:e Tnbuna! Llamabad in Appea]
No 6(P)/CS/2003) s I . , et e

Civil Appeal '}Io.686/2012 .
‘Mst. ROL.NA SHAHEEN—Appcllant
Versus -

DIRECTOR EDUCATION (E&SC) IGIYBER PAKHTUNKHWA and others—Respon dent -

-

(a) Interpretahon of statues — ]
-—-When a word had not been deﬁncd in the statute its o*dmary dlctlonary meamng ‘was to b° loolccd at. :

(b) Words and phrases —

----“Count"-—Def mtlon

LN

~=-Art. 371-A--Pens:onary beneﬁts—--Govcmment scrvants rendermg temporary service m a temp rary

" cstablishment for more than five ycars--—Entxtlement to grant of pensionary benefits thlun ‘the meani g of

1.of 8

_Art.371-A- of the Civil Service Regulations (CSR)~Scopc-Artwle 371-A of ‘the Civil Service ‘Regulations -

(CSR) would not ipso facto or sunphclter allow govermncnt servants rendering tempcrary service |in a :

jtemporary . establishment for more. than five years to be cntltled to grant of pension, "rather such period - ould
only be counted towards such government servants' pension if otherwise entitled to pcnsxon Mir Ahmad
\2 Secretary to Govcmment and others (1997 SCMR 1477) declarcd to be per mcunam]

Service rendy =d for more thau five years'as contemplatfd by- Artlclc 37I-A of the le Service Regul ions
{CSR) wuu 1« saly be added, incluced, or takcn into -account for the purposes of pensionary benefits, and not
make such guvornment Servant qualify. for persion per se. Article 371-A of Civil Service Regulations (CSR)by - .
itsclf did not provide. for the entitlgment for the purposes of pension, rathet, it was restricted to the counting of
the period of a minimum. of five years which had been rendered by the temporary employee that.once he was
appointed on a permanent basis, such period (of five, .,ears) shall bc taken into account for-the object of
calculating hlS entltlement to pensuon witH respect to. thc nqmsxte rmmmum penod under the law.

Lo
.r
i

5

. .
[ P

”,

¢

, ,2.!-Ma)422,.9:48 am [



http://www.plsbeta.com/LawOnline/hw/casedescriptioi

o : \-
oL IR B o
LT '- R 4 o
' Cace Judgement - - = Lo http:llwww:p‘l.sbpta._curp[Lanp.lind}a'w/phs.e‘desg:ripti‘on; g
,:_M,ir Ahmad Khan v..Secr_eﬁry,:td' éoii}émnith’ and others:1997 SCMR_ 1477 déclar_ed- to be ]iéf incuriam’
. 'A;ticlé-'B'l'lj'_-A <Cannot b'efu.séd'_ as a"todl.,to'“ bypa.,;s" the. :czquitiofis; for quahfymg §ery‘iée:of pensionary .ben‘eﬁt';é!,.. 7 i
- .and such.governnient servant had to fulfill the minimpm number of yéars for grant of pension. This was ducto [ - . |y
. . 'the use of the word "count": as opposed-to. "qualify” “or “eligible" in Article 371-A. of the Civil. Service. * . " 1 -
i " Regulations (CSR). .~ ~ . R L e e o I
] . 1t was absurd; ludiérous.and inconceivable-thét & govermment servant, who was i régular empldyment, would -
" 07 . ‘become entitled:to pension after scrving:the minimuni years of qualifying service.as priscribed by theflaw, -
wheteas while interpreting Article 371-A of the Civil, Service: Regulations (CSR), & government servantfwho *_ N
had served as a temporary ‘employee could be.given preference ovér a regular eriployee, and-after 2 minimum
;"sérvice of only five years iould automatically become entitled fo-persion. Holding so viould be against the * ..."" :
-object and spirit of the concept of pension. R S T DC PR E {'
PLD2013SC 829 ref. .~ - o
.(dj Civil Service'Rev utions (CSR):--".'. ’ ST e T e e 4
- - ".',"‘;"l‘“u L .._“‘ Y . . ‘..‘:-"‘; . ) .-'.'_- ." .‘.l.v‘-.--‘.‘ - ..:v .:’}3-, 7
--',-Art.'~»-3_71-A---‘Rensionary'»:beheﬁtsf7-Govemm‘¢h§'.; servan{s réndering temporary, Service in a.tempgrary |:F [ .
" . establishment--“Temporary: estabjishment"-~Meahﬁtg;¢-T¢mp‘o:‘al_'y establishment could be said .’m'mcz%’an R
-+ - organisation or institution which was not permanent; rather. effective for a certain period only. . a
. Hafiz §.A. Rehiman; Senior Advozate Supréme Court fof Appellants (in C.& No:1 072'0£2005). " | . 33
‘- P o NP B ' SoSoag s R . R . B et PR H )
R . Core S .. . . ‘ :':-..A‘ . ) ‘ RS S . _ e ~'. - N 5’ -- .
. "+ Riaz Sherpao, Advocate Supreme’ Couirt :and"Mir Adam Khan, Advocate-on-Record for Appellant (i
. C.AN0.686 0F2012): 7 ST e e R T
.. dur Rehimdn Siddiqui, Advoeate Supremc Coiirt for Respondent (in'C.A. No.1072 6£2005)." ': ' g .
. IJaz A}lwar, A_civdca'tc.si_lbrenié: Céurt and MS ;{hatt'ak,-,Adyoga'te-'dngRec‘dfd ..fm: R:sj:u{'iqent NO.S"\'in'_» Lo
" Waqar Ahmed Khan;'Addl. A.G. {on behalf of Kbyt Pakhnitlhwa, .~ -+ 1 - ot
.. Dates of hearing: 14th arid 15th March, 2016." - " .. 7 " ’ ’
JUDGMENT “© L T T i
2 MIAN SAQIB NISAR, J:- These 'gé';;)é'als,: by léa‘yg of the (_;Jé:urt, iﬁybl\ie‘. asuml:r question off 'law,
‘hence are being disposed.of together. The Key question involved herein is' whether persons who have rer:j.ere'd '
more than five years' service in-a temporary establishment are entitled to the grant of pensioriary b nefifs within .- 2
thé meaning of Article,371:A of the Civil:Service Regulations (CSR), and a re-visitation of tt'e jud:rment.of this .
Court reported as Mir Ahmad Khan v. Sectetiry t0 Government and others (1997 SCMR 147!). . i
" Civil Appeal-No:1072/2005: -, B L SR L LT i
- .7 " 2. This appeal. entails the facts. in-that: the respondent “was appointed ds-an Assistant Executive Engineer R IS
~+ ~+'- (BPS-7) in "Pakistan I < comotive Fattory Risalpur,: Pakistan . Rilways on 11.7.1989 -on-an‘ad hoc pasis” . - ¥ :
. ‘whicreafter his:employmunt was'converted int¢ a confract employment for two years with effect from 1.9.3000.. - . . ¥
Sues:queritly, due to the réspondent’s failure to-qualify “for regularization before the Federal ‘Public Sepvice- . - j !
© 7 . Commission, his services were terminated on 4:9:2002. He filed ‘a departmental appeal on 8.10.2002 fo the . [ ° I
grant of pensionary . bénefits -which (depdrtmental ;appeal)’ was': dismissed " vide - order’ dated. 91,2003, °}. i
Subsequently; ;he.r‘cs_ponQent;ﬁpproached sthe. learned! Federal, Service Tribunial (Tribunal) challen3ing nat the 1
. termination of his services ‘or the cdnversion of services. from ad hoc. to contractual, rather'only non-paymentof | ¥
. pensionary Benefits. The learied Tribunal whilerelying upon the case’of Mir Ahmad Khan-(supra) .1ccepted the s
resporident's service appeal on;29.12.2003 through the.impugned judgment holding as follows.= .~ " ... - A A
of 8 . e L e e IR VUL e e MMayR2, 93 AM. T
. . . . . . . [ M 'l!-
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Case Judgé;};'em- SUEIRI T Gk f':M.bl;béth.éoMé@QnﬁneﬂichasJéjdesqﬁﬁtiét asplcised...
..'l."-' \ ! . ‘s —4».. . ‘.‘ . A .- B - . ) R . .
o ‘w7 In view of thie clear provision available in Civil Service Regulations - . :
Cel .as CSR 371-Afi} and in the light of the judgment of . Honourable Supreme Court, 'rcpljpduccd b!'k?\'N, s
. - ',‘.mére is no ambiguity that the Appellé.mtsAwho have put in more thap 19 )'{ears of‘unlimermpte.d, sefvice |
s wereentit.ed to pension as per rules” T e B .

S eee 2%

L . N

» PR
—re's

. " 9.In view of the rulings of Honourable Supreme Court, we accept the appeals, set ¢side the impu 1.

" % orders and direct the respondents to'give, pension to'the Appellants as-admissible t3-them under CSR..f, ~ ¢
©371-A (i) They. are also-entitled to receive their other‘legal dues like General Provident (GP) Fundete."l; ¥
. However, Respondents would be at liberty-to deduct any valid/legal dues putstaddiqg‘ against them-from"}. * 1; .
' émou?ltpgyaplp,tbth‘em:"'_ Ce e A e T T T B

L. Aggrieved of the éﬁch .nrdcr,,the,apﬁcllants approached thls Qoxii't'?'-énd leave was gfaiited_uﬁ 1'5..9.2005 ih.thg".‘ o
"~ follov. ng termst- - e T TS e : T AR L
. Sinéé:intefpfetatibrrihoﬁ’ar number of provisions of Civil'_:xen}i,cé. R{:g'ulatibhs..é:; to E:nt'itl_cmpnt"tb B
. - pension of the government: servants, which will have impact on-a large mimber of cases; is fnvolved .
“leave is granted to consider whether temporary service rendered by the three respordents qualifiel fof- - -
i Sigbs‘ck-;uéntly} this. Com:tj.bn-hzvl'.z.'zoié was of the -w)iep»;::t'ﬁéf a."lAarg'er‘Be'ndh‘ gﬁdulgl Jhear the matter fof'the’
. - following reason(s)i- . ... oo L R PP A

" . -n:  The learned counsel for ke appellant states that admittedly respondent is not a Civil Servant and he
- . :cannc. :laim pensionary bei efits thus the judgment in the ‘case of Mir Ahmed Khar: (ibid) needs-{o be .’

v 7" yevisiled in that if such wide interpretaiion is given to Regulations 371:A all coritractual and terapgrary
. employees working in the Governmest Department-would become entitled’ to’pensionary benefits on-
termination of their employmeat, without being reguldtly employed. Since Mir Ahmed Khan's casq was,

" " decided by thre members“Bench, the matter be placed for considération of the Hon'ble Chief Justice for. |-
: _placingthefczisc.beforealar’gquen’qh_:". S e e L R R

3’ The basic argument of the. learried ‘counsel for tie appellants was that. Article 371-A was an enabling,-as - *
"~ opposed to charging provision, and that the use of the.word "count" in Article 371-A of the (2SR, as ‘opposed te
" “eligible” or,"qualify", does not mean that government servants, who have réndered ‘more than-five years'
* - {_ sinuous temporary service in a temporary ectablishment-are entitled to the grant of pension, rather that such - ,
aciiod of service would only be counted/added for ihe purposes of calculating ‘pension, which thé governiment * ..

servant has to nevertheless qualify for by fulfilling the three conditions of qualificatior: for pension as provided: Con
in Article 361 of the CSR: InSipport of his arguments, he made reference to-various Artic es of the.CSR-and - - -
Fundamental Rules (FR)..Learned: counsel: attemptod to, buttress, his. submissions by drawing, an analogy [with '

.. the judgment reported -as Federation' of Pakistan and others. v. Rair Khan (1993 SCMK 609), i ‘which it was.

" héld. that thie' period of ad hoc. service followed:by; regular-service in"the same scale shall be counted tOV(ards‘ .
length of service prescribed for promotion or:move-over in the next higher scale, thus in the same mannet, the’: -
period of temporary service.of more than’five years would be. counted. towards pension if it was followgd by. .

- regularservice. - 0 . e O PR S

. -4 On t > other hahd learned counsel for the respondent ‘argued . thatthe word- "count” can- be fused ¢
" intesisrueably with “qualify” or "eligible”, and in fact “count" is more often than not the precise word usefd for | |
. * " the purposes of pensionary benefits. Further, tl.e appellants’ interpretation of Article 371-Aof the CSRthdt the -|* .-
: ., -period of temporary-service of more than. five years would-be counted-towards pepsion if it was follc:-\:jd by |t &
- regular service would only be, true if the said-article; specifically provided. “"temporary folléwed by permanent | - {:
. servicg", but this.is not the casé.. Further, the words "except as otherwise provided" ir. Artivle 368-of the CSR1" |
~ gives sanction to the grant of pensionary benefits to'temporary employees. In support of his arguments, leg rned <
2. counsel placed reliance‘upon’two offi¢e memorandurms issued by the Ministry of Finance at Serial Nos.5 and 6 .
of Chapter V of Section VI of thie Compendium of Pension Rules and Orders: -~ ©~ . % © - S

3. Heard. Befort: rcsolvipg.tﬁe propos:tion at .h[md;:\';li;'ﬁnd it cxpcd’ienftb répgodu’ce ﬂléjmlt:vaﬁt articles of the S
" CSR which read as underis - . ' RE g . O L T PR
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Ny We begin wnth the basics. The CSR. peitain's to valary, 'lcave,».pcnsion and travelling allowance uf:tho:'e‘serving. c
-1 the 2ivil departments

., tuperannuation pension and retiring .pension,

" te under lhe._C-:»ernmcnt; ii

dofé

[ Case Judgement

361 Excef:t. {
- pension unless it conforms to'the following th-=e conditions - o

».

. First.<The service must'be uader Government, ST T

. Second.- 'I'Tic"brﬁploymcnt,hust. be
Government.® " -~ " . D

" These three cc nditions are fuily e
368. Excant otherwise provided in these R

369, An'cs.tzil}li‘shmqnt‘,'thc' dutiés of which

- .each-year,. is not'a temporaryestablishment, in”suy
“.during which the establishment is not employe:” qd&ﬁﬁqs;:but»the concession’ of ‘countirig as servic

WS not on actual duty on

‘

370. An officer transferred from a temporary to a peﬂuanent._appqin'tmcnt'éan coum. his: ssrvice l';ll the : -
it eventually becomes . RN

temporary’ oﬂice,'it, though at first
permanent. . o

permanent incumbent of which does not
 confirmed without interruption
374 Notwithstanding anythin

after the ¢t January,

1949, or ‘Wwho- joined
following rule:- -~ .- ST

-« - :upite the nomen.!
CSR s not restricted

as.otherwise provided in t:.cge }iégulaﬁons, the service of an officer does not qualify for

substantive and permanent.
wlcined in the follow. . Articles,

- ‘Substantive office:on a permanent.éstablisiment,

blishment was disch
the first day on vh

created experimentally of

*371.-An officer: without ‘a. substantive ‘ag
in this 'sé;vicg,'cda_ht His officiating
g contained in’ Articles 355(b),
* Regulationg, temporary. and officiating: service,

he fure used; i'e.-Civil § I
-+ eivil 'servants® 88 cefined in the Civil Servants Act, 1973 (Act), but also applies-to” "
g9 vernment servants", Intérestingly, "government

R T

C el e »;-1.: Virgm
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Tlurd- 'Ihcscrvwe must be ‘paid by .

eguliitions services does not Qualify unless the sfficer ho

certain‘ficed perio

not cofxﬁhfxéus, but are iimited to
~Pervice in‘such an establishment, including .the pe

.are

snployed does not apply 1o an’officir who-was p
arsed, after complétion of its-work, o to ait officer;
ich 'f!lc-csr__ablishm‘enr Was again re-emplcyed. o

‘temporarily;-

D)
v

pointment officiating in-an office ‘hich -is .va
draw any.part of the pay or count.
service, - - L
361, 368, 370 aid 371 of
1 the case of Government sérvans Who ‘wetired
 serviee thereafter, shall count for pension according t

hese - -
n or
0'the

e

ears’

Wding ; ;

ervice Regulatjons, the-apolication ofthe ...

ing of the-article inder .: o

consideration. The CSR classifies’ pension ‘into’ four- bisic types:- ‘cuompénsation ‘Pension, “in valid . pen iom, .

L three conditions of qualifying service for

1-2id by the ¢ Yrnment,
natter at -
e;tablishment, Articles- 370-and 371 .

In order to- b able to claim pensionary benefits, 0ne must i)
pension stiprluted in Artic

An interr~ctation of the'pro isior 3 pertaining to the
. Article 368 of the CSR provides that te cilicer muist hold'a

an'oﬁicerfs. service if ‘such service (temporary- or officiatiag) ‘bec

le 361 of the ‘CSR:-'(i) the serv'ce }i-\ust'.-.' -

permacat; and (iii) the service m Istbe.
second condition is relevant th the -
substantive office or a petmgnent. -
i esizice allow for temporary and 6&Iqiaﬁng':sc. rices ;v |

s

Is vazant, -or the ", .. ..
,sqrvice;"max;if he is -, .- .



) pem’aahent

“atatemy -.cy establishment f . <. years but was-ot confirmed at the end of his temporary service, rather.two |
- years atwr his temporary service ended he was taken back and confirmed, thea again thos; six years wou dbe

serv lce those six years “would be counted towards hlS cervicefor the, purposes of p pensnonary benefits. They.
artzele woulu zlso cncompass the situation where a gcvernment servant. rendered continuoils'tem.porary.sef

counted towards his service for the. purposes, of pensionary benefits, excluding the broken period. of two Years ©

) (the interrégnumy), On the;other hand, Article. 371-A(iE provrdes that-government servants who have rendered - o ‘_
“temporary and oﬁicnatmg service for less than five" yedrs 1mmed1ately followed by conﬁrmatton shall also. count

' .s‘ofs :

: the settled rules of mterpretatlon, when'a word has not been defincd-in the statute, the ordumry dictignary

for- gratuity or-pension (as the case may be), which (servrce) must also be continucus. By’ way. of tllustratron, -

of pension, Hawever, due to. the mclusron of the word "tmmed:atcly" and the omissioni of thé. words "éxcly ding

broken periods of ten, .porary’ ‘service™ in clause [(h3 of- the Article’ 371-A id a situation where a govern|nent” J E
servant rendered « .::.tinwious temporary or officiating service for three. years buit was not conﬁn:ned at the efid'of i
his temporary service, rather two years after his- tempomry service ended he.was taken back and. subsequ ently -
confirmed, then those thrée years would not be’ counted. towards hls pensnonary benerits.” Flowever, it is .-
nmportant to note that ‘Articlé 371-A presupposes that such a government servant, whether. falling; under ¢ au'Se]'i s

(i) or (i), is otherwise"entitléd to pension-(or gratuity, as the casé may be). In other words, Article 371-A
be used as a jool to bypass the condltlons for: quahfym"' Servwe of pensnonaty beneﬁts and sueh gove

' ‘meamnn isto be looked at. Chambers 21%t Dictionary deﬁnes "count" as "to find the total asiount of (itemg), by

addin» up item, by item; to include", "Oxford: Advanced Leamner's Dictionary of Current' English' (7th|{Ed.)
defines "count”-as “to.calculate the total number, of people, things, etc. in'a partxeular group; in include s /st'h

" when you calculate a total; to consider:sb/sth in a particular way;-to be considered.in'a particular way". Thus in’

‘SC 829)asfollows- I AN

light of the above, sen ice rendéred: for more than’ five years as contemplated by Article 371-A would only be

'added included, or taken into. aceount for the purposes of pensionary benefits, and not make such gOVerrunent

servant quallfy for pensxon per se. This’ mterpretatlon is'bolstered by- logic; réason and. cominor sense. If we .
were to accept the reasoning of the learncd Service Tribunal in the impugned judgment and the arguments of the b
learned counse! for the respondents, it would create a bizarre and anomalous srtuatlon, ‘where a1 gove
servant who has rendered temporary service in a tempor ary establishment for, let us say, se\ en years, would’ be
entitled- to. pensionary benefits, and on the other hand, a govemment servant rendenng services as a re lar ?
employee for fifteen years would not (yet) have completad the requisite number of years to qualify for grax

«pensnon It i absurd, ludicrous and inconceivable that & government serva nt, who is-in  regular. employr:lent_,:':' _
would be: ¢, :c entitled to pension after serving the min’mum .years of qualifying service ‘a:s prescribed by, the -

law, whercas whtle interpreting Article, 371-A, a govermment servant who has served as @ tempor.u'y emplo
could be ngen preferenee over-a regular employee, and ‘after.a. rmmmum servrce of only ﬁve years

Courts from the date of their- respectwe rettrements m'especttve of theu‘ length of servnce as J udges (PLD r’013

¢

pensron is not the bounty from the State/employer to the servant/ employee but it, is fas}uoned 0 the

premise and the r2solution’ that the e nployee serves his employer in the days of his abthty and.capacity " :

and’ durmgt « former's: debﬂaty, 1t ¢ latter compensatcs him for the setvices so rende‘ed Therefore, the

rtght to pension has to be camned and for the accomplishment t thereof the etmdttxon of, length of servzce
8 |s most relcvant and purposxve " (I:mphasns supplt *d) et .

Thus,. we are not mchned to mtcrpret Arttcle 371-A m such a’ way S0, as to render the provxsrons stspulatmg

rmmmum yeans for grant of pensxonary beneﬁts suycrﬂuous and redundant As far. as the provrsxons of Artlele :

.,.,:'
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" Casz .!.l_ldy.t.lwnt.- e S 'httpfllwwtv.plsbeta.eomf'La{vOnlinc/law/easedeseriptiot..asp'?_cased...,.

.- 6. Article-37 1~A(x) allows for govemments servants who have rendered temporary servrce for more than ﬁve .
* yearsata temporary estabhshment to count such’service-for the purposes of their pension (or gratmty), byt the
"*temporary service ‘must bé eonunuous, and exoludes hroken periods of temporary service rendered prevnoL.lsly.
A By way. of example, Atrttcle 371-A(:) would attract to a uovemment sefvant who rendered cantmuous tempo

.where a government servaat.- rendered continuous temporary or officiating service-for three vears and was - '
_subsequently-immediately confirmed, those three years. would be counted towards his service for the purjoses -

i

ent j'. v
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- 371-A are. conccmcd whreh is a non-obstante clause to Artrcles 355(b), 361, 368 370 and 371 snpufated

therein, suffice it to say- that such "article by. itself does ‘not provide for the -entitlemert for-the- purposes of
. 'penswn rather, at the cost of repetntioa, it is.restricted ‘o the counting of the period of a rainimum of five years -

. “which has been rendered by the. temporary employee that once he is appomted on a permanent basis, such .

. period shali be taken- into.account, for the object of culculatmg his.entitlement to pensmn with: respect to the
rezuisite minimum period under the law: Therefore we are not persuaded to hold the words "Notwrthstandmg
znything contained . Artlcles 355(|J), 341, 368,370 arid 371 of these Regulatlons " in Amcle 371-Ato itlow
those who do not fulfill the requisite ccuditions for qualifying for pension tor bypass such conditions, so s to

- render the articles of the CSR providing for such conditions unnecessary and surplus, Tterefore, we arc of the . -
candid view,that Article 371-A of the CSR would not_ ipso ‘facto or, srmplrcrter aliow- governrnent ser vants

; rcndermg temporary service, in a‘temporary establishment for- more than five years to De entitled to glaﬁ of -
pension, -rather -such penod would only be counted towards such govemment Servants pensron rf othe ise

’ entrtled to pensron - ..."-. L e R

1

-

7. 1tis not dtsputed that the rcspondent rendered ¢ontinuous temporary service and’ tha hxs length of sep
. was cortinuous and for more than five years. “However, the question that needs to be answered is-whether-he | -
was worging in a "temporary estabhshment" or not. "'Temporary establishment” has ncit been-defined iy’ the

“- CSR, thie Fundamental and Supplementary Rulcs issued by the Government of Pakistan; the ESTA Code rthe N
e Ccmncndlum of Pension Rules and Orders. In. this- context Article 369 of the. CSR. mentions temp 'rary b

’ est'rblnshrnent but only ‘explains what it is not and thus is riot ‘very helpful. .Therefore as mentroned Earher ip the 1 .

. opinion, as per the settled-rules of interpretation, ‘the dictionary meaning of the words has to be resorted to] The
. Concise Oxford Drctzonary (6th Ed.) has defined "temporary" as "lasting, meant to fast, only fora-time"; and’

’ “establrshment" as an. "orgamzed body. ot’ méan maintained for a purpose" Chambers 21st Century Dtcnonary
. defines ""temporary" as "fasting, acting or used, etc for a limited périod of time only" and-"establlshment" as "a
. " public or government: institution”. Oxford Advanced L..amer's Dictionary of Current Enylish (7th ‘Ed.) def nes .
- "temporary" as "lasting or intended to last or be used only fora short time; not permanen"' and "estabhshment" '

.. -as "an organisation, a, large-institution..." In lrght of the above dictionary meanings, "temporary establishment!
_can be said to-mean.an, Jorganisation or mstrtutton which is not permanent, rather effectivve for a certain pgriod
“only. Admittedly the respondent was serving “in Pakistan Locomotive Factory R.lsalplr, Pakistan Railyays,

which does not.in any way fall within the ‘meaning and purviéw of "temporary est: biishment". Thug the -
respondent could, nof. rely upon Amcle "371-A of the CSR. Besrdes, if hypotheneaJy .speaking Pakjistan -
Locomotive Factory Risalpur was a temporary establishment, even then the respondent would not be alfle to”
__take the benefit of Article 371-A (supra) as he otherwise does.not quahfy for. pensronay benefits havm y wit
. been subsequently taken mto permanent employment, whrch 1s sme qua. ‘non for the grant ~hereof. . ;

" 8. Advertmg to the law’ la.ld down in the case of Mir Ahmad Khan (supra) wherem |t was held -
"Admltted!y rh( appellant put in more’ than ten years temporary servnce bef)re his servrees v.ere .
terminated b was, therefore, entit’ "d to pens:onary berrzfits under Regulatron 37 -A(r) of le Service’
Regulauons :

" n. hght of the dlscusswn m paragraph N06 the _;ud-"'mcnt delwercd in Mrr Ahmad ']\hans case (supta) ts ’ :__. .

‘declaredto bepermcunam - . R L T T LR

o 9 In view ofithe foregomg, we find that the respondent was. not entrtled to the grant of pensmnary beneﬁts in B

terms -of Article 371-A of the CSR, and the learned Service Tribunal had erroneously allowed him pensmn by

. wrongly relying uporr the' case of Mrr Ahmad Khan (supra) whtch is declared to be: per incuriam.
.10, The nbove are the detarl -d rcasons for our : bort mder of even date whereby the .lppellants' appeal was. )
accepted and the 1mpugned Judgment was, set asicy, wh. ch rcads as follows - :‘. L . :
_ "We have heard the argurnents ‘of leamed ASCs for the- pames For the reasons to be rccorded later this ° .
‘ appea! is allowed, the impugned ,judgment of the Federal. Service Tribunal . dated 29.12 2003 is set 1srde~ -
B and the service appeal preferred by the respondent is drsmrssed " o .
[ . s A X - Lo .' - - . s ) g o
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. following terms:- o e P SR

".-Sul cquently on i§.§.201 ﬁ, it was décfded that ..’ ca.gkalwfas to Bc’hcard'along' wnth 'Cix}i!'A;S_':‘ea.i N01072/2005 p

" '13. On the.other hand; learned counsel for the.respondents stated tﬁé't.duc to the _spe"éizfl.facté aqc.l'éiljc'ulﬁsfg.nccs

' - 14, Lewrned Additional Advocate General, KPK.a'dopr’e&:ﬂ'xé ajfgﬁn@nts_»bf Mr. Hafiz S A. I.{ghman;j i}: m

7of§

. -months Jeave 'on.20.1.2004; after which she was % ipointed: as'a PTC Teacher in the Schools and Litgracy.. *, 1|
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. 11.The briéf-.fagi’s- of ‘theiinstaht‘g;.:peh!‘zli’i'é.th;: the '%{i)pe-ll.a-ntlwas{ a ;Profcééidr;:.il"'fea'ching Certification. TC) . ;
" Teacher in the- Commissionerate . for " Afghian, Refiigees; Peshawar- (Commissignerate) *from 28.2.1987 to .}

- 717.1.2005, i.e. ,ébprozgimately 18 years. During her ~mployment at the Commissionerate, she applied fog two.
. -Depar., nt, Government of ithyber Pakhtun:chs .. (department) "and she aﬁssuqit;d.bli:l;gg:' of 'hcxl' post on-: v
~25.10.2 24 ‘and téndered hLep rcsignatibk_x‘;witl‘.. the Commissionérate on 10,1:2005. .'I’t:creaﬁer.-she'_ﬁl d_'a; ,
© “departmerital appeal to respondent No.1 claining iat her 18 years' service’ with. the. Commissionera be |,
. counted for the purposes of her pension, which :jdepa;:t,mentalﬁppqal_) was accepted, vide order. dated 24.6.3008:. |1 - ;

- However, the said order stated that-her 10 yeurs' sivice be courted towards calctilation’ of her pensiof,-as:

- ;-opposed to 18 yedrs, which the appellant was dissaiisfied with- thus-she fifed a"’c'ox‘rigencjum ‘applicatiofi for.'| . .

. correction of the said, mistake, However, in response, the department on 20.7.2009. inform=d the appellan{ that * -
-her: prior service with the Commissionerate couid not b¢ counted towards her pension. Aggrieved, the appellant
filed an “appeal- before the learned Khyber Pakhturkhwa Service. Tribunal which was dismissed "vide the
‘impugned judgment dated 9.4.2012 whereafier she ap.roached this Court. Leave was granted on5.7.2013 inthe

PRI SR ",

s~

L Frima facie, it-is di*Jcult to vnderstard that admittedly when the petitionier had ‘served for a, I
-, . period.of about 18 years-in the Commijssionerate and, thereafter joined the Education Dépanmeht‘anq I
t initially the Education Departinent had -also accepted: her. claim’ allowing'computing .of hgr_'pré}rious. o
" - service for the purpose of pension then what prevailed with the department subsequuntly, in disallofwing’ * . :
- :Continuity. In view of the judgment cited by th:c learned counsel in the case'of Zafar Shah (2003 SCMR. L
"~ 686) insuch like circumstances, ‘coatiruity or- the purpose of éxtending the be.efit of pensign is - . |-

permissible.

3. Intér alia, to cxamine:this aspect of the casé, leave to dpj:ééi!-is granted in @lii's-'casé.. W

. -be e the largerbench a: they both involved similzi;»é;’.j{éstipt{s of law. .’ e Lo SRR T
. 2. Learned. counse! tor the appeliant primarily subm!ited that the time ‘sperit at the Commissionerate is {o be . e
counted towards her pension ‘in terms of Article 371-A of the CSR. -, o Sl T ‘

.~ Prevalent at that time, the decision rendered in th case of Mir. Ahmad Khan (supra) is good law, however in the

instant matter,: the" appeliant-'is not entitled ‘fo inclusion .of the “period. she spent -as.an”.employee .of the” ..
Commissionerate for the purposes of pénsionary benefits for the reason that she wasin fact a project employoe- - ° S

. ofa ,npri—'gow/cmmc_nflt'gi‘orgauisation' called’ Bagic Education -forAfghan l_lcﬁlgcjes-(BEEARe),_.aqd not*an - .
- employee.of the Federal Government,-and that ske hag rsigned from thc-Commissionerétepn lO.l.ZOOS,‘aﬁcr: S

“which she, it ed the department.

~ “counsel for the appellants i Civit Appeal No.1072/2005. -

IS. Heard. The appellant’s main- gricvance is that the-eighteen years she spent at the ‘Commissionera cbe i
counted-towards her servicé at the departmént for the parposes of the grant, of-pensionary beriefits as per Atticle . . i
371-A of the CSR, suffice it to: say that the Comimissionerate. for Afghan Refugees does 7ot it any wa -fall
. within the meaning of "tctr_iﬁox:ﬁryréstablishment":a"s‘déﬁued"in Civil Appeal No.1072/2005:2bove to mesn an ;.| - )
organisation or institution which is not permanent, ratber effective for.a certai period only as dqécribcd;‘?ix{cn j P
otherwise, the appell...t's service with tl:o departinest was-temporry -and ori.a contract-basis, and thefe is |, - N
nuting on the rec rd which suggests ‘that. she ‘was sibsequently confirmed..or made"permanent withiy- the -: S L
separtment. Ther.ire kéeping in view the interpretation -of Article.371-A of the CSR’ explzined- above lwith |~ |- -
regard to Civil Apgeal No.1072/2005 in"that, the Said:article Wauld not ipso facto alloyy ‘sovernment serjants | . | .-
rendering temporary service in a temporary estaidishnient for more than. five ‘years to be emitled to giant of: i
-pension, rather,such period would only be counted toveards such’ government servants' pension. if otherwise
';nyirqu to pension, we are of thie opinion that the-appeiiunt is' not entitled to pensionary benefits as claimed by - .

. . .
—— 't aa

16 In light ,{S?“thg aliq'vp,: ‘we find no in_ﬁnn:it)"l_ mthempugned juc!éfﬁet{t warréntitig interference by'iﬂics domt, . i .
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. Deputy Reglsirat - o7 ‘

~WPl\o }."ll— /2011

* : - 1. Anwar Shed S/o Kashmali Khan

Clinical - -Primary Health Care Technician® ;- :
(Multlpurpose) BHU Bandai S

2. 'Irnran A|l S/o Gran Khan

Cllmcal Pr:mary Health Care Te*chnlaan (Multlpurposo)_ '

- BHU: Sawm

3. Arshad Al S/o Agal-Mand Khan

Clinical: Primary Health Lare Tnchmc:an (MUItIpU!’pOS‘ )

BHU Hattan Dara

4, . Waznr Muhammad S/o Bashir Muhammad )
Cllnlcal Prnmary Health Care Technician (Multlpurpose)
BHU Kakad o

5. - MISS Nadla Amm D/o Amin- ul Haq B -
Female Clinical Primary Health Care Techmman '
(Multlpurpose) BHU Pashta. .

G. NIBZ Muhammad S/0 Taza Khan

. Clinical Prrmary Health Care 'lechmman (Multnpurpose); '

. - BHU Pataw

'Akbar Zada S/o Khatst Rehman .
Clmlcal Prlmary Health -Care Technician (Mu'tlpurpose),
- BHU Kakacl : .

'Mnss-Sadla‘-'Sultan SO ' ' ',. -
Clinical Primary ‘Health Care Techmc:an (MCH) :
BH'J. Darora

g, ' Miss' 'BlbrAttuya D/o Khalil-ur-Rehman

/ ' - 10. Mehboob Rabbanl S/o Painda Jan _ SR '

Dlspenser BHU Bankot
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Clinical Pr:mary Hea!th Care Techmcsan (MCH) o . ‘ '

T e

PR




' ’ A
" JUDGMENT SHEET - ‘ a
" IN'THE PESHAWAR HIGH COURT PESH, AWAR ; NG
; JUDICIALDEPARTMENT I/ S\
.' —- ﬁ‘\ o_-e.)r.faz-.--op ............ 20(” J% -
o JUDGMENT =~ . - 'ii o
_4:1Dateofhearm~.‘ /57'"/'*2"‘:'/(/ s L

w4 g @ s / PR
.~Res ondent-%'----« ---,2-‘ t-»-—-- Q2L Ag__ / (\ a2
p o éf‘ﬁ:" (4,,@,3( L

W AQA’R AHMAD SETH Pemloners being’
fMaIe/FemaIe/Lady Cllmcal anary Héalll’i -Carc- 7
"’I‘echmcmns and Dlspcnser at Basxc Health Umt -in'

.Djsmct Upper Dll‘ (hcremafter gnlled a8 the pos[s), helVE

;mshtuted this Constlrutxonal pcnlzon praymg therem that C )

T e T T

. 'the rcspondents may be dlrccu,d to, declara them . 8S
a "f__"'-.';egular employees of thelr dnpartment and that all the'-‘-"" ' 3 B o
"""benef ts prowdcd undcr the ‘North’ Wcst FronuerA ‘.
Prov:nce Employees (Regu}an?atnon of Servxce Al,t ..

200:9) may also be extem_ied m'thenr favour. T B

We have heard the Iearned counsel for the

' pnrtms at Iength and cm-nmcd Lhe avallable documen son S

1|1e Smce pre-admlsszon ‘has been lSSUCd to the respondents '

therefore in the mtcrest of _;ustu.e we are mclmed 1o admlt‘ :

_..thxs writ petmon for rcgular he'mng and’ decnde the ame - . }'
.'toﬁ_a)Ionmems. o B ),

’

e




,'-of one year whlch was extendable subject to saz|s1actory

: petmoners are snlI workmg on contract basls aga:r st the

SRR m sumlar matters-in eleven D:stncts out of twentv four SRR

-DlStl‘lCtS of KPK not oniy the posts h'xve beén’ regulm?cd

iall the benef ts like civil servants whcreas m 1hlrteen DlS[rlCl

. &
~th_enu

: ‘Government of KPK through Chle Secretag and oihers

:':duly supported by the Federa! Govemment and the

DIV)SJOD ‘Bench at Dara-uf Qa/a (Swat Bench) mvolvmg

. pctltnons by the respondents-departmcnt of KPK in ]me w1th

- prayer made by the petmoners in thxs pr.tmon

; posts since therr appomtmcnts noththstandmg the fa‘*t that '

‘Abut the employces thereon have also ‘been regulanzeo w:th g

On the strength of the _;udgment and 3rde1 '

'dated 22-0]-2012 passed by a Division Bench of tlns Coun

m WPNO.1670/2010 tltled N1|at All and othe[ Vs ) ‘

3

dentlcal pomts in WP No. 4335/2010 t;tlcd Rahlmullah A'
' etc Vs Government of KPK ete regularnzmg the comract

f'-cmployees/petmoners of dlfferent calegorses m boih the

.'bas:s for- the f‘xcd salary ofRs 9454/- per month for a perloc o . o

--':performance vide Ofﬁce Order daied 01-08-2007 ',Thc.'

LR

‘the Peoples anary Health Care ln]txatwe (herel 1aﬁer L

‘refen-ed to as PPHI Pro;ect) are contmuously ‘going: on since ' .

..‘subsequcnt judgment and order dated . 19 09-20]3 ofia © i

: 'theu approved policy,. we are mclmed to acccdc 1o the ‘
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. .00, "'H.: ¢l Ine - Poanower High  Courld,
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Frogramine  Difecter i;eepies ffomecny  Hecith Care: Appedant{s) .
Jnibsuve 3 anathrm ) S
S Goll ol KPKD b Seoialcry Heoih  Deootumens .
Pashowor & olnars ‘ .
MERSHS
A A Nadety ‘hc‘lj and cihey - Lespnoacie i)
Azl thon ond olhers s
Fer the Appeliant(s) M. Fariciutoh &hen Kundis ASC
a4 . gor: CA LSR8 . .
: Fanr tiveerst lze 2og AGAPE
. . fi S 4270 8 ETTIT .
Flafi kA, T i Sato RN R
- For Re sponuam, r' 1.7, 9-16. - M rAUDRGY n--v:: 4 a Lhan, AST
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- For KPE Govi, f"ilOn IS h‘”C‘ jon, Al /\C; KPY, .
b Dole of Hzaring g 22.02.2017
’ ORDER .
 MUSHIR Auw J , |
I‘ -
CMI\ No. 80? P/2014. in CA 1870/2016

1o imitdition. We

. have Dc'un.d lhc application lor 'conciono!iori of deioy.' Though no
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7. < '-.-'Purr_.u‘onl Io.-.cxclw-‘frnf.r:memfclcjl'r;cl' 07.06.?.003"’. respongents
;wpr-’* cxppomi»ui on ccnln:v(,i lor on“ \,’C:«.Jl on 01 OS 2307."60!1“0:1 was
-éﬂend_ cj from lime 1o 1m.. onsaquam upon promuh)on_m ol r-xwri'

' {ﬂbw PE) x.mp!oy e {F‘eoulomohon o! “mw:ce‘r Al "OO‘?) mcxrr' conhoﬂ

s

"éﬁ;\paoyee: were- rpowtorn ed. Respdndemsi'whq' weic:..cien?:‘-ec—f such .'

] _~en:_i.t!r.3mc-nl~f§l¢d wrii be»-li-lionsi':ubiec} moi.mr of .i‘ras;!cihl ‘CJ;:);).QGI_{. (:én the
.~e1rrv=nC11h Of P(‘:zrlu,,r udc:men!s |Cnd ec’l in wm ‘;:}eii'ii;.;n:;, 051 men.}‘.o.rued in |
pura 4 of llw inpugnec l]udcm‘mnl wme clowed. -

3. Heard- the. orgurﬁ“nk' 0! the teoﬁéd‘ coﬁ;ﬁse'i !@r- Ihé'
:‘Gpp'elionti: Sic was not e lo ponm oul éﬁy Iocluol or l‘c;oi mfwmly m
the p.sdgm\,nl of tho lrso'ned Tnbuno! we dﬂ nol findd any rnem in mea

Qppeols w\’uch are cxr"cordsngly dum ed.
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' #® . INTHE PESHAWAR HiGHCOU ¥
S WRIT pETITlON'm,—”/ 1
| o
R Arereb "
Widower of Amya Shaﬁ, A o
i R/oFazal Ganj, lJlaCeMa_“dll, o R e
b ‘Risalpur, Distcict “Jowshera..‘.-..-...‘..‘.-..; ....... ' ..._...._...Petxnoner
. 1' ] .
' b Versus~:
‘" : 1

1. ‘ .The Dzstnct Account Ofﬁcer. - |
District Nowshera

2. The ;Accountant General, - . S L Lo
: \/I\J": i )ErPals.htunkhwa, Pechawar. -~ . . :
NS The Distriet Education Offi cer (chale},
- Distri ct Nowshera, :

‘ 4. The Dlrector, N o
Elemcntary & Secondary Education Depanment
K.hybcr Pakhmnkhwa Peshawar .

G e A R

: 5. ’I‘hc Secretary, S
| ' .. Govtrol rnyoer?akhnmkhwa
- c . -Elementary & Secondary Echatnon Department
) | S / Peshawar.
o . S 6. Thc Secretary, - K
" Govt: of Khyber Pa}dlmnlchwa

" Finance Department, Peshawar wesve e RESPONdénts - -
3 . . . c e 'L-‘

. weir PETITION UNDER ARTICLE, 199, OF THI
COMSTITUTION ~OF THE IS_LAI\ ac REPUBLIC ofF

ABEN s N o &/\ ! .o
L« AKISTAM, 1672, . o ' -~
Doputy Repistias: : e N ATTESTED.
. . . £ XN N
1 Y °oahavmr lgh Counrt
o Respeci‘ully Sheweth N N
L " . N i - ':f\. ) i
e i 48 SPTTRI w;33394P201G~GROUNDs .
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& - RS | THE PESHAWAR. :ilGH'COU'RT--“'
R L ~ PESHAWAR, .

'-ummmn.mﬂa

Vrit I’ch!:on No. J;ZL#———‘P 2016
: :Date ofhcanng - 22, 06,2017 -

: 'Pelumnct(s) .

- o 'Rcspcndcn( (s) ~The D!smcu\ccounl f'ccr Nowshera&os

oihe «d Oai

g_u_pc:mm

Lo

. ‘100!-] UL—AMIN KHAN, - 3 Through lh!S Common

judgment- we, , propose 10 decide ‘the following:

) 4

\.onsmuhona} Peuucms ﬂled under Arl:cle" 199. of thc .

Constx'utmn of Islamic- Repubhc of Pakista.n. 1973

(the Consmutmn), as, ldenltcal questions of’ !aw arid facts

are inrolved therem and the it aought by the petmoners

i

{s also one. and the same.

--i"ﬂmﬂwﬂmgﬁﬂmﬁ ,
-7+ (Amir Zeb Vs District Account Oﬂ'wers Nowshcm
o ete)
Cg 0 Wt 'Pchtwn No 286’7-1’)‘2016 .
: Mst. Akhtar Bibi Vs Distict Educanon Ofﬂcer (M)

. Kohat ete).
Writ Petition ND.SMS-PDOM

R vPakhlun'\h\va ‘through Chief Secrelary and othcrs)
Wit Peliiion No. 2372—PQ014
. Hakeem Khen through LRs Vs Gove of KPK:
- " through Sectary Elementary & Sccondary ~
A" " Rducalion, Peshewar €tc) -
g . yWelt Petition No.1336-P/2014 «
- (Mst, Ran! Vs Sub-Division Education Ofﬁcer eic).
R - Writ Petitlon Mo, 559912015 ;
\ S (st Bibl Bligees Vs Govt of KPK thmugr
T a Secretary Finence, Pcshnwu) .

T
. .

WP3594Pﬁ015Judgém'eﬁg§ a '- E'nlmn-a)s_

«

(Muhummad Shah Zaib ete’ Vs Govt ‘of -Khyber

'»A$4’

S
‘*\k
-

v

lsTED

E.xgipiﬁsaa

prigh Gown
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2. Amir Zeb petitioner in W.P. No.3394-P/2016 is the

widower of Mst. Asiya Shafi (late). His grievance is that

on 28.02.2003) his wife was initiafly appointed as PTC on

contract basis and, later on, by viriue of “Khyber

Pakhtunkhwa Civil Servants (Amend‘mcnt) Act, 2003, her

service was regularized. On 31.07.2015, during her

service, she met her natural death, thereiore, he being her *

widower/LR applied for payment of her all admissible

rctirement  benefits, in  pursuange wheseof, leave

" encashment, GP fund and other admissibic funds were paid

to him by the respondents, but his pension claim was
refused by the respondents or; the ground of lack of
prescribed length of her regular service, excluding the
period of her service on contract, hence, this petition.

‘3. Mst. Akhtar Bibi, the petitioner in Writ Petition
No.2867-P/2016, is the widow of (late} Lal Din Class-1V
employee. She has averred in her writ petition that her late

husband was initially eppointed as Chowkidar on

01.10.199S on cohtrac( basis, ho'wcvcr. later on, his service

" was regularized vide Notification No.BOI-1-22/2007-08

dated 05.08.2008. On 15.05.2010, the -deceesed died
during hig service, 50 she applied for her pension but the
same was refused 10 her on the ground that the regular

service of the deceased employes was less than the

prescribed length of Tegular scrvice, hence, this petition,

ATT
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4. Muharsvi! S Zaib and Muhammad . Afnan

N

’

i o At oate e Ll ‘{; lorensed  Foaknar Alam. Their
° . : . -

v
..

grivvance is by tFeic dzosase father whs appointed 85 - .
Cirrowkide on 1) 31 034 g 1 Zcther Child Health Contre o -

Tonk, wha, Taler o, cusizg 90 nervice was murdered, for
«* N ,' .

which FIE e - d. Petitiorers . - -

igleesst apa nst lne -8CCUSE
apghisd for reies sent o ihs deszasad. Vide notification

- ) -~
datedd 313 20 7 £y dearnsee vees ralired from service of

descng 0 his e w2 oL iw 2 Tae ramily periion ’

124 und precessed, hawever, the . o .

- oF the dectang | vie srn
samnz was reiv-ed ©o ok o ptioners, nance, this petition.

. Pusicwrs i 7o Peffios No.2§72-P/2014, are

\hs L <l detensed Hgoram ihar Class-iY emplu cee,
¢ died dunng peoury of ihe instant writ petiton. -

. Griwvanc: of the e s is that their predecessor was

i:' appeinted as C?\O\:Ii:'?‘z.i‘ or fixed pay'in Educztion - )
‘Dclbértin«: PLon | 405 1A Vide arder dated 29.01:2008,
. service af b czoastd z,;ii:!g;l:i:i his -couvnterpans -Sjat;
. re sl '::d‘ ;)-.i:z.:.'v.z{: o’ Pty Pedionkhwa Zivh

T S SN . R .
Sepsacts oAaner TGS eh 2002 we.f 35.052001 On

attgining he 85F 0 ° parennuction, the “deceasedi .gon

setieedor, 31 23017 3 pstilloner applicd for grant 6F his -

Fon SALER ‘Cﬁ.lS\‘,d, !'N‘Ance. li‘.;i pc'{ﬂion

penglan Ll

Thearem N NR ot s , . .
6o . st e ofilmnes © jn Wyt o Petiticn

L .o s g “ '_, H 1:;;‘:| “- 2 . A
. A Meszami 4w the 6w of Syed frtiz Ali Shab
N . R

K ) RUECY BTN 1 N 4 s .-
: (e Ci g/ '""'.‘”»‘ - Skt tus averved in her vt . Y
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4 - _
. pcuuon thet on ]5 o[ 1995 her lalc husband was appomtcd

as Chowktdar in lhc rcspondcnls dcpqﬂmcnt on adh'oc'

basis/fixed pay. whose service was, latcr ‘on,. rcbulgvlzc§ on

- 30.07.2008. During. his ".SchiC;c‘ ,dié /dccgascq _mct his

netural death on'15.01.2012, henc, the bc!“‘““” applied

‘ for hcr P°“3'°“3I‘Y benefits, but the sume was refused on

.‘hc Bround lhai lhough service of the dcccascd was .

fegulhrizqd' but ~without-~pcn;ion grawll)'. hence, this

-

“petition.

".7. Mst Blbl Bllq:cs c*nti'on-cr. in Writ. Petition

No SS PIZOIS is the w:dow of Salf ur Reéhman deceased. .

Her gricvance ‘is that her- dcceased husband w&s initially

. appointed as Chowkidar-on Q9.Q7.1995 in. Public Health - .

"Departmeént- Nowshera on contract basis, however, his

L

service was }eguiaﬁzed 0n m.o-;.zooa.mhe-cicccased died

V during’ hts servwe on 05.05:2012, 50 whcn pctltmner '

applied for- his pensionary bcncﬁts the samc was rcfused
1o her on the_ground “that the__ deceased was'lack_mg the

prescribed length of regular service, hence, this petition.

8. .. Respondents it the above writ petitions have. filed o

their respccuvc Para-wise commcnts, wherein they have .

admsttcd xhc fact that the pensmns haVe been refused o the

.petmoncrs/LRs of the decénsed employees bccause they

. were . lscking the prescrlbed length of th'lr regulnr semcc.‘

wncre'xs pcriod Of adhoo or contrac! s:.rvxce cannot’ be

counted towards regular service for the purposc of pcnston

T gp

. WP3384P2016-Ndgements. B Ponhuwa’&;
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oo
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* given in both the Statu(e- are reproduced bejow on¢ 8
) o . h d [ .

+

.(u? A person wha is-employed an’ contract-or 00 Wo

Rules. It is-also l_mticnbiable fact that pension and gratuity

fler

3

the other'

- “2(b) “civil servant® mesns a porson who is 3 member

* of a civil service of the Province, or who hofds a civil
past in connectih with the ‘affairs of the Province, but

_° does'notinclude-.. . . _ _
(i) A person’ who is on deputation.to the Province from the

Federalion of any other Province or other authority;
. y rk charged

¢ basis, or who is paid from conlingencics; or .
(i) A person who is 2 “workes” org:'workmgn" as defined in the
Factories Act, 1934 (Act XXV of 1934), or the Waorksnan's .
Compensalion Act, 1923 (Act VIT of 1923)".. '

“S.2(x) “Clvil Servant” means a person who js or has
- been a civil s¢rvant within the meaning of the Khyber
Pakhtunkhwa Civil - Servants  Acl, 1973 (Khyber
Pakhtunkhwa Act No.X VIIT of 1973), but dogs not include
©a civil servant covered by .the Khyber, ~Pakhtunkhwa
- Subordinate Judiciary Service Tribunat Act; 1991} -

As per the definitions of a “civil servant® given in the two

Stawtes referr_e'd‘tp'abbve, the pelitioners neither holding:

any civil post in connection with the affairs of the P_’rovin_c‘e

nor have been remained as civil servants, thus, do nat fall

. ‘within the definition of “civil servaat®.

10. Though sqétion 19(2) of t‘hcl'l(ﬁyber Pakhtunkhwa

- Civil Servanis Acts, 1972, in the event of death of a civil
‘servant, -whether before or after retirement conferred a
right of pension on his/her family who shall be entitled to

_ recciye such pension or gfatﬁ_ity or both es. prescribed by

I3

fall within the ambit of terms and conditions. of & civil

T .
T o e e

. [f / servant, but & Iegal_queslioq would arise as to Wﬁcther the
: \? © legal heirs i family of @ decessed civil servan would be
competent 10, agitate hisfher/their grievance reg;zrding

pension before me'Sewice Tribunal, pariicﬁiaily.- when

o ATT

WP3394P2°15‘J“dgemenis ‘/ ‘PashaEv)\g\r l;‘giRCcuh
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. dcccascd lhcn ﬁlcd cmsmuuon pctmon No.10Z1 °f 2010

bc!orc ihe- lslnmubnd High Court, ‘but the samc was dismissed -

: wdc Judgmcnt doted 13.06. 20|3 against Wh:ch she preferrcd

aforesaid "PPMI before the Hon'blc Suprcm: Cou-t which was
nlioxvcd nnd it was held by the W°“hy apex court thati-

“That civil scrvant could not-be promolcd afler his
death, however, pcnsmnary “benefits of promolion
_could be exiended (o the Icgol -heirs of the

decsascd employccs"
s-‘

I GW‘Q through the 1aw oni lhe subject and deriving .

wisdom from the principlgs |aiq down by the-l—lonble apex

. Court-in the judgments (supra); we are firm in our view

locus standl to file these pctmons because the pensnonary

ben..ﬁts are mhemablc which under section 19 (2) Of the

l\hvber Pakhtunkhwa Civil SerVant Ac‘, on thc dem1se of a

. civjl servants. -Qevo!ves upon the le,gai héirs. The

]

petitioners, as ‘stated eerlier, being LRs of the dccga_sed
civil ‘servants do not fall within the. definition of “Civil .

Servant”, and they having no remedy, under ‘section '4,9f

"+ the Service Tribunat'Act to file appeal before the Servicé o

'Tnbunal thc bar under Article 212 of the Consututlon is -

* “notatirected 10 the writ pctmons ﬁtcd by lhem and lhus

Court under Arlicle !99 of the Consufuuon is vested with
the Jurnsdlcuon to entcdum their’ petatzons. Resultantly, the

‘ojection r.garding "°n'mﬁlnlalnabmw of the petitions.

- ’stands chccied

AT{}/E 5&3

uan chﬂ

\WP3394P2016~Judgements - _+ eosnaws
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. tlmt pclmonerslicgal helrs of the deceased employecs have -
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assented by the Govcmor of the Pr'ovince'on 12" July 2005:

whereby sccuon 19 was amcndcd and all thc employees of

the Provmcml Govcmmcm selected for appom(mcnt in the

pr"scrlbed manner to the post on or afler- ¥ day of” July

'2001 'but .on contract bnsns were decmed to 0 be aPPO’"th_

on. rcgular basns They ‘were’ dcclarcd Civil© Scrvants

h°W°Vef» were he]d d:scnmlcd for lhe pcns:onary bcneﬁls

Section 19.0t‘ Khyber Pakhtunkhwa Civil. Servants -Act,

- 1973 Was further amended by Khyber Pakhtunkhwa Civil

Scrvants (Amcndr‘ﬂem) Act, 2013 The text of section’ 19-(4)

(provuso ) and. 2) are reproduccd as below -

Prowded that those who cre appomled in the .
. pre.rcnbed manner (0 a service or post on or
. after the 1" July, 2001 till gs'” July, 2005 on
contract basis shall be deemed (o have been
appointed on regular basis:

) . Provided further that the amount of
Contributory Provident Fund suiscribed by
the civil servant shall be lraml'e.—red to ‘his’
General. Prowden! Fund™

'14'. - From bare reading of section }9 of Amcndmem

Acl 2005 and 2013 resPeclgvcly. it is mamfest that the

persons selected for appointment on contract basis shall'bc

dccmcd as regular employcc and subsequently were held '

enmlcd for pcnSlon&!‘y benefits, The dece;.scd cmp!oyecs '

have complctcd the’ prescrxbcd length- of service s their

service :qv}ards pension shall be‘cou'nte:d from the first day

of their appointment and not from the date of tegularization-

. of their service.

Poehawa

"WP3394P2016-Judgementg
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People’s Frimary Healtheare fnitiative (PP
n District Sugport Unit Nowshera

PR

Letter No 6492 AON DSU? SR Divted: 9™ty 26087

Nz 649-21NON! DSUINSR, On the recommendation of the s LII(HI cannniiice and i ythe -

acedplanee ni the ollgr of’ .1|\|mmuncul Ll\Lil by KPH/DSU \hmshuu. Mr.. RILE -! SIa.nh i3 hm.bx

appointed ax Medieal Officer i UHU \\'.uu Gaehi District Noswshern au.mdm" o the twerms &

wmlumu\ Wi the contract signed by him wnh this oflice wnh unmuh.m clfeet i ihe muH i

e, ) \
) : . ) - " Distfict Sup Jort M: wmuer,
: - DST-KPH Nowshera
Copy 1 :
N i’m-'r.ml DJILLI()I PPH)NWEF I’II ATAL ] . ’ . ,
20 " District Coondm.nmn Officer, Nuwsheri,
3., Executive Disuicv Olficer (Hes ;Illu) Naowshera, o
o Personal Svcrcl':;ry to District Nuzim (Nowshera) d : R
5. Fxceutive (FXA) PDSU Nowshera. . o R ’
6. Official Concerned, . . A . T . ’/7”" 5

iz

O L

) - . T S iy apppel Manager
S . S . '}iwl_\‘l‘il Nowsher: _

. . .

Attached 1 Sarhid Ruoral Suppent Progriun (I(wd under section 42 of Companics Qb 198.)
Vtlage 14 Nuwshern
tedeplivme Nuo GI23-580:01, Bay Naz 00223 )\lW?b
Lemal Qi shoneom

CamScanncr

CS




s e
DIRECTORATE GL‘NERAL HEALTH S qRVICES . éé :
KHYBER PAKHTUNKHWA PESHA WA /m YR
At comaneicatinny she siled Bl o oved 1o the Divector General flealth Sedices Fa ;_J . t:— // y
“Pe \lnm.u aned pet o any afficicdl by nemie LeMasl Adibress B 1 Kbl b am _j"a-,_..v-ml/
()If(( iy 69 L\Lhunu B0 1IN, 210196 Fax # J‘Aé 9110230 ,/"-,- -
NO._ % rg 2 Dated (O | /2023 cE 4
- To | - L )
. . ) ' . ) -
. ’ o Lol I égld« )
The Secretary to Government of — |2 193
Khyber Pakhtunkhwa Hcaith Depariment, - e dd A n e
. _Peshawnr o Tain
Subiéci.- DEPARTMENTAL APPEAL FOR ADDING 4P TEMPORARY SERVICE TOWARDS
. - REGUALRIZATION FOR.QUALIFYING SERVICE FOR PEMSION.
. ~ . Enclosed please find herewith a copy of letter No. 7300/0H O-NSR dated’
 DE.06:2023, received from DHO Nowshera alongwith a pljauon in reooe tof Df. Jamal .
Shah S/O. Mahk Wali Khan MO (BPS 17) attached 18" Wazir Garhi D|s]:ct Nowshera:
requesting for adding up iemporary service lowards regulanzataon for qu Ix.‘yiﬁg service
for {.»eru:on for the reasons mentloned in his app!tcahon for further ne ue'sary actidn.
_ ' _ i is ,tated that the doctor concerned was worhng uu*de PPHI and, h)S '\ '
cas; for 1% =guiarazallon is under trial at Suprerne ‘Court of Pakistan,. but decmon still-
awaned ho‘«evea he ié gomg to be retlred from service on, 12 07.2023.
!t is thereiore requested that, furlher orders of lhe Gowvl. nay please be
con vede in the mdﬂef ' .
WD
b — _
Addl: Director uerqeral HRM‘ o
a Directorate General Health Services
o 5hyber Pakhtunkhyva Peshawar -
| /% Je, ' '
N [_ )’./ 7 .
DS - Adimin 15
D5 - Legal T
\\'_. - _
- - -f’z“. -..' -
gl (.’a‘ii“:lSc:;m_n(;a' :




R POWER OF ATTORNEY o
’T th In il~eCou“of“/£_Z ___*(\p JZ/@-@-*/@/—C%(MM/%MW
' _*(JMM é&/w_ e YFor o

VPlainaft
. i Appeliant

g o . } Petitioner

- e o ; Complainant

VERSUS -
()d V/ &/CW/‘C /4) 0% -}Dél'cn'd:mi'

1Respondent
Y Accused

]
y -

. | )
* Appeal/Revision/Suit/Application/Petition/Case No.__ of_
- ’ ] l\L,LJ for

I/W, the undersigned, do hereby nominate and appoint

ZARTAJ ANWAR & IMRAN KHAN ADVOCATES. my true and lawlul attor acy. Jor
me in my same and on my behalf to appear at _ {g appear. plead. act
and answer in the “abace Court or any Court to which (he business is fransferred in-the
above matter and is agreed-to sign and Gle petitions. An appeal.” statements. accounts.
exhibits. Compromisesor other documents whatsoever. in conuection with the said maiter
or any matter arising there from and also to apply for and teceive-all documents or cop.u
of documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get'issued and arresi, attachment or other ¢xecutions. warranzs
or order and to conduct any p.oucu’ung that may arise there out; and to apply for any
receive payment of any or all surm or submit for the above matter w arbitration. and o
eniployee any other [egal Practitioner atthorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fil to do so. any other

: ~Icwuyer may be appointed by my said counsel to conduct ihe case who Qhali have the sainge
powels

~ AND to all acts Jugailv necessary to manage and conduct the bcl]d case in all
respects whcther herein specified or not, as may be proper and t,\pt,dxcnt

AND Hae herehy :1grcu1n ratify and-confirm all lawlul acts donc on my/our hebalf
under or by virtue of this'pewer or ol the usual practice in such matter.

- PROVIDED always, that I/we undertake at time of calling of ithe case hy {be
Court/my authorized agent shall inform the Advocate and make him appear in Court. i mC
case may be dismissed in defauit, if it be proceeded ex-parte the saic counsel shall not be
held 1esponsxble for the same. All costs awarded in favour shall be the nght of the couisel
or his nommee and if awarded against shall be pwabl by me/us

CIN WIT NESS wherecf T/we have hereto si guedat
the - . Hayto
Executant/Executants '

Accepted subject to the teims Jcmmu.u fee

N KHAN ITAT AHWAR

AdvocaLe High Court - /\avocatp Fhigh Courts
Mob: 0343-9090648 . ADVOCATES, LEGAL ADVISOIS, SERVICE & LABOUR | AW CONS L TANT
. ' FR-3. Fourth Floor. Bilour Plaz:. Saddar Road, Peshaavar Cauit
Mobile-N)331-G3991 83
[3C-10-9833
CCONIC: E7301-16 104545




