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is not attached with the appeal.
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BEFORE THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR \-

/2023Service Appeal No.

Jamal Shah S/O Malik Wall Khan, Medical Officer BPS-17 

BHU Wazir Garhi District Nowshera.
(Appellant)

VERSUS

Government of Khyber Palditunkhwa through Secretary, Health 
department Khyber Pakhtunkhwa Peshawar and others.

(R espdndents)
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A BEFORE THE ICHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAB

Service Appeal No./_^ ^%/2023

Jamal Shah S/0 Malik Wall Khan, Medical Officer BPS-17 

BHU Wazir Garhi District Nowshera. . .
(Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary, Health - 
department KhyberPakhtunkhwa Peshawar. .

2. Government of Khyber Pakhtunkhwa- through Secretary, 
Finance department Khyber Palchtunkhwa Peshav^ar.

3. Director General, Health Department Khyber Pakhtunldiwa 

Peshawar.

4. District Health Officer Nowshera.
(Respandents)

Appeal under Section 4 of the Khyber 

Palditunkhwa Service Tribunal Act, 1974,
j r

against the inaction of the respondents by not 

adding contractual service toward regular 

service of the appellant for qualifying service 

of pension, against wliich the appellant filed 

departmental appeal on 08.06.2023 before tlie 

competent authority which is still not 

responded even after laps of statutory period 

on 90 days.

Prayer in Appeal:

' On acceptance of this appeal the contractual sendee 

of the appellant i.e. from initial appointment, may 

please be counted/added towards his regular 

service for the purpose of adding it to the qualif> ing 

service for pension, the respondents may further be 

directed to enter necessary entries in their sendee 

record to this effect, or any remedy deem just and



2

proper under the circumstances may also be 

allowed in favour of the appellant and against :he 

respondents.

Resvectfully Submitted:

1. That initially the appellant was appointed or. the post of 

Medical Officer BPS-17 in BHU Wazir Oarhi District 
Nowshera on contract basis, vide office order datsd 09.07.2008 

(Copy of the appointment order dated 09,07,2008 is attached 

as annexure A).

2. That since his appointment the appellant has performed his 

duties with great zeal and devotion and to the entire satisfaction 

of his superiors without any complaint whatsoever regarding 

his performance.

' 3. That while serving in the said capacity the appellant along with 

other colleagues filed a Writ Petition No 945^P/2017 before the 

Honourable Peshawar -ITigh Court Peshawar^ for their 

regularization. The writ petition was allowed in favor of the 

petitioners and their services were regularized vide order & 

judgment dated 08.0,3.2017.fCoptV of the Writ Petition, order 

and judgment dated 08.03.2017 are attached as annexure B &
C),

4. That while serving in the same capacity retired f‘om service by 

attaining the age of superannuation i.e. ,60 years on 12.07.2023 

and served the department for more than 2 decaies, the health 

care facilities were honestly diligently and with entire devotion 

to the conimunity in Rural area of district Nowshera KPK., 
(Copy of the retirement order is attached as annexure D).

5. That Soon after his retirement like all other civil servants -•' * ' » .
submit application for pension for his long devoted service but 
refused the same on ground that you have complijted qualifying 

service for pension, thereafter the appellant has, submitted his 

departmental appeal vide dated 08.06.2023, before the 

competent authority by requesting that his temporary seryice . 
may be coimt towards his regular service for vhe purpose of 

adding it to -regular service for pension, which is not yet
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Jr

responded even after the laps of statutory .peric4 of 90 days 

(Copy of the departmental appeal is attached as annexure E).

6. That being aggrieved from the' acts and omission of the 

respondents, the appellant has filed this Service Appeal on the 

following grounds inter alia

\'

GROUNDS OF SERVICE APPEAL;

A. That the Appellant has not been treated in accordance with 

law and his rights secured and guaranteed unde;: the law have 

been badly violated.

B. That the. appellant remained contractual employee of the 

respondents department, which was regularized in the year 

2017 thus in view of the provision contained in Article 371-A 

of the CSR the appellant is also entitled that his service shall 
be counted for the purpose of pension. _

: - C. That as per the recent judgment of August Supreme CoUrt of . 
Pakistan in Civil appeal No. 1072/2005 decided,on 14.4.2016, 
the larger bench of august Supreme Court ol'Pakistan has

service followed byspecifically held that temporary 
confirmation count for the purpose of pension, thus the 

appellant is entitled for the grant of monthly pension by 

counting his service w.e.f the date of his initial appointment. 
(Copy of the judgment and order dated 14.4,2616 is attached
as annexure F).

D. That there are a number of judgments of the Honourable
Peshawar high Court in identical cases, therefore the 

Respondents are bound to have followed the sane and should 

have acted in accordance with law and the judgment of the 

August Supreme Court of Pakistan reported aj 1996 SCMR 
1185, 2009 SCMRPagei. ' - /

E. That according to the West Pakistan Civil Service Pension 

' Rules chapter II, service qualifying for pension, according to
rule 2.3, temporary and officiating service :

Temporary and Officiating service shall count for pension:

L Government servants borne on temporary 

establishment who have rendered more than 5
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years continues temporary service shall count such 

service for purpose of pension or gratuity and

Temporary and officiating service followed by 

confirmation shall also count for pension or 

gratuity.

II.

• F. That the temporary'service followed by confirmation/regular 

appointment gave the appellant a right that his service be 

carry, forward ^d added to the present service.

G. That the appellant seek the permission of this Honourable 

Tribunal to rely on additional grounds at the 1: earing of the 

instant Appeal.

On acceptance of this appeal the contract ual service of 

the appellant' i.e. from initial appointment, may please be 

counted/added towards his regular service for tne purpose of 

adding it to the qualifying service for pension, the respondents 

may further, be directed to enter necessary entries in their 

service record to this effect, or any remedy aeem just and 

under the circumstances may also be allowed in favourproper
of the appellant and against the respondent^

Appellant \'

Through

ZARTAJ^iNWAR 

Advocate Supreme Court 

OfPakisian

&

IMRAN IOIaN 

Advocate High Court

Certificate
Certified that no Service 
Appeal on the same subject 

between the r.imeaii;t
parties has been filed 
previously or concurrently.

mAppellan!
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BEFORE THE KHYBER PAKHTUNKHAVA 

SERVICE TRIBUNAL PESHAWAR

/2023Service Appeal No. .

• Jamal Shah S/0 Malik Wali Khan, Medical OlFicer BPS-17
BHU Wazir Garhi District Nowshera.

(Appellant)
VERSUS .

Government of Khyber Palditunkhwa through Secretary, Health 

department Khyber Pakhtunkhwa Peshawar and olhers.

(Respondents)

AFFIDAVIT

I, Jamal Shah S/0 Malik Wali IQian, Medical Officer BPS- 

17 BHU Wazir Garhi District Nowshera, do heicby solemnly 

affirm and declare^n oath that the contents of the above noted 

appeal are true and correct to the best of my kiowledge and 

belief and that nothing has been kept back or concealed from 

this Honourable Tribunal.

m-------
/ Deponent

0

Identified by:
7^'

ZARTAJ ANWAR, 
Advocate, Peshawar.

\'
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:il> i.; hereby 

ihe lernis ' 

r/ihe niihiic

No: ('>-^0.21 MON> DSU/NSR. On ihc rccoininciuhnion of ihc scictiion eommii!cc 

of ihc olTcr orappoiiilincnl yivcii by Kl'l !/DSU Nowslicra, Mr. .latnnl S 

appoinU'ci as McJical OlTiccr in U1 lU Wa/.ii- fbnlii Dislricl Nowshera accorcliny to 

vbiKlnions ol the coniracl siyncd by him wiih this olTicc witli iinmcdiate clTcci 

imere>i. ■

acceptance

anatcr.

D^'KPH Now^hcr.i

Luji\ lo: •

i. I'ftierain pireciui. I’l’M! NWl-!’/I A 1 A. ‘ .

District Coordination OlTiccr. Nowshera.

3. l-.Nccuiivc Disirici Ofliccr (Health) Nowsliera.

4; Persona! Secretary to District Nazim (Nowsliera)

5. . lIxeciitiNe (l•<tA) DSU Nowsliera. •

6. OlTicial Concerned.

//

Di.vm Mu luycr

CJ^U^KrPll Nowsh ra

Sarhat! Kura! Sii|)|>nri l‘ii>e,r.iiii lUeiul. uiukr section 42 ol t ompanies Oitl..
VilUj'.v I’lii'-"

U-k'iilioiu- S‘.. iW’J-SStJ lI-l. I'ox No.(ivM-5Silv7.S

‘).S4)
Au'aclicd 10
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IN THg PES^HAWAR HIGH COURT. PESHAWAR
li

lJ20UXW.P No.
..^;-

S
‘'j Dr. Muhammad Shafiq S/o- Khasitd ' Gui R/o BHU 

■ Galiara Disthci Mardan, ' , ' V' .

Dr. Imran Bahadar S/o Khan Bghadar R/o BHU Sdwg! 
Dher DlstrictMdrdan

■v

|2.
I:.
Ih'
’^3. . Abdul-Wahid S/o Khan''Bah"adar R/o BHU Bcbuzai

. • District. Mardan
J. . '''t i

Haider Shah S/d Abdul Bgdshah R/o BHU Ghalci Dher 
District Mardan

• A.
Axi
Is. Reshaz Guf S/o Resham Gu) R/o‘BHU Kot ‘Ismallzai 

District Mardan

f •
V .

Muhammad Riaz S/o 'Habib., ur Rehman R/o BHU ■' 
Babeni District Mardan

.f6.
A,
•G

v//^
■ Dr. Jamal Shah-S/o Malik Wall Khan, &HU, Wazir Ghari, . 

Xw. District Nowshera . . “

•X;‘ ' ' ' '
|8. ' Dr. Javed-Akhtar S/o GhularriSatv/Qr, BHU. Mera Misri 

Banda District Nowshera _ , '• M ■
i

Muhammad Ikram S/o Sheikh Faqir, Ward Orderly, 
BHU, Charbcnda District M.ordan. .

3l0. Salman S/o Khadi. Khan, Behishti, BHU, -Mian ' Kalay 
District Mardan

t' ■ ■-
IfrV. Zaiman KhanS/o Hanfi Khan BHU Jehangira

.f9
'T
rim ■ . \'

• '

.31

■ .||l2. Mr. t.tuhammad Adi! S/o Said Maluh, BHU'Taru Jabbd
I " ' ■ ■ -■ ■ " ■ ■ u - ■

Miss Bushra D/o Tila Muhammad, Lady Health Visitor, •
•BHU, Chashmai■ ' -M - -rf FILE^ODAY :!m. m Dennt-'' T' ■ytruT-.H ' ■.-*

28 FEr ?017
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•4”e:m e)k-/ ir-•/-

. -2 .m •
w.

J- 'ill-.-'
.^,14. Zabit Khan.S/o Tasfeem Khan, BHU, Sola Khana 

-fel5. ■ .'Falok. NiazS/oSher Muhammad, BHU, Dagai. '

ifl6. Muhammad Arif S/o Shahmat Khan,-BHU Mohdcori

iilZ. Bilal Ahmad S/o Mumtaz Ahmad, BHu'Aman kot
• ' *. *

.Surnbal' Naeem D/o Muhammad Naeem, BHU, Tara,
JabaIf

•.vl9. Fakhare Alam S/o Rustom Gul;.BHU- InZari
■h!-

.Anjum Sohai! S/o Taj- Muhammad, Medical Tech niciun, 
BHU, Wazir Gharai,. District Nowshera ,st-

• I ■■
1 Mr. Zeshan Ahmad - S/o Riaz. Ahmad, Medical. 

Technician,. BHU Manahi District Nowshera , ' .
• • -421.

M

m Mrs. Basmeeha D'/o Minhor ud .Din, LHV, BHU, Sheikhi 
District'Nowshera '

, ■ ^|23. Ms. Samrin .Tariq D/o Mr.'Atiq ur Rehmqn, Ktedical' 
Technician, Distrfct Nowshera-,

A''
4|24. Ms. Muzaffia'D/o Sher Khan, Dai in BHU Marra Khel 

■ District Nowshera

;p;25. - Tehseen Uliah, Medical Technician, BHU, Jgisai;

526. Touheed Bib' wife of Syed Nabi Shah, LHV qt BHU Kohi : , 
.•0 • Bermol '. . ' o .. •
% ' •

■i
. :J28. Ms.'Naheed Akhtar. Medlcal Technician in BHU Mama 

Til Khel District Nowshera ' ' ''

. m-wu

f

i®’
r
i-

1

Nushad-Begum D/o Gul Zareeh, LHV, BHU Kohi Barmol

:J.

V'.

„-h29. Khair Ul • Amiri . 5/0 Muhamhnad Amin, • Medical 
^ -■ Technician, BHU Adezai; Maryamzai

■ FILED. TODAY ..

Deri iK'-Resirsr-, • 
2 8FLB2017

/30) Muhammad Naeem BHU, Bekh Swabj
.5

• ?
- • j■i

m A '-'s, >*■ ■
it;..it'

. A-
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!. Ashaq Nob!, B'HU, Qadra Swabi 

. Za'Kid Uliah,.B'HD, Zarbobi Swabi

c ••

;^S:'f|33. Husain. BHU/Fathima Mardan '

•f34. Saidan ShaK BHU/Kundkhawar Mardan '

35.' Sdeed Ahmad, BHU, Aio Mardan;
Ws

®6. ■ Tariq Zaman, BHD, Sarobi Swabi 

.J|37. Baz Muhammad -, BHU Sdwqd Dher, Mardan,
'■ ■ 1

-^38. Rukhsana, BHU/MaInkaly.Mardan
■■ ■ 1

■ §39. Abida, BHU Dherylakpgny.'Mardar^,
.i-
JiO.- Kalsoom, BHU, Mdchi Mardan - ■ ■

■^41. - Raheela, BHU.'Gujjar Ghar Mardan ■ 

#42. ' Muhammad Arif/BHU;MachiMardati '

\-

oj

>

: W
:§43'. ■ Mr. Mus'htaq Ahmad, BHU, Kata Khot. Mardan' .

’i44. Mehnqz MaliK W/o Bakht Mu nir,, LHV, BHU, Mardan ' 

Abbas Khan S/oSher Zada,-BHU,-Midn'kaleMo'dan ■. 
'^46.. Mst-. Satma Begum,.Ddi, BHU, Kata Khdt M'ardqn '
1-

|i47. ■ Jehan Ali, M,T, Machi, District Mardan 

:%8,

• t

Zarshad.Ali, M.T, BHU Garhi Ismqil Zai,.-District Mcjrdah

i49. ■ Nasir Khdn, M.T, BHU, Garyab, District Mdrdan

^'50.‘ /Imitaz, M.TyBHU, Wartair District Malakahd.'

.Ijaz All M:TBHU,;Pirkheet, District Mqrd'an' - -riLED TODAY ' ‘

. T 'Cpni.h. i?e0i.‘:{rar- •ir. I.

i)
/ ?;8: -feB '20C -' I' ■ ■ ■

.' I - II- I ■

. •

•»

4:
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||52. Malak A0K^^uhammad, ML B'HU, Mekhbanc District 
Maiakghd.', ', ■■

M. ' ' ■ [
l||,53. Naveed Akhtor, M.L BHU Brah District Maiakand.
■‘I; ^

54. Alamgir Khan,.M.L BHU, Shengray,„District Malc^kand' •

a-

€
'v-i

,;^ 55. ' Tariq Anwqr, M.L BHU, Brah'District'Malakand

•^^••56. Akmal Khan, M.L BHU, G!i Khel, District Maiakand
■ iM

M57. Saddam Hussain, M.L BHU, Mishta, District Mah^kgnd

^:58. Ibnjami, M.L BHU Totay District Maiakand-. '

Ubaid Ullah, MT. BHU, Tandgund, District Maiakand.- '
mil:59.

. ^
-t*:-

AV60. ^ Muhdrhmad Asghar, M.L 'BHU -Anzargar,- District • 
Maiakand.- • ' .■ A

m Nighat Bibi, LHV., BHU, Tutai District Maiakand.■

162, ■
'i??.

Hazrat Amin, BHU, Khaar District Maiakand■i

4^- 63. Asif Khan S/o Sabzar Khan,-.Chovy'kidar, BHU, Anzary. 
District Nowshera. •

•64. Bibi Quresha D/o Muhammad Rafiq,“Dai,' BHU Anzary 
District Nowshera.

M-65: Sameena-Begum W/p Shahid Khan, 'Dai, BHl^ Mera 
Misri Banda District Nowshera.11

fr •

|; 66.' Tahira Naaz, W/.o- Arshad Khan,. Dai, BHU, Pir Sabaq . 
District Nowshera.- . ■ -

§.ft- Aman Zeb-S/o ■ Janas Khan,. Ward Orderly, BHU
■ Mandooni-District'Nowshera^ . ■

■| 68. Imran Nadeem S/o,Hqzrat Ghulam,. M.T, BHU Anzary, 
• District Nowshera.' •' . '

W
i* , \'

f- PILEQ TODAY/. V-' •:lr
; •

2 8 FEB 2,017• .M-
% c—^r.
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m.■.•g69.-•-.Shaheen' O/o Chan Badshal^, ' LHV, BHU, Anzay, • 
;8 District Nowshera-

• ;W0-.- Sorya W/o Naisb Daraz, 'LHV, BHU, District Now<hera
k'■ • M
■§7]. Siiaista W/.o Syed Jehanzeb Ali Shah, BHU Misri Banda'^' 

. District Nowshera. ■4

- §72. ' Ambreen. W/o Zakir Khan, BHU, • Kaahi District• -S - Nowshera.
■t
f|^3.- Sajjad Ali S/o Abdur Raziq,'BHU Dag B'aisood, District 

Nowshera- . ^ .M..
t

'1^-74. -'.Muhammad Hdroon S/o Abdul. Qadoos, 'MT, BHU 
Khushgmaqam District Nowshera.

•5
".^75. ;.Zawer Said 'S/o Baha.dar Said, Watchman, BHU 

. ■Jdhangira ' ■ . ^

#76. ~Noor Rehman S/o Malik Aman, M.T BHU, Badrashie •

J:, 74 Muhammod Sabir S/o .Muhammad Aslam, M,T. BHU: 
District PesiTOwar. . • ' ;•h

7
.:|78. Majid Gul' S/o Rehman .Gu, M.T, BHU, District- 

Nowshera Im-.1'
M:79. Tahir Zeb S/O; Anwar Zeb, M.T> BHU, District Pestiowar •

'^'80. FurqanuHah S/o Gul Rauf Khan, M‘.T BHU, District 
•Peshawar. -i

'M7B . ■

•1 :
17 ■ •

.'1.781. Imran. Khan S/o Safeerullah, M.T, BHU,- District-- 
Peshawar' !' i:

7 j’82. Ibrahim S/o- Fazal Malik,. Behisiti. BHU, ’ Jogani, . 
■;|f, •' Peshawar

I 83. Tahir Khan S/o' Faqir Muhammad,-iMT.' BHU, Sorizai 
Bala District Peshawqr I . , ' " •i;- •f TUED

j Depi!h.-tRe.<>)srV 
[. ' .28 FEB 201;'

’ /-f;
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^ • •

i|,84. Miss Najma Khatoon Mushtaq, LHy, BHU, Bazid IChfel, ,
#■ ■ ‘ ■ ' ■ .’ ■ ■ ■ ■' ■ - ^ ^ ■ y
■-S5: Muhammad • Ibrahim, M.T, BHU, Ganderi, District 
; • Nowshe-a. • ' ' .

Janat Mir S/o'Mir Shah, Behishi/LHU, Sheikni, District 
■Nowshera.. ' . • • . ■ -

ir\ •
Nasir-Khan S/o Abdul Waheed 
No'.Q6 District Charsaddo '

MJ, BHU/Shdkh.

!•
D

Mst, Fprzana Shah .D/o Syed Sabir Shah, MJ. BHU., 
Mashokhel, District Peshawar

JfSS.
1
S-
tr.;|S9. Uzma Ara D/o Naimatultah, , BHU, Qadra, (FMT)
H-
|9o; Fozia Gul.W/o AsIf Khan, BHU Menzai (LHV). ,

l^i. -.Uzma Yaqoob , D/o Yaqoob ' Khan, LHV 
Jehangira

•4s ■

BHU,
m ■

■ ¥'92. Fardh'NazW/oAkhtarAli, LHV, BHU Pani.Pir

■ ,%93J Saila'D/p Faheema Dad, FMTj, BHU Dairi, Zakaria.
■M10
||94. BakhtSaid S/o Ghulam Mohi ud D{n,-MJ, BHU, Shah\ 
II ■ Mansoor ■ ■ ■ ; ^ ^ .

vf
Dr. 'Habeeb ur Rehmdn, S/o.Khqltab Ggl, MG, BHU 
Qadro ...

95.

■4h
'M- Muhammad ■'Katriran S/o Gut Zameen, Khan, MX-

BHU, Batakhara tehsil topi District Swabiw
&

Dr. Muhammad'Rashid'S/o Hqmdullah R/p M^haliah 
Khamal Khe! Village Maneri-Bala P.O.District Sw.abL ■ '

- ■ ■' ■

Dr. Asrar Iqbol ,S/o Badshah Gul R/o Hathian, P.O Khas
S KJ tehsil Takht Ehai District Mardan- - ■ ^ '
M ■ . ■ - • . ...

r;97.

-4

28 F^s::0)7
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•I



\

#- •4»

i - • ^—

/3VJi--
^;4 t

>!-
"m99.- Dr. Abdul • W.ali, S/q Abdul Hakeem R/o Mohallah .• 
M Mehmood Khel, Mohib Banda Tehsil District Mardan

■■%100. Dr. Syed Waqas Ait Shah S/o'Syed Wati Shah Bc^dshah , 
R/o BHU Pudina District Mardan

fe:
• -SlOl. All Gohar S/o Mirza Khqn R/o BHd Mian Kalay, District

MardanB •

■ 02. Shams ul Arafeen S/b Mutabar- Khan R/o BHU
Khazano Dheri^Districi Mardan ■ ’

■Ji03. Reshaz Gul S/o' Resham Gul R/o BHU. Ko't 'Ismailzai 
. District Mardan . ' . . ' '

Jl'04. Muhammad. Riaz S/o .Habib ur Rehman ■R/o BHU 

Babeni District Mardan •

^ ■

.. : m1
%fl05. Muhammad Shabir Ahmad, ML BHU, Kohi Barrnot

petitioners

. .-5
■ft- VERSUS

• ■ gl .• Government of Khyber Rakhtunkhwa, through 
Secretary Health, Civil Secretariat, Peihawar

1'

• The Director General Health Department, • Khyber 
Road, Peshawor' Tii ■I

%3. . District Health’Officer, District Mardan at Mqrdim
S' , ■■ ■

If 4'. District Health Officer, District Nowshera
■

' M-S. ' District Health Officer, District Malakdnd-
^k-

^^■6... , Distfict Health Officer, District Mardan Swabi

p7. District" Support Manager (PPHI), DS & M. ^Aq^dan ' 
It • • Khyber Pakhtu.nkhwa Respondents*

. f
fUED

Deonf.. festrar 

- 28 .pEB 2017-
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Writ Petition Under Article 199 Of The 

Constitution Of Islamic Republic Of Pakistan, 

1973
M -

^ •
f PRAYER-IN-WrIT-PETITION ■ ^

On acceplance of This WrH Petition, an 

appropriate Owrit may please be Issued 

declaring the petitioners were fit and 

eligible having the required qualification 

and experience gone through all the rigors 

of selection process and when found fit and 
I eligible by the dejaartmenta! selection 

c jiYimittee recommended for appointment 
and were appointed accordingly, ever 

since> their performance, treating the 

petitioners as project employees_and not 
regular employee of the Health Department 
is thus illegal, unlawful, without lawful

V

authority and of no legal effect, the 

respondents are bound to follow the law 

and to treat the petitioners handedly by 

giving them their due rights, the petitioners 

have got prior in the matter of . 
regularization, similarly the respondents are

I

bound to allow regularization from the date 

when his coHeagues/junidrs 

regularized or allowed regular 

appointment. '

'?4■M
\' ,
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1
•e
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Any other remedy proper not specially 

asked for many also be allowed.
#•
I

I
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f Respectfuliv Sheweth:-
a

TPiat the petitioners are ,th'e local residerice of 

different District of Khybe'r,;Pakhfunlchwa and a l^w 

abiding citizens of Paiosian.-.

n.
.•f

Ic
■

That the government of Khyber Pakhtunkhwci in'he 

year of 2007 launch a Comprehensive ■^\edi>a!', 

Programnhe at primary level in the name of “°eo,Dle 

Primary health Core initiative" at different BHU s, ■ • 

qdiministered by the Provincial Government for wh ch 

regular sanctioned posts were created for whch 

different advertisement's ' . Made aricJ ;he .
« i

application's were sought from eligible and qijalifed' . 

candidates.

'1

-'t-.«•

M

w
■f

. -j

That'through this. Programme basic health facili ies 

were extended to the.pubjic at primary level ond for 

this purpose the ■ provincial government made an 

agreement with the,.SRSP to run‘affairs Of different 

BHU’s. ' :

'-i'! '

. i'

i •s

That the petitioners holding the bq.sic and prescril: ed , 

qualification being-qualified and eligibleTor the post , ; 

applied by fulfilling ail the legal andpodel formalmes^. ' 

and gone through all the rigors of'selectibn pir.ocess, 

dully ■ recommended by the , D'eparlmental.

■ Selection - Committee and. were appointed in ■ 

different BHDs, of Khyber Pakhtunkhwa. [Copy of . 

Appointment-letters are attached as ahnexure “A -

a
» ■

ft-
S’

• -M-
i- . M were■b:

.•Sl'

' ■1
,1

■ r
fH-EDTOD/rt'
/ /•a,

Dentth/ r.J;
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omw,'5. That the petitioners since there appointmeits 

i correctly mention against their name'at the hesdding 

of the there respective,BHUs, were performing their', 

duties with Zeal .and devotion- to ' the entire ' ■ 

satisfaction of' their superiors till date without cny 

complain whatsoever. • . • ■ •

•9

a

fe. .That- it is pertinent to bring. into notice of this 

m ■ Honourable Court in most of Districts of the Province. '. 

the similarly placed employees were regularhpd by 

the order of' this Honourable-^ Court and the 

implemented ■ by Department by ■ issuing 

regularization notification and eyeing the benefits of 

. regular-civil servant. .''m-
-.f'
$7. That the Honourable Court allowed various of \wit 

petition very m.uch similar ‘ to the 'petrio'ntjr’s 

1; ■ performing in the same. District at various BHU.s in,- '

capg.city.of Medical Technicians class-iy and wh'ch 

Is implemented by the .respondent Department and' ■ 

enjoying the benefits of regular employees. (C:opv of 

Order 5. judgments are attached as annexure “B"),,-

■

'Si-
i- ■

t1

^3''.i;
•f-
'f8. . That the petitioners working ;in so-called.-oroject^ 

scheme, .declared- as regular/broughf-on regular 

budget'by . the Health .Department moreover .t'tieir' . 

appolntnhents have been'made through proper 

proced'ure fulfilling all the legal and codal formalities. '

w .
m .

■|

r
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'19. That an agreement was executed- in betwecfn P^Hf 

and petitioner and according to- class-ll . ihe 

■ err'p-'pyees were, to be governed by. sLch ' 

• rules/reguiations and orders as may be issued by • 

PPHI/ Provincial Government/Federar Government 

■ f|. ' from time to time and ■ the petitioners aftesr thieir 
selection in appointment was adjusted against' ihe 

vacant/ seci'ioned post’s. : .

I

.^;10. That in different cases of project employees this 

Honourable Court declared them regulapemf:>loye?es 

by giving them the advantage of regularization Act- 

' -2009 and the. judgment was upheld by Supreme' 

Court.

E-;

m

M-
■fll 1. That the petitioners were appointed against tTie post' 

of permanent nature ■ and .have rendered their 

services without ' any break ^ and ' wore 

•eligible/qualified for the said post and'there Ls no 

likelihood ot any abolition of post.;.^

msS

f
.I|l2. That ■^he orders and judgments, of the Honcorainle 

' Court pasted' In different' writ petitions mertioned

respondentsimplemented by 

department, but refused to'the, present petitioners 

being not part, of those very petitions.

theabove

■ I- 

• .§tT- That the oetitioners having no other', adeqycde 

■remedy came to this' Honourable' iCourt in 

constitutional.-petition, inter alia on the, fo'.lowing ■ 

grounds amongst others:

■A
»

f
. r

Today

2 8 FEB 21)17 .

I !
I •
Dor'llI f-

■itl



ii
\i ■

12

w
%
IG R O U N D S:

i^A. That the petitioners have not been, treated, in 

accordance vv'ith law and their right secore'd end- . 

guaranteed under.the law.have been violated.S'

i?
Thc.i' the 'petitioners were fit .or,d eligible for the , 

subject post and we.re duly recommendsd for ; 

appointment by'.the appropriate departmental 

selection committee and the competent authority ■

■ issued the,order of their appointment, therefor they 

have, every-right to be regularized.’ ‘ . ' ■ *.

IB. .
m
2

■s
i

" -i;
u ■
iC. ■ That the-inaction on. the part of the respondents are 

adversely' affecting their careers,- they, wojid 

become overage for fresh appointment, hence -the 

proprietary demands that the petitioners should be ' 

allowed to regularized.

■i
1
I

I'
Sj

M: ■
#• *. .

IID. That it is pertinent to point out her that similar placed .' 

employee appointed alongwith the-pet!t!one;s were 

regularized, while the petitioners-were discriminated . 

■ . and now been termiriating form service, this s sheer^ 

discrimination and violative of article -25 of the 

consiitution.

n

i]

■ p •. fa That the petitioners were fit and eligible for the Posts 

against ..which ;they serving,. ' they were duly 

recommended.for appointment by the appropriate^' 

Departmentai selection committee, - and. the-

28 FEB2017‘ ;
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y;.S.<If4 competent .authority issued '.theit orders 

appointment;

of.-1m

. . That the action of .the respondent is. against 1he' 
:f ■ ■ principle of legitimate expectancy as the petitioners

se.rvice ore being wasted without ony'reosc^n and 

rhyme, whereas it is an established principle-of low 

that adhoc temporary employment is limited, for 

specific period'and the petitioners have served for a 

considerable, longtime have now becorhe o\'erage 

and canriot ■ seek appointment, therefore the ; 

petitioners cennot’ be deprived of their’ valuable' 

rights. . . " ■ ' , ' ' , .

\-

f

m-

1

I’ ^
■M
£G.- That the petitioners have performed their duties.as 

regular employees and no difference could be ^ 

created amongst- the- empto.yees who are 

performing their duties' ■ regularly arid '-with ■ 

responsibilities and especially when-the along and 

considerable .time has ..been passed. Therefore the 

petitioners .’cannot :be left at the mercy of 'the 

respondents without protecting their valuable' rights 

■ a . reference is made to the judgment of August 

Supreme Court-of Pakistan in {2005-SGMR-100).

w
4

PM ■ 1
#

il
'. Is.j'T-

Tt. That the ‘ acts of the respondents is based .on 

■exploitation which is highly unjustified, illegal and 

. against the provision. of article 37 and -38 of the’ 

constitution of^Pakl'stan. The same, is not permissible in

r

t - FILED TQtOAYi 1

• 1-
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■' ■ -1>1- the eyes of -law as held in, Abdul Sattar and 

another...Versus;..Suit Northern,Gas Pipelines limited 

. and others [2001 SCMR 1935].

a.1/

7a

= ;.iJ; ■ That in' accordance with the constitution of Islamic 

I Republic. Pakistan, '1973. the state is bound to. ■ 

element all forms-of exploitation and to applyirierit, 

in all- forum of service and appointments,' the. 

respondent being a prestigious institution estcblished ■ 

for with a purpose,thus violating the due right; of the 

.petitioners js ihfact against the fundamental of this 

I ' , institution and illegal. ' .

■■i

M
m
3: •
M .

11

That the petitioners already.filled 'W;.P.'No.2120/201.6 

■■and W.P. No.2241/2016 before this Hon’ble. Court 

againsf ■ the same ; respondents for- extension in 

service., / .

*

m

• iV

I \-.
:|K. That the Writ petition of similarly place emp'loyees' 

allowed by the.-Hon'ble hlgh-Court Peshawar which 

was challenged by the, respondents department 

before the Hon'.ble' August Supreme Court of 

Pakistan in C.A No.1870/2016 titled , Govt. .of. KPK ■ 

Versus.Anwar Shed & others-, C.A No.1871/2016 titled..^

■ Govt., of .KPK Versus Anwar Shed & othe', C.A 

No.1872/2016 Government of KPK’V-ersus Asit Khan, ' 

which .was dismissed by the Hon'ble August Supreme

a
*

I■Mm-
. J7.

■/I

. m
V-

Court' of Pakistan and maintained -the judgment 

passed by
y?i e Hon’ble Peshawar : High ' Court, 

FELEbTQQAVi'1 i i/I,

.. '■' .M - Depuh^ Re^isfrer
2 8 FEB 2017
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i 15 r\f. ;■Sjf.r %•
a' Peshawar in favour of the present petitioners 'or their 

reguiarizo^'on.iSl:

■:v

;^L That • tne ' petitioner seeks the permission . of this 

Honourable Court to rely additional grounds at the 

time of hearing of this writ petition.

■M- ■

n
V

It is, therefore on acceptance of this Writ 

Petition, an appropriate writ may please be issued 

declaring the petitioners were fit and eligible 

having the required qualification and exp?;rience 

gone through all the rigors of selection process 

and v/hen found fit and eligible by the 

departmental selection committee_ recommended 

for appointment and were appointed accordingly, 

ever since, their performance, treating Ihe 

petitioners as project employees arid not regular 

employee of the Health Department is thus illegal,

unlawful, without lawful authority .and of no legal
• '

effect, the respondents are bound to follow the law 

and to "reat the petitioners handedly by giving 

them their due rights, ihe petitioners have got prior 

in the matter of regularization, similary the 

respondents are bound to allow regularization 

from the date when his colleagues/juniors werre 

regularized or allowed regular appointment. OR.

%

u
f

••I;• 4-44
#'M
r>.

m

t
i '• II
w
M. ■
% Any other remedy proper not specially asked 

for many also be allowed.e •. sr f FILED TODAY
i, : ■ t/ .
: Uepn^' Veoislrnr

28 FE9 2017 .

li
I
I'

\'



>»■

■ji
lt .

.)■

w- 16
1

1
INTERIM RELIEF

I
The respondent may please be-restraine'd from . 

. taking any adverse action to the service ccreer of 

the petitioners, till the decision of-IJ^e writi petition, '

•K

,

Petitioners
. I

. Through -
»s,

. \-IU‘ ✓-Zartaj Anwar
• Advocate High'CourtS:Dated 27.05.2016

C E R T I F I C A T E:
Certified on instructions of my client that petitioner 

J-hcs not previously nioved this Hon'bie Court under.
, ^

n
t;, Article 199 of the Constitution of'isidmic Repuolic of
if.' '' ' ' ■

^^Pakistan, 1973 regarding the instant .matter, thus., the 
^tilted Writ petition may kindly be fixed before' the Worthy 

D.B of this Hon'bie Court.^ -t
s

••aiM VO CATE
INOTE:

, iftt •• i
identical qase is fixed, for OT.03.2017,. S(^ 

4Writ petition may also be clubbed with.
DVOCATE

ifllST OF BOOKS:
-r \ .

1. Constitution of Islamic Republic of Pakistan,.!973.. 
2: . Any other law books according to need

.a

I. •
3I-
h'.

■ fB PILED Tpn4y 

Deprih/

28 FEb'2017 ■'
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Judicial Department. 

WritPetitio„945.P.^f.20l7. '

t(- ■ ■‘^S’yn - -i•«^ •
:•; ... m ■ /i-

iv; u.t •VO•f•j
. •••■:' ::-

■ . -’A . tI • ♦,

Dr. Muh.->minad ShaHq & others....:.. ' If ■.i.-'-1 .
......Petitioners..•'1; ■w.•; -

a
. Vs ■ .• .

Gover„n.e„tofItfK through Secretory Hea..h&;s\
(1. ■ 2^ oth«jrs...Regpondents.- i•;i T-^i] • . •te Date of licr.ring......... . ..... ; ■■S'^Ma^ch,-20l7

•. ■ . Pe.i,ioncr(s) by.Mr: ZartaJ Arrwar Khan; advo-pate.-'

- R:esppndent(s).by Mr. Mdin ud Din Hamat' P-
:■! ■ .

i" yun, AAG.
.. *

iij WAOAR AHMa Tj, SF.TB ^
-Vide c<ur detailed .1

.. judgment ofii even date, placed on

bearing N6.2050.p.on0l6;ihis writ

;i .connected writ petition ■

petition is allowed.• €f”ti '•V
■' t ■

-M. ■ .Announced.
^March 2017m ; *fl TariqJan.ttif.; tt ■ ■i

li . • JUPr-^F•fi'

i'
.'i

. i
• V*'m

i!
JUDOF. •;

■ ■ '■( CERTiFlfcO TO

Poshawar HiQiT^otirl. Peshnw.ir 
Aoihofizcci Um/er AfUcIo 8.7 ol - 
Ihtj Qaiioon-«.-^iiah;iJol Aci.19»rJ •
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Judicial Dapartment.-I?• f •. i •.'
- '■k ’^r'tJ*etitio„2050-Pof20l6

* .) .*

& other...
•iSif

^Petitioners,■ss ,*•«•••m.i
I Vs

Government oflcPK throIi' SecretarvHealth Mothers.;m.
S‘. Respondents.•I-

’* " ■' ii- 
•1

i!3
Bote of hearing. ■ ,

W*I

^nHaniayun, AAG.I S. •li « \:

^^-4R,AHMAn• j#. '
'5^ S.^E22LJi - .' Through'1

this^ ;
.sjng'c judgmenti' I ' 1, , “''^-"‘^.‘odeeicfctheinstanr

»'oll as connected Writ pet,-tio:
I ■

petition as^ ii m: $ 'M
tons bearing No. 2225-P, 22{;0-P, 

of 2017, as eommon question
2416-P, 4810.Pih of20I6&945.P

lii E-
ofJaw and factsii

are involved.'i.
3%;'
.■qj.ft.i 2. Tacts relevant for 

in pursuance to th 

. ^fter codal

the disposal of diis

e advertisement, petitioners

m - ■?,• wit petition ,ireI m
■ -i

■ f. ■ ■

4
applied a id •

formalities 

Committee.-duly constituted &
#1 Weamd before -foe SC,ec,i<,„!

• 1
1- r thefg purpose' and:i' accordingly, • ..,

on contract basis and

t' vt they Were appointed as Medical OfficertA?
'■ e t-4

■V't.

A'm'r f

u.-. .
. WP2050-P-2016
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. . p.-,
aga.nst.,their ,2.5.2016/233:20^. ■

«■» I 2

I
^^OUgh^^ .1 m

■ Ifi pphidsu/mon/chd 10267-1 

‘°^'““"ofPPmope„«o.ofSRSP

■'fi'nds,: the. service /

^^y,20\6.

’
6. they were informh i .I- Ihai due •

1 and non-avaiiabil/ty of
! / fcontract wili st^d terminated w.e.f 30''’

f •, fMi . v!feIil M225:?/2^, .•s';

ra i

Te^cian

“ P=.riod.elave„ n,opl>s. initiaiy ^

conu.clwilhefe,^„30‘^„e,20.6;: ■• ■ •

■M
■i ■

. I
ft ■■■M

.

r on 23'" .
V

j his,sendee / ■-f
Si • > *

P^«“d”e.. of this writ pe,ifo„ ,

■• on confaot basis by duly 

.were posted against thei

2«-=.2016tlnOugb.tbe.i„pu^ed,„otioad.eirse,^iees

m
Ik i .

■I.'
a ■ . '.:fi

were appointec.'as'
' Medical Office 

Committee and
constituted SeJect'on ' 

f- respective units aid -

-;

.on
Wit ■ ii we^re ;•
n ■ - •omtinated with effect froi June 30“-, 2016; ' -.>-i•; f. ay

of ?n.-?s-r i;. .
^ si
■fl r-MM ■v-^-N
,f

.1, i Vf' ■

■m
-j .f...■ji*'

>■ -•W,=’2050>P-2016
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? i
J Jie petitioners of instant

djffei-ent posts in the
Writ petition 

of Class-IV by duly 

posted agains, their lespecive

On 13.5.2016,,he topugned.notioea

Were, appointed on.1 ?•
\ V ■i .f..

?; ■
■t ‘ constituted

s.electioni committee and•11]
■ #' ■ '

posts.
were issueci to th

with effect frpm.30.,i.20-I

t em
-f ■ service, were temimatedVi"-I ■ 6. '
m ■ HiJlPetition

■■

1
petitioner of thi 

Behishti/ .Sween,

s Writ petition 

per against the vacant

■ i :
was appointed as 

POst in BHU Parashai
■m '•u-

District ICohat fo. r-a period of eleven

^PpoinEmentdated29.9.2009,bnt ■ '
months, vide Older of

[i ■ if'I were tcmiinated fiom serviceli
.tlH-ough the impugned noticedated 29.9.20

16.• -1• !i .1 :# . Writ P 945-P/->niT 

The petitioners of this

#■

Writ petition seelcs
reguJarization .M ■ •

of their services with the
jl prayer that tlicy have been

Partmental selection, committee

I I.* appoijited'
by duly constituted defill 11 t!E •VV againsti! the sanctioned vacant post, and tteyh

^ considered reguIar^ employee

i
trie every right to beave. M-

of the heal* departmi!i: ent as ihe
. ■ ! f project has beenii converfed to regular sidey and their colleagues /

jiiniors were regularized.
li , I'I-
V

li-fB-

n
$:

I
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t-esponcents which

3.
, Comments

, they.ftmished, denied the 

Sarhad Rural S 

rader the Companies

■ij '^ere called from

e assertion bfpetitbm
■ anil states that•V

“PPPrt Program (SRSP) is a c
onipan> registeredfi .. Ordinance, I9g4_ ^• i ■■
memorandum of'J

i .-"landing (MoU) 

^yber.Pakhtunkhwa 

of MoU provides that 

lessons

signed between the Gove.w rnment ofI . •fi. •r and SRSP on 3.1.2013 and cIause/para-6k- •i.

I :i
wheraae both tha parties

ha^e learnt
and gained valuable

experience of

«: each other during tt,e pas. few

wor.cing
partnership with

7

years while the
. second party was engaged in1 management cocontract \^ith the ’.1 4 '

Plrst patty regarding

of the

#;■

™g =e™ce delive.y through seieeted di

province under the
€ istrict.9I

i’ ■ &
? package named Peoples Piimaiy

* Plealthcare Initiative (PPHI). x.f para of the preamble reflects
f ■ . O" page-1 ofiheMoU dated 3,

: *= Pities agree” to enter into th

# ‘ arrangements will be t

1 • ' • 1-2013 that "Therefore,1 .1 if now both

MoU, under which improved

■\

•i
•S

■j

, - made in the

spirit, of, and to achieve the purp

overalJ environment and •

of approved Health Se;i6r

vemmentofKhyherPahhn,„hhwa,tohand '

'Je ose -1'If Strategy of the Gov
f 1 !V

over The nif.^agcment of Health Facilities

■ 'nfbe selected districts of the

by liie First

under the agreemsnt

province of KhyberPakhtunkhwa

Second Paity
iS. party (Health Department) to theil •

(SRPS). Whereas clauseH A reflects on page that .mutually • /'Si

t;

\i n-
•’I ^ •j s 'i• WP2050-P-2016

i*
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agreed, overall s 

districts to be listed la

r ; strategic objectives of this arrangement in theI,‘1 £
j

M ter on m the agreement. That
«ai according to'? i i- agreement

•qualifieddocturs/paramedi- 

hy the first party as far as

3 •
-^-eating the standards/Criteria set5

'2.
qualification, lining and skills are■0

i ■ concerned, second party .will have^ sole di
scretipn over tfie

* ' employing, posting,

managerial prerogative 

mcruited by the second

the first

f removing, remuneration and̂ customary.
over staff that iI s recruited by i,.. Staff

tj
CiiV'. P^’^ SRSPsh^ll haverMI - no claim rgainst

npon conclusion cf this

the authority to hhe the

. ^
■ I : ■I’ party i.e Health Department

■■■
V •

agreement. That the second party has
.•i

I'■
. V !

services of Medical Staff th
rough advertisement Or any other

•• sources, and' on their self

management, of BHUs, the' 

V/as directed

request to receive back theI- • .-vr '
■4'

district administration
concerned .3

accordingly. Itis fijrth• i-
"submitted (hot arbitration.• m eJause having been provided in the c

.1 . contract /i / agreement deed •1H .for resolution of 

deed, therefore, this
i I or any dispute or difference

constimtionalpetifion is not maintainable.

ne Government of Khyber Palchtnnkh

arising out of tien
■y.l

ti ■j
.• •

wa has no-concem whhy the mattem. tetnta-artd condition of service of the peti.ione.n as . 

.. they have been i

• M

appointed by a Company and serving With,.

and servant. If the petitioners ^
':-r 'A' under the principal of master
' *3

'i;:•) - l‘t
•..1
ii t

4
S' ■I • WP2050-P-201611 •ifi

■ J(
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p u Se (6have any claim provided:i-•i “"<terany,aw.rheymayauiagai■W-M nstm-' • the company under the 1f- •; f . provision of relevajn 1
law£ at proper

That this Court hasal 

petition bearing No, 3359-P 

in the manner as.. Since.

‘•ready dilated upon the issue in writ• ■ &•• W-.
•t •. of 2014 against the

ne petitionei^ that¥
■V,

*e petitioners are contr1^ ■ •
. ntract e..npJoyees 

with the Govern
■ ii. of a private company haying no nexust i 1I f ment

department for the■ M •
purpose of appcintmcnt. thus 

crcumstances-, hence . dismissed i 

Of the writ petition,

no wr.t.can.be \ '
■ issued in ' thet-:! in limine"1I

.. for dismissal.

. 4. ,We have heard

perused the.available record.

1

learned counsel for thej- 0- panics and
• :

I
5.■■■'4

Mhoners in all the 

appointed on different posts-i.e. 

Technicians, Bahesties. 

all related to Health Services 

Trovincid)

■ M connected’ writ petitions-/ •■5 n ■ ‘ ■ were!I ■#:

1-t
Medical JDfficem, MedicalI

& Sweepers & Class IV
employees, but 

within different BHU’s of the. 

‘■c Health Department,

. I
# '
■U

•• ’a Dovemment' i 

Pa!chtu(]fchwa. In all the

offer of appointment was floated

i . ICIffberV i

categories the posts .were advertisedi
1

andn
as>

■

>• “

I
Prior

(BHUs) m Swabi District to People's 
nma^ Healthcare Initiative (PPWn , 

Surhad Raral Support Program (SrS>).
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An agreement to 
signed behveen 
Swab!

- t.•>
fids effect

District ■
and ppHi /op„v,' ^

'•ecommcBdadon of ^ 
Cloramiffee

lias been 
GovernmentmI Jv;'5 you a Selection .

appointment on contrLf J**^**^^ 
io District ^2'^"

terms and coiididons. *

h\' '
I

cal
3
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According to the said offer of appoi'i

‘ntrnent, tho dura donr ■ cC contract initialjy forwas
a period of „ 

” “>e BHU’s fhr,

;4
posting was iM:1 throughout the J'fpvince.
Subsequently,. lefej.n--'

I; • .
of appointment was issued Pn t-lie •

Admittedly, the

^ provided by the Health

oe. depaitmeiit. On

■ ^^“““endations of :saleo(io

salaries
‘i u Committee.I I-i f

paid from the feds 

f^epartment with' the

“'ofiMay20l6,th 

Kbyber Pakhtunlthw.

■i M
f concurrence of Finan1. i:i •n

e Deputy Secrety =>0'Adma,Goyem,nemof

Addressed letter 

of almost of a'
^0 the D.jputy• •

r I Commissioners 

PfJlditunldiwa with tl.e 

.Primaiy Healfr 

Support Program, (SRSP) which r

sb the Districts• 1 . . . ■ts- of fChyber 

f (PPHI) PeopIe:s,

t ■i ■
subject of clos;: I ure.o

1 >f -1 • --Native, operation, of Sufed• -ii ;
■1 i Rjral-,
i F. 'I b ' cads as under:-l^ • 'M. '

■t
To

t :■

The Beputy Commission

Ma„rstr:.a' ^ .
-• 4'. . ers;
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.•'¥^ : 2'.,.■i proposed lliaf: . '
Coramittee^„n2rr'h?a,airm“^ 'constitute

district Health
P'Mnce and the District M-I. Officer
ensure the smooth ‘o
District as per prescribed Ip i DDUfin the
Tl.e Com^niittee "mf '*f 
^•epresenfatives are dennf®?®
OMinine the buildings !“ ® P'-ysicaJiy
fixture, storesYiiicludln * *5|n*P™ent, furnifur*‘=hecJc the samfS duly
loota Of ,he mSv7S:

*"'«"8 over fhe abov^l^tfod'’"
^>0 ensured uuder- the si«n!f 
stamp of the respoosib'e «fr and
f>y the responsible ofilcei-s. ‘ wjiTiesscdi

PPm arre'“end of Jnf ^ 
deposited back in the-Go?’ ^'>^11 be
ffte respective Head . .? ! ""*®“* T‘«s„ry i„

, codal formalities and in f? *“ f«‘flllnient of ali
Finance Department advised by

9- Accounts of ppm n Iappointed staJoty audito?““‘'r 
«nmediatelyafterl“JmV 2i?,i ’’^SP
audit report, fi,ereof
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Government of Khyber Pakhtunkh

Director G

rr *“ention thatli simultaneously 

Health Department /
■^1

wa 7fl • ■

-fI’’ '& Khyber Palimnkhwa 

'™ dated 23.5.2016, for

adhoc basis, copy of the said advertisem 

writ petition. TOs advertisement

C;: m- . -s

filing up these posts

ent is at page-27 of thb ,

mt clears the position that the

i im •1
1

j: s/V:

nil tv:

fl. #

I
5 i'•I■ , m/ i

f11
H- WP2050-P-2016• •■■I

V ■ 1 J

;rg-~

\'



. ft•'nm'. r-1 s 3a4: S ;.I
I 1

posts are still in5 ‘.n existence and these posts 

and the salaries V,

■ 11 hereof the Health 

t>emg paid by the Health 

system of

;?r I^ep^ment
. ■ ■ t ; . ere

• t-'
% Department, but .under• 1 I.a camouflagei 3' People’sf f Primary Healthcare

-the c.^en.3 , ha. ■
■ I

< M
,5

'as not been '
clarified and deniedI ^hat these posts. Were not in all the

non pennanen. post, ^d ,hei,'.alariea.

■ft- ',* .
government institutioM onsiI p

1 .«<!« not provided from the bnaget / *
of the Provincial

Government. The general p, 

Surfiad Rural Su
W • ea of the

respondents is that the ,I S'. Ii! PPO« Program (SRSP), a Company. had

of understanding with the

Support Program 

-Healthcare Initiative

■•f
, niemorandum f. I \' •

■ I Government and theI • • i said Surhad Rural 

Peoples 'Pri

• • :•
I under the packagI I' : 0 r..amecl

' J.
(PPHI) provided the ;s

seivices of all thne employees.I I. 1.1' . .»1fi # 8. Court h?1 •• as already discussed the. c

Support' Program (SRSp)
onduct;of Siiihad1 ^

1 I Rural
nnd the People’sKf Prin:.ary

J'l i- Healtlicari:Initiative
(PPPR) with the Governy ■ meat of Kliybefi i

y■ f
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^ime to time
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district

I I ■i'
. M.

extended from .
noth-Z^ cW«,,^,

petitioners

'.■:

-partineni ^her- 
employed. Record f; 

alongwith the

aret suggestive that 
other petitionary
“l/feren, aistric, ofZpfZ ‘‘‘

f.sr?r'“~ “HP" ■“

employees

■k S ‘t

t I 1f-'i -00
'• -jf:4 Pf'P No.#

similar 
similarly^ .placedand

>'«■ regularized their 
date of their initial 

with all back benefits.

employees have 
from the

i'
services 

uppointmeni,1i J - If• m.% if
Peoples Primaty Health 

Pr.- f referred
Project), ts a continuous and 

department andpetitu
working against the post sinc^ a ■

^f‘«ofKhyberP,.„„uHkh.„,
die post have

Care, 
as Rpfff, ,

M initiative

M t ongoing 
oners are still

m
out of 24
uot only

regidarized but the 
employees there i» r

- —

me comments respondentsXI.
auiie rl-ff dteir functions isqmte different in nature then the 
which have been regularized, 
streneth
22.01. 2012 f
this Court in

been
■■■■':«

if M '
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ll
it
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1
if

r*

petitioners nn-
one

If^nce on the 
JLttd order Hnt^^
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In v^t aetitin.^ M.
—r

^.StherejlsGovt.
in exactly simili

nseem Ji^n3
5

2r circumstances, itI3
I 3- ■ was held that::f '’ 4:

■X‘

il Record is 
No.l was ^•‘Sg^tive that petitioner

2.'5:r;sz'~= -
:l . ^•if ■’ %

■ ■. i
if •• • If-■;

r4 rrtw
«« contract basis for a period of 

"months bufon 13 3 201S it.^ ■ '

obably on the instructions of Director 
general pp^am Services, as the copy ^tZ ‘ 
l^^J^P-gned order .nu sent to-ti saZe . 
office alongwith District Health Officer 
^^nawar. The contents of conclZZn Z- 
service letter clearly reflects that there is i

■^neniorandutn of .understanding ZfZvV ■
Reople-s Prunar^ iZdZa^

the
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fl initiative 

P'^parUneni, 
Pakhtunkhwa 
the regular 

. Health D 
of the.

Program and the Health
Government of

staff to said MOU
"'PP^tnted by the•:k '. •.I ?'2■i services

be diepe„sZCm“Luf"“‘“''" 
served the d^r,„ , ' Petitioners lave

^»u ,b„e ZZZZZZ, '
respect, against tr.^ . 'his

"'Emitted factthat ti,^ ’ * ts an
d'e s.Uaees. of ,,„ '

. be adju^oiagouZ t ’’‘"•‘'•"" -I ,
‘^tfOthingresardiJ f ■

^’^^gtirdmg their ejigibiiity^

of retired/ZeJed\
,vere appoint^ . ^tnployees

^^■d-2ou.. ZZZTZZ"
that it is the Health nt /

appoint employees against n 
PHU’s, u^hich u. posts at
•broueb People f'» 
^f^itintive.. There is ,toil that tZ

. petitioners ivere aZ^t
‘^horned, or Zre ZZf ’' '

n>ere of temporary nature.

I 'm} I•». i
%

$?I }
I
I ^■ I i
I'Ii i',.

M

4:W.4

m'
• J' .

are

•
; •;:'

; i?p!

■ .V <.V. a tt;

>i'
f ■'
1' beent i
1'i. •‘^dceZZ7ZZ‘Z!°'‘df^‘'y‘-.

•of appointment of ./ f ' ' reason '

‘^bpoizriSoZ 

cZZZlToZfZ ~7-<2m <s Sa ZoZ 

Were not

■I
■ih

i'I ■ \'■m•; jy the1 ••
i? I" •hi the ■

inipugned order 
number o/Zri7r!r-^“^> Phis Court dn
^^rvices oLi loi 1Z- the-

. (SRSP) and PebpZs PrbZZ is
- initiative Prograa^, Z ^

f S'-nm. ire have before us. the
. signed benvcen tiie 

of KIxyber Pakhtunkhwa
Support ZZoTrZTJZji Z'tZ

understanding between 
and Private Limited C,
Were

Zi'
M
1 •

■I? '
•. %4

II t . ngreeninit
•i'^' • Government

iienlth■ '4-M
:i\ .■

■ M'lit internal
the Government

nr,r, ■ . . ■ ^^'^P^ny. Petitioners
appointed against their

‘bey ore ,.om„g continuously: 
recon,„e„aa,tone of . Zpnrl,„en,o,

*•; I:» • %
post which 

on the" #i f • •%
1. ^

fr-
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■"^J^bs, as prayed for.

"4M-’ post apainsf 
exists; 

con (inue

: •:{ f1

I vietua
deceased

'iJ- ffit'iouiJcrJI • • V?. iJ or
g appointedagainst the

•Ton / retired- son

;. ^ •-P..

r.

9.r •
The subsequent advertise 

Healtli Department

Trovinciai Government with 

• the

•i ^ ■iv
for filling up the posts by, 

•confirms that all these

•
,§i • 1I -: posts were of the

Permaiiem status. Even othcTOfae
••a-.B
Mvj

government/department h

the.employment, in 

the principle of last

the political 

Healthcare Initiative 

otherwise,

§ “ “''.prerogative to te.mi„a,er S
in case of closure of BHU’s I

come first go. Since.’it was a

figures , under

. is: • s but only,applying ,1 j! Ia1 r gamehatcheo.
I K Which Peoplefs; Primary■ M' •

was provided

afi the BHU’s and the posts th 

by. the Health Department

Government and not private instituti

a source , of income;h-H 1
erein are supposiid to '

be filled in«••I■I as the BHU’s are of the :i:/ •
.. ii ons. -ci %->V

In case titled Naseemli^efc
i >-0-

ithasbeenheldasunder:- ’
SI;

■

If1
^ •• •

■j y^ ■ ■;sW '■nil were appointed ,
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• /■■ .• Jridii it >
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their of ,
'Ae similariy
regularized who was • ''ere
regular civil, ^rervanf

peU,io„ No 4?sZZ'’‘ffJ‘‘-

rospolSiZff-^^^

•'“ P«i>‘oper. tkereiZZgZliZtZhf'"'''-"
from the date of their ZSiT *
-^^th all hack bLJZ. ZZd^POt^evt 

M'or/cing in so iTnl ^ ^Petitioners 
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budget by the n record .

i,:;/£~=?^;r;,' :“::tr^r"V£?"ur

II ■ • ij
■ ■■ -*VI

I I•' 4 M
1 i ”4'-

i |.
i:I f .3 \l

■;

j i ■i..3 1. m1

-\,
••=;.

f. ii

i 3;^
:? v;•■;

I• ^ 2..j.™«:;..;“.~

~'‘!S,Tz;szr.i:t£fi--
orders

ii'
• '>■ ',!

pension etc, that the Judgm'eniV') n

ttnplementfd

department but refused to 
petitioners being Jot paj oJrj

Court thtTJJh approached this -
:- petition. ^ ^ ”‘^^ttnt constitutional

■ m.
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have
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quite dmrent In tSiturT/ ^

, ^‘"<^‘'f>^vci,eenreBularhJT one
SirenPth hence on the

this Court !h tyjj Ji,/ ,"/! 7'''*'" /LlUCIi of 
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Qnzd ffiuint 
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mth th^r --------
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differe.it 
-J&t’ f/.g

^ iu..^ ^f ri-
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n H'r/V• il. 1'•^1'!i a

directed

. appointments . ,«V/i a/ h JlT u ‘‘^h 
- the COC No. 480-P/2o]7Tas
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as such. .
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■3i 10. In writ petition Np.3359

some of the present petition.;fs

were also party, which was dismissed, as
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•IIt' ^y that time thei h
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• ^ under tlie •

Regularization Acts
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-ing between the. Com

no record of the

>! pany .
nnd -the Governi ■ I; ■ ment with

■ I ® same: and non-•1 ^ i h M ■ ' ^PP**cnbi]ity of Regular,-

the fresh ca

s zation Acts. Xbis time they have

Surhad ^

gott .I-
orders of•iS. ^ '•i so calledf

^ / People’s 'Priipaiy.
^foaJtlicare Initiati

iiive project has beenI * i;'

asked for clo:mre has-• #'I been called in question andil : f ^ such, the petitioners ha 

Moreover these petitioned
a\^e fresh

f ■ in ail tile co.mectedII writ petitionsI I are seeking their regularization 

employees '.on the

:l °n the basis of
similarly pieced 

discrimination. '

;¥-iS'
le, touch stone of

L-S

n. Por the reasons corded hereinabove this an<l. the!■!
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connected writ petitions ar
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District Health Officer 
Nowshehra.

/
DEPARTMENTAL APPEAL FOR ADDING UP TEMPORARY SERVICE TOWARDSSubject:
REGULARIZATION FOR QUAUFING SERVICE FOR PENSION,

Respected Sir,'

it is stated that PPHI Nowshehra appointed me as Medical Officer in BHU Wazir 
Garhi Vide No.649-21 dated: 09/07/2008.

After wind up PPHI the honorable High Court Peshawar reinstate the Services of 
all doctors worked under PPHI in light of Honorable high court decision the: Secretary to Govt 
Khyber Pakhtoonkhwa Peshawar Office Order No. SOH( E-i.l) 3-18/2016PPHI Doctors dated: 
01/0*8/2017 and the District Health Officer Nowshehra adjust me as a meejeal Officer BPS-17 

. VIDE No. 9667-67 Dated: 07/08/2017.

The health department partially adjusted me against the vacant post of 
Medical Officer BPS-17 But submitted appeal to Honorable Supreme Court of Pakistan and 
now the trail is running and waiting for decision. "

‘ Now my age is 59 years and 11 months my retirement date is 12/07/2^
So please kindly, accept my appeal and give me approval for drawing LPR Eni:ashment payment 
and commutation payment and other relevanHunds.

I will be give you undertaking on judicial stamp paper that if the decision of 
honorable Supreme Court of Pakistan comes against us 1 wilt be liabli! tb return whole 
payment i.e. commutation, LPR Encashment Payment etc.

I will be thankful to you for you're this kindness.

Thanks

Note: All Orders photocopy are attached.'
You're obediently

Shah
'MedicaTofficer BPS-17 

BHU Wazir Garhi 
District Nowshehra \' •
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OFFICE OF THE DT<;T7?TrT 

Phone & Fax: 0923-58075$

E-Mail: iiQWshera.edoh@PiTrai1 .->nm

o '
health officer NOWSHPR a
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FOR OUALrFVTTsrr:

Sir,

Enclosed., please .find herewith an application along with necessai^- • 
documents, submitted by Dr.-Jamal Shah Medical' Officer BPS-17 working under tbe • 

control of undersigned at BKU Wazir Garhi Nowshera. which 

further necessary action please.
is self-, explanatory Tor' ■
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• P L D 2016.Supreme Court 534 .

Present:. Anwar Zaheer Jamali, C.J.; Mian Saqib Nisar, Amir Hani Muslim^ IqBal Hameedur Rah man. 
and Khilji Arif Hussain, JJ

%
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i .

' I

Civil Appeal NO.1072/2Q05 •

CILV . :VtAN,. PAKISTAN l^AILWAY, GQVl .'OHVIENT OF P.UOSTAN, ISLAMABAD and oflit 
Apt i.;ilants

rs— •i

Versus

SHAH JEHAN SHAH—Respondent •

(On appeal against the judgment dated 29-12-2003 passed by the Federal-Service Tribunal,-Ijlamabad in Appeal 
No. 6^)/CS/2003) .

Civil Annenl No.686/2012

Mst. ROL..NA SEIAHEEN—Appellant

Versus

DIRECTOR EDUCATION ^&SC) KHYBER PAKHTUNKHWA and others—Respondent

(On appeal against the judgment dated 9-4-2012 passed by the KPK Service Tribunal,■ Peshawar; in A] peal 
No. 1539/2069).

Civ 1 Appeals Nos. 1

(a) Interpretation of statues — - . .'

—When a word had not been defined in the statute, its ordinary dictionary meaning was to bs looked at.

(b) Words and phrases— •

-—‘'Count"—Definition.

•f.
i

I

:

t\

of2005and68/ *'.^012, decided on ’ tth April, 2016.

Chamber 21 st Dictionary and Oxford Advanced Leiimer's Dictionary of Current English 7th Edo. ref.

(c) C iji Service Regulaiiuns (CSR)—

•—Alt. 371rA—Pensionary benefits-rGovemment servants'rendering temporary service in , a temp irary- 
establishment for more than five years—Entitlement to grant.of pensionary benefits within thie mcahii 
Art.37.1-A of the Civil Service Regulations {CSR)-;-Scopc-Article 371.-A.of the Civil Service Regula 
(CSR) would not ipso facto or simpliciter allow government servants rendering temperary service 
•temporary .establishment for more than five years to be entitled to grant of pcnsion, rather such ^riod v 
only be counted towards such government servants' pension if otherwise entitled to pension. Mir Ahmad ] [han 
V. Secretary to Government and others (1997 SCMR1477) declared to be per incuriam] • '

N

I
I

i
g Of
ions ■ 
in a 
ould

■1

I '<

. 4

Service rcndi id for more than.five ycars as contemplated by Artide 37I-A of the Civil Service Regula ions ' 
>.ily be added; incluacd, or taken’into account for the purposes of pensipnar}' benefits, and not(CSR) wou

make such govirnment servant qualify, for peifsion per se. Article 371-A of Civil Service Regulations (CSR) by ^ 
itself did not provide,for the entitlement for the-purposes of pension, rather, it was restricted to the counting of 
die period of a minimum of five years which had been rendered by the temporary employee that.once he was " , 
appointed on a permanent basis, such period (of five, years) shall be tdeen into accoimt for-the object of 
calculating his entitlement to pension with respect to. the requisite minimum period under the law.

I,
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.■ ■■■, Mir Ahmad Khan v..Secret^;t6 GoVemmerit others 1997 SCMR 1477 declared to be^er incuriam

. Article 37irA;carindt be used'as a-tooMd bypa^s the conditioiis.for qualifying service^of pensionary benefife, -
• ' and sucb govemirient servant had to fulfill the minimum number of years for grant of pem ion. This was due to i - 

the use of the.word "cour)t":as orposed-to.”qu.jJify"'or "eligible'.’. in'A^cie 371-A,of,the Civil..Service . ' 
Regulations (CSR)‘. ■ .

. It was absurd, ludicrous.and mcohceivable-that a goveinmerifseiVanti who was ill regular employment, would 
' : -. tjecome entitled:to pension after serving-fte minimuni; years of qualifymg. service.as^pnjscribetl by the

whereas'while interpretifig Articie 371-A of the'Civil.Service'Regulations (CSR),’ a'.govemment servant 
had seiyed as a temporary employee Muld be 'given preference .over a re^lar employee, ahd aftcr a minimum 

..-service of only five years ^yould automatically become.entitled-to perisioii.'Holding so would be against the " 
•object and spirit of the concept:of pension. "

PLD 2013 SC 829 ref. '

. (dj Civil Semce JRrL'M tirtons (CSR)-- -

Care Judgement ••
.f

i .
. 1

. I

i

1 •
>'

faw,.
who i

.
'.v •i.-

!
I . .

• -?
t ;

-.-Art.-371-A—Pensionary ,behefits™Gpvernm'ent servants rendering temporary, seryiije in a tempurary. 
■ . establishmcnt-~".temporafy^ establishment"—Meahihg—Temporap' establishment could be said to' - - ' ‘ ’

■ ■ prgM’isation Or institution which was notpermanenti'rather.effectiyefor.a'certain period only. '

- , ■Hafi2S.A.Relman;-'4ehi9rAdvocate'SUpremeCourtf6t'Appellants(ineA.'No;l072of26p5).' i ,.

meal an
:

I ■
I

" . .Ri.az Sherpao, Advocate Supreme'Coiirt '.ahd Mir Adam lOtari, Advocate-on-Record for Apnellant (in''
'" C.A.No.686 6/2012); :• ' . :

..bdurRehmanSid’diqui, AdvocateSuprerncCourtforRespondcnt(in'C.A.No.l072bf2005).' ^ ‘

; Ijaz Anwar, Advocate Supreme Court and M.S. Khattak,-Advoca'te-onrRecbrd.for Respondent No S 
- • C;a.No.686 of20,12).. • .

j-.
■ ■ I •

(in-.*.
.y‘

■ Waqar'Ahmedkhan,'Addl..A.G.'(onbehalfo'fkh'yberPaldituiiawa). . 

. Dates of'hcaring: Hth arid J5th March,'2pl6. '

'■.rUDGMENT

.r;■ 1

V

i.. : :
.-MIAN SAQiB -NISi^, J:- These appeals, by leave of the'Court, involve, a sirnili.r question of!law^- 

hence are being disposed, of together. The-key question involved herein'is’whether'persdns'ivho have rent ered 
more than five years', service ina temporary establishmen/are entitled to the grant of pensionary b« nefits'within. • 
the'meaning of ^cle.371--A of the Civil-.Service Regulations (CSR), and a re'-visitation of tt'.e jut} pnent.of this •' 
Court reported as Mir Ahmad Khan ,v. Secretary to Government and others (1997 SCMR 14T.').' ' '

Civil ApnealNo.lQ72/20b5i

•••

*;. : • .
i-

i- •

«•
2. This appeal, entails the facts, in ,that the rcspoild_ent;Was appointed'as'an'Assistant Ececutive Engineer - '

' - - (BPS-’.7) in Pakistan I ( coraptive Factory Risa!pur,:-P3dstan.R:uiways.on 11.7.1989-on-'an .-sd hoc basis'
. wl-icivaflcr his'cmploymcnt was converted into a contract emplo>iTient fqrlwo years with efPjct frem' 1.7.i 000. - 

Sucsiqueritly, due to the respondent's failure to-qualify for regularization before the-Fede’-alRibl'ic Se vice - ’
' Commission,.his services were-terminated oh;4;9;20q2.Hefiled-a .departmental appeal'on ■8'J0.:»002 fo-the '.

grant of pensionary benefits . which (dep.atoental';appeai) was’)dismissed vide.-order dated. 9-l.<003.‘ '
Siibsequentl>^:the.rcspondent;approached the.leamed Federal.Service Tribtirial 'tribunal) ch'allen jhig nct the '

. ; termination of his services or the ednVersioa of services from a'd hoc-to contractual,-rather.'6nly'nbn-payrae at.of ■
. pensionary bcnefits...Thele^ed Tribunal w^e-r.elyini upon the'easeof Mir Ahmad Khan(siipra)ic«ptc&'the.- - 

respondent's serviceappeal on-29.12.2003 through. thc';impu^c<i judgment holding as follows;-.' •' ■

!'

\

• ’ a
2?:
-.1

’•1"

! ■:

I:
I .

' of8 J.:!l-May-(22, 9;43 a4. ^ '1. « .
.i••
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"7 In View of the clear provision available in Civil Service Regulations - •
iis‘CSR 37l-A''i) and in the light of the judgment of .Hondurable Supreme Court, reprpduMd biiow, . ■

■there is ho sn.b'iguity'that the Appellants who have put in more than 10 years of uninterrupted, sevice , ^
were cntil.ed to pension as per rules'• . . •

' • 9. In View ofthe-rdlingS ofHonourabte.Supi^e.Coutt/weac^ptthe appeals,net ..
■• orders and direcf.the respondents to'give pension to'.the APPellante “ :

■ 371-A (iV.-They are also-entitled to receive their other legal dues like .General I royident (GP) Funt ;etc. ; 
However, Respondehts would be at libertytodeduct.any valid/legal dues outetanding against them trom 
amount payable.to them." ■

. Aggrieved of the above order,, the appellants approached this CouH'-and leave was granted on 15.9.2005 ih.the \ . 

follov, '-i;> terms:- . • . , ■ ■1
Since intcrpretatioa''of4 number of provisions of Civil Service^ Regulations..^; to entitlement to ..

■ • pension of the govemment servants, which .will have impact on a large number ol cases, is. involved .
-. -leave is granted to consider-whether temporary service rendered by the three lespoLdcnts qualific 1 for- ■ . -

■ pension-;?::'

Subsequbntly; this. Court bn 21.2.2017 was of.the view tbat a larger bench should ,hear the matter fo -the 
following rcason(s):- . • '

....Th.' learned counsel for .he appellant states that admittedly respondent is not a Civil Servant ai 
. canru.. ilaim pensionary bei efitSthus the judgment in the’^e of Mir . Ahmed Khar; (ibid) needs

■ ■ • ' revisited in that if such wide interpretaiidn,is given to Re^lations 371-A all. cori^ctual and terapbi^ :
■ • employees worldng in the Govcmm'eht bepartm.ent wouM become e‘ntitled-,tci;pem.ionary benefi s on. - 
- termination of their employment, without being regularly employed. Since Mir Ahmed Khan's case was, ^
■. decidedby three members'Bench, the'matter beplaced for consideration of the .Hon'ble.Chief Ji^cje for;, j-

placing the case before a larger Bench." • ,

.asp?c^ed
Case Judgement-

. ■

• I ».1

■ I

: !
'!■ I

\ •»

I

I

I

.1
!

d-he 
■ o be '

II • %
1

-
3; The basic 'argument of the.Icarhcd counsel for the appellants was that Article 371-A an: enablint-as

■■ opposed to.chargmgprbvision, aridthatthe use of the.word "count" in Ajtic.le 371-A ofthe CSR, as opposed to.
■ "eligible" or,-"qualify", does riot mean that government servarits who have rendered more than.-fiye years' 

c. .iiinuous temporary :;ervice in a.temporary establishment-are entitled-to the grant of pe'nsion,-rather-that such • 
pciiod of service would only be counted/added for the purposes of calculating pensioii, which.the goveminent ...

:■ servant has.to nevertheless qualify for by fulfUling the three conditions of qualification for f cnsion as provided- ,
in Article 361 of the CSR: In'support of his:arguraents, he made reference to various Ajtic.eS of the-CSR-arid • ;

■ Fundamental Rules (FR). Learned counsel.attempt6d to..buttresshis.submissions by drawing.an. analogy with .
. ■ thejudgmentrepprtcdas.FedcrationofPald^'aiiJ!bthers.v.Rair-Khan(1993 SCMR60;l),.,iii‘whichil,was. :

. ■ hcld.that the-period of ad hoc. Service foUpwedhyregular-bervice in'thesame scale ihallbe counted tovjards , 
length of service prescribed for promotion or move-ovef in Ac next higher scale, Aus in Ac same manne , Ac .: 
period of temporary service .of more than’five years would be. co.imted,towards pension if it w^ followt d by,'., • 

• regular'service. • . - • ■ • . ' .

I

I

I

'4. On t e -other’hand ’learned counsel for''the respondent argued, that-the won!, "count" can-be 
■. into- ^liapgeably wiA '-'qualify" or "eligible", and in f.ict "count" is'more, often Aan not Ae pnjcise word usejl for 1 

. ^ the pujposes-of pensionary benefits. Further, the appellants' mterpretation of Article 37.1-A'of Ae CSR Ai t Ae • ' 
-period of temporary service of more than, five ycar.s would- be counted -towards pension if if wm followe i by i 
■regular semce would only be true if Ae said afticlc.bpecifically provided, "temporarj; folic wed by-perriii’nent 
service", but Ais-is not the case.. Further, Ae words '/except as otherwise.provided" it. Article 368 of Ae CSR' 
gives sanction to the gr^t of .pbnsionafy benefits to temporary employees. In support of his arguments, ler|[ ned ;

:. counsel placed reliarice'upori'two.ofEice mecnoraridumsl^sued by the Ministry of tinaiice at Serial Nos.5 and 6 '.'
■ ofChapterVofSectionVIofAeGompendium.ofPcnsioilRuleskdOrders; ■

solving.the proposition at himdi-v/e find it expedient to reproduce tlie-relovaht articles of.the '

used-;

. /
5. Heard. Befort; rc 

.' CSR which read as uhderiT •

• " ' 21-May-22, 9:48 Aji3 of8of 8 • \

I



/r*'
>

/■;■.■■■:

o -/ ••
y ■• >-V-- ' Itf4

- C.isc Judgement

!■ • '■361. Except.as,otherwise provided in 
•. pension unless it confo

■. First.-The sen^ice must be under ■

. * ^Ploynacn, „,u^ be substantive a,d pcrn,ae

I

not qua)?'; r,yj.'r

*•. *. *
/? '^•V'^c'service'must be pard-by .'

fi.

.in,ese.hree«„di«bnsa,eftllye.;..i„edintKcfbn„w,.,Amcte^ '

■ in these Regulations■ n P"™a„ent.cstabliahrn:

•1.

( .
.services does not tjualify unleis the officer hJds a ■ !' '

. . ■ durmg. Which the eitabfishme?t is not e^loye.' including.the pLd. ' ■
• period during which the estabUshment is not ' “"“ssion of counting as servic: the '

‘“^S‘Xssz;irS;zxT:£^^ ^ ■

i.

■!

.who. i-
I

permanent ineumben^S whTch^d^cTnof d^""^”' oPRciating; in ah office which is'.va-ant, or the"' 

• '.ayi'-A'.;

! ■

conhnuous temporary "mvicTstafficSrcLc^^^^^ thim'.s' .ears' •

en periods of teipporaiy sefvice, if any, fendered previohsS““ excli ding .;

hese
4

L

V'

■;'

We bcfjin With the basics llie C«;r • *Pgpi-iSSii;l;#S;S~25

■■ . Poundcrlhe.G.iveimraenrm;her''r“'‘’°"''°"'“P''^‘'"P“Artiile36rbfSsR''r^r°™“'^‘^“^ '

. cn service (tcmporaiy- or officiafiig) biic, .nics h

- i=:s=s:i5Sr “
i
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permanent.
I

. - 6. ArtlcIe-371“A(i) allows for governments servants Who have rendered, temporary service for; rnore than five 
■ years at a temporary establishmentto ebunt such'seryicefor the purposes of their pension (or giatuity), bit the 

- ■ temporary service'must be jcontiriuousj and excludes broken periods of temporary service- rendered prcvic usly.
' By way. Of example, Article 371-A(i) would attract to‘a-government secant who rendered continuous tempi irary 

service at a temporary establishment for six years and was'subsequently cohfumed at the end ol'his tempi ir^ 
seryice, those six years'would be counted towards'his :;crvice'for the purposes of pensionary, benefits. The !said 
article woiiiu flso encompass the situation where a gc \'cmment servant.rendered continuoiis ten.porary.se Vice 
ai a tcimi -..ry establisiunent f;. years but was uo'. (.onfirmed at the end of his temporary service,-rathe -two 

• years aher his temporary service ended he vv^ talcen back and confirmed, then again thosij six years wou d be 
counted towards his service for the purposes of pensionary benefits, excluding the broken period.of two years • i 
(the interregnum)'. On the.;.other hand, Article 371>A(ii) provides thai govemment servant who have rendered '• 
temporary and officiating service for less than five years immediately followed by confirmation shall also.count -

. ■ ■ for gratuity, or pension (as the c^e may be), which (service)'must also, be continuous. By way of illustration,
. - where, a government servant, rendered continuous temporary or officiating service for three yems ^'d ,was ■

. ' subsequently- immediately confirmed, those three .yearn would be counted towards his service for -the purj osed ;' r
of pension. However, due to the inclusion'of the word "immediately", and the omission of tlie-words "exck ding : % . ‘ 
broken perib'ds of ftn.porary service" in clause (ii)'of-the Article'371-A, in a situation v/hejrc a govern nenf 
sei-vant rendered (. ; iinii6us temporary'o." officiating service fer tliree-ye^ biit was not.confirined at the e id of j' 
h is temporary serv ice, rather two years after his- temporary service ended he;was taken back and .subsequ mtly .;- 
confirmed, then those ^cc years would not be counted. towards his pensionary .beneiits.'However,-it is 
important to note that Article' 371-A presupposes thafsuch a gdyernment 'servant, whether, falling under c ause.': 
(i)or'Gi),'isotherWise',entitledtopension(orgratuity,asthecasemaybe).Inotherw6rds,Article371-A«niiot !'. 
be used as a Jool to bypass the conditions for.qualifying service oif pensionary benefits,' and such govern nent •!' . 
servant Has to fulfill'^e-mmimum number of years formant'of pension. This is due 'to the use of the vord 
"count" as opposed to "qualify"'or "eligible"; as-rightly argued-by the learned Counsel for tlie appellant A ;- pe;- . 
the settled rules of interpretation, vvheri'a word has.not been defined in the ^tute, the ordintiry .dictic

}

i

V '

f

- . t-

;

. I •
,meaning is to be looked at. Chambers 21®^ Dictionary defines 'icounf'-as "to find the total amount of (itefau ),^by 
addin'' up item, by itern; to include".'Oxford-Advanced Learner’s Dictionaiy of Currenl'English'(7th. Ed.) 
defines "cOunt" as "to calculate the total number, of people, things, etc. in-a p^cul^ group; in include sj/sth. 
vyhen you calculate a total; to considef:sb/sth in a particular way;-to be consider^.in a particular way". Thus in . i 
light of the above.'senice rendered for more than’five years as contemplated by Article 37i-A v/ould only be.;- 
added, included; or taken into account for the purposes of pensionary benefits, and hot'make such government 
servant qualify'-for pension per se.'This interpretation.ij'bolstered by-lbgipi reason and.coinraot. sense. If we.
wcretoacccptthereasonirigofthe.IeamcdServicefribunalintheimpugncdjudgincntand.tlie,argumentsofthc '
learned counsel for the respondents, it would create a bizarre and anomalous situation, where a government ; 
servant who has rendered temporary service in, a temporary establishment for, let us say, seven years, wou d'be; ' 
entitled to,pension^ benefits, and on the other hand, a government-seryant rendering.services as a regular ■ 
employee for fifteen years would not O'et) have completed the requisite number of years to qualify'for iitof 1. •. ' 
■pension. It i- absurd, ludicrous and inconceivable that a government servant, who 'is.-in re^lar-employ! lent,'.' 
would bCi I. ;c entitled to pensiem after serving the rain'mum ,years of qualifying service a;; prescribed-b '. the • 
law, whereas while interpreting Article, 371-A, a government servant who has served as a'tempornry.emp; iyee 
could be given: preference over a regular employee, and afler-'a minimum service'of’phi)' five years vould • ■ 
automatically.become entitled to pension.Holding so would be against.the object'ahd spirifof tlie conceit of 
pension which has- been discussed by-tliis Court in Regarding pensionary benefits- of the /udges of Sup irior 
Couits from the date of their respective'ittirements, .irrespective of their lengA of service as Judges (PLD 2013 
SC 829) as follbyvs:-

1t •

1. ;
'j

U .

•s. :

"...pension is not the bounty from the State/employer to the servant/ employee, but it..is fasliioned o vthe 
premise and-tho resolution that the employee' serves his employer in the days of his.ability and-capicity'; 
and;during t’. former's'debility, ft c latter compeiisatcs him for the services so rende,:ed. Therefore, the '; 
right to penjion has. to be earned and for the accomplishment thcreof,'the cbhditioii.of length of service''

• is mpst relevant and purposive.,".(Emphasissuppli-:d) ' . ..

Thus,.we are.not inclined to interpret Article 37i-A in.such a'.way so. as to render the provisions stipulating' ' 
minimum years for grant of pensionary benefits superfluous and redundant. As far as the provisions; of Article :

!
,5of8 • - -2llMay->2,9:48AM.
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371-A are concerned,-which'is a ndn-obstante clause to Articles 355(b), 361, 368, 370 and >/l stipuated 
therein suffice it to say that such article by itself does 'not provide for the .entitlcmei.t for-the- puiposes of . ;

* . pension. rather, at the cost of repetition, it is jestrictcd- o the .countmg of the period of a tamimum of five yeare •
'which hi been rendered by the temporary.employee.that once he is appointed on a perm^ent basis, such -

• period shall be taken-into.accountfortheobjectofcdculatmg his.entitlementto pensionwithrespect.to^ ^
' requisite minlmum'period under thd lawi-Therefore'we.a^e not persuaded to hpid.the words Notwith^ndmg; . 

..nything contained Articles 355(b-), 361, 368,'370 and 371 of these Regulations../ in .Vrttcle 371-A to t How .
those who do not fulfill the requisite cciiditions'for qualifying for pension to-bypass such conditions, sobs to . .

■ render the articles of the CSR providing for such conditions unnecessa^ and surplus, Tl.ercfore, wc arc of the • ... ' 
candid view ■ that Article 3?i-A of the CSR would not ipso facto or'simpUciter allow- government •servants ;

• rendering temporary service in a 'tem'porary establishment for- more than' five years to he entitled to grant of . 
pension,' rather such'peribd would only be.;coimted towards such government Servants pension if-otheihvise 
entitled to pensio'n. • . . .

<•

n.- -

I-

7. ‘lt is not disputed that the respondent rendered continuous temporary'service and tha-i.his length of se
was continuous and for more than'five years. However, the question that needs to be answered is wheth ;r he •.. ; 

'.was Nuu-^cing in a "terhpdfary establishment" or not. vTemporaty establishment" has ncit becn defmed ii'the 
•• CSR, tlie Fundamental and Supplemcntacy Rules issued by the Government ofPakistan; the ESTA Code cr the .,
.- Compendium' of Pension Rules and Orders. In this'contcxt Article 369 of the. CSF. mentions ternpirary: 

establishment but only explains what it is not and thus is riot vCiy helpful..Therefore as mentioned ^lier i i the j 
Opinion, as per the settled rules of interpretation, .the dictionary meaning of the .words has to be.resorted to 

• . Concise Oxford Dictionary (6th.Ed.) has .defined-"temporary" as "lasting, meant to' last,, only fora time'’^
"establishment" as'an-"oiga'ni2ed body, of mean maintained for a purpose".-Chambers 21st Century Dictionaiy •

. defines "’temporary." as "lasting, acting or used, etc for a limited period of ^e onily'^ and‘."establishmenf' as "a 
public or government institution’l. Oxford Advanced'Lsamier’s Dictionary of Cuirent EiigUsh (7th Ed.) .defines.

- "temporary" as "lasting or intended to last or be used oniy for a short time; not permanenl" and "esteblishmeiit"
.. as "an organisation, “a. large institution..." In light of the above dictionary meanings, .."temp.draty,establishinentV 

can be'said to mean.an. organisation or institution which is not pcrmanent,.rather effective-for,a certain p iriod 
' only. Admittedly the respondent was; serving in Pakistan Locomotive Factory Risalpvj-; Pakistan Raih^ays, 
which does not.in any way fall within the meaning knd purview of "tem'porary esti.blishment". Th'u the -' •
respondent could, not. rely upon Article'S'Tl-A of tiie'CSR. Besides, if hypothetically-speaking Pakistan ' 1 
Locomotive Factory Risalpur was a temporary establishment, even then the re^bndent would not be at le to' !
take the benefit of Article 371-A (supra) as lie oihery/ise does, not qualify for-pensioaa].7.benefits..hayint wit 

- been subsequently taken into permanent employment, v/fiich is sine qua non for the .grant -Jicrcof.

■vice .,

r
I

The j
and' '

\

8. Adverting to the law'laid down in the case of Mir Ahmad Khan'(supra) wherein it was held:-. '

-"-Admittedly the appellant put in more than ten years' temporary service befijre his'services .Were 
terminated b v/i'S, therefore, enlitkd to pensionary bc!n:-fi*s under Regulatioa-37:.-A(i) of .Civil Ser/tce ‘ 
Regulations." ■

in light, of the discussion' in paragraph No,6, iho judgment delivered in Mir’ AhmadiChah’s case'(supra), is 
• declaredtobcperincuri^.*-

of the foregoing, we find that the respondent was.not entitled to the grant of pensionary-benefits in ■ 
terms of Article 37l'-A of the CSR, and the'lesmied Service Tribunal had erroneously allovired him pension by

giy relying upoif the'case .of Mir Ahmad-Khan (supra) which is declared.to be'-pef incuriam.

' 9. In view

wron

the detailed reasons for bur ; bort order of even date whereby .the.'appellants’ appeal was10. Tho above are
accepted and the imputed judgment was.set aside, wh.ch reads as follows:- •.; ■ ^ '•

"We have heard the arguments of learned ASCs for the-parties. For the'reasons, to be recorded later 
■ appeaYis allowed, the imputed jjudgment of tiie Federal Service .Tribunal .dated is set iside ■

and the service appeal preferred by the respondent is disihissed."

this

: }I

Civil Appeal No.686/2012
.Vr ^

?2„9:48 AM2t-May-6 Jf8
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• ■ Crtsc Judgement''•
htlp://\vww.plsbeta.coin/Law6aiineJIaw/cascdesCTiptigr asp?casc(L ' ■ '

■-'25^ ■■ i Pakh^mcln . (department)'and.she assumed.-ch^iree of her po<t ' ' '
...^4 .4 and tendered hei resignation :wit].- the .Comhiissionerate on lO.haOOS Ttertafter she'fil'd a-

'I
■ fficd an appeal before the learned Khyber Pr.khtnnkhwa Service Tribunal tvhicB wdf Sssbd vwf the 

. , fTorg whereafter thenp.-roached ibis Court.,Leave was gZL"ont

iW-
t?n;

. 1
.1

! •'4' ■ \
i

: .
't

1

f?j';r
?. rr

• linderstard that admittedly'wheii the petitioner had served fora •
. penocl .of about .18 years in the Comitussionerate and. thereafter joineti the'Education DennrtmpnI nnH •'

■ had-also ^’.ccepted-her claim ■allowing' computing ofLr prenous ■ '

' 68^ view of the judgment cited by the learned counsel in the case'of Zafar Sh^ (2003 sImr ■
Uke —tances. contii.uity .br tHe purpose of extending the benefit of';, ■ ,

;/
f.-'

1I
I!.
t

t- ■

)
: ^■''’‘''■“''“!‘°™“AisaspectoftKecase,ieayetoappeilisgrantedmthisoi^ .

^ Sul .c^bntiy 6n 19.9 2013, itwas decided thati.A ease was toie heard dongwitlf CivU'Ap^eaiNo 1072/1
. be « the largerbem-'r a.: Ihey.bothinvolvensinxitar questions of law. .: No.10724

• ' 'enn '''P,‘‘PP5‘‘“tP'''n'!'rily subinicted'that the timi speiit at the CoBimissionerate is
• counted towards, her pension m terms ofArticle371-A of the CSR. . ^ • .

>005 '■I

1*
J0 be -

I

1.

!•

... 14. Le-^7ied Additional Advocate Genera^ KPK adopted'the arguments tifMr Hnfi.7 <i ‘a p k J ' . '
counsel fortheappcllantsih'GivUAppealNo.1072/2005. ..■ _S-f ^^ehman^^^ . .. v'.'I

■ £HiiS~SP*?#ssSSS“sir ■
- Otherwise, the' appeli .i.t's service with tl^d^ ^ described/: 3vcn "I.- '..

noJiing on the rcc'rd which' sueecsts Ih'-it she contract-bssis,' and thle is
sepaitment: Thcr:Lre feej^g madepermanent Vthith.: ; ^

regard to Civil ApfJeal No'. 1072/2005' in that thc'^'-aid'-rfri of the CSRexplapcd above with- "
rendering temporn^ service in a tTmpL^ cl^^ facto.alloiw'goyuniment ser.nnts j

. ':• pension. ra.he“.suS'period of

. , earned to pension, we are ofthb opinion that oppelhutt isrurtpSTJlS^SIa^- .. :

I
H "

•t

?

t

i '.

1*

▼r ‘j

• ,. . , >6. in ''S^'Pf^abovp/we find no infinity in fte intpugnedjud^entwarrantingtnterfe^^

'■ ■ ■' ■ ■'. - 7'^ 'V ■ -iiltEsr7of{i
O'

, . 21:May*22,9:4S'AJvl
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Appeal dismissed,
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BEFORE THE PESHAWAR HIGH COURT. PESHAWAR/

■ W.P'.fVa. ■ V- /2011 ' • ' •

1. AnwarShed S/o Kashmalt Khan 
CliniGal:-Primary Health Care Technician 
(Multipurpose) BHU Bandai

2. Imran,Ali.S/o Gran Khan 
Clinical.Primary,Health Care Technician (Multipurpose) 
BHU-'Sawnl.

’>

■

Arshad 'Ali.S/oAqal Mand Khan 
ClinicaKPrimary Health Care Technician (Multipurpose:) 

. BHU Hattan.-.Dara.

4. Wazir Muhammad S/o Bashir Muhammad
Clinicai.:Primary Health Care Technician (Multipurpose) 
BHU-.Kakadv..

Miss. Na.dia Amin D/o Amin-ul-Haq ^ A
Female Clinical Primary Health Care Techaician , 
(Multipurpose) BHU Pashta. "•

6. Nia'z.'Muhammad S/o Taza Khan ' ■ . ‘
. Clinical P.rimary Health Care Technician (Multipurpose) 

BHU:Pataw.;-.-

Akbar .Zada S/o Khaist Rehman 
Ciinicarprimary Health Care Technician (Multipurpose) 

.. BHU Kakad., ' .

Miss :Sadia Sultan ■ .
Clinical .Primary Health Care Technician (MCH) 
BHU.Daro;ra-.V

9. Miss Bjbi-Attiya D/o Khalii-ui'-Rehman '
Clihicar Primary Health Care Technician (MCH)

■ , BHU.'Jeirar.:

' 10. Mehboob Rabbani S/o Painda Jan
Dispenser-BHU Barikot. .

•3..

5.

I ..

' ; .

■ \'

r
•V-

.»
A

!/

r

•'FILED ^ . !
i

i
Dflijiuly Kcgi.'^irai' •
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT PESHAWAR ; 

JUDICIAL DEPARTMENT
;}

fi'
—NO-

JUDGMENT

/ 2j!i /0Date of hearing—

;/*.

mOAR AHMAD SETH: .T- Petitioners, being' 

Ma!e/Female/Lady . Clinical Primary. Health ' Care , • 

' Technicians and Dispenser at Basic Heakli: Unit' in' •.'

■ District Upper Dir (hereinafter called as the posts),. have 

instituted this Constitutional petition praying therein that 

; : the respondents may be directed to declare them , as 

-rpgular employees of their department and that all. the 

benefits provided under . the North' West • Frontier.

. .. P^^ Employees (Regularization of Service Act,

y , 2009) may also be extended in their favour. •

:! -

. • ■■•.. j

•I •
i

■ i

•2... We have heard the learned counsel for the 

parties at length and examined the available documen:s on ’ .

file. Since pre-admission has been issued to the resppndeiits, ’ • '

therefore, in the interest of justice we are inclined lo admit • 

this, writ petition for regular hearing and decide the ;:ame 

today on merits.

4

J

;

The record reveals that in consequence of 

.' ••. 'Advertisement published in ‘Daily.-AaJ' on’-07-06-2007

i ^ .

/
TX j: D

^(NEK . 
^rHighC^rt-; >na

\-
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1/ 53 • • ■ ■ c■> %. ^
i

the-petitioners, applied for the vacant posts and after thi:

; : requisite tcsl/interview (hey \yere appointed on contrac: 

•basis for-the fixed salary of'Rs.9454/- per month for a perioc 

. of one year which was extendable subject to satisfactory- •..

'/. . .

\
I ■: \\i

i

• performance vide Office Order dated 01-08-2007. The • •

petitioners are still working on contract basis agair'st the

••./. postssince their appointrnents notwithstanding the fact that 

ih;'similar matters, in eleven Districts out of twenty, four'' - 

•; Districts of KPK not only the posts have been regulsrizcd 

, but the employees thereon have also been regularized with '

;. all the benefits like civil servants whereas in thirteen District 

. . the . Peoples Primary Health Care Initiative (hereinafter 

referred to as PPHI Project) are continuously going on since

• then.

r
i

• i • .

•4.,: • On the stf-ength of the judgment 'and order . .. 

\ dated 22-0]-2012 passed by a Division Bench of this Court 

:. W.P.NO.1670/2Q10 titled Niiat AH and others Vs.

Government ofKPK through Chief Sccretai-Y and ftthArc 

• :. duly supported .by the Federal- Coverriment and

•subsequerit judgment and' order dated . 19-09-20,13. of a ; 

Division Bench .at Dara-ul-Qaza (Swat Bench) irtvolving | 

points in W.P, Nq.4335/2010 titled Raliimnllat. 

etc.Vs. Government of ICPK'etc regtiJarizing the 

•employees/petitioners of different categories in both the. '

; .; petitions by the respondents-department of KPK in line tvith 

, y : . their approved'policy,, we are inclined to accede to the 

prayer ihade by the petitioners in this petition.

7

the .
• •
■{- ■ '

Q
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contract •

• -v’-'f •>« .
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For the above■S’... reasons, we allow ihis
... S* « ' * . ' ♦

.Cpristitutibna) petition and direct the - respondeiits-

I
h

'***.* J3*.

department .that the petitioners be regularized against the 

-peats from the date of their initial appoininrient.with all 

.back benefits.” '

:•

✓

JUDGE
)

m
X'JUDGE

Announced
19*06.2014
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IN TH!: COU'PT OF PAKJSTAt^
(AOO^'iUotc J'jir;diCiion}

I,

\
punsiKii •- ■ - '
/.'.R, .JUSTICG /AUG'-ilP ALAM
K\?.. JKGltCE OGGI
MR. JUSliCH ^VAO;:CO’. i;aQ/\R , •

' civil APPr-Ai NO iq70 TO la?? OF
lAac’Ti-.*

oi . _ .
i^eificT-vcr pasiecj in v.'r'; .'Jc. I;'V2,/20n Q.

t^%e CJOICO" 1V.0G.20I-*
* me ■ Pemcr^'cx High Couif.

Dif'c-ctcr i’eopl'-S 1‘iuTiciiy Medih Co'’*'.* AppeJanff:)l••^ocfpmJ•no 
- l.''.ihOl3ve 3. Ono!|-j--;i .

SeC-'^iiic-y Heo!3H D:5pC!-'i''-'''c-cvt. o( I^r’K' (hr. 
.'’f=;-h-p-'Yor A. olnc-rs

vftRSnS

• Ar.v.'cr -Ghod end oih 
A'.il iGhon onci oJhcf^

• : M*. rcnc'u~oii N-I^cn ICun Ji, AjC
{ii-.CA lii/Jr/roie'

■ r * ‘“•''zd

{iP. CA-. t“ .’ ! i. '•\! 
rl-rjii h\. Ic'Ti!.'- G'n-r.-^.'/vOr.

: - Mr;. r‘Aundr-n:'.”td’'j j-.q vj-t.-jn. a'3C 
(in CA, lQ7Cf:or6i '
Mr! tijci: An-.vp;. ■
[inCA
Ml. Giiulorn Ncoi r.hcn; ASC- -

f-ci Appclior^UrO
. > ~ up: aG. ••%TK

rcr Respondent'^ No. N?. 9-:l6. 
IS-21

r-o" Respondenls N'o. i-.i in
(CA io;'2y2aiA)

- FcrrsPi! Govl. Mion Arshed Jon. Adcil. AG. KPr>.

22.02.2017Doieoidearihg

\ ■ ORDliR

MiiSHIR ALAM. J.
'4

CMA No. C02.-rvyOM.(n CA 1070/2016

l/j.0S.2Gi6 sobjee:. io !iniil6lion.'WcLao'-'c v/qs Qfcntod on
» '

. hove petused tho appFcolion lor 'concioooHon oI delay. Though no

is sol oul, however, other iv/o civil bppeois arises oui.^ plousible explonolibn is

• rcn.

.^XCam.Scanncr

\-
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oJ ideniical orders on similor fads ond ciicumslonce:;, were {‘led wiihio

lifTie. ihore/ore.cJeloy is condoned. .

lo cdveninemcnt ciQlnd 07.06,2007. revponden!*. 

appoinieci on conlroci lo'' one yc-ai on 0t.OC.2p07. ConUoci 

ex1t3nded from lirne lo ttmo. Consequent upon promulgation ol rJwri^

; Pu^.-ejanl

,-wcro

KPK) civiployees (ReQulonsalioV.i of Seivlce Ai. 200')) mcmy conlioct 

reg-.jiarir.ed. RespoocJenls who, weio. . ciemecJ such

(now

empioyee:

V- entiHerneni-filed writ peli-lions.Oubiec! matter oi instant appeoh. on the

I

were

I'nenlione'J instrength of eoriter-judgmenis rendeted m vvri! petitions, os

para 4 of the in-ipugned judgment, were oHoweci..

Heard - the- arguments of tltc learned* counsel for the 

;-ie was not cole to point out any factual or legal infiiTnily in

0

3.

'appellont:.

the judgment of the learned Tribunai. we do no! find ony rneril in fhese

• appeals v/hich are accordingly dismissed.

t
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5® IN THE PESHAWAR HIGlFtTolJ

I
/2016WRIT PETITION Pftjr

1

A'mir 2eb, •
Widower of Asiya Shafi, 
R/o'Fazal Ganj, IJiace Mandi 
Risalpur, DisfrictNowshera..

'...Petitioner) .

Versus-:

4l *
1. The District Account Officer, 

/^District Nowshera.
;

■4
rt The A-ccountanl General, 

'KhiyherPalchtunkhwa, Peshawar. •

The District Education Officer (Female), 
District Nowshera.

. 2.

in' 4, The Director., .
Elementary &, Secondary Education Department,

. KJtyberPakhtunkhwa, Peshawar.

'5. ■ The Secretiry.
Govi: olTChyberPakhtunkhwa 

. Elsrnentary & Secondary Education Department 
Peshawar. ,' . .

;

i.

6. The Secretary, •
■ GovttofKhyberPaWitunJchwa,

Finance Department, Peshawar.. ..Respondents

j

- hKDER article, 199. OF TKE 
■ OF THE 'ISLAIMTC P.EFUBLIC OF

^T^r'isTED

'■ : writ., petition
r y CONSTITUTION

NER• Depurfegislfai^
. S3 sEP-^tfi’

Respecffully Sheweth,
-V • . V

V ’

. WP339'*P2016-GRbUNDS--_
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Apa^u%/O. ir^
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TN THE P F q T^T A WARM I iGE.£Ql33j 
PESHAWARi .

[Judicinl p<;>pnrtrnentL • .

Writ PMitinn Nf>.339‘y!Z2£I^ •

0 ■-

, Date bfhearing> 22.06.2QI7 .

ru^t. AsW^ Shafi b' ... PelUioncr(s)> Amir Zeb Widower o 
MrJChiish Dil

i ^fp.w^hi^g.A Oi. '.Respondent fs'yt-The Districr Accoup* DfficcL—— ^ 
••• Others bv Sved Diinr -Mi

■TtmcMENT

ROOH-UI>AlVHN -KTIAN.- J-^Thrbu&hAh^s Common..

the foIIC'Wing-to decide 

under Article 199 ■ of the

.judgment, ■ we, .propose

Constitutional Petitions filed

Constitution of Islamic-Republic of Pakistan, 1973 

as identical questions of law arid facts,

are in/.)ved therein and the vmi.sought by-the petitioners .

(the Constitution),

is also one.and the same.

Wyjfr Patitio" Nn.:^394-P/201j ^ '
ir 2eb Vs District Account Officers ^lowsncra>1.

(Am

, Kohat etc).' ■
w..8r Petition No.3143«P/2014 

■ sh.h z.ib «. vs co*t of Khyto , .
.Pakhtun'diwo through Chief Secretary and others) 
•^n,;».p-li?ionNo.7.872-Pf201,4.

: u;j^Khanthrot3ghLRsV5CovtofKPK- 
• ihrouRh Sectary Elementary £: Secondary

Education. Peshawar etc) •
No_d339.P/2014 ,

. TJ^st jianl Vs Sub-Division Education Officer etc). 
!;y^j^p..>Hr.n No.55fp/2015 . _ . .
(Msf Dibl bllqccs Vs Govt of KPK. through 
S^rctary finance. Peshawar). . ' '

/ ’ 4.

5.

6.
\

/C-M^STED.
Sr/Aour. .E^fpi>snavsVVP339'iP^°'^®'^'^^3em'erits

' ft

\ .
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2 59^Amir Zeb pelilioncr in W.P. No.3394-P/20l6 is the

is tha(

2.
^..■

widower of Mst. Asiya Shafi (late). His grievance

initially appointed as PTC on 

contract basis and, later on, by virtue of KJiyber 

Pakhtunkhwa Civil Servants (Amendment) Act, 2005, her 

service was regularized. On 31.07.2015, during her

28.02.2003, his wifeon was

service, she met her natural death, therefore, he being her ■ 

widower/LR applied for payment of her all admissible

whereof, leaveretirement benefits, in pursuance 

encashment, GP fund and other adijtissiblc ftjnds were paid

to him by the respondents,, but his pension claim was 

refused by the respondents on the ground of lack of 

prescribed length of her regular service, excluding the 

period of her service on connect, hence, this petition.

Mst. Akhtar Bibi, the petitioner in Writ Petition 

NO.2867-P/20I6, is the widow of (late) Lai Din Class-lV 

employee. She has averred in her writ petition that her late 

husband was initially appointed as Chowkidar on 

01.10.1995 on contract basis, however, later on, his service 

was regularized vide Notification No.BOl-I-22/2007-08

3.

dated 05.08.2008. On 15.05.2010, the ’•deceased died 

hi> service, so she applied for her pension but the 

rsftiscd to her bn the ground that the regular

J j during
same was

service of the deceased employee was less than the

prescribed length of regular service, hence, this petition.

5TED
NBR \

ATT
Ion CourtPoahavroiVVP339’*P2®^^'^‘^9emenls
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• . 1-.. ...

Muliammad . Arnan

Aiam. Their

fnlhcr wiis appointed a.';

Miiiiaiv. vi.! ;iaib ar.c!4.\

me ii'.;. m' Foknr-f

grievance hi ihii U:

CI-r.VKitlf.-cii IJOl n.v^niicr Child Health Centro

murdered. |orTnnk, \vlv;t, l!i::r nr., hi-: r.co'itx was

;s!-.,n: 'igaml Ihe-accused. Petitioners .which rif'. V.'; •

Wh; dt:.:ds:<i. Viic nolific«ionapplied fer re ir: MCii! r;

dm;d 31.;:; 2(: :i ' ■i:^fAszc >’-<^srzlirc6 from .servicf on

■ Tnt I'amily pensionac.-:c-i!U Oi'hi.s • •;

or the dec‘.;:i.'‘.c I v ;:2 :;r;:nn:! processed, however^ the 

I'chj ed TO'}-!'. ^ Mtioners. r.-:jVce. this petition.

i

. sarn:

V: .'Pcti.ion No.2S'72-P/20l4, are • 

r:hi iChai-. Class-IV cmpiu.'ee, ■. 

.;f liu instant writ pelitron. ■

pi:l::ic'n:r: in- 

,lh? LPji docewed Hr.: 

v.r.o died d’.mrif: mr-t-' ■>

5.. . ^

)
t

h ■

L

G:i.:v:mc:- oCttK M'.tC; ■.is is llu( ;h=ir prcdKessor

C;nov/i: ch.i- or- fu-.e-i pay in Education ; • 

:4.0' H-'^B. '^ide order dated 29.01.2008.

vvasi
t.

4

I appointed as Sf

Dcpartmm t on

r ilvi >:.:6rswith his counterparts .va:;

t) • • I'-jiyP-:; Poxjuonkhwa Civil 

.. 2:1:: w.e.f. 30.05.2001 On

. service O;

vu-r-.;<:regu1».'.iz:::d ■'/

Scr^-a.nts ■.

jpir3.r!i-,iJttiof\, thft 'deceascci .gen 

2.20! p-ftlHoncr applied for'grant ofhis

attainins :hn 3?:^=

rcli'.'cd or. .11

per^i'^n r"it I hence, this petitionCJ. •

'•i'
jb'r.. j’ttili'me- ’ in ^'rit ' Pc-titicn , 

i!v: f.r Syed Ali Shtj\

! bht ht.s. averred in her vwit

Wit.6,,1.
• \9-v;

(Iriie) CH-i:'*'

s

‘4

I

STED .A'T'I
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4.
appointedpetition that on 15.01 j 996 her late husband af

adhocas Chowkidar 'in the respondents' department on 

basis/fixcd pay, whose service was, latcf on,.regula*iiC 

■ - 30.07.2008. , During, his 'service, .the deceased met his

nuiural death on-15.01.2012, hence, the petitioner applied

was refused on. for her pensionary benefits, but the same 

Hie ground that though service of the deceased -was .

regularized" but without- pension gratuity, hence, this

■petition.

'7. . Mst. Bibi Bilqccsi petitioner in 

NO.55-P/2015, is the widow of Saif ur Rehnian deceased..

iniiiaily

Writ. Petition

Her grievance is that her- deceased husband was 

. appointed as Chowkidar on 09.07.1995 in-Public Health ■ . 

‘Dcpani-ncni-Nowshera bn contract basis, however, his
... • I ' .

-Ser/ice was regulertzcd on 01.07.2008.,The deceased died

during- his service on 05.0S;2012.. so when petitioner 

applied forhis pensionary benefits,-the same was refused 

■ to her on the. ground that the deceased was lacking'the

■- prescribed length ofregular service, hence, this petition.

Respondents in the above writ petitions have filed ■'

' their respective Para-wise comments, wherein they have .

' , admitted the fact that the pensions have been refused to the 

petilioners/LRi of the deceased employees because they 

lacking the prescribed length of their regular service, 

whereas.period of adhoc or controci service cannot be ■ • 

d to^va^ds regular service for the purpose of pension.

!
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’ • one aftergiven in boih the Slatufe are reproduced-below 

} ' ' ' 
the other '' •

“JCb) “civil servant” means a person who is a mernber 
of a civil service of the Province, or who holds 
post in conncctidn with the affairs of the Province, oui
docsT^otincludc—

(i) A person who is on deputation to the Province from the
Federation ofany Other-Province or other authority;

(ii) A person who is employed on conlracl-or on work chargeo
basis, or who is pajd from contingencies; or ,

(iii) A person who is a "worker" or "workman" as defined m inc 
Factories Act, 1934 (Act XXV of 1934). or the Workman s 
CompcnsalionAci, 1923 (Act Vfl of 1923)".

whn is or haj“S.2(a) “Civil Servant" means a person-----
been a civil servant within the meaning of the Khyber 
Pakhrunkhwa Civil Servants Act, 1973 (Khyber
Pakhtunkhwa Act No.XVIll of 19'/3). but docs not include
a civil servant covered by the Khyber Pakhtunkhwa
Subordinate Judiciary Service Tribunal Act, J99,1; J

As per the definitions of a “civil servant” given in (he two 

Statutes r-eferred to above, the petitioners neither holding- 

any civil post in connection with the affairs of the Province 

have been remained as civil servants, thus, do not fallnor

within the definition of “civil servant”.

10. ‘ Though section-19(2) of the Khyber Pakhtunkhwa

. Civil Sep.'ants Acts, 1972, in the event of death of a civil 

servant, whether before or after retirement conferred a 

right of pension on his/her family who shall be entitled to 

receive such pension or gratuity or both as-prescribed by 

Rules, it is also undeniable fact that pension and gratuity 

fall within the ambit of terms and conditions, of a civil

t

^ / servant, but a legal question would arise as to whether the 
1^ legal heirs i.e. family of a deceased civil servant would be

competent to agitate his/her/their grievance regarding 

pension before the Service Tribunal, panicularly, when

ATT^T£C\
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of civ;ihe/.'»h;:Ahc;; do ri definition.1!

constitiJicdSci-'/ond '['Iv: :v;ive been
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s6» f 6x-ilcccascd then' filed constitution petition No.l02l of 2010

was dismissed •• ’ ^ • before the Islomnbnd High Court, but the same

vide judBment dated 13.06.2013, against which she preferred ' . '

aforesaid appeal before the Hon’blc Suprerne Court, which was

allowed and it was held by the worthy apex court'lhal;-

"TliQi civil servant coiild not be promoted after his 
deaili, however, pensionary benefits of promotion 
could be extended to the legal heirs of the
deceased employees”.

11- Going through Uie law oh the subject and deriving .

wisdom from the principles laid down by the-Hbnble apex 

Court in the judgments (supra), we are firm in our view .

I

I

. that pelilioners/legal heirs of the deceased 'employees have 

locus 'standi to file these petitions because the pensionary 

benefits are inheritable which under section 19 (2) of the

Khyber Pakhtunkhwa Civil Servant Act, on the demise of a

civil servants, devolves upon the legal heirs. The 

petitioners, as stated earlier, being LRs of the deceased 

' civil servants do not fall within the, definition of “Civil • 

Servant", and they having no remedx under section 4.or

' . ■ the Service Tribunal'Act to file appeal before the Service ■

Tribunal, the bar und^ Article 212 of the Constitution is - 

not attracted to the writ petitions filed by them and this ■ ' 

" Court under Article !99 of the Constifulion is vested with 

the jurisdiction to entertain their'petitions. Resultantly. the 

objection regarding npn-mainialnakiiity of the petitions, 

stands rejected. ; ' .

•t'
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^310 I-:
assented by the Governor of the Province on U*' July 2005 ; 

vvJicrcby section 19 was amended and'ali the employees of

the Provincial Government selected for' appointment in the

ancr-l“ day of'Julyprescribed mariner to the post on or 

2001,'but on contract basis were deemed to be appointed

!

■qn-regular basis.'They were declared Civil ' Servants, 

however,-were held discntUlcd for the pensionary benefits.

Section 19.of Khyber Pakhlunkhwa Civil. Servants Act,

1973 was further amended by Khyber Pakhtunkhwa Civil

Servants (Amendment) Act, 2013. The text of section'19 (4)

(proviso 1 and.2) are reproduced as below:-

■ "Provided that those who ere appointed in the ^ 
prescribed manner to a senfice or post on or 

■. a/terthe P! July. 2001 till'f S'’* July, 2005.on 
contract basis shall be deemed to have been 
appointed on regular basis:

^ Provided Jvriher that the amount of 
Contributory Provident' Fund subscribed by 
the civil servant shall be transferred to his' 
Cen'eral.Providenl Fund."

14. • From bare reading of section 19. of Amendment 

Act, 2005 and 2013 rcspectiycly,'it is manifest that the 

persons selected for appointment on contract basis shall'be 

deemed.as regular employee and subsequently were held 

entitled for pensionaiy. benefits. The deceased employees 

have completed the'prescribed length of service, as their 

service towards pension shall be-couhted from the first day 

of their appointment and not from the date of regularization 

-of their service.
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For what has 'been discussed above, we^by 

Qllowing these writ petitions, issue a writ to the respondents 

deperimenls to pay pension of the deceased employees to 

the pciitioners/LRs ofihc deceased.

17.
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< t 22.06.2017
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directorate general health services
KHYBER PAKHTUNKHWA PESHAWA 7 ,1a/:

Allvoii’munii-.iUfm slx-uld h’ .uhl: <■> Aw iUri\ior (icm-nd IhudihSer
.■ ' riwhiiwiir iini/ iiiil fn mis - i>llR l’I iinnic l.’.Mtiil AiLI' VS'-' h.rAA'i'f’MSJ 
(mril Exclumsic » ‘J2in!W> Fax /'

Dalai:

' ,,-vI'fLr.v

' *> ^
<J. 10230R C> / njl231 4 . .//;'-/i\0. 0

■■ To AS'11.
.13.J13■ -The Secretary to Government df

■ Khyber Pnklilunkhwn Health Department
Peshawar: , • .

^RDSDEPARTMENTAL APPEAL FOR ADDING UP TEMPORARV SERVICE TQW,
- REGUALRIZAtlON FOR,QUALOING SERVICE FOR PErTsiOrL '

•, Subject.-

., Enclosed please find herewith a copy of letter No. 7300/Df O NSR dated ' 

' 06.06,-2023. received from DHO Nowshera alongwith ^p.!iption in respe ;l of Dr. Jamal 
Shah S/0-Malik Wali Ktian MO (BPS-17) attached t^Wazi.r Garhi Dist ict No.wshera, 

lequesling for adding up temporary service towards regularization for -qu: ilifyi.ng ser^yice 

for pension, for the reasons mentioned in his application, for further necej sary action.

.-S

It is stated that the doctor concerned was working under PPHl and, .his 

case for regularization is under tr'ial at Supreme Court of Pakistan,. b.t t decision still- 

awaited, however he is going to.be retired from service on,12.07.2023.

It-is therefore requested that, further orders of the Govt, nay please be

conveyed in the matter'.'

r
Addl: Director Ger 2ra! HRM) 

Directorate General fjlealth vServices 
Khyber, Pakhtunkh' /a Peshawar

flt '/ 7)

rV.-. =!;• r.';
SSH(ESA)

. AS-EG'n"'' 

A,S - MTI■
DS - .Admin 

■ DS - Legal 
. _ ";5^tSTT . ■

X .
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(.'aniScatir'ie!' '
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t- m ' POWER OF ATTORNEY

'i'W®

In the Court of

) For
iPIaintifT 
i Appciiant 
}Petitioner 
j CoinplainaiU

VERSUS _
C> /} Zf^<Y.no jDcrencliuU 

j Respondent 
} Accused

/

' Appeal/Revision/Suit/Application/Petition/Case No. of
Fixed for

I/W, the undersigned, dp hereby noininale and appoint
ZAR1y\J ANWAR & xMR/MV KUAN AD S^OCATKS. my Lruc and lawJul ai(.orncv. for
me in niy same and oij my behalf to appear at____ to appear, olead. act
p.iu! ans\M:r in Ihc ;ih(v,\' Ciuiri nr any C-ourl in vshich the business is fransl'crrcd in liic 
aoo\e maucr and is agreed lo sign and hJe petiduns. An appeal, statements, accounts, 
cxliibits. Compromisesor otlier.documents whatsoever, in connection w'ith the said matter 
01 any matter arising there from and also to. apply for aiid receive all docuinents or copies 
ot documents, depositions etc, and to apply for and issue summons anci otlier writs or sub
poena and to apply for and get'issued and arrest, attachment or other exeouiions. vyarrant-j
or order and to conduct any proceeding that may arise there out; and to appiv For an'vi 
receive payment of any or all sums or submit for the above mailer to arbitration, and to 
employee any other Regal Praclitiotier aulliorizing him to exercise the power and 
authorizes iiereby confen-ed on the Advocate wherevei- he may think til to do so. am; cvJrer 

-lawyer may be appointed by my said counsel to conduct the case who shall have ti;e same
powers.

■ AND to all acts legally necessary to manage and conduct the said case in ail 
respects, whether herein specified or not, as may be proper and expedient.

■AiN'O l/\vc hereby ngreedo I'atily and eonrtrm all lawlul acts df'iic on inv/onr bcliail 
under or by virtue of this ]io\vcr or of the usual practice in such matter.

%
PROVIDSD always, that I/we' undertake at time of calling of the case b}- the 

Court/my a^ithorrzed agent shall inform the Advocate' and make him appear in Coui'l. if the 
may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be 

held responsible for the same. Ail costs awarded in favour shall be the right of the coL,nsci 
or his nominee, and if awarded against shall be payable by me/us

case
•ft

IN WITNESS whereof I/we have hereto signed at 
___ :____________ day tothe _the \-ear ,

Executantfeecutants_______ ^_________
Accepted subject to tlie terms regaixur.g fee

\N imAN TAJ ANWAR/Lv.
Advocate High Court
Mob: 0345-909064S
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AD\'OCATf.S, CEGAL ADMSOKS, Srin'K I! & LAUOl'l? I.AW COSS!'!,TAVt 

FR-3. Fotirlli Floor. Bilniir Pioz:;. Siidilnr Rond. Pir.li.v.vnr Can:; 
Mobik-0j.3l-9399iS5 
ac-H)-osu

CNIO: l730i-lM.TI.vj-5


