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BEFOR THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR
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Sci-vice'PribUfial
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Adnan Khan
Ex-Constable No.816, 
Operation Staff, / 
Police Force, Kohat./

Il>;-.iry No.

0ated

Appellant

Versus

The Regional Police Officer, 
Kohat Region Kohat.

1.

2. The District Police Officer, 
Kohat.

Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST

THE IMPUGNED FINAL ORDER OF THE RESPONDENT

NO.l END; N0.2462-63/EC. DATED KOHAT THE 25-02-2021.

WHEREIN HE REJECTED THE DEPARTMENTAL APPEAL

OF THE APPELLANT PREFERRED AGAINST THE ORDERF |ledto-<ia.y 

R^gis^rai* PASSED BY RESPONDENT N0.2 VIDE OB N0.1373 DATED

14-12-2018, WHEREIN HE AWARDED MAJOR

PUNISHMENT OF DISMISSAL FROM SERVICE AND THE

ABSENCE PERIOD WAS TREATED AS UN AUTHORIZED

T5EAVE WITHOUT PAY.

istr^^F^P^^vei' in Appeal:-

On acceptance of the instant service appeal, this Hon’ble

Tribunal may graciously be pleased to:-
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1. Declare the impugned order of the respondent No,l End;

N0.2462-63/EC, dated Kohat the 25-02-2021 and impugned

order of respondent No,2 vide OB No,1373 dated 14-12-2018

as illegal, unlawful and without lawful authority;

2. Set aside both the impugned orders and re-instate the

appellant with all back benefits including the counting of

intervening period as period on active duty.

3. Any other relief deemed appropriate in the circumstances of

the case not specifically asked for may also be graciously

granted.

Respectfully Sheweth,

The concise facts giving rise to the present Service Appeal are as 

under:-

That appellant is the employee of police force, Kohat. He has 
long service standing at his credit.

1.

That appellant was proceeded against departmentally for 
certain false allegations. He was served with charge sheet and 
statement of allegation vide No.9692-93/PA dated 17-10- 
2018 (Annexure-A), Appellant submitted reply to the charge 
sheet and denied the accusation in toto (Annexure-B).

That slip shod inquiry was conducted at the back and in the 
absence of appellant. Neither appellant was associated with 
inquiry proceedings nor provided opportunity of defense and 
hearing.

2.

3.

4. That final show cause notice was not served upon the 
appellant as such he was deprived from personal hearing and 
opportunity to confront with any evidence if any collected by 
the inquiry officer as appellant was not provided inquiry 
report.

That respondent No.2 vide impugned order vide OB No.1373 
dated 14-12-2018 (Annexure-C) dismissed the^ appellant 
from his legal service. i

I
1

That appellant being aggrieved from the impugned order of 
dismissal preferred departmental appeal/revision under 
section IIC of the Police Rules, 1975 (Annexure-jD), but the 
same was rejected by respondent No.l vide End: No.2462- 
63/EC, dated Kohat the 25-02-2021 (Annexure-E), hence the 
instant service appeal inter alia on the following grounds.

5.

6.



That the penal authority has not treated the appellant in 
accordance
acted in violation of Article 4 of the Constitution of 
Pakistan,1973. Moreover the act of the respondents amounts 
to exploitations, which is the violation of Article 3 of the 
Constitution, 1973. Mere allegation of commission of offence 
and registration of FIR against a person would not ispo facto 
make him guilty, rather he would be presumed to be innocent 
^d would have right to enjoy the presumption of innocence 
until convicted by a court of competent jurisdiction after a 
proper trial with opportunity to defend himself on the 
allegation leveled against him. Reliance is placed on reported 
judgment of the Honorable Supreme Court of Pakistan cited 
as 2007 PLC (CS) 997. In the instant case; appellant has 
already been acquitted in one criminal case (Annexure-F) 
and whereas the 2"^* one is pending adjudication before 
competent court of law therefore, the penal authority without 
waiting for the outcome of the criminal case imposed upon 
the appellant major punishment of dismissal, which is not 
tenable in the eyes of law and is liable to be set aside.

A.
with law, rules and policy on the subject and

That the Honorable Peshawar High Court vide reported 
Judgment 2019 PLC (CS) 255 has held that a civil servant 
who had been charged for a criminal offence, he was to be 
considered under suspension from the date of his arrest and 
could not be dismissed from service

B.

In the instant case,
decision on FIR/Trial is pending and appellant is on bail. 
Department was legally bound to suspend the appellant till 
decision of criminal case registered against him. The 
Honorable Peshawar High Court has held in such like 
circumstances Law had not been followed and penal order 
was set aside. Reliance is placed on 2019 PLC (CS) 255.

That section 16 of the of the Civil Servant Act, 1973 provide 
that a civil servant is liable for prescribed disciplinary actions 
and penalties only through prescribed procedure. In instant 
case prescribed procedure has not been followed.

C.

That so called slipshod inquiry has been conducted in the 
absence and at the back of the appellant. Appellant active 
participation during inquiry proceeding has been willfully and 
deliberately ignored. Inquiry proceedings are of judicial in 
nature in which participation of accused civil servant as per 
law condition sine qua non. On this ground the Impugned 
orders are coarm non judice and liable to be set back.

D.

That the well-known principle of law “ Audi altram Partem” 
has been violated. This principle of law was always deemed 
to have embedded in every statute even though there was no 
express specific or express provision in this regard. 
^...An adverse order passed against a person without

E.
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1 affording him an opportunity of personal hearing was to be 
treated as void order. Reliance is placed on 2006 PLC(CS) 
1140. As no proper personal hearing has been afforded to the 
appellant before the issuing of the impugned order, therefore, 
on this ground as well the impugned order is liable to be set 
aside.

That the non provision of the inquiry report amounts to 
deprive a civil servant from confronting and defending 
himself from evidence that may go against him, which is 
against the provision of Article lOA of the Constitution of 
Pakistan, 1973.

F.

G. That under the provision of Rule 14 of E & D Rule, 2011, the 
competent authority was under legal obligations to peruse the 
inquiry report and determine as to whether the inquiry has 
been conducted in accordance with prescribed procedure and 
whether the charge are proved or otherwise. The competent 
authority has made no such efforts and dismissed the 
appellant with a single stroke of pen, which is nullity in the 
eyes of law and liable to be interfered with by this Honorable 
Tribunal.

H. That appellant has been, condemned unheard being deprived 
of the right personal hearing.

Accused is stated to be a favorite child of law and he is 
presumed to be innocent unless proved othetwise and the 
benefit of doiibt always goes to the accused and not to the 
prosecution as it is for the prosecution to stand on its own 
legs by proving all allegations to the hilt against the accused. 
Mere conjectures and presumption, however strong, could not 
be made a ground for removal from service of civil servant 
[1999 PLC (CS) 1332 (FST)] 
prosecution proves accused guilty beyond any shadow of 
doubt, he would be considered innocent [1983 PLC (CS) 152

I.

Unless and until

(FST)].

That Re-instated employee would be entitled to back benefits 
as a matter of course unless employer is able to establish by 
cogent evidence that concerned employee had been gainfully 
employed elsewhere. In this respect, initial burden would lie 
upon the employer and not upon the employee to prove that 
such employee was gainfully employed during period of 
termination from his service. 2010 TD (Labour) 41.;

J.

That Civil servant who was dismissed from service through 
arbitrary and whimsical action of the government 
functionaries and re instated through judicial order of Service 
Tribunal would have every right to recover arrears of salaries 
by way of back benefits due to them during the period of their 
dismissal and re instatement. It would be very unjust and 
harsh to deprive them of back benefits for the period for

K.



Ik which they remained out of job without any fault on their part 
and were hot gainfully employed during that 

Supreme Court allowing their appeal and directingperiod
payment of back benefits to the appellant. 2006 T D 
(SERVICE) 551 (a).

That the penal order is not a speaking order for the reason that 
no solid and legal grounds have been giyen by the penal 
authority in support of his penal order. On this score the 
impugned order is liable to be set aside.

L.

That appellant would like to seek the pennission of Your 
Kind Honoure for award of personal hearing. Appellant may' 
kindly be granted the opportunity of personal hearing.'

M.

Through
lX—isca--------^

Ashraf Ali Khattak
Advocate, :
Supreme Court of Pakistan

Dated: A9/ :5/2021
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^BEFOR THE KHYBER PAKHTUNKHWA SERVITE

TRIBUNAL PESHAWAR

SERVICE APPEAL No. /2021

Adnan Khan
Ex-Constable No. 816, 
Operation Staff,
Police Force, Kohat. -

Appellant

Versus

The Regional Police Officer, 
Kohat Region Kohat and others

Respondents

AFFIDAVIT

I, Adnan Khan S/o Ramzan Khan Ex-Constable No. 816, Operation 
Staff, Police Force, Kohat, do hereby solemnly affirm and declare 
oath that the contents of this service appeal are true and correct to 
the best of my knowledge, and nothing has been concealed ^om 
this Hon’ble Court.

on

sponent
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Office of the 

District Police Officer, 

Kohat
VatecC I^::'J O/20i8Mo9d2S:S3/TA

CHARGE SHEET.

I, SQHAIL KHALID, DISTRICT POLICE OFFICER, KOHAT.
as competent authority under Khyber Pakhtunkhwa Police Rules 1975 
(amendments 2014) am of the opinion that you Constable Adnan No. 816 
rendered yourself liable to be proceeded against, as you have committed the 
following act/omissions within the meaning of Rule 3 of the Police Rules 1975.

That you while posted at Police Lines Kohat has willfully absented 

yourself from duty vide DD No. 37 dated 01.10.2018 till date.
That you are involved in a narcotics case vide FIR No. 737 dated 

07.10.2018 u/s 9C-CNSA PS MRS Kohat.
That previously, you alongwith a lady while trafficking narcotics in 

motor car No. ADC-448 Islamabad was apprehended by SHO PS

1.

11.

111.

Billitang vide FIR .No. 615 dated 27.11.2017 u/s 9C-CNSA PS 

Billitang and recovej^ Charas weighing 07 KG from the motor 

driven by you. You were
Icar

held guilty of the charge during 

departmental enquiry, but kept pending for want of court decision
in the said case, but your present act shows that you are a 

habitual offender. Therefore, you liable for re-departmental 
proceedings in the said charge.

2. By reasons of the above 

misconduct under Rule 3 of the Police Rules 1975 and have rendered yourse' 
liable to all or any of the penalties specified in the Rule 4 of Police Rules 1975^

you appear to be guilty oi
/

3. You are, therefore, required to submit ^ your writtbi-x 

statement within 07days of the receipt of this Charge Sheet To the 

officer.

41
enquiry

Your written defense if any should reach the Enquiry Officer 

within the specified period, failing which it shall be presumed tf at you have 

defense to put in and ex-parte action shall be taken against you.

A statement of allegation is enclosed.

no

4.

r\

'"A SHa,

DISTRICT POi;iCE OFFICEJ 
KOHAT /
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• * Office of the 

District Police Officer, 

Kohat

Dated 2018

mini

f<lMur*W*

DISCIPLINARY ACTION

SOHAIL KHALID, DISTRICT POLICE OFFICER.I,
• KOHAT, as competent authority, am of the opinion that you Constable Adnan 

No. 816 have rendered yourself liable to be proceeded against departmentally 
under Khyber Pakhtunkhwa Police Rule 1975 (Amendment 2014) as you have 

committed the following acts/omissions.

STATEMENT OF ALLEGATIONS
That you while posted at Police Lines Kohat has willfully 
absented yourself from duty vide DD No. 37 dated 
01.10.2018 till date.
That you are involved in a narcotics case vide FIR No. 737 
dated 07.10.2018 u/s 9C-CNSA PS MRS Kohat.
That previously, you alongwith a lady while trafficking 
narcotics in motor car No. ADC-448 Islamabad was 
apprehended by SHO PS Billitang vide FIR No. 615 dated 
27.11.2017 u/s 9C-CNSA PS Billitang and recovej^ Charas 
weighing 07 KG from the motor car driven by you. You 
were held guilty of the charge during departmental enquiry, 
but kept pending for want of court decision in the said case, 
but your present act shows that you are a habitual 
offender. Therefore, you liable for re-departmental 
proceedings in the said charge.

1.

11.

111.

For the purpose of scrutinizing the conduct of said 
accused with reference to the above allegations Mr. Ishaq Gul DSP Legal 
Kohat is appointed as enquiry officer. The enquiry officer shall in accordance 
with provision of the Police Rule-1975, provide reasonable opportunity of 
hearing to the accused official, record his findings and make, within twenty five 
days of the receipt of this order, recommendations as to punishment or other 
appropriate action against the accused official.

2.

The accused official shall join the proceeding on the
date, time and place fixed by the enquiry officer.

a

DISTRICT POLICE OFFICER, 
I^OHAT^/^^

No. 7^3 /PA. dated r /2018.
Copy of above to:-
Mr. Ishaq Gul DSP Legal Kohat The Enquiry Officer' for initiating 
proceedings against the accused under the provisions of Police 
Rule-1975.
The Accused Official:- with the directions to appear before'the 
Enquiry Officer, on the date, time and place fixed by him, for the 
purpose of enquiry proceedings.

1.

2.

i
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OFFICE OF THE 
DISTRICT POLICE OFFICER,

■KOHAT
Tel: 0922-9260116 Fax 9260125

.

)

O R D E R
i

This order is passed on the departmental enquiry conducted 
against Constable Adnan No. 816 (hereinafter called accused official) under 
the Khyber Pakhtunkhwa, Police Rules, (Amended 2014) 1975.

The following charged were framed against the accused official;-

He while posted at Police Lines Kohat has willfully absented 
himself from official duty vide DD No. 37 dated 01.10.2018 till date. 
That he was involved in a narcotics case vide FIR No. 737 dated 

07.10.2018 u/s 9C-CNSA PS MRS Kohat,
' That previously, he alongwith a^ lady while trafficking narcotics in 

motor car No. ADC-448 Islamabad was apprehended by SHO PS 
Billitang vide FIR No. 615 dated 27.11.2017 u/s 9C-CNSA PS 
Billitang and recovered Charas weighing 07 KG from the motor car 
driven by him. He was held guilty of the charge . during 
departmental enquiry, but kept pending for want of court decision 
in the said case, his present act shows that he was a habitual 
offender. Therefore, he liable for re-departmental proceedings in 
the said charge.

a.

b.

c.*

He was served with charge sheet & statement of allegations DSP 
Legal, Kohat was appointed to scrutinize the conduct of the accused official. 
The enquiry officer vide his finding and found him guilty of the charges leveled 
against him.

Final Show Cause Notice was issued at his home address, which 
was received by him on 22.11.2018, but the accused constable deliberately 
failed to submit reply. .

I he accused olficiai was called lor personal hearing in ordoily 
room on 10.12.2018, but he deliberately did not appear.

Record gone through, which indicates ll-ial llie accused official 
absented himself from lawful duty and subsequently charged in case FIR No.

■ 737/2018 Police station MRS. Furthermore, the accused official was-arrested
alongwith a lady while Irallicking naicolics in a niolor car vide Fir’: No. G 15/2017 
Police Station Billitang Kohat. Record further indicates that the accused official 
admitted relationship with the lady accused in case FIR No. 737 and friendship 
with the lady arrested with him in FIR No. 615. The accused official 
previously dismissed from service vide order dated 01.02.2016 for; willful 
absence from the service for the period of 60idays however, the punishn.ent 
was modified forfeiture of his one year service by Worthy RPO Kohat order 
dated 20.04.2016. Furthermore, it has been established that the accused official 
was a habitual absentee.

These act of the accused official earned bad name to a discip.line 
force on one hand and involved himself in criminal act / trafficking of narcotics 
on the other.

was

to
2
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i In view of the above and available record 
conclusion that the accused official was a habitual absentee and involved in 
crimina) act/trafficking of narcotics. Therefore, these charges leveled against 
accused official constable Adnan No. 816 have been established beyond any 
shadow of doubt. Therefore, in exercise of powers conferred upon me under the 
rules ibid, a major punishment of “dismissal fro

I reached to the

rvice” is imposed on 
accused constable Adnan No. 816 with'immediate effect. Yhe absence period is-
treated as un authorized leave without pay. Kit etc i^ued to the constable hB' 
collected. \ \ ■

Announced
10.12.2018

DISTRICTPOLICE OFFICER,

OB No. /.H 73 
Date /i-■/2niR
No z’ 3'^S,S -O.^yPA dated Kohat the / 7 j—^

Copy of above to the;
■ Reader/Pay officer/SRC/GHC for necessary action. 

R.l to report for collection of items and clearance.

• ■'i

2018.

1.• ^ 4(S' /3 2.
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THE HONORABE DEPUTY INSPECTOR GENERAL OF POLICE

KOHAT REGION KOHAT

11 OF THE POLICE RULES 1975APPEAL UNDER RULE

(AMENDED 701 41 AGAINST THE ORDER OF THE WORTHY 

DISTRICT POlir.F OFFICER KOHAT DATED 17-12-2018

WHICH THE APPELLANT WAS DISMISSED FROM,VIDE

LEGALANY LAWFUL ORSERVICE 'WITHOUT

IIISTIFICATION.

Respected Sir

be allowed to submit theWith great respect the appellant may 

ing for your kind and sympathetic consideration;follow

Brief Facts:

1. That appellant joined the Police Deptt; as police constable in the 

year 2008.

2. That the appellant since his enrolment as 

I his official functions purely on merits, efficiency and selflessly.

3. That the appellant during his service remained obedient to law 

well as to his worthy senior officers. On account of this 

the worthy officers have never made any complaint

service.

constable discharged

and' as

score,

against the-appellant during his 

4. That the Worthy Senor Officers also put their confidence in the ^ 

appellant. They assigned a number of sensitive and risky ,tasks 

‘ to the appellant which the appellant fearlessly and courageously

accomplished with success.

,R#



5. That the appellant while serving'in the police Deptt: fell in

of the appellant tried to

to aN
, /\

of the bad wishersconspiracy. Some 

ruin his service career 

6. That against the appellant 

9C-CNSA was registered in

and as well as reputation.

FIR Nos.615 dt;27-ll'2017,Ll/S 

the police station Billitang while 

vide FIR No.737 dt;07-l 0-201 8 U/S

case V

subsequently another case

9 C-CNSA was registered in P.S MRS Kohat.

registered against the appellant were
7. That both the above cases 

false and frivolous however 

subsequently faced trial of both the cases

arrested andthe appellant was

before the learned

trial courts.

8. That regarding

.Billitang Kohat the a

itted by the learned trial

2017 U/S 9 C-CNSA .P.S 

-12-2020

court i.e. Additional District &

FIR No.61 5 dt;27-l 1

ppellant vide judgment dated 02

W3.S cicqu

Sessions Judge-l Kohat.
1

9. That another case

NSA P.S MRS is under trial in 

It is likely that in this case

not present at

alleged recovery of the contraband 

enclosed)

10-2018 U/S 9 C- 

-1 Kohat.
vide FIR No. 737 dt: 07

the court of Learned ADJ

appellant will be acquitted

of the

C
too the

the spot at the time 

narcotics. (Copy of the FiR is
because he was

illegal and ’ malafide cases 

account of arrest of 

from his duty, which

ofThat due the registration 

the appellant he was
10.

arrested. On
against 

the appellant

beyond his control.

forced to remain awaywas

was
back of the appellant 

initiated wherein the appellant was

at thethe meantime11. That in

departmental enquiry was 

charged three fold i.e 

FIR No.737 dt; 07-1 0-201 8 U/S 9 C-

, absence from duty, .involvement in case

CNSA P.S ,MRS and lastly



asj
involvement of the appellant in case FIR No.61 5 dt. 27 1 1 201 7 

U/S 9 C-CNSA P.S Billitang Kohat.

That the one sided, unilateral, biased, malafide and so palled 

enquiry ended in dismissal of the appellant vide order dt.l7- 

1 2-201 8. (Copy of the impugned order is enclosed)

That the impugned punishment order consists of a number 

irregularities, contradictions, surmises and 

hence, the said order is open to a number of legal

12;

' 13.

of inconsistencies

conjectures

and factual questions.

That the appellant submits in the following lines some of the

the other which may kindly be

14.

grounds of appeal among

perused with open, free and independent mind so that to arrive

honor to do Justice to the: Just conclusion and enable your 

Dpellant.

a

a

• Appeal:Grounds o

That the impugned order of punishment dt;1 7 1 2 201 8 is 

accordance with law, rules and the established principle of
j . . . • f

justice. Hence the said order is not sustainable in the eyes of law

and is legally liable to be set aside.

That the impugned order.of punishment dt:l 7-1 2-201 8 is 

misreading of evidence coupled with surmises.

A. 1

. not in

B.

based on

conjectural and legal / factual discrepancies.

That upon the appellant no Show Cause Notice, Charge Sheet 

or statement' of allegations was served. It is mentioned in the

C.

impugned order that the final show cause notice was served upon

The said statement isthe appellant at his home address.

and absolutely incorrect. As stated above no showerroneous

cause notice, charge sheet, statement of allegation or final show 

. cause notice was served upon the appellant.
-



.. A
That under the law and rules service of show cause noticeD.

charge sheet, statement of allegation and final show cause notice

is mandatory upon a defaulter official. ■ Without service of the

officer cannot legallyaforementioned documents, enquiry 

proceed against a defaulter government official. If in absence of

such documents, enquiry officer proceeds with the enquiry he 

obviously commits material legal error which amounts to 

miscarriage of justice. Such an act by the enquiry officer vitiates

the entire enquiry proceedings.

That in absence o! service ol the above relerred documents

the defaulter official infliction of punishment by the 

competent authority is illegal ab-initio and of no legal effect upon

£.

upon

the rights of the defaulter official.

That the entire enquiry was conducted at the back of the

informed about the initiation

F.

appellant. The appellant was never

o1 enquiry against him nor any show cause notice, charge sheet,

notice was servedstatement of allegation or final show cause 

upon him. Hence the entire proceedings against the appellant

conducted without any legal sanction.

That under the law / rules, the enquiry officer is bobnd to 

record statement of the witnesses in presence of the defaulter 

official but in case of the appellant no witness was examined in 

his presence nor the appellant was provided legal right to cross 

examine such witnesses.

That the allegations against the appellant are vague and

were

C.

H.

doubtful.

As far as the alleged absence, of the appellant in concerned, the 

author should have taken notice of the fact that on account of 

registration of two fake, fabricated and malafide criminal cases 

against the appellant he (the appellant) was forced to remain



■ away from the place of his service because the appellant was put 

in the jail as under trial prisoner. If service record of the appellant 

is perused, it will reveal that the appellant during his . service 

remained punctual but in this case his presence was beyond his 

control. Thus remaining away from his place of duty was not 

intentional.and deliberate therefore, the issue of absence cannot 

be made as one of the point of allegation against the appellant. 

That in the fist of allegation, two cases registered against the 

appellant were referred. One is FIR No.61 5 dt:27-l 1-2017 U/S 9 

C'-CNSA P.S MRS Kohat and the other is FIR No.737 dt:07-10- 

201 8 U/S 9C CNSA P.S. MRS Kohat.

In this regard it is respectfully submitted that both the cases 

against the appellant were registered illegally and upon malafide 

intention. Hence not only both the above mentioned cases but 

arrest of the appellant was also illegal. However, it is submitted 

by the appellant with great satisfaction that with blessings to 

Allah, the appellant has been acquitted after proper trial by the 

of the learned AddI: Sessions Judge-! Kohat vide its

)

court

Judgment dt:02-l 2-2020. (Copy of the judgment is enclosed)

That if the judgment of the learned court is perused, it will reveal 

that the appellant was not acquitted on the basis of the benefit of 

doubt but the learned trial court was pleased to vehemently

declare that the appellant is not guilty of the charge of traffic king

the allegation regardingor possessing narcotics. Hence 

trafficking and possessing narcotics against the appellant proved
\

incorrect and false.

That regarding the other illegal criminal case vide FIR No.737 

dt;07-l0-2018 U/S 9 C-CNSA P.S MRS Kohat, the appellant may 

be allowed to state that the place from where the recovery was 

affected, appellant was not present on the spot. Two ladies

/



A arrested because thenamely Zahida Sultan and Kiran were 

contraband charas was allegedly recovered from their possession.

The appellant was charged by Islam ud Din the then SHO MRS on

the basis of malafide intention. In FIR charge /allegation against

based on surmises andthe appellant was purely suspicious

conjectures. The appellant submits with assurance that the said

stand at the trial and theagainst the appellant will not

Insha Allah ultimately acquitted from such a

case

appellant will be 

frivolous and doubtful charge. (Copy of flR is enclosed).

charge against the appellant at serial No. C in Highlyl.That
doubtful and contradictory in nature because at the one place it is

kept pending tillstated that the departmental proceedings 

the decision of the criminal case 

U/S 9 C-CNSA P.S Billitange 

subsequent place of the order at 

conversely stated that since he (the appellant) is 

offender therefore, he is liable to re-departmental proceedings in

were

vide FlR'^No.615 dt:27-ll-2017

Kbhat while on the other at the 

serial No. C it has been 

a habitual

the said charge.

taken by the order Justifying reopening of the enquiry 

totally opposite to the law and the

The stance

against the appellant is

principles of justice. Once, if the departmental proceedings

of Criminal case and subsequently if 

registered, such'development does not legally Justify 

against the defaulter. Hence plea for 

reopening and decision of the enquiry against the appellant,has

are

kept pending till decision

other case is

re-opening of enquiry

legal sanctity and the impugned order by all means is 

against the law and-of no legal effect.

J.That it was a'correct legal approach to keep pending the enquiry 

- ill decision of the criminal-case. If subsequently another criminal 

registered against the appellant even then there is no

got no

i ■

case was

•)
X'



•' \
legal justification to re-open the enquiry. In that case the enquiry

deserves to be kept pending till disposal of both the cases. By re­

opening the enquiry against the appellant the department has fell

into a material legal error which is not curable in the eyes of law

and has made the law the impugned order of punishment as

illegal.

That the Honorable Supreme Court of Pakistan vide itsK.

Judgment dated 10-10-2005 has held in its Judgment that 

“Registration of FIR against a person would not ipso facto .make 

liim guilty rather he would be presuiried to be innocent until 

convicted by a corhpetent .court". The Honorable court further 

stated that “in the present case the petitioner had acted with , 

utmost hurry and hot haste for which no plausible explanation 

was provided by them either before the Tribunal or by Mr. Shahid 

Bajwa while arguing this petition in this court”. Copy of the

‘

Judgment is enclosed.

The relevant authority in the case of the appellant has not 

disclosed that what was the reason for re-opening departmental 

proceedings before decision of the criminal cae against the 

appellant. Thus the impugned order of dismissal is not only 

against the law/ rules but also violation of the Judgment of the 

Honorable Supreme Court of Pakistan.

That similarly vide Judgment dt: 14-02-2018 has hold in its 

Para 6 that “if criminal case is registered against the civil servant

L.

or employee, the employer is supposed to suspend that civil

.servant employee instead of dismissing him from his service/ 

employment”. The Honorable Court further laid down that “in the

instant case the decision of FIR/ trial is pending and petitioner is

on bail, therefore, it was better and lawful for the employer to had

suspended him till the decision of criminal case registered against



V\
him”. The Honorable Court further held that “but the law has not

been followed as under no law ihey can siraiylUaway award

penalty of dismissal from service”. (Copy of the judgment is

enclosed).

That when earlier the departmental enquiry against theM.

appellant was kept pending till the decision of the criminal case

then what prompted the authority to reopen the enquiry against

the appellant before decision of the criminal case. ^ Reason
’i

advanced by the competent authority in the impugned order is\ •s

neither convincing nor lawful. Hence the enquiry seems, to be

based on malafide and thus it is not operative on the rights of the

appellant and liable to be set aside.

That constitution or Pakistan vide Article 10-A hasN.

guaranteed fair, transparent and independent triai/enquiry. The 

present enquiry is the living example of the sheer violation of the 

Fundamental Right of the appellant, which is neither approved by 

the law/rules nor by the principles of justice. Thus at this score 

too the impugned order of punishment deserves to be set aside.

0. That after acquittal of the appellant by the learned trial court, 

the appellant went to the police lines for resuming duty, but the 

appellant was informed that he was dismissed from service. The 

deptt: did not bother to inform the appellant about the impugned 

punishment at his home address, which speaks of the ill will and

V

malafide intention.

That with the one stoke of pen more or less ten years serviceP.

of the appellant was thrown in dust bin without any lawful

justification.

That the appellant has a large family. The impugned: order
: I

will put the entire family to starvation and the appellant is likely 

to sustain irreparable loss for no fault on his part.

Q.



*
4 Vk That the impugned order of punishment is based onR.

, surmise's, conjectures, dpubts, suspicions and presumptions. 

Under the law, no punishment can be imposed on the basis of

presumptions. The impugned order thus becomes illegal on this

score alone.

That the impugned order contains a number of legal flaws,S.

inconsistencies, contradictions and lacunas, on account of which

the impugned order is not sustainable in the eyes of law. /

That if deemed proper the appellant may kindly be heard inT.

person.

Prayers,-:
- .c

In view of'the above facts, the impugned order of punishment 

being repugnant to law/ rules, contradictory, unfair, fanciful, 

capricious, doubtful and violative of law, rules and the golden
/

principles of Justice may very graciously be set aside and the 

appellant may kindly be reinstated in service with all back 

benefits. The appellant will pray for your long life and prosperity.

Yours Obediently, //I

Dated :j2o-
ADNAN KHAN
S/0 Ramzan Khan
R/o Maidan Chowk Jungle Khe!
Tehsil District Kohat.

\
Cell No. 0333-9624524

'j

\
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mIN THE COURT OF ABID ZAMAN
ADDITIONAL SESSIONS JUDGE-I/JUDGE SPEaMj}}^ . 

. COURT, KOHAT
SPHC No 42/2018

.{Date of original institution: 
Date of hearing:
Date of Decision:

14.04.2018
02.12.2020
02.12.2020
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TML STATE....VERSUS... ■ Adnan Khan aged about 29/30 years s/'oJ'ig ' 

. i RruTizan iChan. r/u Maidan Chowk Jangle
' Khel Tehsil & District Kohat

T

j

:' -iCA(Accused facing trial)
Mst.Kiran Bhati d/o Saleem Bhati r/o 
Garden Colony Kohat

' (Absconding accused)

•i

I Charged vide FIR'# 61b ' ■;
I Dated 27.11.2017 
I U/sections.: 9c CNSA 
; Police Station: Bilitang, Kohat

i\

\
\Present:

APP Mr.lbrar Khan for the State.
Mr.Fawad Hussain Advoca.te for defence. •

■N |J U D G M E N T

i Adnan Khan aged about 29/30 years s/o Ramzan Khan r/o
I .
jMaidan Chowk Jungle Khel Tehsil & District Kohat (hereinafter
I .i
■referred to as accused facing trial) faced trial and is found not 

iguilty for the offence u/s 9-c CNSA in case FIR No.615 dated 

;27.11.2017 registered at PS Bilitang Kohat.

Prosecution,is always duty bound of full proof and failure thereof

Benefit ol even a single •-iwould alvva3-"S bene’.iil accused facing trial, 

reasonable doubt,' appeared from evidence of proseciabon, is always

In thisgolden . principle of Administration of Criminal Justice, 

respect, reliance is placed upon the cases of‘^':Mu.ha3iimad Akr,an.d'' 

“reported in 2009 SCMR P-230, “Tariq Farveez” reported in 1995
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' 4
! SCMR P-1345, “Hashim Qasim” reported in 2017 SCMR P-986' 

i “Nasaruliah alias Kasaro”
'' ■ ' i

“Muhammad Mansha”
i ']
i Jabbar 2019 SGMR 129, Mst.Asia Bib# PLD
' ■ ■ '■:i

Khurshed Ahmad

reported in 2017 SCMR P-724 and\ 

reported in 2018 SCMR P-772, Abdul '

2019 SC Page-64, 

vs the State reported in 2020 MLD P-649, 

Mst.Asia Bibi vsjThe State and another reported in PLD 2019 

I P-64 and Abdul Jabbar and another vs the State reported in 2019

\

. \

SC

SCMR P-129.
:•

The.reasons for above referred conclusion.are as follows: 

Precisely, accused facing trial was found in possession of 7000 

grams Charas Ga.fdha and-was chailaned u/s 9c CNSA.
I, ' , . '

j It is pertinent to mention here that co-accused Mst.Kiran Bhatti
i • ' ,

i . J ' 1 •during the course..of trial absented herself. Thus, she was proceeded
I ■ , i . ■ ' ■ ^ ■

u/s 512 Cr.PC and prosecution was allowed to adduce its evidence in

Provisions of section 265c Cr.PC 'Complied with and charge
i ' -i '
under Section 9-c CNSA. was framed on 26.10.201S which is as

follows:
;■

“That on 27.,11.2017 at about 1600 hours at Main Pindi Kohat

ijOad, at Bilitang Chowk falling vdthin the criminal jurisdiction of PS

Bilitang, Kohat, and the local police was on Nakaba,ndi in the

rneanwhile, a motorcar No.ADC-448/Islamabad came which was 
i

driven by you accused Adnan Khan and your absconding co-accused.

Kiran-Bhatti seated on rear seat. On checking the said motorcar the 

local police recovered two bags blue in color, concealed beneath the

front to seat of the said motorcar, one bag containing four packets of

ilh;;u'as Cai-dha wliile Lfie second bag containing -tl'irec packets ol'
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Gardha, each pack.cl weighing 1000/1000 grams (total 7000 grams^ 

Thus you committed an offeiice punishable u/s 9-c CNSA.”

Since accused facing trial pleaded not guilty and claimed trial
i , ■

therei'oj'e prosecution.vv^fe alTorded full o;i:^:)Ortunity to jDrove their cdso

<gr'-
j

and produced the following witnesses. Gist whereof is as follows.

PW. 1 Naveed Khan ASI, is marginal witness to recovery memo Ex.PC.

story as narrated'hn

•,

PW.2 Iqbal Khan SHO, reiterated the same

Murasila Ex.PAyi.

PW.3 AmanuUah Khan^SI, investigated the instant case.
’1 '■ •

PW.4 Shah Muhammad No.25, received the case property and kept

the same in safe custody of PS Malkhana.
:! ■ A ^ "

PW.5 Ubaid Khan s/o Yaqoob Khan, stated that he gave the motoi'car
I

• I , • ’ t .P

No.ADC-448/Tslamabad to accused Adnan on 27.11.2017 on rent.
. . ,i ■

PW.6 Noor Khan HC, chalked out case FIR Ex.PA.

PW.7 Khan Saeed Naib Court, is marginal witness to recovery

/ 1-

h\A
' i

h
; i

i

ht i

4

1

v’ memoil
■s

■iEx.PW.6/1.j
J

i;

29.09.2020 and statement ofProsecution closed its evidence on1
i

recorded on 5.10.2020. In a.ii accused u/s 342/364 Cr.PC, 1898
■I

question No.lli the accused facing trial replied as follows;

was
■r
I
I

the instant case by■■'I am totally innocent and falsely charged i

show their efficiency to'their high ups. There is

in.r

nothe local police to

independent and impartial witness against me.

Since accused .refused to be examined on oath and produepon 

of defence evidence, therefore arguments ofboth the parties heard

I
t

i on

•1
i02.12.2020.

.i im
Arguments heard and record perused.iil

Ad
1

>-S
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Learned APP Mr.lbrar Khan for State argued that narcotics 'A
\

recovered from the motorcar which was in exclusive control of the 

accused faciniv; trial being its driver. I-h; furll'ici- argued ti'ial, PWs arc
■ . ■ '’Sconsistent on main points^of recove;ry and other proceeding in the

instant case. That i''SL report Ex.PZ is in positive. He next argued that

\
y

y. .

safe custody and safe ti'ansitof the narcoties is proved througfi cogent 

and reliable evidence. He next girgued that there is no ill-will, or 

malafide on part of the complainant/SHO and PWs to falsely implicate
I

I the accused facing trial ih the instant case. While summing up the
j . V ■
case, he submitted that the prosecution has proved its case against 

the accused lacing trial and accused may be convicted and sentenced

to the maximum punishment provided by the law.

On the other hand, Syed Fawad Hussain Advocate, learned 

counsel contended that accused facing trial is innocent and 

'he , has been .falsely implicated' in the instant case

.\
V

#' by

complainant/SHD, just to show efficiency to his highups b}^ making

false and progress cases. Next argued that there is no independent

p'ld impartial witness of thc-recovery proceedings to prove the stance
I I

of prosecution/complainant.' Next argued that the recoveiy was not
i '
effected in the mode and manner as mentioned in FIR. According to 

him,, PWs to the alleged recovery are police officials and they have

Next argued thatcontradicted eacli other on material points.
r'

prosecution has failed to prove the safe custody and safe transit of the

Recovered alleged contraband. While summing up the case, it was 

submitted that the,!prosecution has failed to prove its case against the 

accused, facing trial beyond the shadov/ of doubt and I’nat the accused

'■] facing trial may be acquitted of the charge leveled against him.

A
V H..V.•I
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Athe poml\Keeping in view' the nature of the case
■ \

■deterniination are as:
'1^

Points for determination:--- - >

Whether recovery of 7000 grams Charas Gardha from
i. ' ^

'j ' ^
accused facing trial was proved by prosecution?

Whether safe custody and safe transmission of samples 

established against accused facing trial?

Whether the recovered contraband was proved as “Charas

N1.

. ii.

was

111.

Gardha”?
'I

Whether chli Detail Record (CDR) was proved, to beIV.

collected in accordance with law and its value?

Whether the motorcar No.ADC-448/Islamabad is liable to
i

V.
•:
i!confiscation?

Whether the accused found guilty, if so, the sentence? 

Mv findings for points of determinati_om

vi.

''®Sa'-dins the

necessitated the association of private witness (s) to lend support to

Perusal of the record revealed that there was prior information

which

n/
\

of narcotics,s m uggli n g / tra n s]Dort'a ti on

i

there shouldthe genuineness of the recovery proceedings, if

plausible . explanation for such failure on

not so

1 part ofhave some1

i
I prosecution.

The association ' of private or independent witness (s) is
I . 'i .
i conspicuously missing from the available lecoid. Similarly) 1 scanned

the statement of Iqbal Khan SHO {PW.2), theie i.

respect of such, failure.

t

I
i

no explanation,IS

This materia,1mucli less plausible, in

bud makes thedeficiency on part of ^qrrosecution, at, the very

under the cloud of doubt.genuineness of recovei-y proceedings
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Secondly, .another.facl’.or conspicuous iVom available record
'' ' ,1 . .

that no contraband was'recovered from the personal possession of \
''i '■

accused facing trial and nor on his pointation from motorcar No.ADC-

ly

44S/Islamabad.''

i:
No doubt,- accused facing trial being driver of the vehicle is 

presumed to have control and knowledge of material, including 

narcotics, found in the .vehicle, however this presumption is not 

sufficient to conclusively determine the conscious knowledge of 

accused facing trial regarding the presence of narcotics in the vehicle.

V

In other words, the prosecution was duty bound to prove the conscious

i knowledge ol'iiiccLiscd, facing trial regarding the presence of narcotics

in the vehicle through cogent and reliable evidence.

i The criminal intent is always consider as essential ingro;dient of

• ^ eveiy offence. In'case in hand the conscious knowledge of accusdcl .\..

' facing trial is the basic. ingredient to be proved through cogent 

evidence by prosecution in order co have conviction of accused facing
ri-

: tinal.■#

In these circumstances, the first question before me that how

Iqbal Khan SHO (PW.2) came into knowledge regarding-the existence

of narcotics secretly placed in the vehicle. I scanned the entire record

but unable to find any satisfactoi-y answer to this fundamental query.

I Thirdly, co'mplainan-t/SHO Iqbal Khan' (PW.2) in his cross

! examination has bategorically admitted that the Murasila (Ex.PA/1)
I t

I ‘ :

jwas drafted on his dictation by his gunner, whose name remained in

.mystery. Such gunner was never produced before the court during

This factor makes the preparation of Mura.sila.Trial of the case.

(Ex.PA/l) on the'spot highly doubtful. Besides, being suggestive of

nap. i
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■iy proceedings might have been conducted^the fact that the recovei

A•1
I inside the PS.

This inference is iurther strengthened by DD .entr}^ (Ex.PW.8/7) - \
.'I ' ■ '

wherel'jy, the names of Novecd Khan AST (I^W.l) ns v^'ell as abandoned 

marginal witness Bashir Hussain was not mentioned.

Fourthly, 1 will discuss the statements of SHO/compiainant

8

Iqbal Khan (PW.2) and recovery witness Naveed Khan ASI (PW.l)

well as genuineness ofregarding the truthfulness of these witness as 

recovery proceedings.

At this stage, it is pertinent to mention that the status of these

witnesses is not only that ol recovery and marginal witness

respectively but are just like the eyewitness (s) ol the occurrence.

Thus, principles'which govern the appreciation of an eyewitness (s),

clo apply to the appreciation to the witnesses mentioned above.' 
i ■ ; :

The prirneTactor before me is, thus, whether complainant/SHO•V

lb

Iqbal Khan (PW.2)- and Naveed Khan'ASI (PW.l) are truthful and

1 trustworth}^ witness.

Perusal of.the record shows that Naveed Khan ASI (PW.l) in his
.1

examination stated that,

“The case property was in shape of slab...Some of the packets

are powder and some are in a soft shape...”

On the other hand, Iqbal Khan SHO/compiainant (PW.2)

I ' ' •

examination stated that,

“The contraband was in soft slab shape...”

from ' the

1
.-SB—

cross

in his

cross

ofexaminationscrossThese

plainant/SHO Iqtaal Khan (PW.2) and Naveed Khan ASMPW.l)

extra.cts

com

!
^ 3 Sh'
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1 ' 'convinced me that both these witnesses contradicts each other A ■\ •
A,:

material aspect of the case.

Thus, both these witnesses namely complainant/SHO Iqbal 

Khan (PW.2)' and! Naveed Khan AST (PW.l).^are not truthful and worth A 

reliable witnesses, which creates serious doubt regarding the actual '

mode and manner of the recovery and its genuineness,

Fifthly, accused facing is not the registered owner of the 

motorcar No.ADC-448/Islamabad. The incriminating material against

accused lacing trial is rent deed (Ex.PW.4/1) m support whereof one

(.ivviici' <'f Neill. A Cm' I'l.ti'miiig
;

(.)ljuid Khan was cxiuiilncd as (PW.h) i.c.

at District Kohat by the name of “Shan 'Rent A Garb

examination of Obaid Khan (PW.5) it is admit.ted! During cross

' that his 161 Cr.PC statement was recorded on 5.2.2018 i.e. after about

. Such kind of delayed statement and• I 70 days of registration of the
I ' •

that too without any plausible explanation-makes the worth of Obaid

case
%

AV
\v

i Khan (PW.5) less. In theisame manneiy the genuineness of rent deed
It

(Ex.PW.4/1) also becomes'highly doubtful. On this score alone. I am 

rely upon rent deed (Ex.PW.4/1). The prosecution is, thus, 

that how-vehicle No. ADC-448/Islamabad came into

i'.-

•d

not able to

failed to prove

hands of accused facing trial through cogent and reliable evidence.

narcotics was recoveredLastly, in,case in hand 7000 grams 

contained in seven packets and samples of 5/5 grams each w^ere.

separated from each packet. In such like scenario, the prosecution was

Perusal ofconnect each sample with its origin.duty bound to

statements of complainant/SHO Iqbal Khan, (PW.2) and one of the

namely No.veed Khan ASI wouldmarginal witness examined as PW.l 

reveal that was not marked with distinct identification to connect the

dr
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same with its ■ origin. Same deficiencies exist in the content's 

Murasila (Ex.PA/ 1) as well as recovery memo (PC). This is a materia
j

lacuna on part of prosecution. In this respect, 1 am guided by the cases

of Zafar Iqbal reported in 2019 YLR P-f916 (Lahore High Court),

\

\

NI

Safdar Iqbal reported in 2019 MLD P-1518 (Lahore) and

Muhammad Yaseen reported in 2020 P.Cr.L.J P-1295 (Lahore)

wherein such kind of recoveiy was disbelieved and discarded.

AS Thus, point No.i is decided in negative.

Prosecutioii was duty bound to prove the safe custody and safe

transit of the recovered narcotics, In this respect, 1 am guided by the

cases of Amjid jAli reported in 2012 SCMR P-577, Ikramullah 

reported in 2015 SCMR P-1002, Muhammad Arshad Mughal
i'.

reported in 2019 YLR Page-925 and “Abdul Ghani and others Vs.

the State and others (2019 SCMR 608).

For proper understanding, it is necessary to reproduce some
I

portion from the base of Abdul Ghani (Supra) as:

“It has already been clarified by this Court in the cases of the ■ 

State through Regional Director ANT v Irnam Bakhsh and others (20 J 8 

SCMR 2039), IkrdmuUah and others u. The state (2015 SCMR 1002) and , ,

r '
■ .i-C"

i Amjad Ali v The[ State (2.012 SCMR 577) that in a case where safe ' >

safe transmission of samples ofcustody of the recovered substance or 

the' racouer&d substance Is not proved by the prosecution thiough
i

independent evidence there it cannot be concluded that the prosecutiori
i' ■ ■

had succeeded in establishing its case against the appellants beyond
'!

reasonable doubt The case in hand suffers frairt. the same legal defects.

I'his appeal is, therefore, allowed, the convictions and sentences of the
■1 ■ . '

appellants recorded a.nd upheld by the courts below are set aside a.nd.

1I

I

li
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they are acquitted of the- charge hy extending the benefit of douh 

thejn. They shall he released from the jail forthwith if not required to hi 

detained, in connection with any other case/’

Shah Muhammad. No.25 {PW.4), the transmitter, in his cross

V C

\
\

>•, '.
\

examination stated that,

“It is correct that my 161 Cr.PC statement was rcctjL'dcd on

25.12.2017 whereas Ex.PX is 0129.11.2017. R is correct that thp'e

the PS to the FSLentry of daily diary regarding my departure Ir

Peshawar as well as entry of arrival from FSL Peshawar to PS.”
,1

Thus the Transmitter i.e. Shah Muhammad No.25 (PW.4) came

omno
r/l

into possessionjof samples on 29.11.2017.
I,

Khan Ac (PW.6) Moharrir of the concerned PS, in his cross 

examination stated that, ;

• Noor

V/
handed over to me on 29.11.2017 

Amanullah Khan SI. It is correct that enti-y of
y “It is correctithat samples were

Oi'V ' hy Investigating Officer

, register No. 19 is not available on case file.”
■v>-

f Shah Muhammad. No.24 (PW.4) and Noor Khan■ r
These extracts o

d were handedthat the representative samplesHC (PW.6) convinced me

by complainant/SHO Iqbal Khan '’■(PV/.2) to Amanullah 

the date of recovery i.e.

absence/non-production of entry of 

concerned PS for safe custody of case ,

over

Investigating Officer of;the case (PW,3) on 

;Similarly, the27.11.2017.

register No. 19 (register kept at

ty) further strengthened the suggestion that the representativeproper

the Malkhana ofThe concerned PS but 

remained in possession' of Amanullah SI Retred Investigating Officer

was
samples never remained in

(PW.3). \d■;

5
■ «

f • i
■C

!■'4

;■

(■/ -
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. Amanullah SI Retired (PW.3), Investigating Officer of the tase,
' , K

I his cross examination categorically admitted the -possession• ^
\ •
\

A.representative in his custody till its dispatch for FSL exa.mina.tion on

29.1,1.2017. Anfanull.ah SI Retired (PW.3)4Tnvestigating Officer of the

case being prosecution, witness and his custody by no stretch of
;>

imagination can be considered as safe custody.
;;

By now, it is well settled by Superior Courts that whenever a law

provided a thing'; to be done in particular manner such thing should

be done in that rhanner.'

Tfie custody of representative samples with Amanullah SI Retired 

I (PW.v3), Investigating Officer of‘ the case
i
i 29.11.2017 amounts to illegality and materially impaired the isafe 

custody of representative samples. In this view of the matter, the - 

prosecution has miserably failed to prove the safe custody of

representative samples,
1

Thus, point No.ii is decided in negative.

By now it is well settled by Superior Courts that FSL report shall 

contain all the ibetails regarding the tests applied and protocols
I ■

I [i

followed while preparing such report.

These are (i) tests and analysis of the aliegc;d drug (ii) the results
■ ' ■ :! ■ ■■

of the test(s) carried out and (iii) the test protocols applied to cany out

these tests.

In absence of such mandatory requirements, the FSL report is 

held inconsequential and in violation of mandatory provision of Rule- 

&■ of Control-of Narcotics'Substances (Government Analyst) Rules, 

2001. In this respect, reliance is placed upon the cases of Imam 

Bakhsh reported in 2018 SCMR P-2039, the case of Muhammad

i
from 27.11.2017 till

23^ I

53 I
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\ ,

Arshid Mughal ! reported in 2019 YLR P-925 and Ikramulla '
• '!

reported in SCMR 2015 P-1002, Khair ul Bashar 2019 SCMR P^ 

930, Qaiser Javed
1,

reported in PLD 2020 SC P-57, Muhammad
\

Boota reported in 2020'sCMR P-196, 

j2020 P.Cr.L.J P-1263 (Peshawar High

Yaseen reported in 2020 P.Cr.L.J P-1295 (Lahore).

l^vSL leport Ex.PZ is blank and not prepared in the prescribed 

per the jabove-mentioned protocols.

Aman ul Haq reported in 

Court) and Muhammad

>1r
form as Thus, the. allegedly

recovered drug was not proved to be Charas. Hence the FSb report 
I ' '
px.PZ does not quality the above referred mandatory standards.

Another material lacuna which is transpired from perusal of FSL 

report Ex.PZ is that ehemical anal3^sis etc were conducted in. 

];espect of each'sample separately. No doubt, seven samples of'SysT- 

grams each were received by FSL for examination.
I •

examiner was duty bound to conduct; analysis of each sample
i , , ■

^^■P'-‘’"':dely and mention the results alongwith protocols accordingly, 

mandatory requirement is substantially in FSL report Ex PZ ' At
. . . ,h

■'■■ 'A'' " Stage, It IS relevant to reproduce a para from the case-of Ameer
I ' li ' ■ ■

Zpb reported in PLD 2012 SC P-380 of the Hon’ble Supreme Court
I I\

of Pakistan, as: ;
■ I

i rr •
1 .“As is evident from the resume of the precedent cases mentioned '
' 1

above, the trend of authority of this Court leans overwhelmingly i 

favour oj obtainingand sending for chemical hnaltisis a sevarate. r ,' ' ^
.^gparate po.ck.et/ca.k.e/slab of the 'substance alleaed.lu

i i

L^fo^<^Tod from an accused person’s possession and for its separate 

analysis by the Chemical Exa?niner in order to confirm and estcihlish

entire quantity of the allegedly recovered

no

■fc

The chemica.l •

.n
rv

y?'

in

11,11

doubt that [the
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substance was indeed, narcotic substance. It is our considered opimot, 

that a sa.mple taken of a recovered, substance must be a representative^ 

sample of the entire substance recovered and if ho sample is takerifrom. ,\-

any. particular packet/cake/slab or if different samples taken from
f ' ' • '«

d.ifferent packets/cakes/slc^bs are not keiot separatelu for their separa.te 

analysis bii the Chemical Examiner then the sample would not be a

\• %
• ^

repIeserUa.Live sa.inpIe and. it would be unsafe to rely on the mere word

5 of mouth of the prosecution ujitnesses regarding the substance of whichc

no sample has been taken or tested being narcotic substance.’’

(Underlining is mine).

The same ;principies of chemical analysis of each sample

separately were also followed in recent cases of Zafar Iqba!l reported

lin 2019 YLR P-1916 (Lahore High Court), Safdur Iqbal reported in

2019 MLD P-1518 (Lahore) and Muhammad Yaseen reported in

2020 P.Cr.L.J P-1295 (Lahore).
i

This deficiency makes the FSL report Ex.PZ as inconsequential.' ■-

I Thus, point No.iii is decided in negative.
i ■

I Importantly, another piece of evidence is CDR whereupon the
I • i ' '
iprosecution reliesithe most. However, the following serious inlirmities

\jp/

, V-

are found:

Firstly, the prosecution was duty bound to have had received 

the CDR with an ■ endorsement of the Cellular Company
■ si ’ ' ' ' ' ' ■

concerned having stamp, and. signature thereupon of The 

concerned authorized officer.
'I .

Secondhe while taking into possession the CDR, the same 

must be; through a recovery memo with recovery witnesses 

and should have been associated a person from the

vh I

1.

11.

.1
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concerned Cellular Company. But no such recovery me™V-.

and witnesses were associated by the prosecution.

Thirdly, there ' should have been a statement of the \111.

Representative, of the Cellular -4;:ompany to the effect of 

issuance and receipt of COR. But no such evidence has been

collected by the prosecution.

Fourthly, the CDR does not bear even a single signature of

authorized olTicer of the concerned company.
'i

Fifthly, "there is-no transcription/record pertaining to the

iv.

—5*—,

V.

conversation of the accused facing trial and without such

transcript of the conversation, the CDR is not worth reliable.

Sixthly,There is no proof of issuance of the SIM number inVJ.

the name of accused facing trial and its use by the accused

facing trial.
,1

On the basis of above referred serious infirmities, I am convinced

that the CDR is doubtful whether 'the same is generated by

Investigation Officer himself or the same has been issued by the
I ^

concerned Cellular Company. In this view of the matter, I am clear in ■

my mind that CDR cannot be considered either substantive or

corroborative piece of evidence in order to connect the accused facing 
1 '' 

trial with the commission'of crime. Here I am guided by the cases of
;■

i Azeem Khan reported in 2016 SCMR P-274, State vs Behram Khan
! ■ . - • • I

I reported in 2016'MLD P-63, Tariq Hussain reported in 2018 MLD P-
j 1 ; .

1573 and Kaleemullah reported in 2018 YLR P-2363.

Thus, point No.iv is decided in negative.

coming tow^ards vehicle in case in hand, it would beNow,

appropriate to refer to the two relevant provisions of the CNSA Act

* i
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1997, namely, thC; proviso of sectiion 74 of fhe AcL ibid, deals with theX 

temporary custody while section 32 provides for confiscation or-- 

otherwise of such' vehicle at the conclusion of the'trial.. The present 

involves the latter statutory provisions^of law which for the sake 

I of ready reference is reproduced as under:
; - s.

“S. 32. Articles connected with narcotics.-— (1) Whenever an

case

offence has been committed which is punishable under this Act, the

'narcotics drug, psychotropic substance or controlled substance,
I

; material, apparatus and utensils in respect of which or by means of
I '

which, such offence has been committed shall be liable to confiscation: 

i (2) Any narcotic drug, psychotropic .substance or controlled substance

r

lawfully imported, transported, manufactured, possessed, or- sold

narcotics drug, psychotropicalongw'ith, or in- addition to

controlled substance which is liable to conJiscation (1)

any

j substance or

^and the receptacles, or packages, and the vehicles, vessels and other 

1 conveyance used in carrying such drugs and substances shall likewise

be liable to confiscation:

vehicle; vessel or other conveyance shall be liable to -

thereof knew^ that the

' Provided that no

confiscation unless it is proved that the owner

1 officer wa.s being, or wi'is to be committed. ^

Section 32 of the Act, 1997 deals with the final confiscation
j

i release of tire vehicle to the owner, alter the cone

or

ilusion of the trial. If

knowledge about the offence, whichhe had proved that he had 

! allegedly had been committed in the vehicle. Not only thatan innocent 

of the vehicle entitled to the return of the vehicle but the burden

no

! owner
1

’na.s been placed ion the prosecution to establish that the owner had

. As far a,s thethe knowledge of his vehicle being used in the crime
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^question of knowledge is concerned, undispuLedly it is required li

i

proved by leading: evidence to form such opinion after having take^ 

into, consideration the facts of the case. Reliance is placed on the case

of Allah Ditta reported in 2010 SCMR 11^1.
;l ■

I will apply above referred criteria to the facts and circumstances

I,

of the case in hand. !
r

Admittedly, the recovered no rooties was not concealed in its any
i . ii ,

pavit}^ specially' designed for the, purpose of concealing the same. ■
i ' i b
Admittedly the vehicle was not in the ownership of the accused; and

' ii ■ ■ ' ' •
the same was just driven! by accused facing trial. Admittedly, the

. ; : : ■

jowner of the vehicle has noj: been challaned to court to stand trial as

co-accused. It is nowhere either alleged or proved on record that the

owner of die vehicle had any direct or indirect c'.onnection with tlie
j ■: ■ '

commission of offence under trial and in' this back drop the vehicle is
i * ' • ■
I • ^
hot liable to be confiscated u/s 32 and 33 of CNSA while holding this
1 ' '1 ,
i . ' ' . " ■ ■ .

I glean guidance from the case laws Muhammad Sarwar reported m

2005 P.Cr.L.J 1005 (Federal Shariat Court), Bakhtiar reported in
i

2009 MLD 131 (Peshawar), Haroon ur Rasheed reported in 2016 

P.Cr.LJ 56 (Lahore), Eadshah Zada reported in 2019 P.Cr.L.J P- 

1341 (Lahore) and is not, liable to confiscation and the vehicle, be 

handed over to its legitimate and registered owner of the vehicle. It is

r

i

pertinent to mention here that motorcar No. ADC-448/lslamabad has

Thus,already been returned to its lawful and registered owner.
I - ; ■ .-i
sureties of the bond are discharged. . A disposal .of the case property to 

the above effect be made after the expiiq/” of the period of revision or

'appeal if any.

Thus, point No.v is decided in negative.
1

f!iU[
^4

i
•i

(

cor;;,'.'’
'j



% 17 I ;
.. V\s Acl

U/S9cCNSA

-l-V V

Kl'ian ftc11 a nr

I
I

in view of decisions on points for determino.tion, accused facis
. . ! ■ \ 

trial IS not guilty, and exercising powers u/s 265-H(l) Cr.PC, 1898^

accused Adnan K^an s/o Ramzan Khan is acquitted-of the charge \

leveled , against him. Accused is on bail, h'Ps''sureties are discharged ■

from the liability of bail bonds. ' " " '
I . I

Thus, point No.vi is decided in negative.
I ^ ■■ ■ . ^ '

So far as case of co-accused Mst.Kiran }3hatti^, d/o Saleem

\

<

jBhatti r/o Garden Colony Kohat is concerned. !’“rima facie, a. strong 

'case exist, against her. She is, therefore declared as proclaimed' 

plfender. Perpetual non-bailable warrant of arrest be issued against
i;

her. In this respect, ('he DGO and DPO Kohat be intimated to enlist
I ‘ ^ ' X.,

..ler name in the relevant register.

I Case property be destroyed subject to appeal/revision. File be ' 

(ponsigned to. the , Record , Room after its proper compilation and 

completion. .i

ANNOUNCED
• 02.12.2020 'V '

(ABID ZAMAN)
Addl: Sessions Judge-I/JSC, Kohat

CERTIFICATE:

j It is hereby certified that this Judgment consists of -1 7- pages, f 
have read each page, corrected and signed.

Addl: Sessions Judge-I/JSC, Kohat
i v rv •0'^

mma.-'

i'

:i

V
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' LQycE.DF.rrr: KOHAT REGION

ORDER.

Tliis order wil] dispo.^e of an appeal preferred by Ex-Constabic Adrian 

Khan No. 816 of Operation Staff'Kohat, against the punishment order, 

vide OB No. 1373, dated 14.12.201 8 whereby he 

from .service on the following allegations:-

passed by DPO Koha.1 

awarded major punishment of di.smissal
r

!. The a.ppel]ant while posted at Police Lines Kohat absented liimself from oJTicial 
duty vide DD No. 37, dated 01.1().20],R till the dale of his dismissal i.e. 14,12.20] S.
2. That he was found involved in narcotic'^ ca.-^e vide FIR No. 737. dated 07 10 2018 
n/s 9C-CNSA PS .MRS. Kohat. ‘ , ........................
3, T'haf previously, he aIo^g^vil!, n Ndy ^^-hile trafneking narcotics in Motorcar bearins 
No. ADC-448 Islamabad ^vas apprehended bv SI40 PS Bilhtang and recovered Charns 
weighting 07 KG frc-iu the Moiorcar driven Iw him.
3. Previously he v.-as awarded niaim-piini.-^limcn!. of dismissal from service due to his
absence of 60 days from lawful duPr: liowever. 

ioiieilure of one year apprn'\-cd .service by the dien RPO / Kohat.
piini.shnicnt was modified into

Comments ns well as relevant record •v^ere requisitipned from TOPQ
Kohat. fhe appellant was also heard in 

1 8,(12..'.021 wherein be .failed to ad^smee any plausihlf explanation
person in Orderly Room, held in this nfUce on

Record gone Ihrougli, ^vllich indiealer that the appcllottl being a 

.neither of diaeiplined force tear Irardcking ttarcodca and catigh. md handed by the fodice 

hicli Inrnisiied the image of F‘nhcc.\y'

Above in vietv. the nnderrigned reaciied.to file conciiision lhat the 

h..tl!y proved duly established by the E.O in his 
findings. Hence, the impugned order passed by OPth Kohat is justilied. npiteld and the appeal

h;ul|y Ome-harrec! about

allegations leveled against the appellnni arc

more that tt2-yvnrs is bvrrbv rejecrfe'L

Order Aninouuced 
'8.02.2621

(TAYL-AB 
Regionjiol.'lce Officer. 

Region.
2Nf> /EC. dated Kohat the V .v

f--

^ Copy to District Police fotlicer. Koliat for in formal ion and 
necessary acU™ w;rto his onicc Memo: No. IP27/I R. dated 03.02.2t)21. His Rervice 
RcC',.n'd & Fauji jMis.sal is returned herewuih.

V-

Theappeilant Fx-ronst: Adnatt Khan No. r!6 of Kohat/ V( '_R

.-i-

7/7 /-7r •r"
/i' \ t\ (TAVYAB H.4F-r^A) 

R-'^iTTiTPriiice Ofilcer.
/
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Service Appeal No. 5232/2021 
Adrian Khan
Ex-Constable No. 816, District Kohat
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA •
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Service Appeal No. 5232/2021 
Adnan Khan
Ex-Constabie No. 816, District Kohat

Appellant

RespondentsRegional Police Officer, Kohat & other

PARAWISE COMMENTS BY RESPONDENTS.

Respectfuiiv Sheweth:-
Prelimlnarv Objections:*

That the appellant has got no cause of action.

The appellant has got no locus standi to file the instant appeal 

That the appeal is bad for misjoinder and nonjoinder of necessary parties. 

That the appellatit is estopped to file the instant appeal for his owri act 

That the appeal is bad in eyes of law and not maintainable.

, That the appellant has not approached the honorable Tribunal with clean 

hands,

That revision petition of appellant has been rejected, by, inspector General of 

Police, Khyber PakhtunKhwa, who is not impleaded as respondent, nor the 

order is questioned. Copy of order is annexure A.

That the appeal is barred by law & limiitation.

li.

Mi.

IV.

V.

Vi.

viii,

1. The appellant was employee of Poiice department, but he has not good

service record. .

The appellant was being member of a disciplined force indulged himself in 

immoral activities of transportation of narcotics. He was charged in case FIR 

No. 737 dated 07.10.2018 u/s. 9 C CNSA .Police station MRS Kohat. 

Similarly, the appellant alongwith a lady while trafficking narcotics in a 

motorcar No. ADC 448 Islamabad was apprehended by local Police and the 

accused were charged vide FIR No. 615 dated 27.10.2017 u/s 9C CNSA PS 

Bilitang Kohat: Therefore, departmental proceedings were'initiated against 

the appellant under the relevant rules by respondent No. 2. He was charge 

sheeted of v^/hich he replied 'but found unsatisfactory. Copy of FiRs are 

annexure B B-1

2.



f

> 3. Incorrect, the appellant was associated with the inquiry officer during the 

course of inquiry. The relevant witnesses were examined in presence of 

appellant he was afforded opportunity of cross examination of witnesses, 

which he did. Copies of statements are annexure C.
incorrect, final show cause notice was served upon the appellant through his 

home address, vide Letter No. 12076/PA dated 20.11.2018 which was
I

received by him with his signature, but the accused deliberately failed to 

submit reply to the final show cause notice. Copy of letter & show cause 

notice with signature of appellant as token of receipt is annexure D & D-1. 

Besides service of final show cause notice, the appellant was called for 

personal hearing by respondent No. 2, but he failed to appear before the 

aforesaid respondent. Hence, on completion of all codal formalities, the 

charges / allegations leveled against the appellant were proved beyond any 

shadow of doubt and he was a stigma on a disciplined department, damaged 

the image of Police, therefore, there was no other option accept his dismissal 

from service in the best interest of department. Copy of a speaking and self- 

explanatory order passed by respondent No. 2 is annexure E.
The appellant filed departmental appeal after a willful unexplained delay of 

about 03 years, which was found devoid of merit, barred by limitation and 

rightly rejected by respondent No. 1. Copy of order is annexure F.

4.

5.

6.

Incorrect, the appellant was involved in heinous immoral criminal act i.e 

involvement in narcotics. Therefore, he was proceeded with departmentally 

by respondent No. 2 under the relevant rules. There was sufficient evidence 

collected during the course of inquiry regarding his involvement which was 

established against him. Furthermore, it is a well principle that departmenta} 

and criminal proceedings are distinct in nature, can run side by side and 

opinion of one authority is not binding on the other. While the appellant has 

been held guilty of the charges / allegations leveled against him in 

departmental proceedings: it is added that co-accused of appellant charge in 

FIR No. 615/2017 has been declared proclaimed offender by the trial court 

while trial of case FIR No. 737/2018 has yet to be concluded and there is 

probability of his conviction in former case. Hence, the appellant can’t be 

stated as inndcerrt.

Each and every case has its own facts and circumstances. Departmental 

proceedings were initiated against the appellant by resporident No. 2 and it 

is mandatory for finalization within stipulated period as prescribed in the 

relevant rules.’

The appellant was employee of Police, therefore, he was proceeded with 

departmentally under the prescribed Khyber Pakhtunkhwa Police Rules 1975 

amended 2014. ,

A.

B.

C
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D, , incorrect, the inquiry officer has conducted proceedings in depth and

followed the relevant rules:

Incorrect, the appellant was not treated as “Audi altram Partem”. He was 

associated with the inquiry proceedings, afforded opportunity of cross
E.

examination as annexure B, served with final show cause notice, but did not 

file reply, nor appear before the respondent No. 2 in orderly room. The 

appellant was also hear in person by respondent No. 1 during his 

departmental appeal, but the appellant failed to advance any plausible 

explanation to his gross misconduct.

incorrect, all coda! formalities were fulfilled during the course of departmental 

proceedings.

incorrect, E & D Rules 2011 are not applicable to the appellant, however, the 

respondent No. 2 had carefully gone through, the. inquiiy file and reached to 

the conclusion that the charges / allegations leveled against the appellant 

have been proved beyond, any shadow of doubt.

Incorrect, reply is submitted in para No. E.

Incorrect, the appellant was a member of a disciplined department, he 

earned bad name to the department, caused embarrassment and damaged 

image of the department. .Furthermore, he was a stigma on the Police 

department.

Incorrect, the appellant is still dismissed from service against which the 

appellant approached this Tribunal.

Incorrect, the appellant was proceeded with departmentally under the 

relevant rules and ail codal formalities were fulfilled. The appellant was 

dismissed from service for his own act and not entitled for reinstatement in 

service inciuding back benefits.

incorrect, the. respondents have passed speaking orders based on facts' 

material and evidence available on record.

The respondents may also;be allowed to advance other grounds during the 

course of arguments.

F.

G.

H.

J,

K.

M, .

in view of the above, it is prayed that the appeal contrary to facts, law &
♦

rules, devoid of merits and not maintainable may graciously be dismissed with 

costs.

V

District\PolLc8 Officer,
Kohat

(Respondent No. 1)
lat

(Respondent No. 2)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWAi
i

Service Appeal No. 5232/2021 
Adnan Khan
Ex-Constable No. 816, District Kohat

Appellant-j- •-

Regional Police Officer, Kohat & other Respondents

COUNTER AFFIDAVIT

VVe.Jhe^.b.eiow.mentiQned.aesp.gMents,^d,o„Mreby.Me, 
affirm and declare on oath that contents of parawise comments are correct and 

true to the best of our knowledge and belief. Nothing has been concealed from 

this Hon: Tribunal.

DisfHctl/^ice Officer, 
Kohat

(Respondent No. 2)

Regional^e+ic^fficer,
^^ohat

(Respondent No. 1)

L

\
I
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OFFICE OF THE 
DISTRICT POLICE OFFICER 

KOHAT
Tel: 0922-9260116 Fax 9260125

j

m'h li

r-''.
L-.V'

/PA
Dated^/^. /A 72018.

NoSHO PS Jungle Khel

FINAL SHOW CAUSE NOTICESubject: -

Memo: -
Enclosed please find herewith a Final Show 

Cause Notice (in duplicate) against Constable Adhan No. 816 to 

serve upon him on his home address. One copy of the same duly
I

signed by him and return to this office for'further necessary action. 

His home address is as under: . ,
Constable Adnan No. 816 S/Q Ramzan Khan 

R/O-Medan Chowk Jungle Khel Mohallah Shinwari district Kohat.

sDISTRICT POLICE OFFICER,
k6hat

•J

i
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\ OFFICE OF THE 
DISTRICT POLICE OFFICER, 

KOHAT
Tel: 0922-9260116 Fax 9260125

(C dated Koliat the /No

FINAL SHOW CAUSE NOTICE

I Capt. ® Wahid Mehmood, District Police Office^ 
Kohat as competent authority, under the Khyber Pakhtunkhwa Pohce 

' Rules 1975, (amended 2014) is hereby serve you. Constable Adnan 1^
816 as fallow;-. the completion of inquiry conductedThat consequent upon

SpSS cl =
17.10.2018. , .
On going, through the finding and recommendations ot the
inquiry officer, the material on record and other connected 

including your defense before the inquiry officer.

1.

11.

papers
J am satisfied that you have committed the following 
acts/omissions, specified in section 3 of the said ordinance.

Police Lines Kohat hasThat you while posted at 
willfully absented yourself from duty vide DD No. 37

dated 01.10.2018 till date.

a

narcotics case vide FIR No.That you are involved in a 
737 dated 07.10.2018 u/s 9C-CNSA PS MBS Kohat.
That previously, you alongwith a lady while trafficking 
narcotics in motor car No. ADC-448 Islamabad was 
apprehended by SHO PS Billitang vide FIR No. 615 
dated 27.11.2017 u/s 9C-CNSA PS Billitang and 

recovered Charas weighing 07 KG from the motor car 
driven by you. You were held guilty of the charge during 
departmental enquiry, but kept pending for want of 

court decision in the said case, but your present act 
shows that you are a habitual offender. Therefore, you 
liable 'jto'' re-departmental proceedings in the said

b.

c.

charge.

As a result thereof, I, as competent authority, have 
impose Upon you major penalty provided under the

3 You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether
you desire to be heard in person. . , . . r
4_ If no reply to this notice is received within 07. days oi its
delivery in the normal course of circumstances, it shall be presumed that 
you have no defence to put in and in that caipe as ex-parte action shall be
taken against you.

2.
tentatively decided to
Rules ibid.

enclosed.The copy of the finding of inquiry, officer is5.
\

DISTRICT POLICE OFFICER, 
KOHAT-^ 9///I
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OFFICE OF THE 
DISTRICT POLICE OFFICER 

KOHAT
Tel: 0922.9260116 Fax 9260125

ORDER

against Constable Adnan'No*^ sTe^fhere-*^ ftenquiry conducted .

■ The following charged were framed a 

■ b. .

07;10,2018L^9C?NS^Vs'MS'LlT
motTarr^ADC 448'mk

S,Ien"\T'^Wm°T'* Charas weighing 07 KG from the motor car 

• ,??he''?-?' '"p"p"^'STor°lant^fl?rt^ ,

againsfthe accused official:-
■ a.

=s.•-;
,-l

c.
ii
i!

i
ft

'i ■

- accused official, 
guilty of the charges leveled

, was received by^ him on 22^n.2o'l8'^\urthe^r'^ address, which
failed to submit reply. ’ constable deliberately



fc-:ii'-
- ■

p- /s
\

IPS./ ■^-'
. I

i

w.

4 f“'®s _jbrd, a major punishment of “dismissaLfrorO^rvice” is imno<!PH nn
accused constable Adnan No. 816 with immediate efltct\he absence period isx 

treated as un authorized leave without pay. Kit etc i 
collected.

!

-•*.

:iJ' • -
ued to the constable

f’ .
Announced•• i

&
10112.2018■ii ■

IP-.
P' 

■k. ■■ district^P<^ice officer,
^ kohat^/^2-^r OB No. /378 

Date /P-/i--/?ni«
Nlo^S^^-^<yPA

!Ike- j

r-:- •r.^4.
dated Kohat the _ / 7^/:)—^?niR 

Copy of above to the;
Reader/Pay officer/SRC/OHC for necessary action. ' 
R.l to report for collection of items and clearance.

in >. 1.

fl: ■4 
r.r. .•

; i> *=i
"l: ■

,f •
IP;

J!

:i
9

1
}

< ■•. . if
■ i

i
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POLICE DEPTT:•\. KOHAT REGION

ORDER.

•’wi.

This order, will dispose.ofr-:! ^ preferred hy Ex^-Constable Adnan
Khan No. 816 of Operation Starf Kohat, against the pnnisitment order, passed by DPO Kohat

vvde OB No. 1373, dated 14.12.2018 whereby he rvas awarded n.ajor punish,went of dismissal

an
Ti-

from service on the following allegations:-rI- />.
f- . I. The appellant while posted at Police Lines Kohat absented himself fr

; duty v,de DD No. 37, dated 01.10.2018 till the date of his dismissal i
2. That he was found involved i 

' u/s 9C-CNSA PS MRS. Kohat.
No^AD^tTl"’ bearing
No. ADC-448 Islamabad was apprehended by SHO PS Billitang and recovered Charas
weighting 07 KG from the Motorcar driven by him.
3. Previously he was aivarded major punishment of dismissal fro 

absence of 60 days from lawful duty; however, punishment 

foifeiture of one year appi-oved service by the then RPO / Kohat.

om official 
- -i.e. 14.12.2018. 

in narcotics case vide FIR No. 737, dated 07.10.2018
/

!

i

m service due to his 

was modified into
i

Comments as w-ell as relevant record requisitioned from DPO 

person m Orderly Room, held in this office

were
Kohat. The appellant was also heard in

on18.02.2021 wherein he failed to advance any plausible explanation.

Record
member of disciplined force 

which tarnished the image of Police

gone through, which indicates that the appellant being a 
was trafHcking narcotic.s and caught ,'ed handed by the Police

Above in view, the unde,-signed reached to the conclusion that the
allegations leveled against the appellant fully proved duly established by the E.O in his 
f5nd,ngs. Hence, the impugned order passed by DPO Kohat is justified, upheld and the appeal

are

bndly time-barred about that 02-years is hereby rejected.more

Order Announced 
18.02.2021

V (TAYYAB HAF 
Retion

SP• V

ce Officer, 
.ohat Region.r

No. _/EC, dated Kohat the /l^ /202]

Record & Fauji Missal is returned herewith 03.02.2021. Hts Service

(Ji} 1. The appellant Ex-Const: Adnan Khan No. !?I6
of Kohat

'/C-P'

/■fo

(TAYYAB^
Officer,

Z) PSP
...y.'p’p-.1

7)
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) EFOl^ THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No.5232/ 2021

Adnan Khan,
Ex-Constable No.816, District Kohat (Appellant)

Versus

Regional Police Officer, Kohat & others (Respondents)

INDEX

pgffiitlimofgicaiHag jjagi
Rejoinder on behalf of the appellant 
with affidavit. 1-41.

Copy of order of acquittal of the 
appellant in criminal case.

G,2. - RJ-I

Through

i Ashraf Ali Khattak
Advocate, . ^
Supreme Court of Pakistan

&

Ali Bakht Mughal
Advocate, PeshawarDated: 15-07-2022

--

i-.-
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* ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No.5232/ 2021

1
Adnan Khan,
Ex-Constable No.816, District Kohat (Appellant)

Versus

Regional Police Officer, Kohat & others (Respondents)

REJOINDER ON BEHALF OF APPELLANT

Respectfully Sheweth,

Rejoinder on behalf of appellant is as under: -

Reply to the preliminary objections: -

That the preliminary objections raised by, the answering respondents are 

incorrect, flimsy in nature and has no legal backing. The answering 

respondents has failed to explain as to why appellant has no cause of action 

and locus standi ? Why the appeal is for bad for mis-joinder and non-joinder 

of necessary parties ? Why the appellant is stopped to file the instant appeal 
for his own act ? Why the appeal is bad in the eyes of law and non 

maintainable and how the appellant has not approached this Hon’ble 

Tribunal with clean hands ? How the appeal is barred by law and limitation ? 

In absence of any legal and factual support proper rejoinder could not be 

made and submitted.

However, it is very humbly submitted that appellant has cause of action and 

locus standi, there is no question of mis-joinder and non-joinder of necessary 

parties, no estoppels lies against the appellant, the appeal is maintainable as 

per law and the appellant has approached this Hon’ble Tribunal with clean 

hands. The appeal is well within time. The record attached with memo of 

service appeal as well as the record attached with the reply of the'answering 

respondents negates the version / pleas of the answering respondents 

incorporated in the preliminary objections of their reply.



2

• REPLY TO FACTS:-

That reply to para No. 1 is incorrect, hence denied. The service record of the 

appellant that he has been assigned number of sensitive and risky tasks 

which appellant fearlessly and courageously^accomplished with success.

1.

That reply to para No.2 is also incorrect, hence denied. Some of the 

colleagues and some of his superiors launched conspiracy against the 

appellant which resulted into lodging of FIRs in order to ruin his service 

career and reputation of the appellant. Appellant has been honorably 

acquitted in both criminal cases (Annex/Rj-I).

2.

That reply to para No.3 is also incorrect, Tence denied. The statement of 

SHO attached with reply of the respondents is different from the one which 

he had made during the trial. So far the question of cross examination is 

concerned, the bear perusal of cross questions shows that the same has been 

made by the inquiry officer himself and not by the appellant. Under the 

rules, it is the right of the appellant to cross examine the witness but the said 

right was denied. Furthermore, it is Furiibly submitted that there is no 

provision of law and rules to cross examine the accused. The cross 

examination of the appellant and that too without any statement 
(Examination in Chief) is nullity in the eyes of law therefore, inadmissible 

and could not be relied upon. It is well settled principle of law that 
prosecution has to prove its case by itself and cannot be allowed to take 

advantage of any statement or otherwise of any evidence rendered by the 

accused person.

3.

That reply to para No.4 is incorrect, hence denied. Appellant hasmever been 

served with Final Show Cause, there is nothing on record to show that the 

same has been properly served upon the appellant.

4.

That reply to para No.5 is incorrect, hence denied. Appellant had never been 

called for personal hearing and was deprived of his right of defense. The 

inquiry officer had not conducted the inquiry in accordance with the 

prescribed procedure therefore, the whole proceedings are illegal and is 

liable to be set aside.

5.

P
That reply to paras No.6 is incorrect, hence denied. Appellant has been 

acquitted from the criminal charge vide order dated 02-12-2020 whereafter 

appellant immediately filed departmental appeal. The Hon’ble Supreme 

Court of Pakistan vide reported Judgment PLD 2010 SC 295 has held that;

6.

r
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“It would have been a futile attempt on the 

part of civil servant to challenge his removal 
from service before earning the acquittal in 

the relevant criminal case—It was unjust and 

oppressive to penalize civil servant for not 
filing his departmental appeal before earning 

his acquittal in criminal case which had 

formed the foundation of hisf^removal from 

service. Appeal before Service Tribunal was 

not barred by limitation. ”

4

REPLY TO GROUNDS: -

That reply to grounds of appeal by the answering respondents are incorrect, 
hence denied. Section 16 of the Civil Servant Act, 1973 provides that all 
civil servants are liable to prescribed disciplinary action in accordance with 

prescribed procedure. In the instant case the whole proceedings taken against 
the appellant are illegal. The proceedings taken and adopted by the inquiry 

officer were against the law and rules. Appellant has been condemned 

unheard and more so, opportunity of defense was denied to him. Moreover, 
the appellate authority has not dealt with the departmental appeal in 

accordance with the prescribed rules. Appellant rely on the grounds taken by 

him in the memo of his service appeal and would like to seek the permission 

of this Hon’ble Tribunal to advance more grounds at the time of hearing.

Rule 9 of the E&D Rules, 2011 provides that in case of absence of a civil 
servant for more than seven days, he shall be served with notice on his home 

address calling him to join his duty within stipulated time and in case, no 

response has been received, publication in two leading news papers must be 

made before removing the absentee from his service. The mandatory 

provision of Rule 9 has not been adopted^,which is against the mandatory 

provisions of law and therefore, the charge of absentee is illegal and liable to
be struck down. It is also humbly submitted that appellant was booked in 

FIR No.737 dated 07-10-2018 and was released on bail on 20-10-2018 and 

he submitted his arrival report at Police Lines, Kohat on 24-10-2018 and 

whereas the charge sheet was served on 17-10-2018 meaning thereby that 
appellant was not absent.

... ..■?
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It is, therefore, humbly prayed that on acceptance this rejoinder 

in Appeal the instant Appeal may kindly be allowed in favour of the 

appellant and against respondents.

Q

Vs.

Appellant

Through Atl
Ashraf Ali Khattak

" Advocate,
Supreme Court of Pakistan

&

Ali Bakht Mughal
Advocate, PeshawarDated: 15-07-2022

AFFIDAVIT

I, Adnan Khan S/o Ramzan Khan, Ex-Constable No.816, Operation 

Staff, Police Force, District Kohat do hereby solemnly affirm and declare on 

Oath that all the contents of this rejoinder are true and correct to the best of 

my knowledge and belief and nothing has been concealed OR withheld from 

this Hon’ble Tribunal.

'h
MpemNT

fl-'
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TN THE COTIRT OF ABIP ZAMAN 
i AnmTTONAr SESSIONS JUDGE-I/JUPGE SPECIAL COim

KOHATI 31/2019 

22.02.2019 

17.04.2021 

17.04.2021 ,

SPHCNo:
Date oforiginal institution; 

‘ Date of hearing:
Date of Decision:

THE STATE VERSUS... 1) Adnan aged about 30/31 years s/o
Ramzan r/D Mohallab-Saidan Shinwan
Jungle Khel Kohat
2) Mst.Kiran aged about 33/34 years 

of Abdul Razzaq r/o Haji *daughter 
Camp Peshawar./ S

V. (Accused facing trial) 
MstZahida Sultan daughter of 

Ayub r/o village Sangeni 
Shakai'dara, Tehsd Essa Khel District
Akhtar

Mianwali.
(Dead co-accused)

Q-r CNSA of PS MRS. Kohatrase FIR No-737 dated 7.10.2018 u/s

Present: . o '
Mr.Amjid All, APP for tlie State.

■ Mr.Tbrar Alam Advocate and Mr.Miidasir Jalil
*^A.dvocate for accused Mst.Kiraa. , . ^

Syed Mudasir Pirzada Advocate for accused Adnan

TTTD G MENT

s/o Ramzan r/oAdnan aged about 30/31 yearsAccused
Hah Saidan Shin^vari Jungle Kbel Kohat and Mst.Kirau aged

Abdul Razzaq r/o Haji Camp 

as accused facing trial) faced trial 

fir No.737 dated 7.10,2018 u/s 9-

Moha

about 33/34 years daughter of

Peshawar (hereinafter referred to

and are found not guilty in case

C CNSA of PS MRS, Kohat.

.\zni 2K2 ■
iwn vo

1. T: „
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Stdicr -■ V ii Atlnem elc ll packeoi ol Cli
U/SOCCNSA.

curas

/ Prosecution is always duty bound of full proof afid failure thereof
cv

would always benefit accused facing trial.. Benefit of even a single ,
05. ./

reasonable doubt, appeared from evidence of prosecution, is always

golden principle of Administration of Criminal Justice. In this respect,

reliance is placed upon the cases of ^‘Muhammad Akram” reported

• in 2009 SCMR P-230,. “Tariq Parveez” reported in 1995 SCMR P-

1345, ‘‘Hashiiii Qasim’’ reported in 2017 SCMR P-986, “Nasarullah

alias Nasaro” reported in 2017 SCMR P-724 and ‘‘Muhammad

Mansha” reported in 2018 SCMR P-772, Abdul Jabbar 2019 SCMR

129, Mst.Asia Bibi PLD 2019 SC Page-64, Khur^hed Ahmad vs the/

-A ' ■

State reported in 2020 MLD P-649, Mst.Asia Bibi vs The State and ■ 

another reported in PLD 2019 SC P-64 and Abdul Jabbar and 

another vs the State reported in 2019 SCMR P-129.

The reasons for above refen^ed conclusion are as follows:

V

As per contents of FIR, case of prosecution is that on the day of 

occurrence Islam ud Din SHO of police Station MRS Kohat received 

information that one Adnan being involved in narcotics business will 

transport the huge quantity of Charas through ladies via tribal territory 

to different Districts of Punjab,' and at the moment is also present on the 

crime venue; that upon the. authentic information raiding party

constituted including lady constable and subsequently
■■

occuiTence/house of accused was raided, wherefrom two

arrested. On query they disclosed their names, as Msl.Zahida Sultana

.!

:• '.'i

II.
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■ State _ \ s A<inan etc 11 packets ol Ctaras'

, U/S9CCNSA

(dead co-accused) and the other accused disclosed her name 4

Mst.Kiran (accused facing trial). From the .search of room, one cotton? 

box was recovered which led to the recovery of 11 packets of Charas 

weighing 1200 grams, each, thus total of 13200 grams ,Charas, was

recovered. Hence the instant case.

It is pertinent to mention here that accused Mst.Zahida Sultana .v1

died during the course of trial. In this respect, statement of DFC(1:'
concerned, was recorded as.CW.l and proceedings against accused

Mst.Zahida Sultana were abated.

Provisions of section 265c Cr.PC complied with on and charge 

against the accused facing trial Adnan and Mst.Kiran under Section 9- , 

CNSA was framed on 8.10.20.19 to which accused pleaded not guilty

and claimed trial.

The relevant portion of charge is as under:

“That on 7.10:2018 at about 1230 ours at the upper house of Qisar

/

Khan situated at Muslim Town near PTS, falling within the criminal

jurisdiction of Police Station MRS, Kohat the local police raided your 

house, where you female accused Kiran was available and on search, 

the police recovered a cotton containing 11 packets of Charas Gardha, 

each packet 'weighing 1200/1200 making a total of 13200 gram of 

- Charas Gardha, which was the ownership of you accused Adnan, having

conscious knowledge ofit.”

U Ji^2
in



Stcice .. Vs Adnan etc 11 packets oi Ckaras.f

U/S9CCNSA\
/

Cu.

Thus, prosecution was afforded full opportunity to prove their 

case and produced the following witnesses. Gist whereof is as follows. 

PW.l isiani ud Din SHO, reiterated the same story as mentioned in

Murasila.

PW.2 Muhammad Farooq No.510, is marginal witness to recovery 

memo Ex.PW. 1/1.

PW.3 Manzopr ur Rehmau OH, investigated the case..

PW.4 YousafHayat SHO, submitted complete ohallanEx.PK.

PW.5 Asif Sharif SHO/Inspector, submitted supplementary chalian 

Ex.PK/r.

PW.6 Faizullah SI, chalked out case FIREx.PA.

PW.7 Fayaz ud Din No.66, transmitted the parcel of samples to FSL in 

his safe custody.

\ ^ PW.8 Khan Wada MHC, kept the case property in safe custody of 

v\’ Malkhanaofthe Police Station;

PW.9;lmran LHC, is marginal witness to recovery memo Ex.PC.

Prosecution closed its evidence on and statements of accused u/s 

342/364 Cr.PC, 1898 were recorded on 17.04.2021.

; Since accused, refused to be examined on oath and production of 

defence evidence, therefore arguments of both the p^ies heard. 

Arguments heard and record perused.

Learned APP Mr.Amjid Ali for State ai'gued that narcotics 

Hoovered from a house, which is the ownership of accused Adnan and

. (

!

s.

was

I.

: ... -lU I .It I I.
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State _ Vs Adnon etc 11 packets ol Cliaras
U/S9CCNSA •4,
lady accused were present at the time of recovery, having conscA 

knowledge of the same. That FSL report Ex.PZ is in positive. He uexl\:. 

argued that safe custody and safe transit of the narcotics is proved V 

through cogent and reliable evidence. He next argued that there is' no \ 

ill-will or malafide on part of the complainant/SHO and PWs to falsely

implicate the accused facing trial in the instant case. He further argued 

that PWs are consistent on main points of recovery and other proceeding
. -i '

in the. instant case. While summing-up the case, he submitted that the

prosecution has proved its case against the accused facing trial and

accused may be convicted and sentenced to the maximum punishment

Wk ^ provided by the law.

. On the btlier hand, Mr.Ibrar Alam Advocate and Mr.Mudasir Jalil

Advocate for accused Mst.Kiran and Syed.Mudasir Pirzada Advocate

for accused Adnan contended that accused facing trial are innocent and

he was falsely implicatedin the instant case. Further contended that no

■ independent witness i.e. Malak or Nazim of the locality was associated

to testify the raid proceedings. Next argued that the recoyei7 was not

effected in the mode and manner as mentioned in FIR. According to

theiHi PWs to the alleged recovery are police officials and they have
/

contradicted each other on material points. Next argued that prosecution 

has. failed to prove the safe custody and safe transit of the. recovered 

alleged contraband. While summing up the case, it was submitted that 

the prosecution has failed to prove its case .against the accused facing
■erf 
\ J'

\
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trial, beyond the shadow of doubt and that the accused facing trial may

/ be acquitted of the charge leveled against them.^4:
Keeping in view the nature of the case, the points for7.Vy

■ ';l ■

determination ai*e as:

Points for determination:%

proved asWhether the recovered contraband was
1.

“Charas”?

Whether recovery of 13200 grams

facing trial was proved by prosecution?

„i. Whether safe custody and safe transmission of samples 

established against accused facing trial?

iv. Whether the accused found guilty, if so, the sentence?

Charas from accused
u.

was
•A;,#AV\'

Mv findings for points of determination:

■The cases of narcotics, as case in hand, hinge on the question that 

traband recovered from the accused is Charas etc. The

determining factor in this respect is the FSL., In this scenaido, the FSL

of narcotics and

whether the con

t.'

assumes great importance in casesreport always

' convictidn in favor of prosecution.
By now It is well settled by Superior Cpurts that FSL report shall

contain all the details regarding the tests applied and protocols followed

These are (i) tests and analysis of thewhile preparing, such report.

(ii) the results of the test(s) carried out and (iii) the test\ alleged drug (

protocols applied to carry out these tests.

13 mmi
iWMAI
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In absence of such mandatory requirements, the FSL repon'A
* ' ' V

held inconsequential and in violation of mandatory ,provision of Ruk-t)\ 

of Control of Narcotics Substances (Government Analyst) Rules, 2001. V 

In tins respect, reliance is placed upon the ,cases of Imam Bakhsh \ 

reported in 2018 SCMR P-2039, Muhammad Arshid Mughal 

reported in 2019 YLR P-925, Ikramullah reported in SCMR 2015 

P-1002, Khair ul Bashar 2019 SCMR P-930, Qaiser Javed reported
'

in PLD 2020 sc P-57, Muhammad Boota reported in 2020 SCMR

P-196, Ahian ul Haq reported in 2020 P.Cr.L.J P-1263 (Peshawar

High Court) and Muhammad Yaseen reported in 2020 P.Cr.L.J P-

/

/ •I1/

!

H 1295 (Lahore).

FSL report Ex.PZ is substantially blank and there is no details

regarding'tests conducted on the sample and. the- protocols while

description regarding theconducting such tests. Similarly, there is no 

confirmatory tests conducted, on the sample under examination. Need

not to mention that chemical tests/field tests or/and presumptive

considered not sufficient to determine tlie .exacttest/preliminary tests 

■ nature of contraband. In nutshell, report (Ex.PZ) is not worth reliable in

are

case in hand and does not quality the above refen-ed mandatory

Standards.

Thus, point No.i is decided in negative.

For proper appreciation and understanding I will bifurcate, the

of accused Adnan from co-accused Mst.Kiran.

uiuik Uvr»

^^M2C22 case



iiate.. Vs Adiian eve 11 pcickets oi Ckaras 
U/S9CCNSA 'X

- ■

<?»

Adniiitedly, the place of occurrence was the house of one Qaisar 

Khan situated at Muslim Town near PTS. Accused Adnan was not

neither effected from
//

V
present on the spot. Moreover, recovery 

personal possession of accused Adnan nor on his pointation. Moreso, 

entire record is silent in respect of any connectivity of accused Adnan

was

\vith the house of Qaisar Khan. Thus, in my humble view, no case exists 

against tlie accused Admin,

Now, I will take up the case of accused Mst.Kiran. In this respect, 

testimonies of Islam udDin SHO/complainant .(PW.l) and Muhammad 

Farooq No.510 {PW.2) are of grave importance as they were, present on 

the spot and eyewitnesses of the occurrence. Thus, I will scrutinize their

testimonies with great care and caution.

Islam ud Din SHO/complainant (PW.l)jn his cross exarnination

.hi.

■VJ

stated that, • ' .

. M spent 1‘A hours on entire proceedings on the spot.”

other hand, Muhammad Farooq No.510 (PW.2) in hisOn the

examination stated that,cross

“We-spent two and half hours on the spot proceedings and

thereafter left the place of occurrence.

This, major contradiction puts first doubt in veracity of Islam ud 

Din SHO/complainant (PW.l) and Muhammad Fai'ooq No.510 (PW.2).

Secondly, prosecution took the Stance that recovery was effected

, fai

IS jii
> ‘ \1
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of the testimonies of Islam ud Din SHO (PW. 1) and Muhammad Fail

No.510 (PW.!2) are as under:

Islamnd Din SHO (PW.l)'in his cross examination stated that,

“I have mentioned the place.of occuiTence and shown in Murasila \ ,

as Qaisar Khan and who is the owner of that' property.. .The owner of

the house is one Qaisar Khan. Self-state^ that accused Mst.Kiran and 

Mst.Zahida (now dead) were tenants in the place, of recovery,”.
\ j iMuhammad Faroo^q No.510 (PW.2) in his cross examination

stated that,

“I do not know, about the ownership of the property.

In this situation, prosecution was duty bound to prove the

connectivity of accused Mst.Kiran with the house of one Qaisar ,Khan. 

Tliese factors are material to prove the conscious Icnowledge of accused\ •

, fJ^‘-?^A^|V[st.Kiran in respect of narcotics allegedly recovered from the said
\

house.

Manzoor ur Rehman ur Rehman OH (P W.3) was dup/ bound to

investigate the case regarding this materiaf aspect, vvhich is laclcmg in 

tlie case in hand. The entire record is silent regarding the ownership of ■ 

the house in question. Similarly, no documents in respect df tenancy are

available on file.

Thirdly. Islam ud Din Klian. (PW.l) admitted in his cross 

*;^mination that he had not mentioned in recovery memo that which
r-',. .

>*tUk ••• > .

!■

13
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type of cools were used for cutting or opening the packets. Sintiiaiiy, 

these tools were, not taken into possession on recovery memo.

Thus, in light of these material contradictions, I am of the opinion
1 . «

that Islam ud Din SHO (PW. 1) and Muhammad Farooq No.510 (PW.2) 

not truthful witnesses and tliere is reasonable doubt in their 

testimonies. It is cardinal principle of criminal administration of justice, 

that if a single reasonable doubt in the prosecution case is created, the 

accused should have been extended its benefit, therefore, in tlie instant 

benefit of reasonable doubt is extended to the accused Mst.Kiran. 

Fourthly, another piece of evidence is CDR, whereupon the 

prosecution relies the most. However, the following serious intnmities 

are found: •

o

i are%
-vi/' ^ J

••* ;.4
'.vii

case

/

Firstly, the prosecution was duty bound to have had received
I ■

the CDR with an endorsement of the Cellular Company 

concerned having stamp and signature thereupon of the 

concerned authorized officer.

Secondly, while taking into possession the CDR, the same 

must be through a recovery memo with recovery wimesses and 

should have been associated , a person from the concerned 

Cellular Company. But no such recovery.memo and witnesses

were associated by the prosecution.

iii. Thirdly, there should have been . a

^ Representative of the Cellular Company to the effect of

1.

11.

statement of the^

./X *n#(b w y*'*'
-

1 j Jtl 2C22
, ,wi ir\<
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issuance and receipt of CDR. But no such evidence has b4 

collected by the prosecution.

Fourthly, the CDR does not bear even a single signature of\ 

authorized officer of the concerned company. \

Fifthly, there is no transcription/record pertaining to the ’ 

conversation of the accused facing trial and without such 

transcript of the conversation, the CDR is not worth reliable, 

vi. . Sixthly, there is no proof of issuance of the SIM number in the 

name of accused facing trial and its,use by the accused facing 

trial;

IV.

V.

■ fc

\

t

On the basis of above refen'ed serious infirmities, I am

convinced that the CDR is doubtful whether the same is generated by 

Investigation Officer himself or the same has been issued by the 

concerned Cellular Company. In this view of the matter, I am clear in .

, •,^:l.:^si'^-ionj'j(i^ny mind that CDR cannot be considered either substantive or

coiToborative piece of evidence in order to connect the accused facing 

trial with the commission of crime. Here I am guided by the cases of

Azeem Khan reported in 2016 SCMR P-274, State vs Behram Khan

reported in 2016 MLD P-63, Tariq Hussain reported in 2018 MLD

P-1573 and Kaleemullah reported in 2018 YLR P-2363.

Lastly, in case in hand 13200 grams narcotics was recovered 

contained in eleven packets and sainples of 10/10 grams each were

\zi%m ■
mi
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separated from each packet. In such' like scenario, the prosecution was 

duty bound to connect each sample with its origin.

To avoid such doubt prosecution was required to mark numbers' 

on each parcel as well as numbers on each representative sample. In 

other words, this separate numbering was essential in order to dislodge 

die doubt of preparation of samples from one parcel or / and to confirm 

that there is representative sample ffom each parcel.

. Cross examination of Islam ud Din SHO (PW.l) andMuliammad 

Farooq No.510 (PW.2) are suggestive of the fact that the parcels as well 

as its representative samples were not separately numbered. In absence 

of separate numbers there is strong probability, that the samples could 

- have been taken from one parcel or / and there is strong probability that 

' the samples sent for FSL could have not been the correct representative 

of each parcel. This material aspect of the case makes the recovery 

proceedings highly doubtful. Consequently, prosecution has not made

out a case beyond shadow of any reasonable doubt regarding sample
?-* *' ‘ •

I

taken tfom each parcel.'

In this respect, I am guided by the cases of Zafar Iqbal reported 

in 2019 YLR P-1916 (Lahore High Court), Safdar Iqbal reported in

2019 MLD P-1518 (Lahore) and Muhammad Yaseen reported in
• » j

2020 P.Cr.L.J P-1295 (Lahore) wherein such kind of recovery 

disbelieved and discarded.

\

ry

Aviv

was

.ii is decided in negative.Xkus^joint No

s.
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Prosecution was duty bound to prove the safe custody and sa\ 

transit of the recovered narcotics. In this respect, I am guided by M 

cases of Amjid All reported in 2012 SCMR P-577, IkranmllaV

reported in 2015 SCMR P-1002, Muhammad Arshad M>’shal

reported in 2019 YLR Page-925 and “Abdul Ghani and others Vs.

the State and others (2019 SCMR 608^.

For proper understanding, it is necessaiy to reproduce, some 

portion from the case of Abdul Ghani (Supra) as:

''It has already been clarified by this Court in the cases of the 

State through Regional Director ANT v Imam Bakhsh.and others (2018 

SCMR 2039), Ikramiillah and others v. 

and AmjadAli v The State (2012 SCMR 577) that in a case ^rhere safe 

custody of the recovered substance or safe transmission, of Samples of 

the recovered substance is not proved by the prosecution through 

independent evidence there it cannot he concluded that the prosecution 

had succeeded in establishing its case against the appellants beyond 

reasonable doubt. The case in hand suffers from the same legal defects. 

This appeal is. therefore, alloM^ed. the convictions and sentences of the 

appellants recorded and upheld by the courts beloM> are set aside and 

thev are acquitted of the charge by extending the benefit of doubt to 

them. ' They shall be released from.the Jail forthwith if not required to 

be detained in connection with any other case. ’ .

V

The state ^2015 SCMR 1002)
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Manzoor ur Rehman Oil (PW.3)j in his cross examination stated

that,

' ‘‘i have seen the case property alongwith sainpies.in the Police 

Station on 07.10.2018, which were handed over to me on 07.10.2018 by 

Moharrir of the Police Station.”

Similarly, Fayaz ud Din No.66 .(PW.7), transmitter in his cross 

examination stated that,

^•It is correct that the parcel of samples was, handed over to me on 

8.10.2018.... It is correct that the parcel of samples was in the custody 

of investigation Officer from the date of occurrence till 8.10.2018.”

the FSL report reveals that the parcel of samples wasWhereas,

received on 8.10.2018. , '

These extracts of star prosecution witnesses clearly reveals that

in the custody of 10 from the date of occurrence^
/

.A' #

parcel of samples were 

till their dispatch to FSL.'

Investigating Officer being prosecution witness and his custody by 

stretch of imagiiiation.can be considered as safe custody.

By now-, it is well settled by Superior Courts .that whenever 

provided a thing to be done in particular manner such thing should be

no
a law

done in that manner

custody of representative samples from date of occun'ence till

illegality and materially impaired the-

The

their dispatch to FSL amounts to 

safe custody of representative samples. In this view of the matter, the

■

i
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prosecution has . miserably failed to prove the safe custody

• \
. representative samples.

Thus, point No.iii is decided in negative.

In view of decisions on points for determination, accused facing:- 

trial are not guilty and exercising powers u/s 265-H(l) Cr.PC., 1898. 

accused Adnan and Mst.Kiran are acquitted of the charge leveled 

against them. Accused are on bail, their sureties are discharged from the 

liability of bail bonds.

Thus, point No.iy is decided in negative'.

Case property . i.e.

'appeal/revision while mobile Orange Leaf model-0225 and Nokia 

model RMl 187 alongwith SIMs be returned to their lawful owners. File 

be consigned to the Record Room after its proper compilation and

.•s-3;r

narcotics be destroyed subject - to

completion.

ANNOUNCED
17.04.2021

(ABID ZAMAN)
Addl: Sessions Judge-I/JSC,.Kohat -

CERTIFICATE:
It is hereby certified that this judgment consists of -15- pages. I

' have read each page, corrected and signed.-

f V-l ■

, KohatSessions .Tudge-VJSCAddl:

J
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[- DEPARTMENTAL INQUIRY AGAINST 
''CONSTABLE ADNAN NO. 816/'LmI■ :fR/Sir submitted that I have been appointed as inquiry officer in, departmental inquiry 

I initiated against Constable Adnan No. 816, Police Lines, Kohat, The accused official was served with 

f- charge sheet alongwith statement of allegations issued by your good office vide No. 9195-96/PA dated

30.11.2O170nthebelowscoreofcharge:- ■ . : ,
'' i.. That you while posted at Police Lines Kohat has willfully absented yourself from duty 

vide DD No. 37 dated 01.10.2018 titldate..
ii,' That you are involved in a narcotics case vide f\R No. 737 dated 07.11.2018 u/s 9 C- 

CNSA PS MRS Kohat
That previously, you alongwith a lady while trafficking narcotics in motor car No. AD.C- 

448 Islamabad was apprehended by SHO PS Bititang vide FIR No. 615 dated 

27.11,2017 u/s 9C-CNSA PS Bilitang .vide FIR No. 615 dated 27.11.2017 u/s 9 C-CNSA 

PS Bilitang and recovered Charas v/eighing 07 KGs from the motor car driven by you. 

You were held guilty of the charge during departmental inquiry, but kept pending for want 

of court decision in the said case, but your present act show that you are a habitual 

offender. Therefore, you liable for re-departmental proceedings in the said charge.

The accused official was called and charge sheet alongwith statement of allegations 

served upon him. He submitted reply to the charge sheet and denied the charges framed against him

In order to probe the charges the following officials were summoned and examined in 

presence of accused official and he was provided opportunity of cross examination:- 

S! Islam ud Din, the then SHO PS MRS.

7 • It is

p

•;

III.

m
y

1W wasma 7
ii
u 3.m
I’l

i.

A$1 Farid Khan, PS MRS.

iii. . SI FTlanzoor, 0!!, PS MRS.
Muhammad Iqbal, the then SHO PS Bditang.

AS! Navid Khan, the then posted PS Bilitang.*

Sl Aman Ullah, the then Oil, PS Biilitang.
SI Islam ud Din, the then SHO PS MRS, stated that he has arrested two ladies from a 

Bala Khana and recovered 11 Packets of charas weighing 1320 Gms and drafted Murasta for registration 

of case. The case was entrusted to KBt for reinvestigation. The accused official put a cross question 

regarding his involvement, it'was replied by the witness that the lady disclosed name of one Adnan i7o 

Jungle Khel,

g}.;

IV.La

y.
vi.

A

I'r',

St Manzoor ur Rehman OH stated that he is investigating case FIR No. 737 dated 

07:10.2018’u/s 9 CNSA PS MRS, The arrested lady accused admitted their guilt and disclosed that
5,

i •

L

' Adnan is their friend. The arrested accused furtlier stated that the charas is owned by.accused. Arrest of&
|.

accused as has got bat! before arrest.
ASL Farid Khan marginal witness of the recovery memo was also examined, who

supported the raid and recovery of narcotics/arrefst of lady accused. , pv
I 6
ii
ii.

I
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F'egr.n.liii', Marge lii. SI Munenugarj Iqbal slated llial O'l /•7,ii.?orr, he lerAj'/ered "00'' 

O^hatas iToin a motoicar and arrested constable Adrian aiongwith a Indy named Kifan Bhatli. A case 

vide FIR No, 615 dated 2? 11.2017 u/s 9 CCNSA was registered again?! hoti) the accused and sasc-.vva.s 

'^nliLisfed (0 l\B( foi' inve.gjgni.ion, Accused was provided opporlunity cross-exaicinaticri. Tlia accused 

vwis cross e.xaniined by me. VVhei'e he admitted that the girl arrested with him, was his ciiiifrieiiid and the 

recovery was effected from her. • , .

'i (!
.r

i

i
5
!

0. • Witness ASI Maveed Rhan who is marginal witness of the recovery memo aloO verified 

iiie recovery of charas frota rp.otorcar and talren into possession by Sl-IC in his presence,

SI Aman Ullah. slated th’el he has conducted inve.siigalirjit of the case anrl accused 

Didiciai admitted his guiit diiriiifj the course of inv(es‘lgation.

Pegardirie v.'illful absence of accused,'daily diaries Mo. .h daied 27.1 i 20 i/ PP.'Sijmaii 

bala and daily d'sry Mo. d.2 dated 11 09.2018 were requisitioned and pmced on flie. where ihe accused 

jDetitioner is reported ab'seni and their after charge / arrested in the respective

»
1

9.

;
/. 10.I-

f?

cases.

In view Of the above, it is submitieci that the accused official admitted relationship'wiin 

:u’' hidy accused as they 'im his giiifnends. ilie .accused official is in narcotic-.' !■'ed•d!jn^;. -wide

11.

-imu ioime to il'ia r oiice and coivmii.-.'sion socia' crime. Furih'-rriiore, di.':' absence o' nscu'-: ■! 

o i;:. i.9 iioin his place of posting and subsequently arrestee! / charged in narcotics cases eslablishsd tvs 

Qiifll Therefore, the charges levelled againsi the accused official have been established beyond 

stmdow of doubt and accusorl official constable Adnan'and his reteniiori in a discipiine force will .Mm cad 

name io ihe depariment. .
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Office of the 
District Police Officer, 

Kohat
VatecC ■H-i-C—/20jS

r-r r*
I '-.ar?!-

Dr; Nn 6<p ..

CHARGE SHEET.I
/

j SOHAiL KHALID. DISTRICT POLICE OFFICER, KOHAT,
competent authority under Khyber Pakhtunkhwa Police Rules 1975 

{amendments 2014) am of the opinion that you Constable Adnan Wo. 816 
rendered yourself liable to be proceeded against, as you have committed the 
following act/omissions within the meaning of Rule 3 of the Police Rules 1975.

That you while posted at Police Lines Kohat has willfully absented 

yourself from duty vide DD No. 37 dated 01.10.2018 till date.
involved in a narcotics case \dde FIR No. 737 dated

/
as

//
I

1.

That you are 
07.10.2018 u/s 9C-CNSA PS MRS Kohat.

11.

hi. That previously, you alongwith a lady while ti-afficldng narcotics,m 

motor cai- No. ADC-448 Islamabad was apprehended by SHO PS 

vide FIR No. 615 dated 27.11.2017 u/s 9C-CNSA PSBillitang
Billitang and recover/ Chai-as weighing 07 KG from the motor 
driven by you. You were held guilty of the chaige during 

departmental enquiry, but kept pending for want of court decision 

in the said case, but your present act shows that you ai-e a

carifI'I

•habitual offen(^er. Therefore, you liable for re-departmental/
proceedingsHn the saidl charge.

! of the above, you appear to be guilty ol 

misconduct under Rule 3 of the Police Rules 1975 and have rendered yourself 

liable to all or any of the penalties specified in the Rule 4 of Police Rules 1975.

By reasons2.
I
i

writtentherefore, required to submit your 

within 07days of the receipt of this Charge Sheet to the enquiiy
You are,3.1

statement

. officer.
- ■ Your written defense if any should reach the Enquiry Officer

within the specified period, failing which it shall be presumed that 3’'ou have 

defense to put in and ex-parte action shall be taken against you.

• A statement of allegation is enclosed.

no

4.

n 2 u A.- /
/

DISTRICT POLICE OTFICER, 
KOHAT«

■■
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Office of the 
District Police Officer,5

0

Mo D at e d 2018

DISCIPLINARY ACTION

SOHAIL KHALID. DISTRICT POLICE OFFICER, 
KOHAT. as competent authority, am of the opinion that you Constable Adnan 
No. 816 have rendered yourself liable to be proceeded against departmentally 
under Khyber Pakhtunkhwa Police Rule 1975 (Amendment 2014) as you have 
committed the following acts/omissions.

I,
!

/
//

STATEMENT OF ALLEGATIONS
That you while posted at Police Lines Kohat has willfully 
absented yourself from duty vide DD No,. 37 dated 
01.10.2018 till date.
That you are involved in a narcotics case vide FIR No. 737 
dated 07.10.2018 u/s 9C-CNSA PS MRS Ko.hat.'
That previously, you alongwith a lady while trafficking 
narcotics in motor car No. ADC-448 Islamabad was 
apprehended by SHO PS Billitang vide FIR No. 615 dated 
27.11.2017 u/s 9C-CNSA PS Billitang andf'ecove;^ Chai'as 
v/eighing 07 KG from the motor car driven by you. You 
were held guilty of the charge during departmental enquiry, 
but kept pending for want of court decision in tire said case, 
but your present act shows that you ai'e a habitual 
offender. Therefore, you liable for re-departmental 
proceedings in the said charge.

1.

11.l

m.;

b

li

(i

For the purpose of scrutinizing the conduct of said 
accused with reference to the above allegations Mr. Ishaq Gul DSP Legal 
Kohat is appointed as enquiry officer. The enquiiy^ officer shall in accordance 
with provision of the Police Rule-1975, provide reasonable opportunity of 
hearing to the accused official, record his findings and make,•within twenty five 
days of the receipt of this order, recommendations as to punishment or other 
appropriate action against the accused official.

2.

(
i

f

The accused official shall join the • proceeding on • the
date, time and place fixed by the enquiry officer.

Q 7r

DISTRICT POLICE OFFICER, 
OHAT^^/4^f .

/2018.yPA, dated__
Copy of above to:- 
Mr. Ishaq Gul PSP Legal Kohat The Enquiry Officer for initiating 
proceedings against the accused under the provisions of Police 
Rule-1975.
The Accused Official:- with the directions to appear before the 
Enquiry Officer, on the date, time and place fixed by him, for the 
purpose of enquiry proceedings.

1. \ '

2.

\

m



• •

DEPARTWIENTAL INQUIRY AGAINST 
CONSTABLE ADNAN NO. 816 (under suspension)

0R/Sir,
It is submitted that I have been appointed as inquiry officer in departmental 

inquiry initiated against Constable Adnan No. 816, Police Lines, Kohat. The accused official was 

served with charge'sheet alongwith statement of allegations issued'by your good office.vide No:

i

9195-96/PA dated 30.11.2017 on the below score of charge:- , ’

“Being involved in criminal case vide FIR No. 615 dated 27.11.2017,u/s 9 CCNSA. 

PS Biliitang, which is a gross misconduct on your part".

The accused official was confined ih district Jail Kohat and charge sheet 

alongwith statement of allegations was served upon through Superintendent, district Jail Kohat 

vide this office Letter No. .22164/LB dated 11,12.2017, Compliance report.received vide 

Superintendent, district Jail Kohat letter No. 4290/V\/E dated 15.12,2017. ■

2.
■:!

\

Accused was confined in Jail, summoned repeatedly by the court concerned by 

cpuid not be produced due to insurgency duty of Police. Lastly, accused was released on bail by' 

the court and called to join the inquiry proceedings.

On 19.03.2018, witnesses named SI, Muhammad Iqbal, SHO^ PS Bilitang,'ASI 

Naveed Khan, SI Aman Ullah I.O of the case and accused official were called and examined.,

SI Muhammad Iqbal stated that on-the eventful day he stopped a motorcar and 

search 7000 Gms Charas were recovered from a motorcar. The accused official alongwith a 

lady.named Kiran Bhatti were arrested and a case vide FIR No. 615 dated 27.11.2017 u/s 9 

' CCNSA was registered against both the accused,

I 6, yVitness ASI Naveed Khan who is marginal witness of the recovery memo also 

verified the recovery of charas from motorcar and taken into possession by SHO in his presence,

SI Aman Ullah, stated that he has conducted investigation of the case and 

accused official admitted his guilt during the course of investigation.

Similarly, Muhammad Shoaib, MHC PP Sumari Bala was examined who . 

produced daily dairy No. 03 dated 27.11.2017 regarding willful absence of accused official from 

lawful duty.

3.

j4. 1 i

5,

on

s

t

7,

•f
8.

The accused official was afforded opportunity of cross examination-of the 

witnesses, but he did not cross examine the above mentioned witnesses. Furthermore, a 

questioner was provided to the accused, but could not submit plausible answers to the questions 

and failed to establish any malafide on the part of Police.

9,
I

(

10. From the above and evidence collected, it has been established that the accused 

official, while posted at PP Sumari Bata absented himself from duty. On the eventful, day,- the 

accused official alongwith one lady named Kiran Bhatti while trafficking huge quantity of charas 

weighing 7000 Gms in a motorcar were apprehended by SHO PS Bilitang, i

li'.i!,:



t\ i (??

t

In vjew of the above, the accused official has committed professional-misconduct,.11,

indulged himself in transportation of narcotics in addition to commission of a criminal act. 

Therefore',, the charge levelled against the accused official has been established beyond any-
i
*

•i

shadow of doubt and accused official constable Adnan is recommended for one of the major 

punishment provided under Khyber Pakhtunkhwa, Police Rules (Amended - 2014) .1975.

. J

•I • End: Inquiry File

i-i i
'r

DSP Legal,Kohat 
_ Enquiry Officer .

W/DPO Kohat
,1
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■ OFI-lCCOrTHC

SUFI-RINTLNDKNT
DISTRICI')A1L KOIIAT

No__VaJ^/wiLJitasAiM
- , Phono § rax-09Z25541o0

-A,

'

/
;/ U - -J I

f

.'V

The Disiricl Police Oriiccr, 

Kohal:

i ;AI,0NGW!THrilARGE SHJ^11;
1 Subjecl:ar-7^* [he Subject
I■i Rihei’encc your 

(ihove.
fi \

:
alongwilh Siatcmeni of 

s/o Muhammad

FIR No. 615

further.

i ’/Fir; find'herewith Chariic Sneet
Constable'Adnan

• 1 i'jnjloscd

8 lb, CO

i I ;af
i :illceauon

nfmed in, this .'ail m casei . No;ICiinzan.
'27-1 G2017. U/S; 9C-CNSA. PS

nccessai-y aclion ai your cud. please.

: Bilitaug, Kohat, for youri

I
/; ■

IF
\

St)PETa5>l1'Ew)hW. 

^yPSTruO' .1 AIL KOHA'l
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;
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Office of the
District Police Officer, c 

" Kohat ' '

.f

‘

a
I

'Jjd I : /2017.

• ‘

CHARGE SHEET.,

JaVED IQBAL, DISTRIC^r^ POLICE OFFICER.. KOHAT, 
•.-n.uliLJril'v ■ uiidcr lO'iyber JddchiLiiikl'i’^VM "Police Ruk'S 197C 

• 0Jiji'l) iun of the Oj:)inion'that you Constable Adnan No. 816 .
;■ l•''i •,:'U!'-,e!i liable 1.0 bv piaTceeded ayainst, as you have .ccmmitlecl the 

ai'nissi'ais '.vi.ihin iJ'ie meaning of Rule 3 of the Police Pules 1975.'

as: .
: t'l : ' ;/ '.Ir•i /

•i
9

'I
. .1

i

\-1
ReiPi!; involved in Criminal Case \-ide FIR Ne. 615 dated 

JV.! 1 .'701./■ u/s 9 CCNSA PS lihlJitang, wliich is a gross 

iiiisconduci. on your pari.

1

■ B\' reasojis- .of the above; yuu appeal' to fie 

idei' Rule o ol the Police Rules 1975 and'have rendci'ed .yourself 

all o.r en.NU'jf die i^onalttes specified in the Rule 4 of Police fUiles I'-VS.

uiltv oJ(T

: . a- lue; or

lIli’TofiiiX', SI ibr.iii; n.'re''iui;'..'( V'l'iUen.

'AMhin Ofeh.ns of the receipt of this (druyt;, Sliecl lo.d'ie enqtiirv

1 ir

;

'•I'ou.i'.wi'i.ur.n delerise if ariv sfiuuld i-c;ich the EjirjLiiry C)iTicer,

■' ■tiv'd ].H'rii»d. lailirig which ifsliall be- |.iresLinuvd that'i’o'u have no ' 

! o.'-. jiarie ariiein sJuill be laken .•ig;.iinst \'0U.

! :*b>- • J

1

f

'U.as.y.oeni of allegaUun is enolosi'd. i
{

\'
■;

thSTRJC3'’'PC>I.ICE OFFICER,CO KOHAT AhRu RgA,' i:
it; i

/
? y.

t:/9] r,Vf RV,.

/C A

j
/ ■ ■/ iA / i

CM / .A ■. y 1./
A' • f !

1

I \ ;
t.

JStw ■ L,
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Office of ti'ie 
District Police Officer, 

Kohai:

-V. .;
r

•■•/'•■I '1 .-/'-OI7 :; •

DISCIPLINARY ACl'iON

I
JAVED__ IQBAL, __piSTlliCT POLICE OEFICER,

.-L>';lA'r, i/'.'niipcleiu. ;.i.u[hc'i'iLy, i-ini of ihr opifiicjn llj;U you Constable Adnan
7lt O'.',' ;'riu.len.'i.i'yoursi:’ll liable to be i.)!'OCi '.'do’d against depa'ir.iuK.'.nlally

\ou I'ltree
I

: 'i r.b'.byi laikhtuiikiowu Police Rule i.b7o (ArnenciinoiU dU 14) 
'1 O'd iJ'c l..'liccv'.'!n'.' '.cl s/'(.)iiii;ssioiis.

-'DAdl^dENlbOJbAbLECdbrip^

in\'ol\'ed in tb-iso '.'ide i''1R Mo. o I ■')

diitird 27.11 ,i01 7'u/s n C't’MS.'i PS l"'illiU;nL‘.''..'I'lidV is 

;.i gross inisc;onduc:t on \otii' I'jai i.
]

j

ror the |)Ui'i.iosc bl' vS(;rii!,:iu.>;ing. liic condiict oi'.'said . 
,i:".ed o-o n reP.'H'nce '.o ilu: above Lillegauuns 

'.i

• y
A ■ JS

s:-. ouquiry olTicer. 1'he ei'iquii'\' olTic.r shall in actiorrlanc:e • with 
dio Police Rol'J-1 b?.::'. 'pi'Cividc rc:.eo"() ed .!•. 'lyor'i iiuiue ol' bi.arlng to 

.ti'i'.iie'js .Mein • k.' , .'iibin iwcnL'.’'iVv';.^ davs rjl' 
die- '..rdi'i', rccoiniiU'ndali.M'.r,

:■ ri og.'iiii'.i i.hr ;.M'v'i.ised olficial

j

P ;

]'Ui;ishmc!'-i. r.i' oth'-r4'i

I

:!!'• .n'CUivcd i.dlicio! shdl J..'iii ibr pi'oc.'ccd 11; i; on tbc 
•'.'o !i.':<'i.l i.v, ihr Parniii",- ol';'! •i']'.■ o; 1

*. ..

DfSl'RlCT POUCE OFFICER, 
KOHAd'-.'D /

/lA, do;e.,i • '■'.4.) I 7
■j ‘ ■/'.

Tlu; 
accused 'i.;nd

' litjU,;"' N. r .. a.uuaiiijg 
po'.vrisicers oi' Police

■-.■.-.a ;o...c•/
•'dii'ieo .ie..iiiisi lli; '.iO' I '!

.I
1

4bPAA-d )0iTjciuI:- wilh Lhe direcisois. lo appear ie.-fore Ihe, : 
i'.i.aoii"., (.dl:’'e!' i''n dy; dri'le. tirm: aiirl iSa'.'c lixed b\' him. Dr i.hi,- 

p.ui'-'e''d'.n';',s

>•
f

' f(:

1

I
•7a . ;

r
i'-

: •
1
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A.'.

Sli'.BJ ECT.?
i

''5?espec-ted Sir^i ;

0 '
F.indlj'’ wibi-! re.f*erenccr- tc the Charge sheet bearinf;; No.v

9'l9!i=“-9.^/PA dated 3 o11o20'l7? it .j.s submitted that I hayo 'bean' 
falsely charged in..Case rdp .WU, 6l5 dated 27..11.£01? U/S 9 PS
Bilitango . • • ' • '

;

i On the day of occvirrence. I was proceeding in the caj? 
towards Gumbat to participle • in the .marriage ceremony of my friend 
when I was stopped'by Mi.ihammad Iflbal SHO near Bilitang Ohowk.,_/^s 
nothing was recovered from my possessionj therefore I'protestedo 
Cn this G'oimt, the instant false c-ase vms registered against me 
and my'relative lad;/ present in the car. The falsehood .cf the 
matter is further • evident from the fact that the place' of occu.r'renc.e 
is shown to be Bilitang Chowt on m.ain Kohat .Rawalpindi Hoad, but 

. no independent and inpax'tial'private witness is cited, gs' a witnesso

f

‘i
i
J
i

Since 1 am innocent, tberefore it is requested that th© 
instant c-horge sh-eet .maj'- 'kiiidly 'l:c dropped and the depa.rtmerital ' 
proceediiji^s kept pending till the decision of the= criminal ca-se 
against .mo bsc.ause a person is considered' to bo innocent till, 
proved otberv.dae

'X,
YouT'S Obedif Ti^tjpy-^

C
/ ./ ■) I

f
GOhS'UBi.E ADh'AN 81S 
tr'strict, Po.lice 'Fohat, i'./^.Jan,, 20180Datedj . r

\
i
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OFFICE OF THE 
DISTRICT POLICE Ol^FICER, 

■' '■ KOHAT
Vc-/: 0922-92601.16 Fax 9260.125I •T

;

6 R D 3^ R ', k

I-

Constable Adrian No. 316, who was placed undei

■ FIR No. ,615 dated 

vide OB No. 99.8. dated .

1

;
suspension in connection with involvement in case 

11,2017 u/s O eCNSA PS Billilang .
hereby re-instated in service from the date of his'

f 27.

05.12,2017 is
suspension and.his enquiry is kept pending till the decision ol court

I

A-*

I;
1 *

y;
f

DISTRIC^^^OLICE OFFICER, 
J/ KOHAT/

!
■i

OB No._iflL 
Date /2018

11 /
1 %r-

-V 2018.NojvL5£±^
Copy of above to the:-
R.[/Reader/Pay officer/SRC/.OljlC for necessary 

action

•I
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OmCE OF THK n]f.QTTr?y/H^. F^CE OmCKR KOHAT
gILQW CAUSE WOTYr'y 

EZafeiMe^M(j^K Polic
I

e Rules. 1^-7K\

1. That You ConstaM^A4nanHo.
have rendered yourseif. iiabJe .ic 

Kh3doer Pakhtunkhwa, Police 
following misconduct;

r proceeded under Rule 5 (3) of the 

' 1975 (Amendment 2014) lb Ri
r

I f You while posted at Police Lines Kohat had 
dfficial duty vide DD No. 37 dated 01.10.2018 

DD No.

A

absented yourself fr 

and reported arrival V? 08 dated 25,10.2018 (Total ateencef
.Egriod_i„e .24 day^ withe

any leave or permtss.ou fro™ the conapetent author,ty. your th,s . 

shows in-efficiency and gi-oss misconduct
on your part.i

2. That by reason of above.
■material is placed before tl 

-deregned. therefore ht .deeded to proceed agamst you in gener 

Poltce proceeding without aid of enquiiw officer;

That- the-

:
i‘

■

3. misconduct - 
discipline in the.Police force.

on-your part is prejudiciaJ to good order (
!■

4, That your retention in the Police force, 
elficient and unbecoming of good Police officers. 

That by taking cognizance of the 

as competent^authority under the 

against \'ou b\7 avvardi,ng 

provided in the rules.

You are, therefore, called

will amount to • encourage u

5.
matter under enquiry, the unclersignec 

proposes stern actior 
one or more of the kind punishments

I said rules.

?IS

6-,
upon to show cause as to why you should 

- aocordance with the Khyber Pakhtunkhwa' 
19/5 (Amendment 2014) for the misconduct referred 

You should submit reply to this snow

nut •be dealt strictly i 

Rules, Police •\ •
to above,

notice within 07-days of the 
an ex-parte action shail .be

L■ 7. rcause
receipt of the notice failihg which 
against you. i taken

8, You are further directed 

heard in
to inform the undersigned that you vbsh to be

person or not. 
Grounds of action9.

also enclosed with this notide;are
t.

\

Wo., Lf. -v •/FA.
BXSTFiet, .FOLUCE' OFF)EC,EK 

■■ .KOHAT^^,^V!
Dated Z_/2018

.1
tf

P’1

cyc/
L.



OFFICE OF THE 
district police officer, 

KOHAT
T^t: 0922-9260116 Fax 9260125

!

\ ' nodi2£dLn'^
Dated ^iZii^/2018.

.3

pci -Ttiii&Te Khel

i
SHOW f^-ATTSE NOTICE

Subject*. -

find herewith a Show Cause, ■■ -, 
Adnan No. 816- to" serve - 

duly signed 

. His

Memo: - Enclosed please 1

duplicate) against Constable
his home address. One copy of the same

further necessary .action

Notice (in
him onupon

this offic:e lorreturn toby him and
address is as under:home , gl6 S/0 Ramzan Khan 

hmvari district Kohat-
Constable Adnan No

R/O Medan Chowk Jungle Khel Mohallah S:

'■n.

A''

DISTRICT POLICE OFFICER, 
• . KOHAT • y'

r
'^.5 - ■ .

r
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1
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2007 PLC(C.S.)997

(Supreme Court of Pakistan]

Present; Rana Bhagwandas and Saiyed Saeed Ashhad, JJ

HABIB BANK LIMITED tW
i ■

Versus 4 k

'1
GHULAM MUSTAFA KHAIRATI

Civil Petition No.4I l-K of 2004, decided on lOlh October, 2005.

(On appeal tVoin the order, dated 12-3-2004 passed by federal Service Tribunal at Karachi in 
Appeal No. 1472(K) of 1998).

(ii) Service TrUumnl.s .Vcl (U\\ of iy7J)—

-—Ss. 2-A & 4—Employee of Nationalized Institution—Privatization of such Institution 
duriuj; pciulcney o\' nppciil by its omployco bclino Service IVihuuijI-—lUTccl—Such 
subscqicnt dcvelopmonl would neither deprive such employee of his status as civil servant 
nor ous jurisdiction of Service Tribunal to proceed with pending appeal—Principles.

Mere fici of privatization of Nationalized Institution by way ol'transfer/sale of its controlling 
share b>' the Federal Government to a private party' would not be sufficient to oust the 
jurisdicion of the Service Tribunal to proceed with the case of an employee of such 
institutii)!! as at the time of filing of the appeal before the Tribunal he was a civil servant as 
provide 1 by section 2-A of Service Tribunals Act, 1973 and a sub.scqueni development would 
not dep ivc or strip such employee of his status as civil scivant would have no adverse cflect 
on the pending appeal.

(b) Criiiiinal trial—
I

against a pcr^i^Effecl^-Mcfe aUcpaTion^^oniini.ssio^T;ajr\ 
r^cnce' land?re^'s5‘ati(m.;ofiFU;K.'?against^Yperson would 'not ipsq;lactp]make,l_im^*;^Jty^ 
jra^erIlj!ejwould^S^^es^ed;^to^the^mn:ocent.iuntilf.convicted!bytaXcompetent-«;^^~}i 
yP^i^pTe^ "

iMQro?ail'^tiQTTof:‘c^miFlgsion~oT^n!b,frcncq^aitisiTa/pSmVaii7^?e^s(raUQn.oLIj^J]^^ 
jerM?^tr!bLaTdemunZ‘6£fSc£<^mQreltbW'g&ty^ffenceTagainst!su^PCTson;wbidd^iIws^1tP 
^cttjfjifitikd^himtguilfy^f-cft'mmission-bfiSi^tdfFence'and^hT'wouI'd^oaUmie'to 

.‘ffesuiMrioi^ofanno^iKe unril’cdnyicfed^.b^a^eoart'otompetentj^.CdyfiO’r^e^l^M^,^^ 
;ri-iM;^tii'oppor^tjrt^P^nd..himselfpn;tnclUegatipnsJgyeTled agajn^ 

i: ———- •-
(c) Habib Bank Limited (Staff) Service Rules, 1981—

1

-—R. 15—Termination bf service in lieu of pay for notice period—Senior Executive'Vice- 
President—Non-pcrfonnance of duties by employee due to his arrest in a criminal case— 
Imposition of such penally by Autliority for having lost faith and confidence in employee and

t
■ t •

Hr
•-

/



iiHisSilili
for having lost trust and confidence of competent authonly was an illegal ordei.

(d) Civil service— .
..-Initiation of departmental proceedings against civil servant before or after bis ac<|ittal m 

criminal case—Principal.

SiSine, good conduct, integrity and efficiency of civil servant 

Syed tiluhammad Iqbal Jafri v. Registrar; Lahore High Court 2004 PLC (C.S.) 809
1 1 •• i

/

il
I-

if-.

i
■

the authority can. initiatecase

fc'"

II.

V,
’•i(c) Civil service—

.1—^

ISS —t'SiLi - .b.*« p..=. “«>»« »
SoJfsame and deprive employee of his right of access to naturaljust.ee.
Arsha'd Jamal v. N.-W.F.P. Forest Development Corporation ^OM PL^jC.S.)
802; i'he Managing Director, Su, Q.^company Limited,.
other/PLD 2001 SC 176; Managing Dnecmr S • “ through Manager
V. Gil Ilani Abbas and others 2003 1 LC C.b.) /.> x iNa ^ ,
and ohers 200d SCMR bl5 and An.sa Kcbman Vs. IM.A.t.. 1 SCMi^

(f) Sc -vice Tribunals Act (LXX of 1973)
a:d bl

interlsred witli. , .

SCMR-145 rel.

Shalbd Anwar Bajwa, Advocate Supicnio 
Record for Petitioner.

I (
f

\

.. .

Almicilnllab Faruiii. AdvOcatc-onConi'l and

ri •
3 ^

y;

..,..11.
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i!i- •
Siileman Habibullah, Advocate-on-Record for Respondenl. I

SAIYED SAEED ASHHAD, J,—This petition for leave to appeal has been .filed by 
petitioner-Bank assailing the judgment dated 12-3-2004 of the hederal Seivicc rribunal 
(hcrcinnfier referred to as the "Tribvinal") in Appeal No.l472(K) of 1998 whereby the 
Tribunal has set aside the order of tennination of the respondent and reinstated him in-service 
with mull monetary and other consequential benehts.

,/

ORDER
V

•dil?-!I k

2. Facts requisite for disposal of tliis petition arc that respondenl was employed as.;Scnior 
Executive Vice-President in Habib Bank Limited. He was involved in some criminal charges 
for wliich an F.I.R. was registered and he was arrested therein. As a result of his arrest, which 
prolonged on account of dismissal of his bail application, he could not perform his duties 
the post held by him. Tlie petitioner-Bank after observing that tlie post could not .be kept 
vacant for an indefinite period as it was not known when he would be enlarged ontbail or 
released from the charges levelled against him and further that on account of his invol /pment 
in criminal acts they had lost faith and confidence in him, thus constraints on the part of the 
management from allowing lo occupy a veiy senior and conlideniial position tcnnma.^d Ins 
services with immediate effect in pursuance of Clause 15 of the Habib Bank LimUeti(Stall)
ServiceRules, 1981 ontlireemonthspay inlieuofnotice.

on

h

I
3. The respondent submitted his representations, legal notices etc. but the petitioner-B^ did 
not redress tlie grievance of the respondent on the ground that his tenninaticn was 
simpliciter and further that his service with tlie Bank was governed by tlie pnncple ot 
master and servant which gave ample power to the petitioner-Bank to remove/terminate an 
employee after serving of notice or pay in lieu thereof and there was no requirement of 
providing opportunity of personal hearing.

|i 1 •* ”
4 As the petitioner-Bank failed to redress his grievance the respondent approached High 
Court of Sindh by filling Constitutional Petition under Article 199 of the ConstituUon of 
Islamic iRepublic of Pakistan. This petition was dismissed after incorporation of section 2-A 
in the Service Tribunals Act, 1973 {hereinafter referred as the "Act"). It will be advantageous 
to reproduce the observations of the High- Court regarding condonation of delay in .tiling 
appeal liefore the Tribunal as under: —

S'The petitioner apart from the available pleas, would be free to apply for condonation 
pf delay under section 5 of the Limitation Act for the reason tliat the petitiotier has 
been pursuing his petition diligently and in good faith."

5 The 'order of the High Court was challenged by respondent before this Court by way of 
C.PiL.A. No.52 of 1998. The C.P.L.A. was dismissed vide order dated 4-6-1998 upholdmg 
the order of the High Court to the effect that the Tribunal would have the sole jurisdiction to 
proceed with the case of the respondent after incorporation of section 2-A m the Act. 
Consequently respondent filed appeal under section 6 of the Act on 4-4-1998.

6. The ictitioncr ohiected to tlic maintainability nl’ appeal before the Tribunal on the grouiid 
of limitation. The Tribunal after minute and thorough e.'cainiiuilion of ihe provisions ol

j

:•
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■:r;
1 5 of tlie Limitation Act and taking into consideration tlie facts and circu^mces o 
sc condoned the delay by placing reliance on the pronouncements of this Coi^ laying 
llie principle for condonation of delay.

-••i;

sectio 
the ca 
down

filed7. Feeling aggrieved and dissatisfied with the impugned Judgment the pctilioner-Bpk 
this petition for leave to appeal. ! • "7! 1'

t

We have heard the aigunients of Mr.. Shahid Anvvai'. Bajwa learned Advocat^.Supj-eme 
behalf of petitioner and Mr, Sulcman l-!nliibullnh Icanied Advocate-on-Record for8,

■;

Court on 
Respondent.

9. Mr! Shahid Anwar Bajwa in support of the petition raised the following Up-ee contentions;- ■

fit That oil 12-3-2004 when the judgment was announced, the Tribunal liad .epased to 
have jurisdiction to proceed with the ease of the respondent inasmuch as da“
the p«irioner-Bank after completion.of privatization process had been handed-over o 

' Aglia Khan Foundation as they had acquired 51 interest.in the petitiqner-Baiik . 
wLreafter it could not be said that the Bank was being run 
by the Federal Government thus depriving the respondent of the staftiSjpf c 
servants as per section 2-A of the Act.

*ill-
■■ih
'■"•3

An-i“p. "bS*"

Bank but to terminate his ser\'!ces and
N

•'I •

,i ■

(iiij That the Tribunal had erred in condoning the delay in fihng die appe^by the 
Loondent as no cogent, plausible and satisfactory ground had been advan^ by the 
respondent for the delay in filing the appeal and the Tribunal had acted in an.arbi aiy 

and fanciful manner in condoning the delay.

J

10 Mr Sideman Habibullah, learned Advocate-on-Record appearing on behalf of respondent

had considered each and eveiy aspect of the case m condoning the delay and, mn y“d rL contentions of the cormsel for the part.es as well
the law applicable to the facts and circumstances of the case relating to the nglits.-.liabilitie

and obligations of the parties.

; pie.iffOPPdbrfp,

SSSSS—S-.SA‘=
\

f

I ■ irr;

.-k .



llliU Micro liict ol' privaliziUioM ol Nationalized liusliliilioM l)y way ol iransl’cr/salc oi its 
controlling share by tlie Federal Government to a private parly would not be sufficient to oust 
the jurisdiction of the Service Tribunal to proceed with the case of an employee of such 
iiislilMlioi ns at the lime of Hling ofllic appeal before ihe Trihunnl he was a civil servant as 
provided >y section 2-A of the Act and a subscqucnl development would not deprive or strip 
such civil sei-vant of his status as civil servant would have no adverse effect on the pending 
appeal. This contention is therefore decided against the petitioner.

12. Takin> into con^deration the second contention advanced by_Mr. Sl^aliid Bajwa itma^e - 
observed miSTOS^^Settied^iDciple^ofilawitliabmere allegatiexCo^J^ony^ssion of aq^^^ce

offenccrabinst^iupersmTwbuld'notiipsoj^tp^makeihim guilty o^onimi|sion^^h7
feencg'gi^t^H^coifffi.igenioyVth^ cojiyict^tea'

i^Qmtof®mpetSjiSscigti^Sir4'Prppei;i.tnal .wit^opp^nityj&^defend 
Slcgahoil; levelledTpin^nirTin the present’.cBWthe'petitipner had acgd^wi^b.mmosyi^^^ 
‘ai&Mio^nastenbr'which nb'’plausibleiexplanauba was provided by,mem eiUjerJieforejthey 
%b™i^rbTMivShahid'§ajwa while^arguing tliis petition in tliis Coupt. Wlint was started in 
smj'port ofteino^l?lcninnali6 was lhal thepos‘occupied by the respondent was of Senior 
Executive Vice-President which could not be kept vacant for a long period and that on 
accoimt of the criminal act/offence committed by him he had lost faith, confidence and trust 
of the competent authority for holding such a senior appointment. Both die' rounds advanced 
by Mr. Siahid Bajwa do not appear to cany weight. As regards the contention that the post 
could not be kept vacant for long period, it may be observed that it could have been lilled in 
by postin ’ another officer or additional charge of the post could have been given to another 
officer (ill such lime the respondenfs case has been decided by a competent Court. However 

of conviction he would have lost his job. The petitioner could have instituted 
departmental proceedings against the respondent for his alleged criminal acts undcr’uien 
service mks known as Habib Bank Limited (Stafl) Service Rules. 1981 (hercaner mferre^ to 
the "Rules")- Removal of the respondent under clause 15 of ilic Rules on the ground that 
respondent had lost faith, confidence and trust of the competent authority was an illegal order 
which in 'the garb of termination simpiiciter was in effect by way of pimishment for tlie 
alleged criminal acts of respondent which were sub-judice before a competent Couit and 
which subsequently were found to be baseless and false. Before the quashment of the F.I.R. 
and pendency of the criminal case the petitioner could have initiated departmental 
proceedings as the criminal case and the departmental proceedings are entirely different not 
being co-extensive nor inter-connected. Even after acquittal of respondent in criminal tna , 
departmental proceedings could have been instituted as the dcparimenial proceedings 
concerned with the service discipline, good conduct, integrity and efficiency of Uic 
employees. For the above reliance is placed on the case of Syed Muhammad Iqbal Jatri v. 
Registrar, Lahore High Court, 2004 PLC (C.S.) 809. j

m case

are

taken against the respondent tlie13. Admittedly at the time when action of tennination 
petitioner-Bank was being managed, run and controlled by the Federal Government and 
though at that time the exact status of the employees of the Nationalized Banks could not be 
determined but the fact is that tlie law of Master and Servant had ceased to be applicable as 
the petitioner-Bank was no longer a privately managed bank and further that tlie^ployees 
of the petitioner-Bank had g been given certain guarantees and sanction under The Banks 
(Nationalization) Act. 1974. It is also an admitted fact that Service Rules for the peUtaer 
employees had been framed and were in existence. The competent authonly of the 
respondeiil-Bank thus had no power to terminate the services of the respondent without

was.

J.



'IT'

issuing show-cause notice to the respondent, calling upon his explanation and holding an 
inquiry if so required into ttie allcgalions. The competent authority thus acted not only u 
cmitravcntion of the provisions of law relating to the removal, dismissal and temimaUon of 

nationalized bank but also, violated the provisions ol natuial justice
according to which no one can be condemned without providing him an ®
defending himself. Such order could not be said to be a legal, valid and piopei older.fact 
that the Semce Rules in existence in the Petitioner's Bank did not have statutory backing 
Uuld not give unlimited, unfettered and absolute power to the Petitioner 
and to deprive tlie respondent of his right. It of access to natural justice. If any authonty is 
required in support of tlie above proposition the same are available
cases of fi) Arshad Jamal v. N.-W.F.P. Forest Development Corpomtton ^d others 2004 
PLC (C S ) 802 (ii) The Managing Director, Sui Southern Gas Co. Ltd. v. Saleem Musta 
Shaikh and others PLD 2001 SC 176 (iii) Managing. Director, Sui 
Limited Karachi v. Ghulam Abbas and. others 2003 PLC. (C.S.) 796; (iv) Nazaka^.Ah v. 
WAPDA througli Manager and others 2004 SCMR 145 and (v) Amsa Rehman v.^Pp.C.

199isCMR2232.

the employees of a

14 With regard to the contention that the Tnbunal had erred in condoning the del^^n the 
gi-ound that no plausible satisfactory and sufficient ground was advanced by respondent 
condonation of delay in filing tlie appeal, it may be stated that delay 
Tribunal after a minute and detailed examination of the facts and circumstances of &e 
file grounds advanced by tlie respondent for the delay and tlie pronouncements made by tl 
Court in a large number of cases laying down Uie principle for condonation “

discretion of condoning the delay in filing an appeal has been legally judiciously and properly 
exerci^d then same is not required to be interfered with: Rf
of Managing Director, Sui. Southern Gas Company Limited, Karachi v. Ghulam AbbM an 
others h003 PLC (C.S.) 796 wherein this Court while discussing the ambit,.pf 
discretionary power of the Tribimal relative to condonation of delay observed as imdCT.-

was condoned by the 
case

Besides above reference, decision of tlie cases, on merits have always been 
^encouraged instead of non-suiting the litigants for technical reasons including on 
■ limitation In this behalf good number of precedents can be cited where question ol 
limitation was considered sympathetically after taking into consideration tlie relevant 
“ dirnceTs placed on the cases of Muhammad Yaqoob w Pakistan Pefiole™
I iniih-rl ind inotlier ">000 SCMR 830, Messrs. Pakistan Stale Oil Company Limilcd 
pM^il^uad l-ahlxMiaii mid otiicm PLD 2001 SC 980. Tcekaiii Das M^Haseja, 
Fxecutive Fngiiieer WAPDA v. Cliainuaii, WAPDA 2000 SCMR 142. There are 
a'scTwhere eve,, delay has been condoned by the Inlnuuil wilbiiul reec.v.ug 
applicalion IVoiu Ibe uppelbuil bul no inlc,Terence was nnulo by tins I"
nremises that Service Tribunal had passed order in exercise of its discretioiuiy 

. po^s in this behalf reference may be made to the case of WAPDA v. Muhammad 
1 Klialid 1991 SCMR 1765. Relevant para there from reads as under thus. - ^ .

I As regards the question that no application for condonation of delay ^
the respondent the matter being one of the discretion, the findmg of the ynbunal 
cannot be set aside on a technicality alone.

I-
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WA'PDA tlirough Manager and others 2004 SCMR- In the case of Nazakat Ali v.
Court made the following observations:— Ijfi-'!

Ulifioation whicl. is lacking in this case. In Ihis icgaril ^
‘laid down in Sycd Ali Hasan Rizvi v. Islamic Republic ol Pakistanilht Kha,, v. service Tnbnnrh. S^nS
Power Development Authority v. Abdiir Rashid Dar 1990 SCMR 1513 <md,bher
Bahadur v. Govennnem or N.-W.F.P. 1990 SCMR 1519

; 1

ieaniod rcdcnil Service Tribunal being strictly m
interfercnce.h’iTlicThe conclusion arrived at by the 

consonance of law and being well-based does not wananl any 
petition being mcritless is dismissed and leave retiised.

Perusal of the relevant portion of the judgment of the Tribimal dealing wilh tins issue ^avps

i, I- d~M ■«“ srs-S”no
facts, circumstances and the relevant case 
be interfered with. |;|r
16 For the foregoing fects, discussion and .reasons this petition for leave to ap^is:&und 
W brihoumy substanc; Accordingly it is dismissed and leave to appeal ts refosed.: 14

br

Leave refused.
•1$'

S.A.K;/H-38/SC
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