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BEFOR THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Adnan Khan= 5/9 ’"}QM " X Biury N().._ZLQZ’-_ _
Ex-Constable No.816,/ R/fe Ma dan d"’“" ‘ » /202 [
Operation Staff, 3“,\309 whed ’ Tehsil Qgted_&M
Police Force, Kohat.f augd Dir#: Koha '
........... teveserenresescessatsrcntescasassssasesnssassicasassesssssssess Appellant
Versus - |
1.  The Regional Police Officer,
Kohat Region Kohat.
2. . The District Police Officer,
- Kohat. _
......................................................... Respondénts

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST

THE IMPUGNED FINAL ORDER OF THE RESPONDENT

NO.1 END: NO.2462-63/EC, DATED KOHAT THE 25-02-2021,

WHEREIN HE REJECTED THE DEPARTMENTAL APPEAL

F“,e dto-aayQF THE APPELLANT PREFERRED A9A1N§_T THE ORDER

_ PASSED BY RESPONDENT'NO.2 VIDE OB NO.1373 DATED

)1:?;;? wa) 14-12-2018, WHEREIN _HE __ AWARDED _ MAJOR

PUNISHMENT OF DISMISSAL FROM SERVICE AND THE

| ABSENCE PERIOD WAS TREATED AS UN AUTHORIZED
Re-submitted to HEAVE WITHOUT PAY.

and sch.
. g%-s—n;{;/ 'Prayer in Appeal:-
!

On acceptance of the instant service appeal, this Honfble

Tribunal may graciously be pleased to:-




Declare the impugned order of the respondent No.l End:
No0.2462-63/EC, dated Kohat the 25-02-2021 and impugned
order of respondent No.2 vide OB No.1373 dated 14-12-2018

as illegal, unlawful and without lawful authority;

Set _aside both the impugned orders and re-instate the

appellant with all back benefits including the counting of

intervening period as period on active duty.

. Any other relief deemed appropriate in the circumstances of

the case not specifically asked for may also be graciously

: gfanted.

Respectfully Sheweth,

The concise facts giving rise to the present Service Appeal are as

under:-

l.

That appellant is the employee of police force, Kohat. He has
long service standing at his credit.

That appellant was proceeded against departmentally for
certain false allegations. He was served with charge sheet and
statement of allegation vide N0.9692-93/PA dated 17-10--
2018 (Annexure-A). Appellant submitted reply to the charge
s.heet and denied the accusation in toto (Annexure-B).

That slip shod inquiry was conducted at the back and in the
absence of appellant. Neither appellant was associated with
inquiry proceedings nor provided opportunity of defense and
hearing.

That final - show cause notice was not served upon the
appellant as such he was deprived from personal hearing and
opportunity to confront with any evidence if any collected by
the inquiry officer as appellant was not provided inquiry
report.

That respondent No.2 vide impugned order vide OB No.1373
dated 14-12-2018 (Annexure-C) dismissed the appellant
from his legal service. :'
|

That appellant being aggrieved from the impugned order of
dismissal preferred departmental appeal/revision under
section 11C of the Police Rules, 1975 (Annexure- D), but the
same was rejected by respondent No.l vide }:nd No.2462-
63/EC, dated Kohat the 25-02-2021 (Annexure-E), hence the
instant service appeal inter alia on the following grounds.



That the penal authority has not treated the appellant in
accordance .  with law, rules and policy on the subject and
acted in violation of Article 4 of the Constitution of
Pakistan,1973. Moreover the act of the respondents amounts
to exploitations, which is the violation of Article 3 of the
Constitution, 1973. Mere allegation of commission of offence
and registration of FIR against a person would not ispo facto
make him guilty, rather he would be presumed to be innocent
and would have right to enjoy the presumption of innocence
until convicted by a court of competent jurisdiction after a
proper trial with opportunity to defend himself on the
allegation leveled against him. Reliance is placed on reported
judgment of the Honorable Supreme Court of Pakistan cited
as 2007 PLC (CS) 997. In the instant case; appellant has
already been acquitted in one criminal case (Annexure-F)
and whereas the 2™ one is pending adjudication before
competent court of law therefore, the penal authority without
waiting for the outcome of the criminal case imposed upon
the appellant major punishment of dismissal, which is not
tenable in the eyes of law and is liable to be set aside.

That the Honorable Peshawar High Court vide reported
Judgment 2019 PLC (CS) 255 has held that a civil servant
who had been charged for a criminal offence, he was to be
considered under suspension from the date of his arrest and
could not be dismissed from service..... In the instant case,
decision on FIR/Trial is pending and appellant is on bail.
Department was legally bound to suspend the appellant till
decision of criminal case registered against him. The
Honorable Peshawar High Court has held in such like
circumstances..... Law had not been followed and penal order
was set aside. Reliance is placed on 2019 PLC (CS) 255.

That section 16 of the of the Civil Servant Act, 1973 provide
that a civil servant is liable for prescribed disciplinary actions
and penalties only through prescribed procedure. In instant
case prescribed procedure has not been followed.

That so called slipshod inquiry has been conducted in the
absence and at the back of the appellant.” Appellant active
participation during inquiry proceeding has been willfully and
deliberately ignored. Inquiry proceedings are of judicial in
nature in which participation of accused civil servant as per
law condition sine qua non. On this ground the ‘impugned
orders are coarm non judice and liable to be set back.

l
|

That the well-known principle of law “ Audi altrarfn Partem”
has been violated. This principle of law was always deemed

to have embedded in every statute even though there was no -

express specific or express. provision in this regard.
..An adverse order passed against a person without
. |

}



affording him an opportunity of personal hearing was to be .

treated as void order. Reliance is placed on 2006 PLC(CS)
- 1140. As no proper personal hearing has been afforded to the
appellant before the issuing of the impugned order, therefore,

* on this ground as well the impugned order is liable to be set

aside.

That the non provision of the inquiry report amounts to
deprive a civil servant from confronting and defending
himself from evidence that may go against him, which is
against the provision of Article 10A of the Constltutlon of
Pakistan, 1973. :

That under the provision of Rule 14 of E & D Rule, 2011, the
competent authority was under legal obligations to peruse the

| _inquiry report and determine as to whether the inquiry has

been conducted in accordance with prescribed procedure and
whether the charge are proved or otherwise. - The competent
- authority has made no such efforts and dismissed the
appellant with a single stroke of pen, which is nullity in the
eyes of law and liable to be interfered with by this Honorable
Tribunal.

That appellant has been condemned unheard being deprived
of the right personal hearing. N

Accused is stated to be a favorite child of law and he is
presumed to be innocent unless proved othetwise and the

benefit of doubt always goes to the accused and not to the .

prosecution as it is for the prosecution to stand on its own
legs by proving all allegations to the hilt against the accused.
Mere conjectures and presumption, however strong, could not
~ be made a ground for removal from service of civil servant
[1999 PLC (CS) 1332 (FST)]..... Unless and until
prosecution proves accused guilty beyond any shadow of

doubt, he would be considered innocent [1983 PLC (CS) 152

(FST)).

That Re-instated employee would be entitled to back benefits

as a matter of course unless employer is able to establish by
cogent evidence that concerned employee had been gainfully
employed elsewhere. In this respect, initial burden would lie
upon the employer and not upon the employee to prove that

such employee was gainfully employed during perlod of

termination from his service. 2010 TD (Labour) 41

That Civil servant who was dismissed from service through

arbitrary and whimsical action of the government -

functionaries and re instated through judicial order jof Service
Tribunal would have every right to recover arrears jof salaries
by way of back benefits due to them during the period of their
dismissal and re instatement. It would be very unjust and
harsh to deprive them of back benefits -for the jperiod for

(1




which they remamed out of JOb without any fault on the1r part

~and were 1ot - gainfully employed . during that-
period...... Supreme Court allowing their appeal and dirécting -
payment of back benefits to the appellant 2006 T D
(SERVICE) 551 (a).

L. That the penal order is not a speaking order for the reason that

no solid and legal grounds have been given by the penal

. authorlty in support of his penal order. On this score the
1mpugned order is liable to be set aside.

M. That appellant would like to seek the permission 6f Your
Kind Honoure for award of personal hearing. Appellant may-
kindly be granted the opportunity of personal hearing.”

Through

Ashraf Ali Khattak
Advocate, . "
| Supreme Court of Pakistan

Dated: _:25_ /_3/2021
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"“~BEFOR THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL PESHAWAR

SERVICE APPEAL No. /2021

Adnan Khan
Ex-Constable No.816,
‘Operation Staff,
Police Force, Kohat. -
.................................................................... Appellant
_ | Versus |
The Regional Police Officer,
Kohat Region Kohat and others | _ :
....... ceteereeeciiiiiiiceteniiisesesenssnieeeec . RESpOndents
- AFFIDAVIT |

I, Adnan Khan S/o Ramzan Khan Ex-Constable No.816, Operation
Staff, Police Force, Kohat , do hereby solemnly affirm and declare on
oath that the contents of this service appeal are true and correct to
the best of my knowledge, and nothing has been concealed from
this Hon’ble Court.




.
Office of the
~ District Police Officer,

&er Kohat
No ?65_)5?:_?_3/ PA ' Datec[ _/_Z.LQ,/ 2018 |

CHARGE SHEET.

I, SOHAIL KHALID, DISTRICT POLICE OFFICER, KOHAT,
as competent authority under Khyber Pakhtunkhwa Police Rules 1975
(amendments 2014) am of the opinion that you Constable Adnan No. 816
rendered yourself liable to be proceeded against, as you have committed the
followmg act/omissions within the meaning of Rule 3 of the Police Rules 1975.

i ‘That you whil€ posted at Police Lines Kohat has willfully absented
' yourself from duty vide DD No. 37 dated 01.10.2018 till date.
ii, That you are involved in a narcotics case vide FIR No. 737 dated

- 07.10.2018 u/s 9C-CNSA PS MRS Kohat.
1ii, That previously, you alongwith a lady while trafficking narcotics in
motor car No. ADC-448 Islamabad was apprehended by SHO PS
Billitang vide FIR.No. 615 dated 27.11.2017 u/s 9C-CNSA PS
Billitang and recovesf Charas weighing 07 KG from the motor car -
driven by you. You were held guilty of the charge during

departmental eriquiry, but kept pending for want of court decision
in the said case, but your present act shows that you are a
habitual offender. Therefore, you liable for re-departmental

proceedings in the said charge.

2. By reasons of the above, you appear to be -guilty of
misconduct under Rule 3 of the Police Rules 1975 and have rendered yourse'
liable to all or any of the penalties specified in the Rule 4 of Police Rules 1975

3. You are, therefore, required to submit-[ your Writt€n

statement within 07days of the receipt of this Charge Sheet 'to the enquiry | |
officer. | | o

Yduf written d%fense if any should reach the Enquiry Officer|
within the spec1f1ed period, failing which it shall be presumed tl'iat you have no

defense to put in and ex-parte action shall be taken against you.

4. A statement of allegation is enclosed.

iy
) ~

\ (;‘5\& \Od\ T I/ .

A % DISTRICT POLICE OFFICE]

~ KOHAT /{/’&




| Office of the
District Police Officer,

, ‘ | Kohat
No 5@22_2@2/?;1 Dated [ 24 /2018
DISCIPLINARY ACTION
1, SOHAIL KHALID, DISTRICT POLICE OFFICER,

KOHAT, as competent authority, am of the opinion that you Constable Adnan
No. 816 have rendered yourself liable to be proceeded against departmentally
under Khyber Pakhtunkhwa Police Rule 1975 (Amendment 2014) as you have
committed the following acts/omissions.

STATEMENT OF ALLEGATIONS

i That you while posted at Police Lines Kohat has willfully
absented yourself from duty vide DD No. 37 dated
01.10.2018 till date.

1i. That you are involved in a narcotics case vide FIR No. 737
dated 07.10.2018 u/s 9C-CNSA PS MRS Kohat.

iii. That previously, you alongwith a lady while trafficking
narcotics in motor car No. ADC-448 Islamabad was
apprehended by SHO PS Billitang vide FIR No. 615 dated
27.11.2017 u/s 9C-CNSA PS Billitang and recovesf Charas
weighing 07 KG from the motor car driven by you. You
were held guilty of the charge during departmental enquiry,
but kept pending for want of court decision in the said case,
but your present act shows that you are a habitual
offender. Therefore, you liable for re-departmental
proceedings in the said charge.

2. For the purpose of scrutinizing the conduct of said
accused with reference to the above allegations Mr, Ishaq Gul DSP Legal
Kohat is appointed as enquiry officer. The enquiry officer shall in accordance
with provision of the Police Rule-1975, provide reasonable opportunity of
hearing to the accused official, record his findings and make, within twenty five
days of the receipt of this order, recommendations as to punishment or other
appropriate action against the accused official. '

The accused official shall join the proceeding on the
date, time and place fixed by the enquiry officer.

DISTRICT P ICE OFFICER

Y I b OHAT % /b//)(
N_o.<76 9;'—?«9' 3 /PA, dated__/F-/€7 .« /2018
Copy of above to:- 1

1. Mr. Ishaq Gul DSP Legal Kohat :- The Enquiry Officer for initiating
proceedings against the accused under the provisions of Police
Rule-1975.

2. The Accused Official:- with the directions to appear beforethe
Enquiry Officer, on the date, time and place fixed by him, for the
purpose of enquiry proceedings. v ex} v '

W ¢
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OFFICE OF THE
DISTRICT POLICE OFFICER,
' " KOHAT .
Tel: 0922-9260116 Fax 9260125

ORDER

t : .

This order is passed on the departmental enquiry conducted
against Constable Adnan No. 816 (hereinafter called accused off;cnal) under
the Khyber Pakhtunkhwa, Police Rules, (Amended 2014) 1975.

The following charged were framed against the accused official:-

a. He while posted at Police Lines Kohat has willfully absented
himself from official duty vide DD No. 37 dated 01.10.2018 till date.

b. That he was involved in a narcotics case vide FIR No. 737 dated
07.10.2018 u/s 9C-CNSA PS MRS Kohat,

c.. - That previously, he alongwith a lady while trafficking narcotics in

motor car No. ADC-448 Islamabad was apprehended by SHO PS
Billitang vide FIR No. 615 dated 27.11.2017 u/s 9C-CNSA PS
Billitang and recovered Charas weighing 07 KG from the motor car
driven by him. He was held guilty of the charge .during
departmental enquiry, but kept pending for want of court decision
in the said case, his present act shows that he was a habitual
offender. Therefore, he liable for re- departmenta! proceedings in
the said charge.

He was served with charge sheet & statement of allegations DSP
Legal, Kohat was appointed to scrutinize the conduct of the accused official.
The enquiry cfficer vide his finding and found him gu;ity of the charges Ieveled
against him.

Final Show Cause Notice was issued at his home address, which
was received by him on 22.11. 2018 but the accused constable dellberately
failed to submit reply.

The accused olficial was called for personal hearing in oululy
room on 10.12.2018, but he deliberately did not appear. . :

Record gone through, which indicales thal the accused official
absented himself from lawful duty and subsequently charged in case FIR No.
73772018 Police station MRS. Furthermore, the accused official was. arrested
alongwith a fady while traflicking narcolics in o motor car vide FIIR No, 61512017
Police Station Billitang Kohat. Record further indicates that the accused official
admitted relationship with the tady accused in case FIR No. 737 and friendship
with the lady arrested W|th him in FIR No. 615. The accused official was
previously dismissed from service vide order dated 01.02.2016 for; willful
absence from the service for the period of 60.days however, the punishment
was modified forfeiture of his one year service by Worthy RPO Kohat order
dated 20.04.2016. Furthermore, it has been established that the accused official
was a habitual absentee. . :

These act of the accused official earned bad name to a discipline
force on one hand and involved himself in criminal act / traff:ckma of narcotics

on the other. &\6%}\;3 \f‘\ 7/ I
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) In view of the above and available record, | reached to the
conclusion that the accused official was a habitual absentee and involved in
criminai act/trafficking of narcotics. Therefore, these charges leveled  against
accused official constable Adnan No. 816 have been established beyond any
shadow of doubt. Therefore, in exercise of powers conferred upon me under the -
rules ibid, a major punishment’of “dismissal fron{éervice” is imposéd on
accused constable Adnan No. 816 with immediate effect. The absence period is
treated as un authorized leave without 1'p;'.-Jy. Kit etc ids to the constable b
collected. ' . . - R

Announced : X
10.12.2018 R o

‘ ' % DISTRICT POLICE OFFICER,
o : KOHAT% 7/
OBNo /3 /3 T
Date /Y - /2 -/2018" -
No/ FIRER -S4PA dated Kahat the ./ 7.~/ J—-2018.

Copy of above to the: -
1. - Reader/Pay officer/SRC/OHC for necessary action:”

S ; / 2. R.1'to report for collection of items and clearance. .
N MO P _ .
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THE HONORABE DEPUTY INSPECTOR GENERAL OF POLICE"
KOHAT REGION KOHAT

~APPEAL UNDER RULE 11 OF THE POLICE RULES 1975

(AMENDED 201 4) AGAINST THE ORDER OF THE WORTHY

DISTRICT POLICE OFFICER KOHAT DATED 17-12- 2018

VIDE_ WHICH THE APPELLANT WAS DISMISSED FROM

SERVICE WITHOUT _ANY _ LAWFUL _OR  LEGAL

JUSTIFICATION.

Respelcted Sir,

With great respect the appellant may be allowed to submit the

followjing for youf kind and sympathetic consideration;

o

Brief Facts: : K

‘year 2008.

o .

2. That the appellant since his enrolment as constab!e.discharged

his official functions p'ur‘ely on merits, efficiency ana’selfi'essly.
3. That the appellant durlng his service remamed obedignt to law

and as well as to his worthy senior ofﬂcers On account of this

score, the worthy off:cers have ‘never made any complaint

'agamst the. appellant durmg h|s service.
;'Jf. That the Worthy Senor Officers also put their confldence in the
appeilant They assigned a number of sensitive and I’l"ky tasks
to the appellant which the appeliant fearlesity and courageously
_ accomplished with success
P\*‘rb;f‘%j |

11. That appellantjoinéd the Police Deptt: as police constable in the

1



o
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5.. 'l’haf the' appellam whlle servlng in the pollce Deptt: fell in to a
consplracy Some of the bad W1shers of the appellant tned to
ruin his service career and as well as reputatlon

6. That agamst the appellant case “FIR Nos.61 5 dt:27-11-2017. U/S
9C CNSA 'was reglstered in the police statlon Billitang while
subsequently another case vide FIR No. 737 dt:07-10- 2018 u/s
9 C CNSA was reglstered inP.S MRS Kohat.

7. That both the above cases reglstered against the appellant were |

false and fravolous however, the appellant was arrested _and

AsUb}sequently faced trial of b,oth the cases before the learned

trial courts.

8. 'That regarding FIR ‘No 6lS dt.27- ll -2017 U/S 9 C- CNSA PS
.Bllllfang Kohat the appellant vide Judgment dated 02-12- 2020
was- acquitted by the learned trtal court i.e. Additional Dlstrlct &
SeSSIonsJudge -1 Kohat. |

Q. That another case vide FIR No 737 dt. 07- lO 2018 u/s 9 C-

C!NSA P.S MRS is under trial m the court of Learned AD)-l Kohat

itl is likely that in this case too the appellant will be acqultted '

because he was not present at the spot at the time of the
alleged recovery of the contraband narcotics. (Copy of the FIR is

| enclosed)

10.| That due the reglstratlon of illegal and malaﬁde cases

against the appellant he was arrested. On account of arrest of

'ehe appellant was forced to remam away from his duty, which

| \:rvas beyond his control. | | : |

ll. ‘That in the meantime at the back of the apéael’lant '
departmental enqulry was |n1t1ated wherem the appellant was
charged three fold i.e. absence from duty, involvement in case

FIR No.737 dt 07 lO 2018 u/s 9 C- CNSA P.S MRS and lastly

)Yeé— b
ﬁ\u‘ﬂ j



At . involvement of the appellant in case FIR No.615 dt: 27-11-2017
U/S 9 C-CNSA P.S Bllhtang Kohat | |
12: That the one snded umlateral biased, malafide and so called
enqulry ended in dlsmlssal of the appellant vide order dt:17-
12-2018. (Copy ofthe impugned order 1s enclosed)
13. That the impugned pumshmenl oudu consists of a numbcr
of inconsistencies,. |rregular|t|es, contradictions, surmises-and .
conjectures, hence, the said order is open to a number of legal
_ and factual questnons |

14. That the appellant submlts in the following lines some of the
l
l
_grounds of appeal among the other which may klndly< be
_per‘used with open, free and independent mind so that to arrive

at just conclusion and en{able your.honor to do justice to the

appellant.

Crounds of Appeal:

A. | That the impugned order of punishment dt:17-12- 2018 is -

. not in accordance with Iaw rules and the establlshed prlnc:ple of
justice. Hence the said order is not sustainable in the eyes of law
and is legally liable to be set asnde _ S _1" ‘

B. ~ That the impugned order of punishment dt:l7~12.-2018 is
based on mislreadlng of -e'vidence coupled with surnﬂiseé,
conJecturaI and legal / factual discrepancies.

C. That upon the appellant no Show Cause Notice, Charge Sheet
or statement of allegations was served. It is mentioned in the
impugned order that the final ehow cause notice was served-uoon ,

‘the appellant at his hor;rle'address. The said statement is

erroneous and absolutely mcorrect As stated above no show
cause notice, charge sheet, statement of allegation or final show

. cause notice was served upon the appellant.

«ll*‘*
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\ 'D.  That under the law and rules service of show cause notice,
charge sheet, statement of allegation and final show cause notice
is mandatory upon a defaulter Otficial.-Without service of the
aforementloned documents “enquiry officer cannot legally
proceed against a defaulter government official. If in absence of
:such documents, enquiry Officer proceeds ,WIth the enquiry he
obviously commits material Iegal error anich. amounts to

" miscarriage of justice. Such an act by the enquiry officer vitiates
the entire enqmry proceedrngs | |

E. That in abscncc of service ol the above referred documuns
upon the defaulter official -infliction of punishment by the
coimpetent authority is illegal ab initio and of no legal effect upon

the rlghts of the defaulter official.

F. | . That the entire enquiry was conducted at the bacl< of the

appellant. The appellant was never informed about the initiation

of enquiry against him nor any show cause notice, charge sheet,

statement of allegation or final show cause 'notice was served
upon him. Hence the entire .proceedings against the a.ppellant
were conducted without any legal sanction.

C. That under the law / rules, the enquiry officer is bound to
record statement of the witnesses in presence of the defaulter

l'.offi'cial but in case of the a'ppellant no witn‘ess was examined in

his presence nor the appellant was provided legal right to cross

. ~
. .examine such witnesses,

H. That the allegations against the appellant are vague and

* doubtful.
As far as the alleged absence of the appellant in concerned the

author should have taken notlce of the fact that on account of

regtstratlon of two fake fabricated and malafide cnmlnal cases

agamst the appellant he (the appellant) was forced to remain

Wﬁ*&&%



" ‘away from the place of his service because the appellant was’ put

t

" in the jail as under trial prisoner. If service record of the apbellant
A , - A

is perused, it will reveal that the appellant during his.service

remained punctual but in this case his presence was beyond his

control. Thus‘remaini'ng away from his. place of duty was not’

intentional.and deliberate.there'fore, the issue of absence cannot
be made- as one of the point of alﬂlegdtion against the appellant.
That in the list of allegation, tWo ceses registered againse the
appeliant were referred. One is FIR No.615 dt:27-11-2017 U/S 9
C-CNSA P.S MRS Kohat and the other is FIR No.737 .dtv:07;.10—
2018 U/S 9C CNSA P.S. MRS K'dhat.

In this regard it is respectfullly submitted that both fhe cases

against the appellent were registered illegally and upon malafide '

intention. Hence not only both the above mentioned cases but

arrest of the appellant was a_Ise illegal. However, it is submitted

by the appellant with great satisfaction that with blessings to .

Allah, the appellant has bee'n acquitted after proper trial by‘the
court of the learned Addl: Sessione Judge-| Kohat vide its
Judgment dt:02-12-2020. (Copy of the Judgment is enclosed)

That if the judgment of the learned court is perused, it will reveal
that the appellant was not acqultted on the basis of the beneflt of
doubt but the learned trial court was pleased to vehemently
:declare that-th'e appellant is not. guilty of the charge of traff.ic king

or{ possessing narcotjes. Hence, the allegation regarding

L
\
incorrect and false.

Th?t regarding the other illegal criminal case vide FIR No.737

- dt07- IO 2018 U/S 9 C- (_NSA P.S MRS Kohat, the appcllanl may

be allowed to state that the pIace from where the recovery. was

affected, appellant was not present on the spot. Two !adles
i

trafficking and possessing narcotics against the appellant proved

—r -
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namely Zahida Sultan and Kiran were arresfed becaus}e'the
» ' }
contraband charas was allegedly recovered- from their possession.
The appellant was charged by Islam ud Din the then SHO MRS on
the basis of malafide intention. In FIR charge /allegation against
the appeliant was purely’isus'picious, based on surmises and
conjectures. The appellant snbmits with assurance that the'. said
case against the appe'llan,t- w‘ill not stand at the trial and the
appeliant wi‘II be Insha Allah ultimately‘acq'uitted from such a
frivolous and doubtful charge. -(Copy of FIR is enclosecl).
I.That charge against the appellant at serial No. C in hlghly
doubtful and contradlctory in nature because at the one piace itis
ff'stated that the departmentai'proceedings were kept pendyng till
the decision of the criminal case vide FIR'No0.615 dt:27-11-2017
U/S 9 C-CNSA P.5 Bill!tagnge Kohat while on the' other at the
subsequent place of the order at serial No. C it h‘as been
* conversely stated' that smce he (the appellant) is a habltual
offender therefore, he is liable to re-departmental proceedtngs in
the said charge | |
The stance taken by the order Justlfylng reopening of the enquiry
agamst the appellant is totally opposite to the !aw and the’
principles of justice. Once, if the departmental proceedmgs are
kept pendmg till decnsnon of Criminal case and subsequently lf
: OthEI case is registered, such development does not fegally justify -
re-opening of enquiry against the defaulter. Hence plea for
reopening and decision of the enquiry against the appellang,has‘
get no legal sanctity and the impugned order by all means is
against the law and-of no legal effect. |

J.That it was a correct legal appfoach to keep pending the enquiry

till decision of the criminal-case. If sub§equently another crimi'nal

case was registered against the appellant even then there is no

. o
&
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Ie;gal jl)s'tlification to re~ope|;1 the enquiry. In that case the enduiry
deserves to be kept pending tiil disposal. of both tﬁe cases. By re-
obening the enquiry against thé appellant the department has fell
into a ﬁ%aterial legal error which is not cufable in ‘the éyés bf‘ I_an
and has made the law fhe impugned order of puniShm}Ent‘as
illegal. | o
K. That -the H(‘)~norable S'I'Jpreme Court of Pakistan viae its
judgment dated lO—'10-20'054 has held in its judgment' that
“Registration of FIR againsf #-pgrsbn would net ipso facto make‘-
him guilty rather he would be presumed to be innocent until
convicted by a competeﬁt 'Lco'urt". The Honorable court further
stated that “in the prese‘n"t case the‘ peti‘tione.r had acted with
utmost hurry and hot hastéfor which-no plausible expla-n:ation
was provided by them either before the Tribunal or by Mr.‘SI;lahida
Bajwa while arguing this petition in this court”. Copy of the
judgment is enclosed. | |
The relevant authority in'tlﬁe case of the appellant has not
disclosed thét what was the Areason for re-opening depart_mental
proceedings before decision of the criminal cae again_sf the
appellant. Thus the impugned order of dismissal is Aho"c:only
against the law/ rules but also violation of the jUdgment of the
Honorable Supreme Court of Pakistan. | |
L. That similarly vide judgment dt: 14-02-2018 has hold in its
Para 6 thét “if criminal case is ‘registered against the civil servant
or employee, t'he employer is supposed to suspend tha.ticivi!
-.servant employee instead 'of'_di§missing him from his sér_vice/
employment”. The Honorable Court further laid down that m the
instant case the decision of FIR/ trial is pending and petit-ion.er is
on; lbaﬂ, therefore, it was better and lawful for the employer to had
sulspended him till the decis.ionAof criminal case registered against

ww\‘) A /ﬂ 1

1



him”. The Honorable Court further held that “but the law has not .
been followed as under no law they can straightaway award
penalty of dismissal from service”. (Copy of the judglment is

enc_ioéed).

M. " That_ when earlier the depértmental enquiry against -the
S éppellant was kept pencl?ng ull the cl‘ecision of the crihj’inai_c’ase
-then what'prompted th‘e éL;thority to réopen the endquiry against
the appellaht before decision of the criminal case. \ Réason

: }

N advanced by the competént‘ aUthority in the impugned 'o;%der is
neither convincing-‘nor lawf;‘il. Hence the enquiry s'eems":toAAbe
based on malafide and thﬁs it is not operative on the rights of the
appellant ah_d liable to be _seﬂt:aside.'

N.l That constitution or. Pakistan vide Article 10-A has
guaranteed fair, transparen.t:and independent‘ trial/enquiry. The
pre‘sent enquiry is the living example of the sheer violation of the
Fundamental Right of theigppellant,'\-/vhich is neith‘er approved by
the law/rules nor by the p'rinciples of justfce. Thus at this-score
too the impugned order of punish'ment'deserves to be set aside.

0. That after acquittal of'th'e appella'rit by the learned trial cogrt, |
the appellant went to the.bolice-linesfor resuming duty, but the
appelliant was ihformed that he was dismissed ‘frorr:\ ser\}ice. The
deptt: did not bother_ to inf_or-m the appellant about the impugned
punishmeht at his home ad“dr‘.ess, which speaks of the il 'wili and
rﬁala{ﬁde intention. - , . |

P. That witH the one stoke of pen more or less ten years service
of the appellant was thr‘o‘(rvn in dust bin without any lawful
justification.

Q. ~ That the appellant haé a I'arge family. The fmpugnediordér

_ : _ i
will put the entire family to starvation and the appellant is likely

to sustain irreparable Iosé_fofno fault on his part. | KA})HS’\V‘{ S

. . K k\, LP&

.



‘. | R. That the .impugned 'orde'{ of punishment -is ba's'ed on

. surmises, conjectu‘res doubts su5piéions énd pres'u.rﬁp'tions'
Under the law, no pumshment can be |mposed on the basns of |
presumptions.vThe impugned order thus becomes illegal o_n this_
Ycore alone. |

S. That the irripzjgned orde?-contains a number of Iegai flaws,
inclonsistenciesl, contradictiéné,and [acunas, on accouﬁt of which o
the.-impugned order is not sus.";ainable in th;e eyes of law.

T. That if deemed proper the appellant may kindly be Heard in

person. -
Prayers: -

In view o.f'the( above 'facts; the impugned'order of puniéhment
being repugnaht ﬂto' law/ .rules, contradictory, unfair, fanciful,
capricious, doubtful énd violative of Iaw rules and the golden
prmoples of Justlce may very graciously be set aside and the -
appellant may kindly be remstated in service wnth all back

benefits. The appellant will pray for your long life and pros‘pevnty.

i
1
i

Yours Obedlently, {/
Dated: p-01-2021. | é«/ a
e - ADNAN KHAN

S/o Ramzan Khan

R/o Maidan Chowk Jungle Khei
Tehsil & District Kohat.

Cell No. 0333-9624524




COURT, KOHAT

o %SPHC No: |

| . 42/2018 E
Date of original institution: 44.04.2018
o Date of hearing: 02.12.2020
S Date of Decision: . 02.12.2020

THE STATE.. \/FR%Ub " Adnan Khan aged about 29/30 years s/o: %

P . - Ramzan Khan r/o Maidan Chowlk \Juug)lc
b : Khel Tehsil & District Kohat

: : . (Accused facing trial)

_ oy - Mst.Kiran Bhati d/o Saleem Bhat1 r/o

: i - Garden Colony Kohat

P : R " (Absconding accused) S
| Charged vide FIR'W 615 S
'Dated 27.11.2017 . : -

'Lx/su,uons 9¢ CNSA. : ' -

Pohce Station: Blhtang, Kohat
Present: : ‘ .

| - APP Mr.lbrar }‘.' an for the State. . "
' Mr.Fawad Hussain Advocate for defence.

JUDGMENT

Adnan Khan aged "about 29/30 years s/o Ramzan Khan r/o-.

Maidan Chowk Jungle Khel Tehsil & District Kohat (hercinafter
|
'referred to as accus ea facmu trial) faced trial and is found not

%guilty for the offence u]s S.c CNSA in case FIR No.615 dated

27.11.2017 registered at PS Bilitang Kohat.

Prosceution s always duty bound of full proef and failure thereol

would always benefit accuse d facing trial. Benefit of (‘;:vc;n & :-:;,i'ng‘u:" B
uaso’wbie doubt, appeared from evidence ol prosecudion, 1s al.wex.ys.
golden . principle of Admiﬁis‘;trai_ion of Criminal Justice. In this =
imspect, reliance.vis placed upon the c;éses of ‘“fIMuhammad Akram™
;repo:;t ed in 2009'SCMR P-230, “Tariq ?arveez” reported in 1995

™

e
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SCMR P-1345, “Hashlm Qasim” reported in 2017 SCMR p~9ee‘-

i “Nasarullah al1as Nasaro” reported in. 2017 SCMR P-724 and

!/

“Muhammad Mansh'l” reported in 2018 SCMR P-772 Abdul ;

Jabbar 2019 SCMR 199 Mst.Asia Bib# PLD 2019 sc Page 64 ’\
! A

'Khurshed Ahmad Vs the State reported in 2020 MLD P-649, S

Mst.Asia Bibi vsIThe State and another reported in PLD 2019 SC

f L P- 64 and Abdul qabbar and.anothcr vs the State reported in 2019

l

lSCMR P-129.
[ .

|

!

’I‘he.reasons' for above referred conclusion.are as fOIIOWS'
Precisely, accubed facing trial was found In possession of 7000

i

|

lgrams Chcuas Gardha and-was cha]lancd u/s 9c¢ CNbA

| liis pertinent to mention here that co-accused Mst. Kiran Bhatti

I

dul ing the course. of trial absented hcrself Thus she was proceech d

Nb‘/,vj ) u/s 512 Cr.PC and prosecuuon was allowcd to adduce its evidence in

|\

@%s ur‘absentla. |' ' 3 '

v

Provisions ol section 265¢ Cr.PC ‘complied with and charge

7%
% {}
.
G
7
lfl/
e

v under Section 9-¢ CNSA was framed on 26.10.2018 which is as
. H | R .

|

. '

’rlolldwsz -
‘1 : ] _

1 “That on 27.11.2017 at about 1600 hours at Main Pindi Kohat’
road, at Bilitang Chowk [alling within the criminal jurisdiction of PS

Elhhtang, Kohat, a'nd the local Dolice was on Nakabandi, in the
I

meanwhllc a mot01 car No.ADC-448/Islamabad came which was -
i |
driven by you accused Adnan Khan and your absconding co-accuséd

Kiran -Bhatti seatedI on rear seat. On checking the said motorcar the
l N
1

local police recovered two bags blue in color, concealed beneath the
| o |

fﬁont to seat of the said motorcar, one bag containing four packets of
> the sceond bag containing -threc packets of
- \.Q‘S \-Q& bjS

a
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Gardha, each p'iaok.ot weighing 1000/ 1000 grams (total 7000 oramd :'

‘Thus you committed an offence punishable u/s 9-c CNSA.” S

I

Since accused fac'ing trial pleaded not guilty and claimed tr‘i'alz,_‘f:s%

mw fore [’)lo'-,(,oull(m wa{ allorded lull omuortu nity to prove their cdse .
| :

“and produced the followmg witnesses. Gist whereof s as follows

I
2

PW 1 Naveed Khan ASI is marginal witness to recovery memo Ex PC

PW.2 Igbal Khan SHO reiterated the same story as nanated m

Murasila EX.PA:;/ 1.
N
PW 3 Amanullah Khan‘SI investigated thc ‘mstant casé.

l

PW 4 Shah Muhammad No.25, received the case propcrty and kc,pt
: |I 't
Lhc same in bdfc custody of PS Malkhana.

PW 5 Ubald Khan s/o Yaqoob Khdl’l, & L:U.CJ that hc gavc the motm car

No ADC- 446/Islamabad to accused Adnan on 27.11.2017 on rent.

PW.6 Noor Khan HC, chalked out case FIR Ex.PA.

E}X.PW.6/1. !

Prosccut;on cloéed its evidence on 29.09.2020 and statemeﬁfr of
accused u/s 342/364 Cr.PC, 1898 was recorded on 5 10.2020. In a
question No.1 1 the ’LCLUde facing trial replied as follows:

“I'am totally innocent and fal:‘sely charged in the instant casc by

the local po].icé. to show their efficiency to their high ups. There is no
" independent and 1mpal tial witness against me.

Since aoousecl refused to be examined on oath and productlon

of defence evidﬁnce, therefore arguments ofiboth the parties heard on

02.12.2020. |

- Arguments heard and record perused.

|
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) ' Learncd APP Mr. Ibrar Khan for State argued that narcohcs W
» ' N ) | :
| recovcred from thc motorcar Vthh was in excluswe control of th\

4

' zflc;c‘:l'l:;;(':d fcing l||1] being its criver. He further acgued that PWs are \\

|

I

! - AN
. S . . 3 . . !
j consistent on main points-of recovery and other proceeding in the
| .

1

|

|

t

{

|

i

t instant case. That FSL report £x.PZ is in positive. He next argued that
safe custody and sale transit of the narcotics is proved through coge nt

rand reliable evidence. He next argued that there is no ill-will or

malafide on part of the Lomplamant/%HO and PWs Lo falsely 1mphc ate

‘the a\,cused facmv trial in the instant case. While summing up the
1>

|,,,

|
\
jcase, he Ubl"’llttf’d that the pm%cullon has proved its case ag amut
i .

|

the accused {acmw Lnai and accused may be convicted and sentenced

= W

|
' . ito the maximum pumshment provided by the law.

On the othér hand, Syed Fawad Hussain Advocate, learhed"-

%@;\ ) ‘

Q""‘" ﬁ@%&"*,\‘ “defence counsel contcnded ‘that a(.cusc'd facing trial is innocent and
D . '.: ,

'

e

1

Y

Q%nga s 'he . has been ;falsely implicated' i=n the instant case by
S R L .

S ] . '’
IR : :

!compla_inant/ SH,O_: just to show c—:fficiencﬁf to his highups by makingA
!

Talse and progress cases. Next argued that there is no independent

[ prosecu tion/ gomplcunam Next argued that the recovery was not

and impartial witness of the_.recovery proceedings to prove the stance
:
Q
i

eftected in the mode and manner as mentioned in FIR. According to

i}'nm,, PWs to the alleged recovery are police 'officzals and they hqve
contradictad each‘é- other 'cm material points.  Next a.rguf:d thalt

l , .

prosecution has faxled to provc the safe <‘uf~.rody and safe transit of th '
recovered alleged ;:onllaband While summmlc up Lhe case, 1t 'was

submitted that the, prosccuuon has failed to prove its case agamst the

ccused facing trial beyond the shadow of doubt and tnhat the accused

- S

-
]
o
b Y
&%
oy
g
—/
=
)

cing trial may be dcquntcd of the charge leve led against him.
"; 1);&5 vy | |
N |
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Keeping in view the nature of the case, the pomt
. : N

i determination are as: o \ e
' . i N -
Lo Points for determmatnon: . \\ :
. . . A

i. Whether rccovery of 7000 grams Charas Gardha from \\

c accused facnng trial was proved by prosecution?

+
]

.o il Whether safe' .custody and safe transmission of samples
' .| o . . : E .

was eétablished against accused facing trial?

iii Whether the recovered contraband was proved as “Charas

i ”
? _ | - Gardha”" |

oK
iv. Whether Call Detall Record (CDR) was proved to be

: | collected in accordance w1th law and its value'>

L ' B Whether the motorcar No.ADC-448/Islamabad is hable to

confis’cation?

4 o Sy

vi. Whether the eccused found guilty, if so, the sentence?

- v

My findings for points of determination:

Perusal of the record revealed that there was prior information
regarding  the smuggling/transportation  of ‘narcotics, which

necessita.ted the association of private witness (s) to lend suppori fo

o

the genumcncss of the- 1ecovery proueedmve if not so, there should

1 : . . i
© have some pl_ausible .explanation for such failure on part of

prosecution.
The assbciation of private or independent witness (s) 1s

conbplcuously mxssmo ﬁ om the available record Simijarly, I scanned ‘

the statement ‘of ]qbal Khan SHO (PW. 2) there is no explanation,

much less plausible, in respect of such: Milure.  This material

deficiency on part of .prosecution, at, the very bud makes the

genuineness ofi recovery proceedings under the cloud of doubt.
oS 1)
wnesd f:e -
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- : Secondly, another.factor conspicuous I[rom available record

that no contraband was’ recovered from the personal possession of
: X

accused facing trial and nor on his pointation from motorcar No.AIDC-
| . o . on
448/Islamabad

No d‘oubt,.; accused facing trial being driver of the vehicle is

presumed to have control and knowledge of material, includi'ng

narcotics, found in the.vehicle, however this presumption is not

sulficient to conclusively determine  the conscious knowledge of
. ! 2 !

accused frl(,l'l‘lo tr 1a1 rcgarchl"v7 the prcscncc ol l'lcll'COUCb in the vchldc

In other words, the prosecution was duty bound to prove the consc'ious

knowledge ol accuscd lacing trial regarding the presence ol narcolics

in the vehicle through cogent and reliable evidence.

t

The criminal intent is always consider as essential ingredient of

\\ W < every offence. In case in hand the conscious knowledge of accused

. . S
| —
. :

wa %%%\' facing trial is the basic. ingredient to be proved through éogent

evidence by prosecution in order to have conviction of accused facing

triad.
In thesé circumstances, the first question before me that how
|

|
i'lq'bal Khan SHO (PW.2) came into know].edge i‘egarding ‘the existence
| g .

1 of narcotics becretly placed in Lhc vehicle. I scanned the ent1re record
|

i

i

|

- but unab ¢ to tmd any sau%fa(,tory answer to th fundamental query.
‘Thirdly, cd'.mplainant/SHO Igbal Kharn' (PW.2) in his LCl:OSS
%examination has bategoricaily admitted that the Mur’asila (Ex.f’ﬁﬁ/ 1)

e - I;st. drafted on hlL dictation by his gunner, whose name remcuned in -

|
.mystery. Such gmmcr was NEVEr p'roduced bél’ore the court during
| .

‘trial of the case. This chc,tor makes ihp p)cpmatmn of Murasila

(Ex.PA/1) on the 'ispot bighiy cdoubtful.” Besides, being suggest'ivve of

I TS

W
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the fact that the recovery proceedings might have been conduct&\

This inference is further strengthened by DD entry (Ex.PW.8/7)

iliéide the PS.

. ! i .
wherchy, the names of Naveed Khan AST (BW. 1) as well as abandoned
marginal witness Bashir Hussain was not mentioned.

Fourthly, [ will discuss the statements of SHO/complainant

Igbal Khan (PW|;2) and recovery witness Navee‘d Khan ASI ~(PW.‘I)

regarding the truthfulness of these witness as well as genuineness of
recovery proceedings.
At this stage, it is pertinent to mention that the status of these
witnesses is not only that of recovery and marginal witness
. . : &
0, | respectively but are just like the eycwitness (s) of the occurrence.™
ﬁ/‘ . Thus, principles which govern the appreciation of an eyewitness (),
. | . . )
' i p Co
. do apply to the appreciation to the witnesses mentioned above.’
| ' :
]

The primc—:?fabtor before me is, th{ls, whether complainant/SHO

' | | BN
Iqbal Khan (PW.2} and Naveed Khan ‘ASI (PW.1) are truthful and

Al

‘e
'

‘ o
trustworthy witness.

E : Perusal of l,the recérd shows th'fat Naveed Khan ASI (PW.1) in his -
. i : .
l, Cross examinatio}n Stated_ fhat,
, “The case ::propertyve\‘;vas in shape of slab...Some of the packets
' are powder and some are in a soflt shape...”
.

On the ot}%er hand, Igbal Khan SHO/complainant (PW.2) m his

. ‘
cross examination stated that,

“The contraband was in soft slab shape...”

! These ‘efxtra.cts " from the cross examinations = of
| complainant/SHO Iqbal Khen (PW.2) and Naveed Khan ASI (PW.1)

oy
I

) ¥ bj
Ne o v
. R %=
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convinced me that both these witnesses contradicts each other\

' |; . N, .
S L Y
material aspect of the case. - : C

Thus, bot-l'fl. these witnesses namely complainaﬁt/ SHO Iqbai

Khan {PW.2) and Naveed Khan AST (PW. 1) are not truthful and worth

reliable wimesse{s, which creates serious doubt regarding the actual
! -

mode and manner of the recovery and its genuineness_.f
Fifthly, acbusecl facing is not the registered owner of the

motorcar No. ADC 448 / Islamabad The mcr1mmat1n0 material against

0 :
b accused lacing mdl is rent deed (Ex.PW. 4/1) n suppou whereofl one
i Obeid WKhan wes l-u.*-::.xm'n'u::vc,l s (PWL5) EN awher ol IRen b A Gar g,
B ' at D1 strict Kohat by the name of “Shan'Rent A Car” &
; During cross examination of Obaid Khan (PW.5) it is adrnitted%
G\/ 1 that his 161 Cr. PC, statement was recorded on 5.2.2018 i.e. clftcr about
\\\\\‘v\‘\ ,\/o' 70 days of refristl;atioﬁ of the case. Such. kind of delayed statement ancl
vV \Y %@% that too w1thoutlany plausible cxplanatlon makes the worth of Obalcl
PN .
e

Khan (PW.5) less. ln the. same manncr the genuineness of rent decd

’LA PW 4/1) also becomcs highly doubtful On this score alone I dam

e ' not able to rely upon rent deed (Ex.PW.4 / 1). The prosecution is, thus
: failed to prove that how 'vehicle No. ADC-448/Islamabad came into

hands of accused facing trial through cogent and reliable evidence.
e Lastly, in illcase in ‘hand 7000 grams narcbtics was récox}ered

contained in seven packets and samples of 5/5 grams cach were
separated from éach p’llcket In such like bceﬁar1<) the prosecutlon was
-duty bound to,lv connect ecach sample w1t1r,“1 its origin. Perusql of
statements of ci)mpla,in:imt/ SHO Igbal Khaﬁ (.PW.'Q) and one bf the
marginal witnes“s examined as PW.1, 1lamcly N'wc,ed Khan ASI would

reveal that was not marked with distinct 1denuﬁcat10n to cormect the
i : ‘

&\\e%\Q% "‘j
x
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sa.m.e with its . origin.
Nfurasila (EX.PA} 1) as well as recovery memo (PC)
lacun:—i on part df prosecution. In this respect, ‘I am guided by the cases -
of Zafar Igbal réported in 2019 YLR P-F916 (Lahore High Court), \‘

A
Safdar Iqbal feporte d

Same

deficiencies exist

in 2019 MLD P-1518

Thus, point No.i is decide‘d in negative.

in the

3

“N\

\.
contenty
\

. Thisis a materi\'\a

1

(Lahore) and

i Muhammad Yaseen reported in 2020 P.Cr.L.J P-1295 (Lahore)

. wherein such kmd of recovery was dleCllCth and dzsceu ded.

- - .l E . ‘ . ‘-
Prosecution was duty bound to prove the sale custody and safe

transit of the recovered narcotics. In this respect

, I am guided byA the

cases of Am_]ld A11 reported in 2012 SCMR P 577, Ikramullah

reported in 2015 SCMR P- 1002 Muhammad Arshad Mughal

s

reported in 201? YLR Page-925 and “Abdul Ghani and others Vs.

the State and o{hers (2019 SCMR 608).

For proper undel standm g, it is ‘necessary to reproduce some

portion from Lhe casc of Abdul Ghani (Supra)

-

“It has already been clariﬁed by thlS Court in the cases of the

the recovered substance is not proved by the proscceution through

independent evid;ence there it cannot be concluded that the prosecution -

N

had succeeded m| esl‘ablis]ging its case against the appellants beyond

" State through Regional Director ANT v Imam Bakhsh and others (2018

; Amjad Ali v The State (9912 SCMR 577) that in a case where safe

' . o " 5 R
reasonable doubt. The case in hand suffers from the same legal defects.

| \ ,
This appeal is, therefore, allowed, the convictions and sentences of the

appellants recor'd;ed and upheld by the courts below are set aside and

)

Ry

x

Y

! SCMR 2039), Ikramullah and others v. The state (9015 SCMR 1002} and .

| custody of the i'eCovered substance or sufe transmzsszon of samples of o
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thc y are acqmtted of the chcu ge by exiendmg the beneﬁt of doub

th‘em. They shall be released from the jail forthwith if not required to bh
detained in connection with any other case.” o \\\

'Shah Muhammad. No.25 (PW.4), the transmitter, in his ¢1'oss A

examination statc:d that,

“It is (,ouu,L that, my 161 Cr.PC statcment was recorded on

’I 25.1” 20 1'7 whuuu Ex.PX s of 29. l 1.2017. It is correct that t,hg;!(; it
|

no cntry of daily diary rcgmdmg my departure from the PS to the FSL

6”\ o | |
: 1 Peshawar as‘welll as entry of arrival from FSL Peshawar to PS.”

Thus ‘ghe ‘transmitter i.e. Shah Muhammad No.25 (PW.4) came

into possessionjof samples on 29.11.2017.

~ Noor Khan I'—'IIC (PW.6) Moharrir of the concerned PS, in his cross
examination st'cited that,

- / i ' .
\ N “It is correct‘ that samples were handed over to me on 29.1 1.2017
i .

7
‘%zv

R g%“" T by h‘lVCbUg"lUl’lU Officer Amanullah Ixhan Sl. It is correct that entry of

gister No. 19 IS noL clvallablc 0N case fl].t,

" These extracts of Shah Muhammad No 24 (PW.4) and Noor I\.han

HC (PW.6) convmced me that the representative samples were handed ‘

I over by com;pl-ainant/wSHO Igbal Khan :'(PW.Q'} to Amayriullah‘

[nvestigating Off1cel of- the case (PW 3) on the date of recovery

27.11.2017. S1m1l<nly, the abbcnce/non ploductmn of ontry of'

property) furthu str gnﬂhened the sug gcstlon that the IL}DICban'Itl\'

l

%amp!cs never rcmmncd in the Malkhana of"-.the: concerned PS but was’

|
e ]

E

1

| - |

| register No.19 (remster kept at concerned PS for safe custody of case
1 o
)

|

|

|

1

remained in pOHSCSQﬂon of Amanullah SI Ret1rcd Investigating Officer

(PW.3). | -
; o Né\eé ”3

- A
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“Amanullah %I Retired (PW.3), Investigating Officer of the tase

his cross examma&on ‘categorically admitted the 'possessmn'é\'

&\

u,pl( sentative in his (,Llslocly till its dispatch lcn I'SL L,xnrmnallou ot &

29:11.2017. Al’l’]ﬁ'a;l’l't.lil:ah ST Retired (PW.B),;Il’lveStigatiﬁg Officer of the
case being prosecution witness and his custody by no stretch of
imagination canbe considered: as safe custody.

By now, it is 'fwell settled by Superior Courts that whenever a law
provided a thing:to be done in particular manner éuch thing should

be done in that manner.’,

The custody c}f representative samples with Amanullah Sl Retired

(PW.3), [I'L\/C:Sl;i“"‘:;ltil‘)g Officer ol the case from 27.1 'J..Q—Ol'f' eill
29.11.2017 amounts to illegality and materially 1mpaucd the ‘safe

custody of repre;sentatlve samples. In this view of the matter,‘th'e

prosecution has miserably failed to prove the safe custody of

represen tative sz—im‘ples. o : \

. Thus, pomt No ii is decided in negatwe

By now 1t 1s wcll s.ettlc,d by Superti 101 Courts that FSL report shall
contain all the !‘detail's; regarding the tests applied and protocols

ioilowc,d while pxcpax ing sugh report.

These are (1) tests and analysis of the allwa d drug (i) the 1(,bulLs :

1
|

of the test(s) canlcd out and (ii1) the test protocols applxed to carry out

these tests. 'ﬂ

!

. 3 . ! . .
In absence of such mandatory requirements, the FSL report1s - -

N . li ' R
held inconsequential and in violation of mandatory provision of Rule-
. . . . l\I .
‘.

6 of Control.of Narcotic§ Substances (Govef:_nment Analyst) Rules

2001. In this respect, reliance is placed upon the cases of Tmam

Bakhsh reported in 2018 SCMR P-2039, the case of Muhammad

i
[
i

A

B
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Arshld Mughal 1eported in 2019 YLR P- 9”5 and Ikramulla
reported in SCMR 2015 P-1002, Khair ul Bashar 2019 SCMR P-\.‘

930 Qaiser Javed reported in PLD 2020 SC P-57, Muhammad \

| Boota reported in 2020 S("MR P 196, Aman ul Haq reported in
2020 P.Cr.LJ P-1263 (Peshdwar High Court) and Muhammad
‘ Yaseen reported Iin 2020: P.Cr.L.J P-1295 (Lahore).

FSL report Ex.PZ is blank and not preparcd in the prescribed
! . :

g
o

form as per the §a’bch—;—mentjonezd‘protocols. Thus, the. allegectly

recovered drug was not proved to be Charas. FHcenece the FSL 1‘61501‘t
+ | .
Ex.PZ does not quality the above referred mandatory standards.

Another mat}erial lacuna which is transpired from perusal of FSL

report Ex.PZ is that no chemical analysis etc were conducted -in".
k I

respect of each sample separately. No doubt, seven samples of [5/5°%- .
| ~ ' '

érams eech were :received by FSL for exarnination. TheAchem',ic'-al‘ :

examiner was du;ey ‘bdimd to conduct: analysis of each sample

&i parately dlld n"luhnlmn the 1(.&.1.111% ellOI’l"Wl[h protocols au.mdmoly

: . |

’T‘hls mdnddtory req.uua,mcnt IS ¢ ubstantlally in FSL report Ex.PZ." At
|! '

'Lll’HS stage, it is relevant fo reproduce a para from the case of Ameer

‘I

Ae‘b reported in PLD 2012 SC P~380 of the Hon’ble Supreme Court

of Pakistan, as: }

I : .
I “As is evident from the resuine of the precedent cases mentloned '
l I
ai.goue the tr end of authorlty of this Court leans overwhelmmgly in
I :
favour of obta.mmg .and sending for chemical analysis a segarate
<= ! it ' '.

b ' ! ' ' .
sample of every separate paciket/ acake/slah of the'substance allegediy

reeovered from an a"ccused person’s possession a‘nd for_its separate

analyszs by the Chemzcal Exammer in order to confirm and establish

o WS* Q"‘ 9

oy s
Y"J, mrq n{..mm . ]
o ."n,vn -

i SOKRsT

T,

A,

*,
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drffer ent packets/ cai\es/ slabs are not kept separatelu for their separm‘e

of mouth of the prqs'cem.:,;:on ;:.urmezases rega,rd:,r'r,g the su.bsta.nce of which
no sample has faeen' taken or tested being narcotic substance.”
(Underlining is miriLe). | :

The same prringiplés of chemical analysis ol each sample

separately were also followed in recent cases of Zafar Igbal reported

in 2019 YLR P-1916 (Lahore High Court), Safdar Igbal reported in

2019 MLD P-1518 (Lahore) and Muhammad Yaseen reported in

12020 P.Cr.L.J P-1295 (Lahore)._ _
B .
{

\
Thus, poinf No.iii is decided in negative.
Importantly, another picce of evidence is CDR whereupon the

!prosecution relies:the most. However, the following serious infirmities

lare found: !
! ". . ,
1. Firstly, the prosecution was duty bound to have had received

the CDR with anendorsement of the Cellular Company

t

concerned having stamp. and signature thereupon of ;ithe

concerned authorized officer.

il Secondlfr, while taking into possessién the CDR, the same

must be through a recovery memo with recovery witnesses

and should have been associated a person from the
L |

Y

substance was m(ZePd ncucoz‘rc substance. It is our considered Oplmoh .
that a sample taken of a recovered substance must be a reprcsentatwe 2
sample of the entire substance recovered and if no samplé is taken ffom.

any. particular packet/ cake/ slab or if dszerent samples taken from o

analuszs by the Chemical Exar’niner then the sample would not be «a

representalive sumr)h: cmd it would be unsafe to rclg on Uzc, mer word ‘

This deficienjcy makes the FSL report Bx.PZ as inconsequential.”
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concerned Cellular Company. But no such recovery le(‘llﬁ\')’\

and witnesses were associated by thq'prosecut'ion.
| jﬁi. Thirdly, there ‘should have been a statement of the - '\
lQelal'esca;}ltatiVe. of the Cellular Company to the effect of

issuance and receipt of CDR. But no such evidence has been

collecteél by the prosecution. | ‘ e .
iv. Fourthlgr{ the CEZ)"R does not bear even a single signat:ure \of
-“(gb :a.uti'z(:)ri':{-,cz:l oi_‘l'ic#air ol the concerned company. |
v V. Fifthly, there is -no transcription/record pertéﬁning to the

conversation of the accused facing trial and without such
transcript of the conversation, the CDR is not worth reiiétble.

1 V1. Sixthly, there is no proof of issuance of the SIM number in
| ) . Lo

j the name of accused facing trial and its use by the accused

facing ti;ial. .'

. On the baals of above referred qcnous infir nuucs I am convinced

H '
i |

. that the CDR -is doubtfu] whether ".,the same is generated by‘

[ R * - - - - .
i concerned Cellulegr Company. In this view of the matter, I am clear in

I -'\.".‘ o i N : ' o . . . '
S ' my mind that CDR cannot be considered either substantive or
corroborative picce of evidence in order to connect the accused facing

| ¢

wrial with the commlsslon of crime. Here I am guided by the cases of

Azeem Khan 1eported in 2016 SCMR P- ’)74 State vs Behram hhah
reported in 2016- MLD P- 6’3 Tariqg Hussam reported in 2018 MLD P-
1573 and Ka.lg—:emullal'l reported in 2018 YLR P-2363.
Thus, poiﬂt No.iv is decided in negati';{e.

|
|
i
1
i
-
|
|
|
|

Now, coming towards vehicle in case in hand, it would be

i appropriate to refer to the two relevant provisions of the CNSA Act,

'
MO
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1997, namely, th(—:‘- provi,so ‘01’ section 74 of the Acl ibid, deals with the
temporary custody wl"ul(, section 32 prov1des for confiscation or:

otherwise of such Vehlcle at the conclusion of the trial. The presc,nt

case involves the latt.er statiltory provisions&of law which for the sake

]of ready reference is reproduced as under: ' -

EN

' TR ”~ ode ) C. . . . -
. S 232 Articles connected with narcotics.--- (1) Whenever an

|
3

oli"(‘m‘( has been commﬂ.tcd which is punishable under this /\ct the

!narcotics drug, bsﬁzchotropic substance or controlled substance,

f .matenal apparatus and utensﬂs in rcspuct of which or by means of

1_\’\’]’1l01’1, such offenc;e has been committed shall be liable to confiscation:
{ (2) Any narcouc dr ug, psychotropic-substance or controlled substance

'lawfully 1mported transpmtcd manufactured, poqswssed or sold

lsubsmnu, or a,ommllcd substance w!nch is liablc to covhxwhon (1)

‘alondwith or in-- addition to, any narcotlcs drug, psychohopm

.

'.,md the i'(.C.CpLClClL,b or packages, and th(, vehicles, vessels and other

| conveyance used in carrying such drugs 'and substances shall likewise

be liable to conﬁscahon

' *

Prov1ded that no VCl’llCl(, vessel or other conveyance shall be hablc, to

Volficer was bunu or was.to be committed.
Section 32 of the Act, 1997 deals with the final conf1scat1on or

release ol the vchu.l(, to the owner, alter the conclusion ol the tr 1;,11. I
' he had proved Lhat he had no knowledge dbout the oﬁcnco which

3

owner of the vehi(::'le entitled to the return of thq vehicle but the burden
: \ _.
has been placed on the prosecution to establish that the owner had

the knowledge of his vehicle being used in the crime. As far as the

e V)

\‘c)
R }%

"»,

confiscation unless it 1\ proved that the owner thereof knew that the

allegedly had bcen com rrnt1 ed in the vehicle. Not only that:an mnoccnt
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1 "‘ ».V o~ . W " . (9 " . . . . .
llqueb‘uon ol knowledge Is concerned, undisputedly it is required ¢

l ! . h

il
proved by l_eadmmewdence to form such opinion after having takel

I -

111Lo conudu atlon the lclcts of the case. Reliance is placed on the case.

r)FAllah Ditta rcportcd in 2010 SCMR 11%1

Fwill apply a;bove referred criteria to the facts and circumstances
f the case in hand.

o - : P
‘. Admittedly, the recovered narcotics was not concealed in its any

| . e ‘ o .
IcaVlty specially designed for the purpose of concealing the same.-

-

_— T S SN
Admittedly the vehicle was not in the ownership of the accused: and

B .l X X s N .-
the same was ju:lst driven: by accused facing trial. Admittedly, the

: F ' | . X
owner of the vehicle has not been challaned to court to stand trial as
'I

co-accused. It 1s nowhel cuhu alleged or proved on recor cl that th«,

owner ol the Vc‘:hié‘.]e had any direct or ind.irccit'c:onr:ect"ion wi.th-thc

commission of off(,nc(, undu trial and in 1 ais back drop the vehicle is

not liable Lo be conhscatcd' u/s 32 and 33 of CNSA while holding this -

"
+
1

I glcan guidance fl om thc case laws Muhammad Sarwar reported in
| .

_2005 P.Cr.L.J 1005 (Federal Shariat Cdurt), Bakhtiar reported in
H . .
l : L :
2009 MLD 131 {Peshawar), Haroon ur Rasheed reported in 2016

P.Cr.LJ 56 {Lahoie), Badshah Zada repérted in 2019 P.Cr.L.J P-

1341 (Lahore) and is not liable to confiscation and the vehic@q be

handed over to lts legitimatc and rc’:gistcrcd owner of the vehic:lc. It 18

pertinent to mentlon here that motorcar No. ADC 448/ Ishmabad has

‘glready been returned to its lawful and registered owner. Thus,
L ’j ' B :
sureties of the bond are discharged. A disposal.of the case property to

the above effect be made after the expiry of thig period of revision or

appeal if any. | o : .

Thus, point No.v is decided in negative.

\V’\&% "

;\\
S
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o Lot

In view of dcusmn% on points for deter mination, accused facn\

trial is not guﬂty. and exermsmg powers u/s 265-H(1) Cr.PC, 1898\
I B
dcrmed Adnan Khan s/o Ramzan Khan is acqultted of the charge

leveled_a.gamst hlm. Ac:cuscd is on bail, hfs'rsurcties are disczharged" A

from the liability of bail bonds. .

Thus, pomt No.vi 1s decxded in negative.
ll -

So far as <,a:>< of co- accused Mst.Kiran Bhatti. d/o Saleem

Bhatt: r/o Gard(.n Colony Kohat is concernad. Prima facie, a strong

l

iase exist. against her.' She 1s, therefore 'declared as proclaimed’
ptfender. Perpetual non-bailable warrant of arrest be issued against
i : . : .

her. . In this respect, the DEO and DPO Kohat be intimated to enlist
: - \I l ) - .
her name in the rclevant register.

1 ~ Case property be destroyed sub](,ct to appeal/revision. File be
| _

d i
.I

gonswned to. the . Rec,md Room after 1ts proper compllatmn and
|

. i’
completion. i _

» \

h

| \
[l Ll

ANNOUNCED . - \ : o
02.12.2020 S KUM, g

‘ o : (ABID ZAMAN)

' Addl: Sessions Judge-1/JSC, Kohat

i

L
CERTIFICATE: ‘

‘1 1t is hereby (,01 tified th'u this judgment consists of -17- pages, [
have read each paoe corrected and signed. .
. .' 'Ii - ' . NAJ/
! Addl: Sessions Judge-1/J5C, Kohat
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- POLICE DEPTT: KOHAT REGION
ORDER,
This ovder will dispose of an appeal preferred by Ex-Constable Adnan
Chan Mo, 816 of Operatior; Staff Kohat, against the punishment order, passed by DPO Kohat
vide OB No 1373, dated 14.12.2018 vher eln he was awarded major punishment of dismissal
. {rom service on the followi ing allegations:-
(/‘

1. The appellant while posted at Police Lines Kolat absented huuxclf fmm official
dl"\' vide DD No. 37, dated 01.10.2018 il the date of his

fhf:mm*ll re 14.12.2018.
2. That he was found involved i parcetics case vide FIR No. 737. (h:f-d 07.10.2018
uls QC- CNSA PS MRS, Kohat, ¢

3. That previously, he alongwith a ladv while fraffic

king narcotics in Motorcar bearing
Ne. ADC-448 [slamabad was apprehended hyv SHO P8 Billitang and recovered Charas
weighting 07 KG from the Maforeat driven by him,

3. Previously he was awarded ma Hor punishment of dismissal from service due to his
absence of 60 da_vs from lawful duty: however
forleiture of one year approved service by th

punishment was modified into
e then RPPO / Koha
Comments as well as refevant reg nrd W
Kohat. The appellant was also heard in person in ()sdul\ R

were requisitionad from DPO
TRO2.2021F wherein he failed to advance any plausible expl

oom. held in this office on
mmimn

Record gome through. which indicates that the appellant being
member of disciplined force was trafiicking. narcotics and eaveht red handed by the Pelice
which famished the image of Paiice

Abdve in view

the nndersigned reached. to the conclusion that the
allegations leveled against the appelflant are Mty proved duly est
lindings. Hence. the impugned order passed by DPO I

ablished hy the E.O in his
taddly time-bavred about more that 02-vears is he

Sehatis justified. upheld and the a appesl
1 rwrehy vejected,
Order Apnonneed
1R.02.20701 -
/ & 1. e
G Ty
v (TAYYAB HAELW
Region Rett€e Officer.
, T/sh al Region.
No, ?__(1@;53 /EC, datcd Kohat the _2:_5;;’” 2. /2021,
(op\r to District Police Ufhc-.l
necessary action w/r

Kohat for informafion and

to his office Mema: No. 12274 B dated 03.02.2021. Hig ¢
Record & Fauji Missal is returned herewith
[

The 'lppeil'u'!l: Fx-{ons

Service
Ex-Conat: Adnoan Khan Nea. 216 of Kohat
HEJSRE ., -
- ’{,‘{ + o

S ;A

N p 7/ [AN vy ) . m:g'

o ;,} \ \ /r‘ / PP - -

i ,‘-f: (TAYYABH
; Ay "\.;'T:“l,l’ 177‘

..&“c""m'” g

AFEEZ) PSP
Paseiti Police Officer,

o
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA = '

‘Service Appeal No. 5232/2021

Adnan Khan
Ex-Constable No. 816, District Kohat

VErsus

Regiénat Police Officer, Kohat & other

SERVICE TRIBUNAL, PESHAWAR

.............. Appellant

............ Respondents

INDEX
S# Description of documents Annexure | pages
1. Parawise comments. - 01-03
2. | Affidavit - 04
3.7 | Copy of rejection order in revision petition A 05
passed by Inspector General of Police,
KP. '
4. Copy of FIR No. 737/2018 u/s 9 C CNSA B&B-1 |
FS MRS Kohat and FIR No. 615/2017 u/s | &— 8 .
9C CNSA PS Bilitang Kohat
5. | Copies of statements of witness C G- /A
8. | Copy of Letter No. 12076/PA dated | D&D-1
20.11.2018 and show cause notice 1S 16
7. Copy of impugned order passed by E
respondent No. 2. |2 -/8
8. Copy of rejection order passed on F (q
deparimental appeal by respondent No. 1 :

Deponent
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
@Eﬁ%@ﬁ mmw&z,_, P%HAW&R

Service Appeal No. 523212021 ‘

Adnan Khan R l Appeliant
Ex-Constable No. 816, Dlstnct Kohat ' '

VErsus

Regional Police Officer, Kohat & other casriasnens Respondents

PARAWISE COMMENTS BY RE_§PONDENTS.

Respectfully Sheweth:-
Preliminary Objections:-

i. That the appellant has got no cause of action.
i, The appeilant has got no locus standi to file the instant appeal.

i, That the appeal is bad for misjoinder and nonjoinder of necessary parties.

iv. That the appeliant is estopped to file the instant appeal for his own act:

V. That the appeal is bad in eyes of law and not maintainable.

vi. . That the appellant has not approached the honorable Tribunal with clean
“hands, A

vii.  That revision petition of appellant has been rejected by Inspector General of

Police, Knyber Pakhtunkhwa, who is not impleaded as respondent, nor the

order is questaoned Copy of order is annexure A.

vii.  That the agpeal is barred by law & liritation.
Faces - | _
1. The appellant was employee of Police department, but he has not good

service record. . _
2. The appellant was being member of-a discip!ined force indulged himself in
immoral activities. of transportation of narcotics. He was charged in case FIR
No. 737 dated 07.10. 2018 u/s. 9 C CNSA Police station MRS Kohat.
Smﬂariy the app pellant aiongwrth a lady while trafficking narcotics in a
mo_torc,ai No. ADC 448 Islamabad was a;ﬁprehended by local Police and the-
' accused were charged vide FIR No. 615 dated 27.10.2017 u/s 9C C‘NSA P8
Bilitang Kohat: Therefore, departmental proceedings were- initiated against
the -appellant under the relevant rules by respondent No. 2. He was charge
sheeted of which he replied but found unsatisfactory. Copy of FIRs are

annexure B & B -1,



incorrect, the appellant was associated with the inguiry officer during the

course of inquiry. The releva“xt watnesses were examined in presence of

- gppe!iant he was a"forded opportumty of cross examination of witnesses,

which he did. Copies of statements are annexure C.

Incorrect, final show cause notice was served upon the appellant through his
home address, vide Letter Ng. 12076/PA dated 20.11.2018 which was
received by him with his signature, but the accused deliberately failed to
submit reply to the final show cause notice. Copy of letter & show cause
notice with signature of appellant as token of receipt is annexure D & D-1.
Besides service of final show cause notice, the appellant was called for
personal hearing by respondeni No. 2, but he failed to appear before the
aforesaid respondent. Hence, on completion of all codal forrnalities, the
charges / aiiegatiohs leveled against the appellant were proved beyond any
shadow of doubt and he was a stigma on a disciplined department, damagad

the image of Police, therefore, there was no other option accept his dismissal

from service in the best interest of department. Copy cf a speaking and self-

explanatory order passed by respondent No. 2 is annexure E.
The appellant filed departmental appeal after a wiliful unexplained delay of
about 03 years, which was found devoid of merit, barred by limitation and

rightly rejected by respoﬁdent No. 1. Copy of order is annexure F.

@x’@wmﬁs -

A.

w

@

!ncor eci, the appellant was involved Iin heinous imrﬁorai criminal act i.e
involvement in' narcotics. Therefore, he was proceeded with departmentally
by respondent No. 2 under the relevant rules. There was sufficient evidence
collected during the course of inquiry regarding his involvement which was
established against him. Furthermore, it is a well principle that departmental-
and criminal proceedings are distinct in nature, can run side by side and
opinion of oné authérity' is not binding on the other. While fhe appellant has
heen held guilty of the cha'rg‘es ! allegations leveled against him in
departmental proceeciil'ags; It is added that co-accused of appellant charge in
FIR No. 615/2017 has been declared proclaimed offender by the trial court
while trial of case FIR No. 737/2018 ‘has yet to be concluded and there is
probability of his conviction in former case. Hence, the appellant can't be
stated as innocent.

Each and every case has its own facts and circumstances. Departmental
proceedings were initiated against the appellant by respor%dent No. 2 and it
is mandatory for finalization within stipulated period as ;prescribed in the
relevant rules. :

The appellant was emplioyee of Police, therefore, he was proceeded with
departﬁwentaﬁy under the prescribed Khyber Pakhiunkhwa Police Rules 1975

amended 2014. |

p—2
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D. . incorrect, the mqwry o‘ncer has conduuﬁed promed.nqs in depth and
followed the relevant aule“a‘. R R ,
E. incorrect, the appellant was not treated as “Audi altram Partem”. He was

associated with the inquiry proceedings, afforded opportunity of cross
examination as annexure B, served with final show cause notice, but did not
file reply, nor appear b~efore the respondent No. 2 in orderly room. The
appellant was also hear in person by respondent No. 1 during his
departmental appeal, but the appellant failed to advance any -plausible
exblanation to his gross misconduct. ' '

F. Incorrect, all codal formalities were fulfilled during the course of departmental
proceedings. _ A )

G. Incorrect, E & D Rules 2011 are not applicable to the appellant, however, the
respondent No. 2 had carefully goné through. the.inquiry file and reac.hed to
the conclusion that the charges / allegations leveled against the appeliant
have been proved beyond any shadow of doubt.

H. Incorrect, reply is submitted ih para No. E.

L. Incorrect, the _appellan_tlwas a member of a disciplined department, he
eamed ba.diname to the department, caused embarrassment and damagéd
image of the departmeht. Furthermore, he was a stigma on the Police
department. . ‘

J. incorrect, the appellant is still olsmtssed from service against which the
appci!am approached this Tnbuna!

K. incorrect, the appellant was proceeded with departmentally under the

A relevant rules and all codal formalities were fulfilled. The appellgnt was
dismissed from service for his own act and not entitled for reinstatement in

service inciuding back benefits.

r

incorrect, the. respondents have passed speaking orders based on facts
material and evidence av'aiiab[e on record.
M. The respondents may also be allowed to advance other qroundc during the

course of arguments.

E’?&W@X‘ - l

In view of 'the. above, it is prayed that the appeal contrary to facts, law &

rules, devoid of merits and not maintainable may graciously be dismissed with

r 4
RedionalBeAfce Dfficer,

, Hohat )
{Respondent No. 2) _ (Respondent No. 1)

costs.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR
Servnce Appeal No. 5232/2021 S o ‘ ‘
Adnan Khan N S errreraeanea Appellant

- Ex- Constable No. 8186, Dlstnct Kohat

VErsus

Regional Police Officer, Kohat & other e Respondents'

COUNTER AFFIDAVIT

We,.the_below..mentioned. respondents,ﬂdo hereby.. solemnly,...,, ey

ca 3P

affirm and declare on oath that contents of parawise comments are correct and

true to the best of our knowledge and bellef Nothlng has been concealed from
this Hon: Tribunal.

District:Pdlice Officer, ‘ ‘ Regional Beticé Officer,
Kohat ' ‘Kohat

(Respondent No. 2) , | : | (Respondent No. 1)

s
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OFFICE OF THE-
DISTRICT POLICE OFFICER,
KOHAT

L , TeI 0922-9260116 Fax 9260125

SHO PS Jungle Khel No /X 7€ pa
. o Dated, 2.7/ /2018.
Subject: - - FINAL SHOW CAUSE NOTICE

‘Memo: -

‘ 'Encldsed please find herewitﬁ' a Final Show
Cause Notice (in duphcate) against Constable Adnan No. 816 to-
serve upon him on hlS home address One copy of the same duly
‘signed by him and return to this ofﬁce for further necessary action. -
‘His home address is as under: i | ‘
' ~ Constable Adnan No. 816 S /O Ramzan Khan

R/O Medan Chowk Jungle Khel Mohallah Shlnwan dlstrlct Kohat.

e '/
DISTRICT POLICE OFFICER

KOHAT %_ 28 ///

sy
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OFFICE OF THE
DISTRICT POLICE OFFICER,
KOHAT

Tel: 0922-9260116 Fax 9260125

No /55,5 /PA dated Kohat the /' //7_/2018

FINAL SHOW CAUSE NOTICE

. I, Capt. ® Wahid Mehmood, District Police Officer,
 Kohat as competent authority, under the Khyber Pakhtunkhwa Police
Rules 1975, (amended 2014) is hereby serve you, Constable Adnan No.
816 as fallow:-. ' ‘
1. That consequent upon the completion of inquiry conducted
against you by the inquiry officer for which you were given
opportunity of hearing vide office  No. 9692-93/PA dated
17.10.2018. ’

ii. On going, through the finding and recommendations of the
inquiry officer, the material on record and other connected

papers including your defense before the-inquiry officer.

oy

-1 am satisfied that you have committed the following
acts/omissions, specified in section 3 of the said ordinance. )

a That you while posted at Police Lines Kohat has
willfully absented yourself from duty vide DD No. 37
dated 01.10.2018 till date.

b. That you are involved in a narcotics case vide FIR No.
737 dated 07.10.2018 u/s 9C-CNSA PS MRS Kohat.

c. That previously, you alongwith a lady while trafficking
narcotics in motor car No. ADC-448 Islamabad was

" apprehended by SHO PS Billitang vide FIR No. 615
' dated 27.11.2017  u/s 9C-CNSA PS Billitang and
recovered Charas weighing 07 KG from the motor car
driven by you. You were held guilty of the charge during
departmental enquiry, but kept pending for want of
court decision in the said case, but your present act
shows that you are a habitual offender. Therefore, you
liable )‘Or re-departmental proceedings in the said
charge. '

© 2. As a result thereof, I, as competent authority, have
tentatively decided to impose upon you major penalty provided under the
Rules ibid. '
3. You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether
you desire to be heard in person. -
4. - If no reply to this notice is received within 07.days of its
delivery in the normal course of circumstances, it shall be presumed that
: you have no defence to put in and in that calsé as ex-parte action shall be
., © taken against you. Y
5. The copy of the finding of inquiﬁ;\offf‘g;er is enclosed.

I
DISTRICT POLICE OFFICER,
KOHATZY/] /iy
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. OFFICE OF THE' |
DISTRICT POLICE OFFICER,

- KOHAT - '

Tel: 0922-9260116 Fax 9260125

"ORDER

c This order is péssedl on the departmental enquiry conducted .
_against Constable Adnan No.. 816 (hereinafter called accused official) under

" the Khyber- Pakhtunkhwa, Police Rules, (Amended 2014) 1975, .

o The fdllowing charged were framed éga'inSt’the accused 6fﬁcial:-
:,; ‘ a. . He whi‘le posted at Police Lines Kohat has willfullyf.absehted
e ‘ himself from official-duty vide DD No. 37 dated 01.10.2018 till date.
3 : .- b. - That he was.involved-in g narcotics case vide FIR No. 737 dated
LI I - 07:10.2018 u/s 9C-CNSA PS MRS Kohat. :

i ' Cc. . That previously, he alongwith a lady while trafficking narcotics in

motor car No. ADC-448 Islamabad was apprehended by SHO Ps
Billitang vide FIR No. 615 dated 27.11.‘201_7 u/s ‘9C-CNSA PS
Billitang and recovered Cha(as‘Weighing 07 KG from'the motor car -

‘ ‘driven by him. He was held. guilty of "the charge during

p ; - departmental enquiry, but kept pending: for want of court decision - .
I o 7 -in the said case, his Present act shows that he was, a habitya]

‘ ' o offender. Therefore,' he liable for re‘-departméntal proceedings ln '

Ea S

Ty

s
LT e

‘ S He was served with charge sheet & statement of a!lega'tion_s DSP
o o Legal, Kohat was appointed to scrutinize the conduct of the aécUSed-offiqial.
SO The enquiry officer vide his finding and found -him guilty of the charges leveled
against hirn, : ' - R |
_ o Final Show Cause Notice was issueqd at his home address, which
© was received by him on 22.11.2018, but the accused constable'rjeliberately
- failed to submit reply. = I - '
L 2 h’e::aecd's,ed%,{gfﬁfg'lal:»,,_,‘,””1"- Alled oLk DerSORAILRE AT
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~In view of the above and available record, l.reached to the,. .-

that the «a'ccusé‘d official was a habitual absente
criminal :act/trafficking of narcotics. Therefore, these charg
“d¢cused; official constable Adnan No. 816 have been -esta
‘shadow.of doubt~Therefore, in exercise of powers conferre
tules”ibid; ‘@ major punishment of “disniissal fro
-accused constable Adnan No..816 with immediate e A
-treated as un’ authorized leave without pay. Kit etc id
collected. ~ ' :

Acon’qiufs'ion_ e and involved in - ¢
mir es’ leveled against
blished beyond any
d upon me under the
Rrvice” is imposed on

~Anhouncéd'
10112.2018

. _ IR DISTRICT POLICE OFFICER,
‘ ‘ ~KOHA-T%_ 2770
o8No /373 | EE A
‘Date_ /4 —}2- 2018 - o .
No / FRELD _64PA dated Kofiat the [ F 22018
T Copy of above to the: R

1. Reader/Pay officer’'SRC/OHC for necessary action. -
2. R.Ito report for collection of items and clearance.
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" KOHAT REGION

POLICE DEPTT:
ORDER.

~ This order. will dispose.of an appééf preferred by Ex-Constable Adnan

. Y Khan'No. 816 of Operation: Staff Kohat, against the punishment order, passed by DPO Kohat
. vide OB No. 1373, dated 14.12.2018 whereby he was awarded major punishment of dismissal

{rom service on the following allegations:-

1. The appellant while posted at Police Lines Kohat absented himself from official
duty vide DD No. 37, dated 01.10.2018 till the date of his dismissal i.e. 14,12.2018.

2 That he was found involved in narcotics case vide FIR No. 737, dated 07.10.2018
/s 9C-CNSA PS MRS, Kohat. '
3. That previously, he alongwith a lady while trafficking narcotics in Motorcar bearing
'No. ADC-448 Islamabad was appi‘ehénde‘d by SHO PS Billitang and recovered Charas
- weighting 07 KG from the Motorcar driven by him.

3. Previously he was awarded major punishment of dismissal from service due to his
absence of 60 days from lawful duty; however, punishment was modified into

forfeiture of one year approved service by the then RPQ /K ohat.

Comments as well as relevant record were requisitioned from DPO
Kohat. The appellant was also heard in person in Orderly Room. held in this office on

18.02.2021 wherein he failed to advance any plausible explaﬁation.

Record gone through. which indicates that the appellant being a
member of disciplined force was trafticking narcotics and caught red handed by the Police

which tamished the image of Police.

Above in view, the undersigned reached to the conclusion that the
allegations leveled against the appellant are fully proved duly established by the E.O in hjs
findings. Hence, the impugned order passed by DPO Kohat ig justified, upheld and the appeal

badly time-barred about more that 02-years is herghy rejected.,

Order Announced P

18.02.2021 .
b9 .
L/ p

No Z'Q{L-"é} /EC, dated Kohat the Lé/é/)\__/ZOZI.

.~ . Copy to District Police Gfficer. Kohat for information and’
necessary action w/r to his office Memo: No. J827/LRB. dated 03.02.2021. His Service
Record & Fauji Missal is returned herewith.

. The appellant Ex-Const: Adnan Khan No. 20

C’”‘f/;/?d -

. u,.'ﬂ,;',;.‘\-' A RRTE "Sr' .
; prstyie, U / y N
b ,.,_”:E_{:t- .,;/,é/?’} ?}

of Kohat

(TAYYAB HA
100 Police Officer,
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£ PEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
.fg , |

. Service Appeal No.5232/ 2021

Adnan Khan, . LR

Ex-Constable No.816, District Kohat ................... (Appellant)
‘Versus

Regional Police Officer, Kohat & Others ............ (Respondents)
INDEX

1 - Rejomder on behalf of the appellant
| with affidavit.
5 . Copy of order of acqunttal of the
" | appellant in criminal case.

“*Ashraf Ali Khattak
Advocate,
Supreme Court of Paklstan

&

| | ~ ~Ali Bakht Mughal
Dated: 15-07-2022 : - Advocate, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

- _
Service Appeal No.5232/ 2021
Adnan Khan, T g
Ex-Constable No.816, District Kohat ......... e (Appellant)
Versus
Regional Police Officer, Kohat & others ............(Respondents)
REJOINDER ON BEHALF OF APPELLANT
Respectfully Sheweth,

Rejoinder on behalf of appellant is as under: -

Reply to the preliminary objec.tions: -

That the preliminary objecuons raised by the answering respondents are
incorrect, flimsy in nature and has no legal backing. The answering
respondents has failed to explain as to why appellant has no cause of action
and locus standi ? Why the appeal is for bad for mis-joinder and non-joinder
of necessary parties ? Why the appellant is stopped to file the instant appeal
for his own act ? Why the appeal is bad in the eyes of law and non
maintainable and how' the appellant has not approached this Hon’ble
Tribunal with clean hands ? How the ap‘pe'al is barred by law and limitation ?
In absence of any legal and factual support proper rejoinder could not be
made and submitted.

However, it is very humbly submitted that appellant has cause of action and
locus standi, there is no question of mls-Jomder and non-joinder of necessary
parties, no estoppels lies against the appellant thie ‘appeal is maintainable as °
per law and the appellant has approached this Hon’ble Tribunal with clean
hands. The appeal is well within time. The record attached with memo of
service appeal as well as the record attached with the reply of the*answering
respondents negates the version / pleas of the answering respondents
incorporated in the preliminary objections qf their reply.
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REPLY TO FACTS: -
-
L.

That reply to para No. 1is -i’l’lCOIv‘I‘eCt, hence denied. The service record of the
appellant that he has been assigned number of sensitive and risky tasks
which appellant fearlessly and couragéously‘accomplished with success.

That reply to para No.2 is also’ incbrré%t, hence denied. Some of the
colleagues and some of his superiors launched conspiracy against the
appellant which resulted into lodging of FIRs in order to ruin his service
career and 'reputation of the appellant. Appellant has been honorably
acquitted in both criminal cases (Annex/Rj-I).

That reply to para No.3 is also incorrect;"hence denied. The statement of
SHO attached with reply of the respondents is different from the one which
he had made during the trial. So far the question of cross examination is
concerned, the bear perusal of cross questions shows that the same has been
made by the inquiry officer himself and not by the appellant. Under the
rules, it is the right of the appellant to cross examine the witness but the said
right was denied. Furthermore, it is huribly submitted that there is no
provision of law and rules to cross examine the accused. The cross
examination of the appellant and that too without any statement
(Examination in Chief) is nullity in the eyes of law therefore, inadmissible
and could not be relied upon. It is well settled principle of law that
prosecution has to prove its case by itself and cannot be allowed to take
advantage of any statement or otherwise &t any evidence rendered by the
accused person. | | '

That reply to para No.4 is incorrect, hence denied. Appellant has.never been
served with Final Show Cause, there is nothing on record to show that the
same has been properly served upon the appellant.

That reply to para‘No.S is incorrect, hence denied. Appellant had never been
called for personal hearing and was deprived of his right of defense. The
inquiry officer had not conducted the inquiry in accordance with the
prescribed procedure therefore, the whole proceedings are illegal and is
liable to be set aside. :

That reply to paras No.6 is incorrect, hence deiied. Appellant has been
acquitted from the criminal chargé vide order dated 02-12-2020 whereafter
appellant immediately filed departniental appeal. The Hon’ble Supreme
Court of Pakistan vide reported Judgment PLD 2010 SC 295 has held that;

i



o “It would have been a futile attempt on the
’ part of civil servant to challenge his removal
from service béfofe earning the acquiﬁal in
the relevant criminal case---It was unjust and
oppressive to penalize civil’rsﬁérvant for not
filing his departmental appeal before earning
his acquittal in criminal case which had
formed the foundation of his¥removal from
service. Appeal before Service Tribunal was -
not barred by limitation.”

REPLY TO GROUNDS: -

That reply to grounds of appeal by the anéWering respondents are incorrect,
hence denied. Section 16 of the Civil Servant Act, 1973 provides that all
civil servants are liable to prescribed disciplinary action in accordance with
‘prescribed procedure. In the instant case the whole proceedings taken against
the appellant are illegal. The proceedings taken and adopted by the inquiry
officer were against the law and rules. ;Appellant has been condemned
unheard and more so, opportunity of defense was denied to him. Moreover,
the appellate authority has not dealt with the departmental appeal in
“accordance with the prescribed rules. Appellant rely on the grounds taken by
him in the memo of his service appeal and would like to seek the permission
of this Hon’ble Tribunal to advance more girounds at the time of hearing.

Rule 9 of the E&D Rules, 2011 provides:';hat in case of absence of a civil
servant for more than seven days, he shall be served with notice on his home
address calling him to join his duty within stipulated time and in case, no
response has been received, publication in two leading news papers must be
made before removing the absentée from his service. The mandatory
provision of Rule 9 has not been adopted;,which is against the mandatory
provisions of law and therefore, the charge of absentee is illegal and liable to
be struck down. It is also humbly submitted that appellant was booked in
FIR No.737 dated 07-10-2018 and was released on bail on 20-10-2018 and
he submitted his arrival report at Police Lines, Kohat on 24-10-2018 and
whereas the charge sheet was served on 17-10-2018 meaning thereby that
appellant was not absent. |
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It is, therefore, humbly prayed that on acceptance this rejoinder

"'J'nf, in Appeal the instant Appeal may kindly be allowed in favour of the

appellant and against. respondents.

208
Appellant

A&L—.s'\\m

' Ashraf Ali Khattak
* Advocate, '
Supreme Court of Pakistan

Through

&

- 7~# Ali Bakht Mughal .

‘Dated: 15-07-2022 | Advocate, Peshawar

AFFIDAVIT

[, Adnan Khan S/o Ramzan Khan, Ex-Coﬁstable— N6.8l6, Operation

Staff, Police Force, District Kohat do hereby solemnly afﬁrfn and declare on

Oath that all the contents of this rejoinder are true‘ and correct to the best of -

my knowledge and belief and nofhing has been concealed OR Withheld from
this Hon’ble Tribunal. | o o
NeLE

DEPONENT




|\ - INTHE COURT OF ABID ZAMAN o
ADDITIONAL SESSIONS JUDGE-VJUDGE SPECIAL comm .

~ KOHAT
SPHC NO , . . 3172019
A Date of. orlémal mst1tut10n . 22022019
" Date ofhearing: ~ . 17.04.2021

Date of Decision: o 1’7.04.202'1'

- THE STATE....VERSUS...1) Adnan aged about 30/31 years slo
' : . - Ramzan r/o Mohallah- Saidan Shinwart -

. . ) . -Jungle Khel Kohat
/,t\ C ‘ - 2) Mst. Kiran aged about 33/34 vears
iy , ~‘daughter of Abdul Razzaq v/o Hap .
o S . 'Camp Peshawar.

_ (Accused facmo tr nl)

- «) NMst.Zahida’ Sultan daunghter of
Akhtar ‘Ayub /o village “Sangeni
Shakardara, Tehsil Essa Khel Dlsﬂ ict

Mianwali.

\\ _ . (De'\d co '1C4‘u<ed)
| \ @;@“@ C'\se FIR No.737 dated 7.10. 2018 u/s'9-C CNSA of PS MRS. Kohat

S
Q\
ﬁg 3"&3’ | ' Present
's’ﬁ‘ & a . M Amjld Ali, APP for the Smte
_ . Mr.Ibrar Alam Advocate and Mr.Mudasir- Tahl

Advocate for accused Mst. Kiran. '
Syed Mudasu Pu?ada Advocate for accused A.dnzm.

- Y na—— <

JUDGMENT 

Accused Adnan aged 3b0ut 10/11 years s/o Rammn r/o

‘Mohallah Saidan Shinwari Juncrle Khel Kohat-and Mst. er'm aoc(l ‘

| abmit- 33/34 years daughter of Abdul R'IZZ"q 1/0 H’v;l Camp
~Peshawar (heremafter rcferred to as accused facmo trial) faced tri x!

and are iound not guilty in case FIR No 737 d’ltcd 7.10. ’70!8 u/s 9-

""" { C CNSA of PS MRS, Kohat.

.- R S i gy vetpms




: cri-me venue" that upon. the. authentie information raiding p&/z‘}/ was.
-eonsntuted mcludmo lady constable and subsequenﬂy p!a

~occury ence/house of aCeused was-raided, whereﬁom two fema\es,

Stau. \ -\dnan etell pclt_lxt, s of Chaxas : A ‘ .
b /S ‘~) C CI\SA . S -

?rosecution.iS'al\Vays duty bound of full proof and failure thereof |

would always beneﬁt accused facing trial. Benefit of e{feh a single ;

1easonable doubt appealed from evidence of prosecutlon is always

Uolden pr 1n01ple of Admmlstrauon of Cnmmal Justlce In thls respect,

reliance is placed up_on the cases of “Muhammad Akram” repor_te'd:

. in 2009 SCMR P-230',. ‘kTa'hiq Parveez” repdfted in 1995 SCMR P-
1343, “Hashina Qasim” reported in 2017 SCMR P;986, “Nasai‘ullah

allas Nasaro” reported in 2017 SCMR P-—724 and “Muhammad

Mansha” reported in2018 SCMR P—772, Abdul Jabbar 2019 SCMR

179 Mst.Asia Bxbn PLD 2019 SC Page-64 Khur‘shed Ahmad Vs the

~State reported in 2020 MLD P- 649 Mst.Asia Blbl Vs The State and o

another reported in PLD 2019 SC P-64 and Abdul Jabbar and

another vs the btate reported in ?019 SCI\/IR P 129.
"The reasons for above referred concluswn are as follows:

As per contents of FIR case of prosecution is that on the day of

occurrence [slam ud Din SHO of Pohce Statlon MRS Kohat 1ece1ved
mrormanon that one Adnan bemo xnvolved 1n narcotlcs business w1l}'
_transport the huge quantity of Charas through 1ad1-es via tribal terrltory

to different Districts of Punjab, and at the moment is also present on the

ar_rest'ed. On query they disclose'dx-'their n‘ame_s as'_Mst.Zahx_da Su{{aﬁa '.




. State. Vs A(lnan ete 11 packets of C]:aras
.U/secC CNSA :

(dead co-accused) and ‘the other accused disclosed "her -name

: welohmg 1200 grams each, thus total of 13200 grams Cbaras was -

e, s A IR

3!“‘

Mst.Kiran (accused facing trial). From the search of room, one cottony

box was recevered which led to the recovery of ll.packets of Cheras -":f

recover ed Hence the mstant case.

It 1s pex’tinent to mention here that eecused M._st.'Zahida Sultana -

" died during the course of trial. In this res‘p;ect, stateme'nt- of DFC.

‘concerned was recorded as CWl and proceedmgs against accused

Mst Zahlda Sultana were abated

Provisions of Sectio_n 265¢ CrPC complied with on and clrdrge

faoainst- the accused'facing trial Adnan and Mst.Kiran u.nder 'Sectien 9-

CNSA was framed on 8 10.2019 to which accmed pleaded not Gmlty-
and claimed trial. -
The relevant portron of charge 1s as under

“That on7. 10 201 8 at about 1730 ours at the upper house of Q1<a1

- Khan sﬁuated' at ‘Muslxm Town near PTS, f'alhng w1thm the cz'lmrnal_

jurisdiction of Police Station MRS, Kohat the local poiice raided your

house, where you female accused Kiran was available and on search.

2’

the police recovered.a cotton co.ntaini'ng Il_packets of Charas Gardha,

each packet ‘weighing ‘1200/12_00 rneikiné a total of 13200 gram of - .

.Charas Gardha, which was the ownership of you accused Adnan, having

conscious knowledge of"it.”




- ; ‘1 | DR ' < s :
: :;" : B State . Vs Adnan eic 11 ;,ddcets of Cha.ras
. ‘ U/SOCCNSA o .

Thus, prosecution was afforded tull opportunity to prove their
case and produced the following witessés. Gist whereof is as follows.
PW .‘1 istam ud Din SHO, reiterated the same story as mentioned in

1

Murasila. ' ' ,

St

PW.2 -MuhamAmad Farooq No.SlO, is rnarginal wi;rress-to recovery -
memo ExPW. l/’l'. |
| PW.3 M;i‘iioor ur Rehmzrn OII— investigated the case.'...
PW.4 YOllef Hayat SHO submrtted complete challan Ex. PI\
PW.5 Asnt Sharif- SHO/Inspector, subrmtted supplementary challan .
Ex. Pl /’1' |
PW 6 Fauullah SI chalked out case FIR Ex. PA
PW.7 Fayaz ud Din No 66 transmrrted the parcel of samples to FSL 1n X
his >afe custody | |
e | PW.8 Khan Wada "MHC, kept the case property in safe.custody of

Mqlkhana of. the Polrce Stanon

PW. 9 lmran LHC, is margmal witness to recovery memo Ex.PC.
frosecutron closed its evrdence on and statements of accused u/s
'347/364 Cr PC, 1898 were recorded on 17.04. ’7021
-Since accused,retused 10 be examined on oath and production of |
‘ deferlce' evidence therefore argurrlerrts of both the parties hearo.
Arguments heard and record per:used

- Learned APP Mr Amyd All for State cugued that narcotrcs was,

Tecoveled from a house Wthh is the ownershlp of accused Adnan and‘ ;




. : o . State Vs Aclnan etcll packets of C]Jaras i . : q
: U/SOCCNSA - ' |

' ladv accused were present at the time of recovery, havmg conscy '_

knowledge of the same. That FSL report Ex. PZ is in posmve He nex.

‘argued that safe custody and safe transit- of the narcotics IS proved "?

| throuéh cdgerit and reliable evidence._ He next argued t_hat there. iS 10

. iij]-evi}]~ or malafide .o'h part of 'the. c\om‘l:).lainant/:S.HO‘and'PW's to farsely

.imr)licat.e the accused 'fac.ing trial in the-*instaat_ case. He-fvurtrrer argued

( é ] | that PWs arecons‘is‘t_enr on marn poinrs of recovery.ahd orher proceeding
» | in the. iris'tarlt case.'.While'summing,up the case, he submi_tted that the
R pr'osecution haa' proved ita case ‘against the aCCtrsed r’acing_rrial and

; accused may be convrcted and sentenced to the maxrmum pumshment

ol

prov1ded by the law
- .
4 O\J\“V - .On the other hand Mr Ibrar Alam Advocate and Mr. Mudasrr J alil
\ 0\. u' \
{i‘y “1;39@“5“@ Advocate for accused Mst Kiran and Syed. Mudasrr Pnzada Advocate
a‘ S 58
A\ J ') \‘b\

he was falsely implicated in the instant case. - Further contended that no
" independent witness i.e. Malak or Nazim of the locality was associated

" to testify the raid proceedings. Next argued that the recovery was not

effected in the mode and manner as mentioned in FIR. According to

- them; PWs to the alleged recovery are police':ofﬁcials and the'y have

. . - . . . . N . : / .
contradicted each other on material points. Next argued that prosecution

*

- - for a'ccused Adnan conten_ded that accused facing trial are in'noce_nt and’

~ has. failed to prove the safe custody and safe traneit of the. rec0ve'red -

the prosecutlon has farled to prove ifs case agamst the accused facmg

alleged contraband Whrle summing up the case, it was submitted that
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. 5 State . Vs Adnan etc 11 packets of (.,hams ' : - 0
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trial. beyohd the shadow of doubt ahd that 'the accused facing trial may
be aeqtutted of the char ge 1eveled agamst them | | |

Keeping in view the natule of the . case, the pomts for
determinatioh a1e es: | . L - o | ‘ |

Points for deétermination: A

gt Whether the _recovefed 'co_ltti‘ab‘and 'was proved es‘
| ‘, “Chams | |
i | AWhether recovery of 13200 grams‘Chares from accused
tacmo trlal was proved by prose.cutloh" ‘ |
iii. "Whether sate eustody and s.afe transmlssmn of sanlbles

‘was established agamst accused faemg trial? .

codve *Wh'ether the accused foim'd gli'ilty, if so, the sentence? ' -

" My findings for pomts of determmatlon.

{ o The eases of narcotics, as case in hand hlnge onthe questlon that

hether the contraband 1ecovered from the accused is Charas etc. The B
deterrhimno factor in thts respect is the FSL In this scenario, , the FSL
_1'ep0rt : always assumes great 1mp01tance in cases of narcotics ahd '

" Aoonwctton in favor of plosecutlon

By now it 1S well settled by Supenor C,ourts that FSL report shiall
contain all the detalls 1egard1ng the tests apphed and protOcois followed
while plepauno such rep01t These are (1) tests and ‘m.llysxs of the

-alleded drug (i) the re;ults of the test(s) carrled out and (jii) the test :

: -protocols apphed to carry out these tests.

S

i oFee £ .
e eneE .




_' T State Vs Adnanetcllpadcets o{Charas ‘. o /
: ‘ |  U/SOCCNSA - c .

In-aheence of such.rnandat_ory requi.rernents, the.FSL r.epom'
" held— inconsequential and 1n violation ot mandatory,p_rovis"ion of.Rule:-.él'" |
of, Control' of Narcotic's Substances (Governntent Analyst) Rules, 2001, \
In thi's teSpect, I'e‘l'iance is placefd upon-the cases of Imam:li?a_khsh
reported il.n; 2018 SCMR'P.—2039.' Mu.hammad‘ " Arshid M!whal

_ reported in 2019 YLR P- 925 Ikramullah reported in SCMR 2015
- <b'}\ © P00z, Khalr ul Bashar 2019 SCMR P-930, Qalser Javed reported
| in PLD 2020 SC P-‘=7 Muhammad Boota reported in 7020 QCMR_ E
‘P-]96 Aman ul Haq reported in 2020 P.Cr. L J P-1263 (Peshawar “

W/ e High Court) and Muhammad Yaseen reported in 2020 P Cr LJ P-

y\ L : _ .
Q“' 1295 (Lahore)

- FSL repoft Ex PZ is substantla]lv blank and there is no details . -

- . regardmg tests conducted on the sample and the- protocols while
conductmq such tests. Slmllarly, there is no descrlptlon 1eqatd1ng the
-conﬁrmatory tests 'conducted on the salnple under exammatlon I\teed
not to mentlon that chemlcal tests/field- Vtests or/and. presnmptlve

_ test/prehmmary tests are consxdel ed not eufﬁ01e11t to determme the exact
: nature of. contraband In nutshell 1eport (Ex PZ)1is not worth rehable in -
case in hand and does not qu’thtv the above referred mandatorv
standarde.

Thus, pomt No iis declded in negatwe

;,‘. ‘ "7,'5"".""' ,mﬁ . )
e For ptopet appreciation and understandlno I will bifurcate. the

- case of accused Adnan ﬁom co- accused Mst Klran

\
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Sate . V ds Adnan ewe 1l packets of ( haras . . . ’ }_
U/SOCCNSA S o . S

Admurttedly, the place of ocCurrence was the house. of one Qa'isar

»

Khan sxtu’-{ted at Mushm TOWn near PTS. Accused Adnan was not

present on.the spot Moreover recovery was nelther eftected from

‘personal possesswn of accused Adnan nor on n his pomtatlon Moreso

cntue‘lecmd is silent in. 1espect of any connect1v1ty of accused Adnan .
:w'ith the house o-f Qaisar Khan. Thus, inmy huntble view, no case es.tsts
against the accused Adnctn — |

Now, T will take up thecase of accused Mst Klran In this respect
testimounies of Islam ud Din SHO/complamant (PW 1) and Muhammad " '
F’uooq No.510 (PW 7) are of glave importance as they were. present on
tlte‘spot and eyewitne,sses of the occurrence. 'i‘hus, ITwill scrut-lmze tllerr '

testimonies with great care and caution.

[slam ud Din SHO/cdmplainant (PW.1) in his cross examination

' stated that,

.

*1 spent 1 %2 hours on entlre ploceedmgs on the spot

On the other hand Muhammad Farooq No 510 (PW 2) in hlS ‘

) cross exammanon stated that o o ‘.

“We- spent two and half hours on. the spot proceedmgs and

thereafter Ieft the place. of occurrence 7
This. major contradlctlon puts first doubt in vetacrty of Islam ud
Dm bHO/complamant (PW. 1) and Muhammad Falooq No 510 (PW. 2).

Secondly, prosecutton took the stance that recovery was effected

' tcen‘r the house ot one Qarsar Khan. In IhlS respect the relevant pomon




 U/s9ceNsA | e

No.510-(PW.2) are as under:

‘Mst.Zahida (now deéd) were tenants in the place of récoyery','T -

[QI ‘ . '5
State Vﬂ \dnan ete 11 paclcets of Chaias . B ‘ P ‘

of the testimonies des]am ud Din SHO (PW. 1) and Muhammad Fa

Islam ud lji'n SHO (PW : ll)' n hi_.slcréss' exalhinatioﬁ stated: that,

T héve ment:ion'ec} the place.of'b.ccun'enée a}id sllq\i&;n n Murasila

as Qaisar Khan a'ndl \;vho' ils‘,tht-a (Sanr of that property...The _,owlner of
thé‘ hﬁﬁs’e_ is one Qaisar Khan. Se.lf—stat_gg?that ,acicu,éé_d MSt.K.ir‘.an. and

.

Muharnma'd Paroo‘q.N(').SIO (PW.2) in his cross exam:i‘na,tion

stated that,

“I do not know.about the ownership of the property.”
‘In this situation, prosecution- was duty bound to prove the

connectivity of accused Mst.Kiran with the house of one Qa.isar_Kha.rtl.- o

. Manzoor uf Rehman ur Rehmaﬁ ol (PW .3) was duty bound to

investigate the case regarding this material aspect, which is lacking in

the case in hand. The entire record is silent regarding the ownership of -

~ the house in question. Similarly, no documents in respect of tenancy are

avallable on ﬁ

Thndly Islam ud ‘Din Khan (PW. 1), admlttecl in hm CIOSS.

A‘ammatlon that he had not mentloned in recovery’ memo that \Vthh

Fromun i’y
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State . Vs Adnan etc 11 packers of Chaxas
U/SQCCNSA” '

)

.

type of tols were used for cutting or opening the packets. ‘Similarly,

these tools were not taken into possession on recovery memo.

'flhué in light of these r"nate.ri'al contradictioris, I am of the Opini'oh
that ialam ud Dm bHO (PW 1) and Muhammad Farooq No.510 (PW. 2)
are not uthtul witnesses and there is reasonable doubt n then )
testimo’niés. Itis cal'dinal p.i‘in,cipl;e of c;‘iminal administration of Ju.suce,

-

that if a single reasonable doubt-in the prosecution case is created, the . '

accused should have been extended its benefit, therefote, in the instant

~ case benefit of reasonable doubt is extended to the accused Mst.Kiran.'

Fourthly, another jﬁiece of évi‘den_ce is CDR, whereupon the

‘prosecution relies the most. However, thé following serious infirmities

are found:

Lo Fm;&, the prosecution was _duty bound to..hav__e'_ 'I"lad-recgivve.d
'hé CDR: with' an ’end.(')rser.nent of "tl.le Cellular .Com;)ax.)y
-Loncemed having sta1'np and &énature thexeupon ot the‘

- .concemed authonzéd ofﬁcer o

u ASecondly while taking 1nto possess1on the CDR the sarﬂe
st be throucrh arecovery rnerno ‘with recovery witnesses ;lﬁd '
-should have been’ assoc1ated a persoh trom the concemed
Cellular C ompany But no such recover Yy memo- and wunebs‘es

'were associat’ed by the prosecutlon. SRR

111 : Thndly, there should have been a statement of the"

' Representativ‘; of the Cellular Company to the eftect of
. SN
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~ ' State . VsAc]nanetc 11 paclcets of Charas : S 2
( ‘ ' U/SOCCNSA o

'issuence and: receipt of CDR. But no sgch e\ridence k}-iasbf
collected by the prosecutiorl. |
v Fourthly, the CDR does not bear even a smgle s1oeature of

authonzed ofﬁcer of the concemed company

v. Fifthly, ’there is no. transcription/record pertainiqg' to the

,c.ohv-ersgti'on of t.he. : accuse'd: facing tri al""and without .such
tr anscrlpt of .the conversation, the CDR is not wonh 1e11abie

V]'.i- 'Slxthly there 1sbno proof of 1ssu;mce of the SIM numbe1 in the ..
name of accused facing trial and its.use by the accused facing
tna] '

Oﬁ the basis of al.Jove 'l'eferred 'serious iﬁﬁrmities, I am
convinced 'thar .the CDR is doubﬁhl whether the same is gene;jated by |
W - e Investigation Officer hiiﬁse_lf or'th.e sajﬁe has BeenA issued by the |

QU\")/\ . concerned Cellula’r Cornpaﬁy. In this view of the matter,I I am cleer in .

" corroborative piece of evidence _in order .to cennect the accused facing
triai with .th'e commiesion of crirne.' Here I am gﬁided by ‘the cases of .
' Azeem Rhan reported in 2016 SC‘WR P- 274 Qtate Vs Behram Khan . |
| reported in 2016 MLD P- 63 Tarlq Hussam reported in 2018 MLD
P-1573 and Kaleemullah reported in 2018 YLR P- 236’* |
Lastly, in cas'e in haud 1.3200 grams -narcotlcs was 1'ec'ov.ered

ccmmmed in eleven packets and samples of 10/10 grams each were

sort -;v
v .ny. ': 3
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\tate Vs Adnén ete Ilpackets oi( “haras - . ] [ b

separated from each packet. In such like scenario, the prosecution was

duty bound to connect each sample with its origin. -

To avoid such deubt prosecutioﬁ was re.qu'u‘e(-i to mark numbers;
on 8.1\.1’1 parcel as well as nembers on each'repfesentatiﬁ{e sample. In
other w—‘ord.s; this separafe_ numbering was essential in orelef to dielbdge
the doubt of preparation‘of samplee trom one pareel or'/- and to cehﬁrm
that there is 1ep1esentat1ve sample from each pa1cel

Cxoss examination of Islam ud Dln SHO (PW.1) and Muhammad' |

Farooq No 510 (PW. ”) are suggestwe of the. fact that the parcels as well _

as its representative >amp1es ‘were not separately numbered In absence

. of separate numbers there is strong probabllhty_ that the samples could-’

- have been taken frox‘n' one parcel or / and there is strong probability that '

' the samples sent for FSL could have not been the correct representative -

of each parcel. This material aspect of the case makes the recovery

»

ploeeedmgs lnohly doubttul Consequently, plosecutlon has not made ‘

outa case beyond shadow of any reasonable doubt regaldlng sample

L3

taken from each parcel

In thzs 1e>pect [ am gulded by the cases of Zaiar Iqbal reported

in 2019 YLR P-1916 (Lahore ngh Court), Safdar Iqbal r eported in

2019 MLD P- 1:18 (Lahore) and Muhammad Yaseen reported m‘
2020 P.Cr.L.J P-1295 (Lahore) wherem such-klr}d of rechery was" '

chsb heved and dlSC’ll’ded

"Qs .

f‘f‘_‘ e «m.._'Ihns,\!)omt No.u is dec1ded in negative.
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‘ cases of Amjld Ali reported in 2012 SCIVIR P-577 Ikramullah

i Ju(fg! .

Bz .

U/89 C CNSA

* transit of the recovered narcotlcs 1In this respect I am guided bw lhev

" _the State and others (2019 SCMR 608).~

State . Vs Adnan etc 11 packets of Clmtas -

Prosecutidn was duty bound to'p‘rov:e the safe custoiiv and'sa.'

reported in 2015 SCMR B-IOOZ. Muhammad "Arshad 'M'wg:hal

reported in 2019 YLR Page-925 and “Abdul Ghani and others Vs.

For -proper understandiné; it is 'necessary to reproduce $ome

o pomon from the case of Abdul Gham (Supra) as:

-t has alreadv been clarzf ed bv this. Cowt in the cases of the

S

State fhrouoh Regzonal Director AN Tv Imam Balkhsh. and others ( ’0] 8

. SC]\JR 2039) [kramul/ah and other s v. The stare 2015 SCA/IR !002)

and Am]ad All v The State (20]7 SCMR 577) that in a case where vafe , .-

' ‘custoafv of the recovered substance or sqfe transmission, of “samples of

.the recovered substance is not proved by the prosecutior through

independent evidence there it cannot be concluded that the prosecution '

" had succeeded in establishing its case against the appellonis beyond

- reasonable doubt. The case in hand suffers. '017'1 zhe same legal defects.

This appeal is. rherefore allowed. rhe convzchom and sentences 0/’ the

*

.appeﬂanrs recorded and uphdd by the courts below are set aszc’c and

rhev are acquztted of the charge by e\frendmg the benef/r of c/ouhr to

them. '-They shall be released from.thej_ail forthwith if not requir‘ed to

be detained in connection with any other case.”




13 l ) - . . . . .
State \rsAd.n.mctcupacketso{Chmas S o o ' ‘ A
U/SOCCNSA B N N )

' Manzoor ur Rehman OlI (PW.3), in his cross examination stated

that,
] have seen the case property alongwuh sampies in the Pohce .

. Stauon on 07. 10 ”018 whlch were handed over to me on 07 10. 7018 by

!\«Iohtmu of the Police Statlon

Slmﬂarly F ayaz ud Dm No 66 (PW 7), transmitter in his cross

-e\;a'mination stated that ‘

“lt 1s correct that the parcel ot sampies was. handed over to me on
8 lO '701 . Tt is correct that the parcel of samples was In tlte custody
of Investtgauon Ofﬁcer from the date of occurrence till 8 10. 2018 ”

| "Whereas the F SL repbrt reveals‘.that the parcel of satnples was
1ece1\ed on 8.10. 2018.

”lhese extracts of star prosecution witnesses’ clearly reveals that

parcel of sainples were in the custody_ of 10 frorn the date of occurrence\

tlll therr dlspatch to FSL | o

In\ estwatmo Ofﬁcet bemg prosecutxon thness and his custody by N

10 siretc el of lmagmatlon can be con51de1ed as safe custody

By noW s well settled by Superlor Courts that whenever a law

prowded a thmg to be done n parucular manner such thtng should be

’

done in that manner.

The custody of 1epresentauve samples from’ date of occurrence till

'thexr dlspatch to FSL amounts to. 1llegahty and matenally 1rnpa1red the

safe custody of representative samples. In this view of the mattex the

/ . KN - . - - . "




- prosecution has. miserably failed to prove the safe custody \

. representative samples. o . o - Y

' "".tnal are not gulltv and exermsmg powers s 265-H(1) Cr. PC 1898

“accused Adnan and Mst eran are acqun‘ted of the charge leveled

Qtate Vs Adnan ete Il packets of Chaxas . ' - o . -

U/SOCCNSA - ‘ L ~ s s

Thus, point No.iii is decided in negative.

-~ In view of decisions cn points for deternimation accused faCing...-‘-.;:'

egaiﬁst theﬁl. Accused are on bail, their sufet'ies are discharg‘ed from the
hablht,v of bail bonds

Thus, pomt No.i v is dec1ded in negatnve

Case : prop'erty . le. narcotlcs be. destroyed s:.;bject -to |

appeal-/revision'while m‘obile Oranoe' Lea.f mode]-0225 -and Nokia

,modei RMI 187 alongwnh SIMs be returned to thetr 1awm1 ow ners File

be consmned to the Record Room after 1ts p10pe1 COn‘lplldthﬂ cmd

001npleti0n.

" ANNOUNCED S \L\@/ | |
17042021 - 3 SV

_ (ABID ZAMAN)
~Addl: Sessions Judge-1/T SC .Kchats'-

o CERTIFIC ATE

CTtis herebv certified that this judgment conql'sts of -15- pages. I
have xead each page, corrected and signed.-

Axddl Sessions Tudge\UJQC I&ohaf

PRI Whmils SITTP I | S 0 Sosummmn g DR
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/ | , |
/ ' ‘ ' DEPARTMENTAL INQUIRY AGAINST.

\CONSTABLE ADNAN NO. 816

tlt is submltted that | have been app0111ied as lnqutry offlcer in depaﬂmontal inqueiry

mltlated dgamsl Constable Adnan No. 816, Police Lines, Kohat The acoused ofhcnal was sprved with

i

ﬁ{ : “charge sheet alongwﬁh statement of al!egatlons issued by your good office vide No 9195-96/PA daied

30. 11 201/ on ’(he below score of charge:- ,
©2ie  That you while posted at Police Lines Kohat has wnlfully absented yourself from duty
vide DD No. 37 dated 01.10.2018 till date..
i That you are involved in a narcotics case vide FIR No. 7’3/ dated 07.11:2018 u/s & C-
~ CNSA PS MRS Kohat. ,

i, That previcusly, you alongwith a lady while trafficking narcotlcs in motor car- No ADC

448 islamabad was applehended by SHO PS Bilitang vide FiR No. 615 dated
| 27. 1", ?’)17 ufs 9C-CNSA PS Bilitang vide FIR No. 615 dated 27.11 2017 uls 9 C- CNSA '

Ps P!Iila'*g and recovered Charas weighing-07 KGs from the motor car driven by you.

A You were held guitty of the charge during departmental inquiry, but kept pending for want
of court decision in the said case, but your present act show that you are a habﬂu |
offender. Therefore, you liable for re- dnpartmentai pmceequs in the said charge.

2. The accused official was called and chqrge sheet a!ongwﬂh slatement of aileqatlom was
>?TVPF§ Lmn him. He submitted reply to the chargp sheet and denied the chprqes framed aqamst him.

3. Inorderto pfobe the charges the following officials were summoned and oxammcd in
presence of accused official and he was prowded opportumty of cross evamm'mon -

i Sl Islam ud Din, the then SHO PS MRS,

i, ASI Farid Khan, PS MRS.

ii. . S Manzoor, Olf, PEMRS. -

fv.  Muhaminad fgbal, the then SHO P'S Bilitang.

v, ASINavid Khan, the then posted PS Bilitangs

vi, Sl‘Aman Liliah, the then-Oll, PS Billitang.

4, Sl istam ud -Din, lhe then SHO PS MRS, stated that he has arrested two ladies from a
Rala Khara and racovered 11 Packets of charas weighing 1320 Gms and draﬁed Murasta for regislration
of case. The case was entrusted to KB! for reinvestigation. The accused official put a cross question
ragerding his involvement. it was replied by the witness that the lady disclosed name of one-Adnan 1fo

Jungle Khel.

& 5 Manzoor ur Rehman Ol stated that he is investigating case FIR No. 737 dated
07:10.2018 ufs © CNSA PS5 MRS, The arested lady accused admitled their quilt and dtscloseri that

! ' * Adnan is their friend. The arrested accused further staled that the charas is owned by.accusad. Arrest
1) :
i accused as has got bail bafore arrest.

B, AS|Farid Khan marginal witness of the rmcovely memo was al 0 a'umneo wiho

e ST

supportad the raid and recovery of narcotics { arrést of lady accused.

[N
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7 Regarding -harge il S Munamimac! iqbal stated thal on 7.17.2017 -he ¢

u.k;uql th ry

L& Charas from 4 l'nol'w:‘::‘"‘ and arrested constable Adnan alongwilh & lady named Kivan p}.:~i|| A cas

vide FIR Mo. 815 dafed 27 'i 3017 uls 8 CC NS2 was regislered against hoth the accused and 2ase.was

. anliusted to KBI for s’nv.r::.sz.zgzahon. :‘(.‘.Ci.!.?ed was pa‘ovidecl opportunity of cross-examination. Th2 accused

was cross examined hy me. Where he admlltpd Jsm the girt arrested with him was his girtfri=qid and Ihu

JRCOVETY Was efchled from her.

B. - Wihess ASI Naveed ¥han who is marginal wilness of the racovéry memo akso veriiied

b reoovery of chara sfmz'n matorcar and taken into posaegsion by SHD i his

©ooa Sl Aman Ullah. sia ed fhiat hp has conducted invesi
citicial admitted his guill diing the course of inves rh;ntion

10, Pegarding

Sata and daily ciary Mo. 22 dated 1109. 70‘:~ wera requisitioned and piaced on

wiliful shaence ol accised, rJ:u'" diarige plo. 3 ('e;-‘ll-;a.d T

case and accuzadl

N file.

N ey
N r’i*'.

‘Sl:mmri

file whn ’u ihes )l‘r‘l_: o

petilioner is reported absent-and their after charge / arrested in the respeclive cases,

IA 11 view of the above, it is submitlzd that the accused official admifted l’)mf‘f‘ll‘ hlp\"-l”‘

e lady accused as thay = his ginfriends. The 2ty

Led rame o the Folics and cormission of soc

fat rime, F!_H‘ilu"“i'mt.')l’ﬁ,

e abes

ificial frora his place of posting ang nuhquuwﬂv arre .:lncl / charged i narcolics cases eslablisher

quit Thérefore. the charges levelled againsi the arms-—\fi official have been eslabil

f

snadow of doubt and acdusgd officia! constable Adnan and his Jeienun. ina s

hame fo i depariment.

"Rl fgutine Fiig

W Kohat

1
ok
wli

ised official iz invae" s in narcotics neddling, w

! his

[ [J%';-'i’ii‘n‘.l any

s forcs wil warn bad
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bl
. Office of the
o o7 v eF;  District Police Officer,
Fega i.,‘f‘;',g‘ bat, Kohat

Dy Na. 04

Y ?55_)2@_’_%7;3/? A i BTy / ‘7”/0:'0/:?:, Dated _/_Z'__Lf;?__ 2018

t

CHARGE SHEET.

I, SOHAIL KHALID, DISTRICT POLICE OFFICER, KCHAT,

_as competent authority under Khyber Pakhtunkhwa Police Rules 1975
. {amendments 2014) am of the opinion that you Constable Adnan No. 816
rendered yourself liable to be proceeded against, as you have committed the
following act/omissions within the meaning of Rule 3 of the Police Rules 1975.

That you while posted at Police Lines Kohat has willfully absented
yourself from duty vide DD No. 37 dated 01.10.2018 till date.

That you are involved in a narcotics case vide FIR No. 737 dated

07.10.2018 u/s 9C-CNSA PS MRS Kohat.
That previously, you alongwith a lady while trafficking narcotics in

i
il.

iii.
motor car No. ADC-448 Islamabad was apprehended by SHO PS
Billitang vide FIR No. 615 dated 27.11.2017 u/s 9C-CNSA PS
Billitang and recbverf Charas weighing 07 KG from the motor car
driven by you. You were held guilty of the charge ‘dur.ing
departmental enquiry, but kept pending for want of court decision
in the said case, but your present act shows that you are a

-habitual offender. Therefore, you ligble for re-departmental

proceedingsiin the said charge.

2. By reasons of. the above, you appeér to be guilty of
misconduct under Rule 3 of the Police Rules 1975 and have rendered yourself

liable to all or any of the penalties specified in the Rule 4 of Police Rules 1975.

31 You are, theréfore, required to submit your written
~ statement within 07days of the receipt of this Charge Sheet to the encuiry
. officer. ‘ ‘ _ .
. " Your ﬁfritten defense if any should reach the Enqﬁiry Officer
within the specified period, failing vrﬁich it shall be prgsﬁmed that you have no

defense to put in and ex-parte action shall be taken against you.
4. -A statement of allegation is enclosed.
Jf'» 2l ] o [ o -
. Cy R AV /
ST s 22 /
\ . - N VR i
A M@w DISTRICT POLICE OFFICER,

.t s m———— 7 e e



Office of the
C Distiict Police Officer,
. . Kohat

No 7@./_44___252/?_2[ o Dated Lr_a_c__m/zow

DISCIPLINARY ACTION

, I, SOHAIL KHALID, DISTRICT POLICE OFFICER,
KOHAT, as competent authority, am of the opinion that you Constable Adnan
No. 816 have rendered yourself liable to be proceeded against departmentally
under Khyber Pakhtunkhwa Police Rule 1975 (Amendment 2014) as you have

'commlttcd the following acts/omissions.

STATEMENT OF ALLEGATIONS

i That you while posted at Police Lines Kohat has willfully
absented yourself from duty vide DD No. 37 dated
01.10.2018 till date.

1. That you are involved in a narcotics case vide FIR No. 737

" dated 07.10.2018 u/s 9C-CNSA PS MRS Kohat.

1ii. That previously, you alongwith a lady while trafficking
narcotics in motor car No. ADC-448 Islamabad was
apprehended by SHO PS Billitang vide FIR No. 615 dated
27.11.2017 u/s 9C-CNSA PS Billitang and ‘recoverf Charas
weighing 07 KG from the motor car driven by you. You
were held guilty of the charge during departmental enquiry,
but kept pending for want of court decision in the said case,
but your present act shows that you are "a habitual
offender. Therefore, you liable for re-departmental
proceedings in the said charge. o

2. For the purpose of scrutinizing the conduct of said
accused with reference to the above allegations Mr. Ishaq Gul DSP Legal
Kohat is appointed as-enquiry officer. The enquiry officer shall in accordance
with pr ovision of the Police Rule-1975, provide reasonable opportunity of
hearing to the accused official, record his findings and make, within twenty five
days of the receipt of this order, recommendations as to punishment or other
appropriate action against the accused official. :

The accused official shall join the. proceedmg on- the
date, time and place fixed by the enquiry officer.

DISTRICT ICE OFFI CE’R

“ S, P . . OHAT ﬂ"?’/;{/{tf .

NoZ2E52-53 /A, dated L7727 . /2018,

Copy of above to:-

L. Mr. Ishaq Gul DSP Legal RKghat :- The Enquiry Offlcer for initiating
proceedings against the accusgd under the provisions of Pollce
Rule-1975.

2. The Accused Official:- with the directions to appear before the

Enquiry Officer, on the date, time and place fixed by him, for the
purpose of enquiry preceedings. :

u'?fﬂ!ﬂ\":,ym,,;q vy
¢ T "‘*‘”mrrw.qm. .
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DEPARTMENTAL INQUIRY AGAINST
CONSTABLE ADNAN NO. 816 (under suspension) .

2

It is submitted that | have been appointed as inquiry officer in departrnenra.l
inquiry, initiated against Constable Adnan No. 816 Police Lines, Kohat. The accused official was

served with charge sheet alongwith statement of allegations issued by your good offlce vide No

R/Sir,

9195-96/PA dated 30.11.2017 on the below score of charge:-
' “Being involved in criminal case vide FiR No. 615 dated 27. 11 2017 u/s 9 CCNSA

PS Brllrtang, which is a gross misconduct on your part”.

2. The accused official was confined in district Jail ‘Kohat and charge sheet,-

alongwrth statement of allegations was served upon through Supermtendent district Jail Kohat
vide this office Letter No..22164/LB dated 11.12.2017. Complrance report received vide
Supermtendent district Jail Kohat letter No 4290/WE dated 15. 12 2017. ‘

3. Accused was confrned in Jail, summoned repeatedly by the court concerned by’
could not be produced due to insurgency duty of Police. Lastly, accused was released on bai by
the court and called {0 join the inquiry proceedings. '

. 4. On 19.03.2018, wiineeseeiramed S1 Muhammad lgbal, SHO PS Bilitang; ASI
Naveed Khan, SI Aman Ullah 1.0 of the case and accused officiat were called and examined. .

5. SI Muhammad Igbal stated that on-the eventful day he stopped a motorcar and

on search 7000 Gms Charas were recovered from a motorcar. The accused official alongwith a

lady .named Kiran Bhatti were- arrested and a case vide FIR No. 615 dated 27.11.2017 u/s 9 ‘

" CCNSA was regrstered agalnst both the accused.

e
\ verrfred the recovery of charas from motorcar and taken into possessron by SHO in his presence
7. . S Aman Ullah, stated that he has conducted investigation of the case and
accused official admitted his guilt during the course of investigation. ’
8. Similarly,” Muhammad Shoaib, MHC PP Sumari Bala was examined-' who .
produced dally dalry No. 03 dated 27.11.2017 regarding willful absence of accused official from
lawful duty. ‘ ‘

9. The accused official was afforded opportunity of cross exammatron of the

witnesses, but he did not cross examine the above mentioned wrtnesses Furlhermore a

questioner wa_s provided to the accused, but could not submit plausible answers to the questions .

and failed to estabtish any malafide on the part of Police.

‘ 10. Fram the above and evidence collected, it has been established that the accused

official, while posted at PP Sumari Bala absented himseif from duty. On the eventful, ‘day,: the -

accused official alongwith one lady named Kiran Bhatti while trafficking huge quantityr of charas

- weighing 7000 Gmsina motorcar were apprehended by SHO PS Bilitang. A

6. , Wrtnese ASI Naveed Khan who is marginal witness of the recovery memo atso

R A TSP Y

AT e
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11, in-view of the above, the ‘acqus:ed official has committed' professional-misconduct, -
indulged himself in transportation of narcolipé in additidﬁ to commis.sip_n of a ﬂcrimihﬁl'act'.‘
THerefore,. the ch:arge ievqiled against the accused official has been és'ia'bli'shed' beydnd an'y;
. shadow of doubt and accused official constable Adnan is reconimendgq ‘fq"r one of the majqr

punishment provided under Khyber Pakhtunkhiva, Police Rules (Amended - 2014) 1975,

“Enct: Inquiry Fife - Co
wororom o g
WIDPO Kohat - ‘ . B - psp Legal Kohat |
' ' L 'EnQUifyOchr
B ) :\ll
‘.\:
|
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. Vi T OFFICE OF THE '
: Lo SUPERINTENDENT 3 \
" . Vo DISTRICT JAIL KOHAT :
1 1 .
S . Voo '
¥ 1 No 02 0 g de15[12 pot7 b
y v - Phone &1 ‘\(-(‘}9)_25';4100 S
1
I
A 1
The Diswrict Police Officer,
s Kohat '
‘% :'au;ccl JERVICE  OF CHARGE SHEEY CALONGWITH
a | “:’! ATEME NT OF ALLFC‘AT!()N. o B
i . Reference your-lelter No. 22164 dated S11-12-2017 on the Subject
1 ahove. : L
1 fyin | ‘
C tnctosed find herew 1th (lh roe sheet L}long\\/ith Statement of -
_4 alleeauon L‘lLii-‘_v'-—ﬁ'i'gnCd' and dated by Const ahle” Adnan ¢/o Muhammad
Goamzan, Mot 810 confined in this ~fail n casc FIR No. 613
dated: 12017, WS 9C _CNSA, PS: Bilitang, |Cohat, for your ﬁ_llftlllelﬂ
rm:-;séan-y a,cti_nn at vour end, plt-:ase. ' ' ‘ '
TIC IV " : ’ ' . \ .
" srwr ;NTB r&}y&A
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T - Ofiice of the
' ‘ District Police Omcer

CHARGE ..)HLL""

' JAVED YORAL, DISTRICT POLICE OFTICER KOHAT, as

C e onthority “under Khyber J’ﬂkhl1.11116:1'1\\':1 Police Rules 1978 o
z:f-:-__r_f.., 2004) am ol the opihion- that vou Constable Advwan No, 816 .
et yonesedl able to be proceeded against. as you have comrmitted the

e e sssions within the meaning nf Ruh' 3 of the Police Rules 1975,

A
Betmg involved in Critiingd Cose vide FPIR No. 615 dated
ZET201T u/s G CONSA P2 Billitang, which is a gross
misconduct on-vour part.

By reasons .ol the above; you appear o be cuilty o
st under Bule 3 of the Police Rules 1975 find-have 1‘t=nrh'u-cl vour‘sel(

St alb e qootol e penaltes specilicd i i the Rule 4 of Police 1 Ill( J"":”v S C

ttrelore, reauired o submit Lo weitten,
ot nithin OFekeos ol the receipt of this Chrree, Sheet tothe enauiry

- - . ~.:

ot defense i any shoold reach the Encuiry Oi'l'icc.'r _
Pt spoeiied] period I‘:‘Liiinsa whieh it shall be e smvud tlmL ven have no -

2t ansh enparte actién shall be taden - eainst you,

o, e

Aostonepan of alleoadon is coglosed, :
v
v Y
E N ‘ I

ek o

Z /}/9 L,’} 2( !/LO Id_«/ C/' i';c'?p?

, Li'zt:-:;'f:*R;fui*.*z“Pck“'_r..i'u "“. OFFIC SRR,
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Office of the

L

mat g

FATH

pol s Pl Police Rald- 19750 provide reasanaldb pporinniey of boardng
Cree s s e o s, s Ghiin awente five davs of
Coond e wder, recommendations a2 o punishment or other
st eandned the wesised offeisd

e ecused ellickal shall juin the proceedine on the

P Slimed s he dnguiey of ey L

: : LR
1 . N N

District Police Officer,
Kohat

dRited ot

r " JAVED IOBAL, DISTRICT POLICE OFFICER,

i
'

o cotmpetent autherity, am of the opinion that vou Cons t'\b-c Adnan

Lave renderedsvoursell lable to be procecddd against departngitally

f]

Il
i

heololloving wis omissions.

PATEMENT QF ALLEGATIONS .

, ety imvelved s Crinoinedd Case vide PR Moo o105
. a0 .
Haled 271120017 /s @ CCHSA PR Rilliteng. vhiel' s

2@ aross nisconduct on aéue ot
j .

For the purpose ol serutnizing, the conduct of ‘,_ud

4 e
% ‘l 4 95
dn o enquiry officer. The enqguiry  olficer ~.h Al i accoidunce swith

v refirenee w the above ullegations g4,

STRCT POLICE OF ?‘IC[)R
KOBAT

IV R Iy :
"Ly
. The Fogues Officer fur :
e avetsed wndes the provisicus of Police
e ' T

e on e datel time and pliere (xed by hun, Tor the

fed b eV i procecdbinoy : oo ) .
- -~ ol - =
p

R

Pakhiunkhwa Police Rule 19735 {Amendnernit 2014 aa soui have

L Official:: with Lhe dircctens o appewr belore the,

Far ekt

m e e g e e e e



BEFGLE THE DISTRICT rOLICE CFFICER, EOHAT

SUBJECT; ~  HEPLY OUF_THg GHANGE SHbET

‘Respected %1r9' ;A B .

0 ’ - .
Vlndly wnrh refarence t¢ the Chargs k Pt thPlnﬁ No.

1q““96/PA dated 3 11, Oﬂv, it is suwbmitted that I have heen
falsely chareged 1n,cesa PIR NU, 615 dated 27.11.2017 U/ 9 CNSA FS

Bilitang. o e

) On the day of occurvence, [ was pir“ee@ln in the cari
towards Gumbat to pqrtmc1p¢o in the marriage ccromouv cf my friend
‘when I was stopped’ by Muhammad Tobsl SHO neav Rilitang Chowk. A
nofh*ng was recovered from my poss n%81on9 1hPPnforn I prot sted,
Cn this Count:, the 1nsfanf false case was “eFL;TﬁPOd an91n"t ey
and my velative lady present in the car. The- falsohcod of 1hﬂ

matter is further. eV1ienf from tha fact that 1hn nlace of nauuv“@néﬂr:

is shown to be Blllrﬂng &howk  on main Kohat. Rawalpandx Road, .but

xel

no independent and inpartial private witness is cited as a witness,
} Since 1 am inmocent, therofore it is reguested that the

ingtant charge sbeet may kindly o drepred and the departmental ™

proceedings kept pending till the decision cof the=cfiminal caae |

against me because a person ig considered to bhe 1nnow\nf till o

- . - ,\ .\\
T _ Yours ObedJ n@;—q/ \“Q
' ‘ ( JJ\ ') {‘ \
Ly y /
S R //
CONSLABLE ADNAN Nu. g
U"stricﬁ, Police Wohat,

proved otherwise , . o
. : ‘ ‘ o 7

1.«'

Dated;: . 9. Jan,, 2018,
L ’ | . j
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A OFFICE OF THE .
DIS’I‘RICT POLICB OTr¥ I‘ICER

Tel: 0922-9260116 Fax 9260125

suspc.nblon in conncc,txon wit
u/s 9. CCNSA PS Billitang vide OB No.
service from the date of his

suspension and his

- OB No.
o Date

27.11.2017
05.12.2017 is hereby re-instated in se
enquiry is kept pending till the decision ol court.

Constable Adnan No 816, who was placed undu

- > /2018

NoSASE ;4/ /PA dated Kohat the
- Copy of above to the:-

R.[/Reader/Pay officer /SRC/ OH(, for neccsmry

action

ORDER-

h mvolvemem in case FIR No. 615 dated
998 dated

POLICE OFFICY

K OHAT% 2 é/q

I
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3. That- the- misconduct on- your part s pre_;udic.iai to 'gbod order

4. That -voiu‘ retention in the Police fowe W

QFFICE QF ‘I[‘le* DISTRICYT }I"@LM‘E QFV"ECF‘R oA
' SHOW CAUSE NOTICE
Lnrhﬂr Rule 5(3) KPK Puhce Rules, 19’?‘5! _

[

_proceeded under RuIP 5 {3) of the Khyber Pakhiunkhwa Pohre Ry
11975 (Amendment 2014) for following mmconduct '

.

- official duty vide DD No. 37 dated 01.10.2018 and reported
DD No. 08 dated 25.10. 2018 (Tota) absence period i.e 24 days) withc

any Iegwe Or permission from the competent authout Your this ¢
E F Y- .

shows in- '-‘fflclency and gross misconduct on your part.

2. That by reason of above as sufﬁuent materlal is placed before tI

undersigned, therefore it is decided to proceed against you in gener

Police pr oceeding without a ald of enquu'v officer:

L
discipline in the Police force. )
. A
il amount to encouzagc u
efficient and unbecommg of good Police officers.

That by taking cognizance of the matter under enqulry, the Unclerswnec '

as competent’ authority undex the bclld rules, proposes- stern actior

against vou bv awardmg one or more of the kind pumshments as
provided in the rules,

Scu are, thergiore, called upon to bhO\:\ Pause as to why you should not

be dealt str ictly in accordance with thP Khyber Pakhf.unl\.hua Police -

Ruies 19/5 (Arnendment 2014) for the I’nIbCOHdULt refelred to above

You should submit reply to this snow cause notice within 07.days of the

receipt of the notice feu‘mw which an ex-parte actlon sh'dl bé taken
- against you. P A ‘ _

You are further directed to inform: the ﬁndersign;d' that you wish to be

heard in person or 'not. : l | . .

Grounds of action ‘are also enclosed with' this no‘t'_i., e

Vg -
AT
. .\1‘

No. /.. ir s Jrpa C b STRIZT POLICKE OFFICER,
Dated s /- // /2018

1

DY = 0

TR T

’Jhat You Lonsmbk‘ Adnan No. 816 have rendered vourself liable ¢

You while posted at Pohce Lines Kohat had- absenLed VOLHSCH fr

arrival v '

H@HAT’!{ - /-; 2

SR T e
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anin

SI_-IO PS Juigie Khel .

' lSt‘lb'ject‘::‘ -

OFFICE OF THE
DIS'I RICT POLICE OFFICER,
KOHAT
. TE!I 0922 9260116 Fax 9260125

e e——

o |2 ERE jpa
Datedmf /)’-/2018

..;HO‘W CAU‘%E, NOTICE o ’

d herewith a Show Cause,
ah No. 8v16: to serve

the same‘duly_ signed

Memo: - _ ‘
Enclosed please fin

Notxce {in duplicate) ag’unst ‘Constable Adn

n his home address. One copy of

ypon him o
turn to t‘ns office for further nec

by him and re essary action. His
home dddress is'as unHm B
Conqtablc Adnan No

{hel Mohallah Sk 'nwan d1str1

|
)
'

| R/O Medan Chowk Jungle I ct Kohat.‘

DISTRICT POLKCE OFF ICER
: KOHAT

16 S/O Ramzan Khan -

ey g v g e e
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2007 P

L C(C.S.) 997

ISupremc Court of Pakistan]

Present Rana Bhagwandas and Saiyed Saeed Ashhad JJ -
HABIB BANK LIMITED bt ‘

.. 8l
Versus i
- " :';}l
GHULAM MUSTAFA KHAIRATI .

.x , S
Civil Petition No.411-K of 2004, decided on 10th October, 2005. 1o
(On appeal from the order, daled 12-3-2004 passad by Federal Service Tribunal at I\arachx in
AppcalFNo 1472(K) of 1998). ‘”

(1) Service Tribunats Act (LXX of 197.4)--;

--=-Ss.
during
subsequ
nor oust

D-A & 4---Employee of Nationalized Institution---Privatization of such Institution
pendency ol appenl by its omployes beline Service Tribunnl-s-ElleClae-Such
ent development would neither deprive such employee of his status as civil servant
junsdlcnon of Service Tribunal to proceed with pending appeal---Principles.

Mere fact of privatization of Nationalized Institution by way of transfer/sale of its controllm;,
share by the Federal Government to a private party would not be sufficient to oust the
jurisdiction of the Scrvice Tribunal to procced with the casc of an employce of such
institutipn as at the time of filing of the appeal before the Tribunal he was a civil servant as
provideql by section 2-A of Service Tribunals Act, 1973 and a subscquent development would
not deptive or sirip such cmployce of his status as civil servant would have no adverse eflect

on the pending appeal.

(b) Criminal triat-—-

1
- R'egl#tratnon .of E.LR:agamnst a pcrson---Effcct--~Mcrc allcpnuonpof, Commissiontor: ai

oﬂ“cnce

And TeR regxstratlon of F1'R:Tdgainst a  person would ‘not ipso:factoimake lum*gmlty"

ratherilite..would'be;preéiiim:d to;the i mnocent*untd"conwcted bWaicompetemaCourt =5
%Em\cnpl SF 77T

4More'uilcgmtlon Of-comnigsion of i an. O CHEE ABaInSEa. pers pcrson und;’rcgnslratmn of,ET"R
FTespecty f-:a'if(;erta\m,.O:Efe\nf;emi LAOTE tl?f"ﬁ' é?oﬁ'eﬁ""ragalnst'such" I !
E*[%t:té_"‘nmkc‘hlm {BUily”of-Coh TBrmissionzof:

t"—v

e and He o Coa e 1o pJQ)’!!.ﬂ‘?J»

presumpnon'of mnocence UnGl Gomy Convicted byar¢ Gourtof competent jurigdiction” aﬁmgper .

AL w:th'oppoxmmty t0 defend hnnself oq tixf-aﬁfg_atlons ]evellcd agamst,,hxm v

(<) Hablb Bank Limited (Staff) Service Rules, 1981 —

R 1

5---'1 ermination bf service in lieu of pay for notice period---Scnior Executive-Vice-

President---Non-performance of dutics by employee due to his arrest in a criminal case---
Imposition of such penalty by Authority for having lost faith and confidence in employee and

!

-+

).



1
for not keeping such post vacanl for indefinitc .period——-Validity---Mere rcgislra{ion of
criminal case against .employee would not-ipso facto- make him guilty of commission of
offence---Employee would continue o enjoy presumption of innocence until convicted by
competent Court after trial-~-Authority could have posted another officer on .such post till
decision of criminal case---Employee on conviction in criminal case would have lost his job--
-Authority during pendency of criminal case could institute departmental proceedings'_"!qgaiust

L

employee: for his alleged criminal acts found to be false subsequently---Shnpiibiter
termination of service of employee under R.15 of Habib Bank Limited (Service) Rules, 1981
for having lost trust and confidence of competent authority was an illegal order. . B

’(d) Civil service--

| N
----Initiation of departmental proceedings against civil servant before or after his acqhittal in.
criminal case---Principal. . o e

: RO
Before the quashment of F.LR. and the pendency of criminal case the authority can. initiate
departmental proceedings as the criminal and departinental proceedings are entirely different
not being co-extensive nor inter-connected. Even after acquittal of civil servant in criminal
trial, q:epartmental proceedings could have been instituted as these are concerned with the
servicql discipline, good conduct, integrity and efficiency of civil servant. - il

! S e
Syed I%/Iuhammad Igbal Jafii v. Registrar; Lahore High Court 2004 PLC (CS.)809re

S

LA

1 1

() Ci{{'il service--- : - ‘ @1‘1
----Re{novai/dismissal/tennination of services of an employee of nationalized Bank having no
statutory rules---Validity---Such penalty could not be imposed on employee without issuing
him show-cause notice calling upon his explanation and holding of an inquiry, if{"equired,
into q]legations---Mere fact that existing Service Rules of Bank did not havestatutory
backing would not give unlimited, unfettered anal absolute power to competent authority ()

ignore same and deprive employee of his right of access to natural justice.

N - 4l
Arsha:d Jamal v. N.-W.F.P. Forest Development Corporation and others 2004 PIfC (C.S)
802; The Managing Dircetor, Sui Southein Gas Co, Lud., v. Salcem Mustafa Shaikh and
others: PLD 2001 SC 176; Managing Director, Sui Southern Gas Company Limited, Karachi
v. Ghiitam Abbas and others 2003. PLC (C.S)) 796: Nazakat Ali v. WAPDA through'Manager
and ofhiers 2004 SCMR 145 and Anisa Rehman Vs, PLLALC 1994 SCMR 2232 el

)
(f) Seivice Tribunals Act (LXX of 1973)- ‘
~ X
-==:S. 4---Appeal---Time-barred appeal---Condonation of delay---Validity---Discfetion of
condoning delay in filing appeal, if legally, judiciously and properly exercised would not be
- inte lred with. o ' _
: : e

Mamiging Director. Sui Southern Gas Company Limited Karachi v. Ghulam ffﬁb}ls and

othexf"s 2003 PLC (C.S.) 796 and Nazakat Ali v. WAPDA through Manager and others 2004

SCMiR 145 rel.
Shalyd Anwar Bajwa, Advocate Suprenie Court and  Ahmedullah Facuei, Adyocate-on
Record for Petitioner. 1

AT T wlarin

. e

ey m——— e p e 4 =

- Az




Suleman Habibuilah, Advocate-on-Record for, Respondent.

ORDER

. . . ?'{“,;}
SAIYED SAEED ASHHAD, J.---This petition for lcave to appeal has been filed by

petitioner-Bank assailing the judgment dated 12-3-2004 of the Federal Service Tribunal
(hercinafter referred to as the “Tribunal”) in Appeal No.1472(K) of 1998 wheréby the
Tribunal has set aside the order of termination of the respondent and reinstated him in-Service
with mull monctary and other consequential benefits. T

. Wl
2. Facts requisite for disposal of this petition are that respondent was employed as.,EScnior
Executive Vice-President in Habib Bank Limited. He was involved in some criminal charges
for which an F.IR. was registered and he was arrested therein. As a result of his arrest which
prolonged on account of dismissal of his bail application, he could not perform his duties on
the post held by him. The petitioner-Bank after observing that the post could not ‘be kept
vacant for an indefinite period as it was not known when he would be enlarged on:bail or
released from the charges levelled against him and further that on account of his involvement
in criminal acts they had lost faith and confidence in him, thus constraints on the part of the
management from allowing to occupy a very senior and confidential position terminated his

services with immediate effect in pursuance of Clause 15 of the Habib Bank Limitedi(Staft)
Service Rules, 1981 on three months pay in lieu of notice. ]‘1 :

: : I
3. The respondent submitted his representations, legal notices etc. but the petitioner-Bank did
not redress the grievance of the respondent on the ground that his terminaticn was
simpliciter and further that his service with the Bank was governed by the principle of
master and servant which gave ample power to the petitioner-Bank to remove/telmigate an
employee after serving of notice or pay in liew thereof and there was no requirement of
providing opportunity of personal hearing. ‘ -

4. As tiie petitioner-Bank failed to redress his grievance the respondent approaché{:{ High
Court of Sindh by filling Constitutional Petition under Article 199 of the Constitution of

Islamic Republic of Pakistan. This petition was dismissed after incorporation of sectihn 2-A

in the Service Tribunals Act, 1973 {hereinafter referred as the "Act™). It will be advantageous-.

! .

to reproduce the observations of the High- Court regarding condonation of delay ﬁl; filing
appeal before the Tribunal as under: --- ' g’ﬁ

"The petitioner apart from the available pleas, would be free to apply for condonation
of delay under section 5 of the Limitation Act for the reason that the petitioner has
]been pursuing his petition diligently and in good faith." e
" . :2;1; !

| :
5. The order of the High Court was challenged by respondent before this Court by ‘way of
C.P.L.A. No.52 of 1998, The C.P.L.A. was dismissed vide order dated 4-6-1998 upholding
the ord:er of the High Court to the effect that the Tribunal would have the sole jurisdiction to
proceed with the casc of the respondent after incorporation of section 2-A in the Act.
Conseq'ptently respondent filed appeal under section 6 of the Act on 4-4-1998. .

6. The petitioner objected to the maintainability of appcal before the Tribunal on the ground

of limi}ulion. The Tribunal atter minute and thorough examination ol the provisions of
| ‘ .
i

%
i
1
|
3

B et

B




| ~ ,:
| o 2y
section 5 of the Limitation Act and taking into consideration the facts and circumstances of
the casc condoned the delay by placing reliance on the pronouncements of this Court laying
downi jthe principle for condonation of delay. -

7. l’qciling agpricved and dissatisficd with the impugned judgment the pctilioncr-Bf'g'mk filed
this petition for leave to appeal. s Wi
. 8. We have heard the arguments of Mr.. Shahid Anwar. Bajwa learned Advocate Supreme
Courtj on behalf of petitioner and My, Suleman Habibullah fearned Advocate-on-Record for
Respondent. . . RN

RIS
IR
“‘.—‘:,*',"'

. . 10
(i) That on 12-3-2004 when the judgment was announced, the Tribunal had ceased to

' have jurisdiction to proceed with the case of the respondent inasmuch as by.:ivth‘at date
 the petitioner-Bank after completion. of privatization process had been haudfqu.pver 1o
Agha Khan Foundation as they had acquired 51 interest.in the petitioner-Bank

whereafter it could not be said that the Bank was being run controlled aqd:‘;i:r:iénagcd

by the Federal Government thus depriving the respondent of the stat;lsz}fdf civil
servants as per section 2-A of the Act. ‘ ail

. : a“ ‘

t (i) That the petitioner on account of his involvement in criminal acts and offences of

! serious nature for which F.LR. No.98 of 1994 dated 26-12-1994 was registered by
FLA. under sections 161/162 P.P.C. read with section 5(2) of Prevention of
Corruption Act (11 of 1947) was found to be dishonest unreliable mlscrupi;lous and
tricky person becoming unfit for employment in an institution like a Bank where
utmost trust respect credibility and honesty is required leaving no uplionz with the
Bank but to terminate his services and A
(i) That the Tribunal had erred in condoning the delay in filing the appégl by the
respondent as no cogent, plausible and satisfactory ground had been advané@d by the
respondent for the delay in filing the appeal and the Tribunal had acted in al%,arbitrary

and fanciful manner in condoning the delay.

o .
10. Mr. Sideman Habibullah, learned Advocate-on-Record appearing on behalf of r{éﬁpondent
on the other hand supported the- judgment of the Tribunal and submitted that thé.;;'l’ribunal
had considered cach and every aspect of the case in condoning the delay mldi;.mi1111tely
examined all the contentions of the counsel for the parties as well as relevant proyisions of
the law applicable to the facts and circumstances of the case relating to the dg}1t§5i,;l;abiiities
and obligations of the parties. ' ' -

11. Relative to the first contention raised by Mr. Shahid Anwar Bajwa it is to be'observed

that this contention was not available to the petitioner at the time when the appeal was argued

before the Tribunal, therefore, the Tribunal could not have considered and dilated upon the
contention which has been raised for the first time today. The petitioner did pot even raise
this ground in their petition for leave to appeal filed by them in this Court. Even otherwise
raisi;pg of this plea or ground before us would be of no help to the petitioner in view of the
judgment of a larger Bench of this Court-in Civil Petitions Nos.204 to 240, 242,*;4’248-1( of

0l

. 2(\)01 and 199-K of 2005 (Manzoor Ali and others v. United Bank Ltd. and another) holding
S ' . ' Ay
: > C o
it

9. Mr. Shahid Anwar Bajwa in support of the petition raised the following three cohﬁéﬁtions:- '
: ' i

R




that mere lact ol privatization ol Nationatized Institution by way of transfer/sake of its
controlling share by the Federal Government to a private party would not be sufficient to oust
the jurisdjction of the Service Tribunal to proceed with the case of an employee of such
institution] as at the time of filing of the appeal before the Tribunal he was a civil scrvant as
provided by scction 2-A of the Act and a subsequent development would not deprive or strip
such civill servant of his status as civit servant would have no adverse effect on the pending
appeal. This contention is therefore decided against the petitioner.

S

12. Taking'into consideration the > second contention advanced by Mr. Shahid Bajwa it may be =
observed itismTsettied [principle, of law:that(ere allegation of commission of an"Gtfénce ¥
— . B st 3 Eg Ay A T i o ASIES .

gpainsta; srﬂp.wé,lr.egis_gat_igﬁgf.-.;Ew:me§p§€t°zqﬁawﬁﬁén79§sqﬁef-morcz._. fone
ence;a aix}stfsychiperson"-would‘hg‘t_':ip,s:ghfggggmpakeihim guilty of:commigsion iich?

Offence ¢ d*he Would continue 10;enjoy+the,presumption; of innocence.until convictedibgia/
{Cut of Gompetent jurisdiction.afier a;proper;fyal with opporfunity_io, defend himsel 54
‘allcgations 1evellGd Rgainst Him in the present CASe the petitioner had acted with stmost hucry;
‘and-hot*Haste™for'which no”plausiblelexplanation was provided by, them either beforeythey

biiial o by Mr.-Shahid Bajiwa whil¢ arguing this petition in this Coutt. What was stated in
SUpPOTTof temoval/icrmination was (hat the oSt occupicd by the réspondent was of Senior
Executivd Vice-President which could not be kept vacant for a long period and that on
account of the criminal act/offence committed by him he had lost faith, confidence and trust
of the competent authorily for holding such a senior appointment. Both the' rounds advanced
by Mr. Shahid Bajwa do not appear to carry weight. As regards the contention that the post
could not{be kept vacant for long period, it may be observed (hat it could have been filled in
by posting another officer or additional charge of the post could have becn given to at}o‘ther
oflicer tilll such time the respondent's case has been decided by a competent Court. However,
in case of conviction he would have lost his job. The petitioner could have instituted
departmental proccedings against the respondent for his alleged criminal acts under'their
service uﬂcs known as Habib Bank Limitcd (Staff) Service Rules, 1981 (hereafier referred to
the "Rules"). Removal of the respondent under clause 15 of the Rules on the ground ‘that
respondent had lost faith, confidence and trust of the competent authority was an ilicgal order
which in ‘the garb of termination simpliciter was in effect by way of punishment for the
alleged criminal acts of respondent which were sub-judice before a competent Court"and
which subsequently were found to be baseless and false. Before the quashment of the F.LR.
and pendency of the criminal case the petitioner could have initiated departmental
proceedings as the criminal case and the departmental procecdings are entirely different not
being co-extensive nor inter-connected. Even after acquittal of respondent in criminal trial,
departmental proceedings could have been instituted as the departmental proceedings are
concemed with the service discipline, good conduct, integrity and efficiency of the
employees. For the above reliance is placed on the case of Syed Muhammad 1qbal Jafri v.
Registrar, Lahore High Court, 2004 PLC (C.S.) 809. '

)

13. Admittedly at the time when action of termination was. taken against the rcspondexit the
petitioner-Bank was being managed, run and controlled by the Federal Government and
though at that time the exact status of the employees of the Nationalized Banks could not be
determined but the fact is that the law of Master and Servant had ceased to be applicable as
the petitioner-Bank was no longer a privately managed bank and further that the employees
of the petitioner-Bank had g been given certain guarantees and sanction under The Banks
(Nationalization) Act, 1974. It is also an admitted fact that Service Rules for the petitioner
employces had been framed and were in existence. The competent authority of the

respondent-Bank thus had no power 1o terminate the services of the respondent without
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issuing show-cause notice to the respondent, calling upon his explanation and holdihg an
inquiry, if so required into the allegations. The competent authority thus acted not ,c}nly in
contravention of the provisions of law relating to the removal, dismissal and termination of
the employees of a nationalized bank but also, violated the provisions of natural ijustice
according to which no onc can be condemned without providing him an opportunity of
defending himself. Such order could not be said to be a legal, valid and proper order. The fact
that the Service Rules in existence in the Petitioner's Bank did not have 'statutory backing
would not give unlimited, unfettered and absolute power to the Petitioner to ignore the same
and to deprive the respondent of his right. It of access to natural justice. If any autliQrity is
required in support of the above proposition the same are available from the judgmeritls in the
cases of (i) Arshad Jamal v. N.-W.F.P. Forest Development Corporation and others 2004
PLC (C.S.) 802, (ii) The Managing Director, Sui Southern Gas Co. Ltd. v. Saleem Mustafa
Shaikh and others PLD 2001 SC 176 (iii) Managing. Director, Sui Southern Gas Company
Limited, Karachi v. Ghulam Abbas and. others 2003 PLC. (C.S.) 796; (iv) Nazaké_t?f}\]i V.
WAPDA through Manager and others 2004 SCMR 145 and (v) Anisa Rehman v. B.LA.C.
1994 SCMR 2232. ‘ il

14, With regard to the contention that the Tribunal had erred in condoning the delay on the
ground that no plausible satisfactory and sufficient ground was advanced by respondent for
condonation of delay in filing the appeal, it may be stated that delay was condoned by the
Tribunal after a minute and detailed examination of the facts and circumstances of the case
the grounds advanced by the respondent for the delay and the pronouncements made by this
Court in a large number of cases laying down the principle for condonation or otherwise of
the delay in filing appeals and application etc. The Tribunal while condoning the delay did
not commit any illegality or material irregularity or acted arbitrarily or against the. settled
principles governing condonation of delay which would compel this Court to interfere with
the exercise of discretion. In a large number of the cases this Court has pronounced that when
discretion of condoning the delay in filing an appeal has been legally judiciously and propetly
exercised then same is not required to be interfered with: Reference may be made to the case
of Managing Director, Sui. Southern Gas Company Limited, Karachi v. Ghulam Abbas and
others {2003 PLC (C.S.) 796 wherein this Court while discussing the ambit};;'o’f the
discretionary power of the Tribunal relative to condonation of delay observed as under:--

: CE

' Besides above reference, decision of the cases, on merits have alwa§s been

‘encouraged instead of non-suiting the litigants for technical reasons including on-
imitation. In this behalf good number of precedents can be cited where question of
limitation was considered sympathetically after taking into consideration the relevant
 facts. Reliance is placed on the cases of Muhammad Yaqoob v. Pakistan Petroleum
| Limited and another 2000 SCMR 830, Messrs. Pakistan State Oil Company Limited
'v. Muhammad Tahir Khan and others PLD 2001 S$C 980. Teckam Das M. Hascja,
| Exccutive Engineer, WAPDA v. Chairman, WAPDA 2000 SCMR 142. There are
| cases where cven delay has been condoned by the ‘Tribunal without receiving
gapplicmion from the appellant but 5o interference was made by this Court on ihe
premises that Service Tribunal had passed order in exercise of its discretionary
| powers. In this behalf reference may be made to the case of WAPDA v. Muhammad
| Khalid 1991 SCMR 1765. Relevant para there from reads as under thus: '

As regards the question that no application for condonation of delay had been filed by
the respondent the matter being one of the discretion, the finding of the {Tribunal
cannot be set aside on a technicality alone. a

i
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Tn the case of Nazakat Ali v. WAPDA througﬁ Manager and others 2004 SCMR 145,';%this
Court made the following observations:--- : , ;

i

" It hardly needs any elucidation that sufficiency of causc for condonation oﬁ_&_lglay
bcljng question of fact is within the exclusive jurisdiction of lcarned Federal Séz‘gyigc
Tribunal and once the discretion concerning condonation of delay was exercised
judiciously by the 'Service Tribunal it cannot be disturbed by this Court withoutiany
justification which is lacking i this case. In this regard we are fortificd by the dictum
laid down in Syed Ali Hasan Rizvi v. Islamic Republic of Pakistan 1986 SCM’R§1'086,
Muhammad Azhar Khan v. Service Tribunal, 1slamabad 1976 SCMR 262, Waté’r?lfand
Power Development Authority v. Abdur Rashid Dar 1990 SCMR 1513 and%Sher
Bahadar v. Government of N-W.F.P. 1990 SCMR 1519, - ':

The conclusion arrived at by the feamed Federal Service Tribunal being st:‘ict“!‘y in
consonance of law and being well-based does not warrant any intcrference:l}:u'l'hc
petition being meritless is dismissed and leave refused.” i

Perusal of the relevant portion of the judgment of the Tribunal dealing with this issue lt!a'avcs
no doubt.that it had decided this issue after a thorough and very minute examination gf the
facts, circumstances and the relevant case. Thus the exercise of discretion does not require to
be interfered with. S g

A

. : A
16. For the foregoing facts, discussion and .reasons this petition for leave to appeal isi;_fpund
to be without any substance. Accordingly it is dismissed and leave t0 appeal is refused.. L‘i ,

e
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S.AK/H-38/SC | ' Leave refused.




