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ih Appellant alongwith his counsel present. Mr. Muhammad09^" March, 2023

Riaz Khan Paindakhel, Assistant Advocate General for the

respondents present.

Learned counsel for the appellant sought time for

preparation of arguments. Adjourned. To come up for

arguments on 10.05.2023 before the D.B. Parcha Peshi given to

the parties.

1 -t*

(Salah-ud-Din) 
Member (J)

(Kalim Arshad Khan) 
Chairman

lO"’ May, 2023 Clerk of counsel for the appellant present. Mr. Fazal Shah

Mohmand, Additional Advocate General for respondents present.

O . Clerk of counsel for the appellant says that because of law2.

and order situation, learned counsel for the appellant could not come.

Adjourned. To come up for arguments on 20.07.2023 before D.B.

P.P given to the parties.

(Kalim Arshaq Khan) 
Chairman

(FareenhsPaul) 
Member (E)
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Counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents

3rd Nov. 2022

present.

Learned counsel for the appellant seeks adjournment in 

order to further prepare the brief. Adjourned. To come up for 

arguments on 16.12.2022 before the D.B.

a
(FareelmT^aiil) 

Member (E)
(Kalim Arshad Khan) 

Chairman

Counsel for the appellant present. Mr. Naseerud Din16"'Dec. 2022

for the respondentsShah, Assistant Advocate General 

present. Mrs. Rozina Rehman, learned Member (J) is on 

leave, therefore, D.B is incomplete. The case is adjourned

to 09.03.2023 for arguments before the D.B.

(Fareeha Paul) 
Member(E)

i
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Counsel "^fbr 'the appellant present. Mr. Muhammad 

Adeel Butt, learned Additional Advocate General for 

respondents No.1 to .4 present. Mr. Usman Assistant, 

representative of respondents No.5 & 6 present.

16.05.2022

File to come up alongwith connected Service Appeal 

No.8718/2020 titled “Rafi Ullah Vs. Health Department” on 

30.06.2022 before theD.B.

E
(Salah-Ud-Din) 

Member (J)
(Rozina'Rehman) 

Member (J)

30.06.2022 Learned counsel for the appellant present. Mr. Asif Masood Ali 

Shah, Deputy District Attorney for respondents present.

File to come up alongwith connected Service Appeal 

No.8718/2020 titled "Rafi Ullah Vs. Health Department" on 

11.08.2022 before the D.B.

■ozina Rehman) 
Member (J)

(Salah Ud Din) 
Member (J)

Eopfi/y vvu?b

■

-V



*

A(r
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Learned counsel for the appellant present. Mr. 
Usman, Assistant alongwith Mr. Noor Zaman Khattak, 

District Attorney for the respondents present.
The learned Member (Judicial) Mr. Salah-ud-Din is 

on leave, therefore, arguments could not be heard. 
Adjourned. To come up for arguments befor^he D.B on 
04.02.2022. / \

17.11.2021

AV
i

(Mian Muhamrhad) 
Member (E)

Due to retirement of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned to 

16.05.2022 for the same as before.

04.02.2022
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Appellant in person and Mr. Jafar AN, Assistant and 

Naseeb Khan, S.O for respondents* No. 2 to 4 alongwith 

Mr. Kabirullah Khattak, Addl. AG for respondents 

present.

06.07.2021

furnishedRespondents No. 2 to 4 have 

reply/comments. Learned AAG seeks further time on

behalf of respondent No. 1, 5 and 6. Learned AAG is 

required to contact the said to submit reply/comments 

within 10 days in office, positively. In case the requisite 

reply is not submitted within the stipulated time, office 

shall put up the appeal with a report of non-compliance. 

To come up for arguments before the D.B on 

17.11.2021.

r:

Chairman

N' •

P.S

28.07.2021 Learned Addl. A.G be reminded about the omission 

and for submission of Reply/comments within extended 

time of 10 days.

Cha

..



8719/2020
05.01.2021 Junior to counsel for the appellant and Addl. AG for 

the respondents present.
Learned AAG is required to contact the respondents 

and furnish reply/comments on next date positively. 

Adjourned to 17.02.2021 before S.B. fA
Chairman

Junior to senior counsel for appellant is present. Mr. 

Kabirullah Khattak, Additional Advocate General, for the 

respondents is also present.
Learned counsel for the appellant submitted application 

seeking amendment in appeal, the copy of application be handed 

over to the learned Additional Advocate General and file to come 

up for reply. The learned Additional Advocate General is required 

to have a contact with respondents for submissio^n of their 

reply/comments on 08.04.2021 before S.B.

10.02.2021

/

(MU HAM MAD-JAMAL KHAN) 
MEMBER (JUDICIAL)

Due to demise of the Worthy Chairman the Tribunal is 

defunct, therefore, case is adjourned to 06.07.2021 for the 

same as .before.

08.04.2021

A
\_Weader



18.09.2020 Counsel for the appellant present.

^^tends that the appellant was appointed
Dorl't n.oom^^(%iVt on 19.10.1996 in the respondent department.

He continued to serve as such till 16.02.1999, when his service was
regularized but with immediate effect. As the contact service of
appellant was not being reckoned for the purpose of pay protection
and pension the appellant preferred Writ Petition No.5236-P/2019
before the Honourable Peshawar High Court which was pleased to
dispose of the same on 16.11.2019. The Writ Petition was sent to 
/
jthe departmental appellate authority for considering and deciding 

the same as a departmental appeal. Despite, initiation of Contempt 
of Court proceedings, the respondents have still remained at loss in 

deciding the matter. The inaction on the part of respondents has 

jeopardized the valuable service rights of the appellant, it was 

added.

on contract as

tv

r. ^
VJ-4 i

Subject to all just exceptions, instant appeal is admitted to 

regular hearing. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter, notices ,be issued to the 

$05®^ respondents. To come up for written reply/comments on

■'16.11.2020 before S.B.
___

Chairman

16.11.2020 Junior to counsel for the appellant and Addl. AG 

atongwith Sajid Superintendent for respondents present.
Representative of the respondents seeks time to 

furnish reply/comments. Adjourned to 05.01.2021 on 

which date the requisite reply/comments shall positively 

be furnished.

Chairman



■JForm- A

FORM OF ORDER SHEET
Court of

72020Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of Mr. all-ud-Din presented today by Mr. Lajbar Khan 

Khalil Advocate may be entered in the Institution Register and put up to the 

Worthy Chairman for proper order please.

28/07/20201-

REGISTRAR '

This case is entrusted to S. Bench for preliminary hearing to be put2-
up there on

CHAIRMAN

/

V .

i
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BEFORE The Services Tribunal Khyber Pakhtunkhwa^
Peshawar

./2020Service Appeal No._^

AppellantAlla-ud-Din. .
Versus

Govt, of Khyber Pakhtunkhwa St others. .'.. . . . Respondents

I N D E X

PagesAnnexDescription of DocumentsS.No.
1-9Service Appeal1. 10Affidavit________ ______ ________________

Addresses of the Parties____________ _
^pyofthe Appointment Ordei^______
^py of Regularization Order dated
16.02.1999 ________________________
Copy of Notification dated 07.10.1998_ 
Copies of W.P No.5236-P/2019 and
Order dated 06.11.2019 _____________

“copies of the C.O.C Petition No.l25- 
P/2Q20 and Order dated 02.06.2020
Copy of the Relevant Rules _____
Copy of Judgment dated 09.09.2014
in W.PMO.1188-P/2014 __
Copy of Judgment dated 24.11.2014
in VJ.P No.361-P/_2jm_______________
Copy of Judgment dated 01.03.2018
in W.P NO.3221-P/2013___________ _
Copy of the Judgment Reported in
20jj_CT^ 343 ________ _________
Wakalatnama__________ _________

2. 11
3. 13-A4.

/3B5.
IHc6.

D7.

E8.
3JF9.

G10

H11.

112.

J13.
i£14.

Appellant
Through

"n KhalilLajbar
Advocate High Court 
Cell: 0333-9133658

Dated; 28.07.2020
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Before The Services Tribunal Khyber Pakhtunkhwa^
Peshawar

./2020Service Appeal No.

Alla-ud-Din S/o Gul Dad Shah, Junior Clinical Technician

(JCT), Radiology, Hayatabad Medical Complex (HMC),
. AppellantPeshawar

Versus

of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.
The Secretary, Health Department, Govt, of Khyber 

Pakhtunkhwa, Civil Secretariat, Peshawar.
The Secretary, Finance Department, Govt, of Khyber

Government1.

2.

3.
Pakhtunkhwa, Civil Secretariat, Peshawar.

General Health, Directorate General HealthDirector
Services, Kliyber Pakhtunkhwa, Peshawai'.
Chief Executive, Hayatabad Medical Complex (HMC),

4.

5.

Peshawar.
Senior Manager HR, MTl, Hayatabad Medical Complex 

(HMC), Peshawar.
6.

. Respondents

SERVICE APPEAL U/S 4 OF THE KHYBER

SERVICES TRIBUNALPAKHTUNKHWA 

ACT, 1974 READ WITH ALL OTHER 

PROVISIONS ON THEENABLING

SUBJECT. .

D:\Fai2an DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), ?.020.docx
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PRAYER;
On acceptance of this Service Appeal, the 

respondents may please be directed to 

the period of his service before 

(from

allow

19.10.1996 toregularization 

15.02.1999) by counting the same towards

protection and pensionery 

benefits. Furthermore, appropriate order 

please be issued to declare the 

inaction of the respondents not counting 

the previous service (w.e.f. 19.10.1996 to 

15.02.1999) of the appeUant towards pay

benefits and

his pay

may

pensionery

illegal, unconstitutional,

protection, 

promotion as 

arbitrary and exploitation of the past good

service of the appellant to meet the ends

of justice, principle of equity or any other

in thedeemremedy

circumstances of the case may please be

proper.

allowed.

Respectfully Sheweth:

Brief facts giving rise to the present appeal 

under;

are as

2020.docxDATA\Laibar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Sendceln-VFaizan
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initially1. That on 19.10.1996, the appellant was

Dark Room Assistant against the

up-graded as Junior

appointed as 

sanctioned posts, which 

Clinical Technicians (JCT) in the year 2005 and since 

his appointment he is performing his duties upto the

was

entire satisfaction of his superior officers.

(Copy of the Order is attached as annex “A”).

2. That on 16.02.1999, it was conveyed to the appellant 

that the respondents have regularized the services of 

the appellant vide Notification No.SOH-III/8-53/96 

Hated 07.10.1998 with immediate effect,

(Copies of the Regularization Order and Notification

ARE ATTACHED AS ANNEX “B” & “C” RESPECTIVELY).

That the appellant is continuously performing his 

duties upto the entire satisfaction of their high-ups and 

have more than 2 years contract services at their 

credit, which were not counted towards his pay and 

pension protection hence caused huge financial loss to 

the appellant.

3.

That the appellant was initially employed against the
t

sanctioned posts and he was performing his duties 

without any break in his services.

4.

, 2020.docxD:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service)
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5. That the appellant has preferred W.P No.5236-P/2019 

before the Hon’ble Peshawar High Court, Peshawar,

and the Hon^ble Peshawar High Court, Peshawar was

vide order datedpleased to dispose of the 

06.11.2019, in terms of treating the

same

same as

same to .departmental appeal and referred the 

respondent No.4 with the directions to decide the same 

in accordance with law within a month.

(Copies of Writ Petition and Order dated 06.11.2019

ARE ATTACHED AS ANNEX “D”).

decide the6. That as the respondents failed to

departmental appeal within the stipulated period 

directed by the HonT)le Peshawar High Court,

as

Peshawar, therefore, the appellant has filed a C.O.C 

Petition bearing No. 125'P/2020, which was disposed of 

in terms of the order mentioned therein. It is pertinent 

to mention here that as per information of the

decide theappellant, the respondents failed to 

departmental appeal till today and therefore, the 

appellant is approaching this Hon’ble Tribunal.

C.O.C Petition and Order dated(Copies of the 

02.06.2020 ARE ATTACHED AS ANNEX “E”).

. 2020.^00:D:\Faizan DATA\Lajbar Khan IChalil Adv\Alla ud Din Service Appeal (Counting of Contract Service)
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That having no other remedy, the appellant is 

constrained to file the instant appeal, inter alia, on the 

following grounds;

7.

GROUNDS:-

That the inaction of the respondents and not counting 

their previous services of more than 2 years towards 

pay and pension protection is against the principle of 

justice, fair play, equity and equality.

A.

B. That the respondents themselves have admitted that 

the appellant has served for more than 2 years on 

contract basis that is w.e.f 30.09.1996 to 15.02.1999, 

therefore, the appellant is legally entitled to all the 

benefits of previous service towards pay and pension 

fixation.

That as per Rule 2.3 of West Pakistan Civil Services 

Pension Rules, 1963, the temporary and officiating 

service followed by confirmation/ regularization will be 

counted towards pension and pay protection. Rule 2.3 

of Rules ibid is reproduced for ready reference as 

under:

C.

"2.3 Tempopary and officiating sorvicB - TEmporary and 

officiating sEPvicE shall coont for pension as indicated below:-

D:\Faizan DATA\Ujbar Khan Khalil Adv\AUa ud Din Service Appeal (Counting of Contract Service), 2020.docx
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Gavernrnent sBrvices borriE on tomporary ostablishmont 

who have rondeped more than five years continuous 

temporary service shall count such service for the 

purpose of pension or gratuity; and
Temporary and officiating service followed _by 

confirmation shall also count for pension or

(i)

(ii)

oratuitv.... "

(Copy of Relevant Rules is attached as annex “F”).

That this issue was already laid to rest by Hon’ble

titled
D.

in caseSuperior Courts in so many cases,

“Baghi Shah vs. The Govt, of Khyber Pakhtunkhwa 

through Secretary Finance & two others” (Writ 

Petition No.ll88-P/2014 decided on 09.09.2014). It

held that the previous service of employee has to 

be counted towards his pay protection and pensionery 

benefits.

(Copy of the Judgment dated 09.09.2014 is attached 

AS annex “G”).

was

E. That the same ratio was also decided by the Hon hie 

Peshawar High Court in the case titled ‘^Muhammad 

Arif vs. The Secretary to the Govt, of Khyber 

Pakhtunkhwa Transport Department & others” 

(W.P NO.361-P/2013 decided on 24.11.2014). In the 

said judgment it has held;

, 2020.docxD:\Fai2an DATA\Ujbar Khan Khalil Adv\AUa ud Din Service Appeal (Counting of Contract Servoce)
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' A

“that the period served by the Government Servant on contract 
basis shall be counted towards his pensionary benefits, after 
regulation, in accordance with Rule 2.3 of the West Pakistan Civil 

Services Pension Rules, I3B3."
(Copy of the Judgment dated 24.11.2014 is attached
AS ANNEX “H”).

Writ Petition No.3221-P/2013 titled “Sultan 

Muhammad & others vs. Government & others”,

decided on 01.03.2018, wherein it was held that;

“the facts as well as the legal proposition involved in this case is 

similar to the one already decided by this court in the above 

mentioned cases, therefore, this court could not take a different 

view, therefore, this writ petition is disposed of in the term that 

the services rendered by the appellant as contract employees 

shall he considered towards their pay and pension.
(Copy of the Judgment dated 01.03.2018 is attached 

AS ANNEX “I”). .

That while resolving the identical proposition of law in 

titled “Muhammad Farooq vs. Engineer in 

Chief, ENC Branch, General Headquarters (GHQ), 

Rawalpindi” in 2012 CLJ 343, the Hon ble

Lahore High Court has held as follows:

F. That a

G.

case

"Government Servant continuously remaining in service without 

break would after his regularization have the right that the 

period of his service before regularization be counted towards

his pay, pension and promotion."

Judgment Reported in 2012 CLJ 343 is(Copy of the
ATTACHED AS ANNEX ‘"J”).

. 2020.docxD:\Paizan DATA\Lajbar Khan Khalil Adv\AUa ud Din Sen^ice Appeal {Counting of Contract Service)
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of the above referred case lav^s on the

been treated in

H. That in view

subject the appellant has not 

accordance with law as mandated by Article-4 of the

Constitution of Islamic Republic of Pakistan, 1973. The

treatment under the

equality and principle of

appellant deserves the same 

principle of equity

consistency.

service of theThat non-counting of the previous 

appellant towards pay and pension fixation 

of Article 2A, 4, 25 85 38 of the Constitution.

I.

is violative

That the appellant seeks permission to advance any 

other grounds and proof at the time of hearing.

J.

It is, therefore most humbly prayed that 

acceptance of this Service Appeal, the respondents may 

please be directed to allow the period of his service 

before regularization (from 19.10.1996 to 15.02.1999)

on

by counting the same towards his pay protection and 

benefits. Furthermore, appropriate order 

be issued to declare the inaction of the

pensioner

may please

respondents hot counting the previous service (w.e.f.

19.10.1996 to 15.02.1999) of the appellant towards pay

act Service), 2020.doexDATA\Laibar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of ContrD:\Fai2an
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protection, pensioneiy benefits and promotion 

illegal, unconstitutional, arbitrary and exploitation of

as

the past good service of the appellant to meet the ends

other remedyof justice, principle of equality or any 

deem proper, in the circumstances of the case may

please be allowed.

Apfpellar
Through

Lajbar Khan Khalil
Advocate High CourtDated: 28.07.2020

, 2020.docxD:\Faizan DATA\Ujbar Khan Khalil Adv\AUa ud Din Service Appeal (Counting of Contract Service)
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Before The Services Tribunal Khyber Pakhtunkhwa^
Peshawar

/2020Service Appeal No.

AppellantAlla-ud-Din. . .

Versus

RespondentsGovt, of Khyber Pakhtunkhwa 85 others

affidavit

Alla-ud-Din S/o Gul Dad Shah, Junior Clinical Technician 

(JCT), Radiology, Hayatabad Medical Complex (HMC), 

Peshawar, do hereby solemnly affirm and declare on oath 

that the contents of the accompanying Service Appeal are 

and correct to the best of my knowledge and belief and 

nothing has been concealed from this HonT>le Tribunal.

I,

true

DEPONENT 

CNIC: 1^3^ ! ^

20'J0.docxDATA\Ujbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Semce).D;\Faizan
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Before The Services Tribunal Khyber Pakhtunkhwa^
Peshawar

/2020Service Appeal No.

AppellantAlla-ud-Din

Versus

RespondentsGovt, of Khyber Pakhtunkhwa 86 others. .....

ADDRESSES OF THE PARTIES

APPELLANT:

Alla-ud-Din S/o Gul Dad Shah, Junior Clinical Technician 
(JCT), Radiology, Hayatabad Medical Complex (HMC), 
Peshawar.

RESPONDENTS:

Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar.
The Secretary, Health Depairtment, Govt, of Khyber 
Pakhtunkhwa, Civil Secretariat, Peshawar, .
The Secretary, Finance Department, Govt, of Khyber 
Pakhtunkhwa, Civil Secretariat, Peshawar.
Director General Health, Directorate General Health 

Services, Khyber Pakhtunkhwa, Peshawar.
Chief Executive, Hayatabad Medical Complex (HMC), 
Peshawar.
Senior Manager HR, MTI, Hayatabad Medical Complex 

(HMC), Peshawar.

1.

2.

3.

,4.

5.

6.

i \

Appellan
Through

an Khalil
Advocate High Court
La'

Dated: 28.07.2020

, 2020.docxD:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service)
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BETTER COPY

V

i-
OFFICE OF THE ADMINISTRATOR HflYJlT flBJlD lYIEDICflL COMPLEX, PESMWflR,

OFFICE ORDER

Mr. Allaudin S/O Gul Dad,is hereby appointed as Radiographer, in BPS- 

_______) on Contract basis for one year, subject to Medical6 fRs.

Fitness.

Sd/-
ADMINISTRATOR 

HAYAT ABAD MEDICAL COMPLEX 
PESHAWAR

N0.2961-64/HMC 19/10/96 .

Copy forwarded to the:-

1. Accountant General NWFP, Peshawar.
2. Account Section Hayat Abad Medical Complex, Peshawar.
3. Official Concerned.
4. Personal File.

Sd/-
ADMINISTRATOR 

HAYAT ABAD MEDICAL COMPLEX 
PESHAWAR
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OFFICE ORDER

i- -^r recommendation of the Committee constituted vide

r V‘' •**'^‘;'"fwMt®ip/l-49.8^1ii^Ke^’Ges;ofp^:'Allauddin S/0 Gul Dad Shah, Radiographer (BPS-6) 

' 0^^® following terms and conditions:-

vera ,by‘ the prevailing rules of the Govt, for the
■ ■

^sllls!®#aMieayi^esitOsresign from service, he will have to submit resignation in
and, will continue to serve.the Government, 

j or:will Le to deposit one-month pay in

' where in NWFP.

i
j
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-J;i’
rali^rNWFP; Peshawar 
Health Services, hfWPP, Peshawar

*11^^52= ■'
'*;',:vw|^?^;Foi$informationiand necessary action.
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ADMINISTRATOR 
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OmCE OF THE ADMINISTRATOR 
HAYAT ABAD MEDICAL COMPLEX. Peshawar

omCE ORDER

the recommendation of the Committee 

constituted vide Government of NWFP, Health Department Notification 

No.SOH-in/8-53/96, dated 07/10/1998, the services of Mr. Allauddin S/O Gul 

Dad, Radiographer (BPS-6) are hereby regularized with immediate effect on 

the following terms and conditions:-

Consequent upon

He will be on probation for the period of two years.

His services will be governed by the prevailing rules of the Govt, 

for the category of the staff to which he belongs.

If he wishes to resign from service, he will have to submit 

resignation in writing one month in advance and will continue to 

the Government, till his resignation is accepted or will

1.

11.

111.

serve

have to deposit one-month pay in lieu thereof.

He will be liable to be transferred any where in NWFP.IV.

Sd/-
ADMINISTRATOR 

HAYAT ABAD MEDICAL COMPLEX 
PESHAWAR

N0.1971-75/HMC, dated 16/2/1999.

Copy forwarded to the:-

Accountant General, NWFP, Peshawar.
Director General Health Services, NWFP, Peshawar. 
Addl: Administrator HMC, Peshawar.
Accounts Officer, HMC, Peshawar.
Official Concerned.

1.
11,
111.
IV.
V.

For information and necessary action.

SdA
ADMINISTRA TOR 

HAYAT ABAD MEDICAL COMPLEX 
PESHAWAR1; -
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nottftcation;.''^^ ■• :l.
-•V.

The conpetcnt authority has br- 

pXcaseti to coTibtituto a corotoittco compi'isiny Lho followlr.g:■-*
, r .

NO.SOH-III/8-53/96:- ’1

f

;
■ Addr.SccrotarytServices-) ^ 
Health Department^

• . *'•' * .
\ Administrator^
'HMC,'.Posha-war .

liA* Deputy Sccretary-Xj 
' Health .Department,
Section Oif.U;er-IIl8 
aWalth Oeparemafit.,

i«.

•t

.J iv.
5

r '■

3:S*

tThayOommlttee shall examine cases of2-
) .

Co'ntt'4ctKomplpy<ie^^^^^^ the HMC, Peshawar and shall :-
’!

"'ascertain those employees whose performance 
aro'-cjcod/sal;.;*!:actory at'4 diftserve to bo 

' : Vyt'^egul'arisica. ■' . : .
'■'icavCt t.hc;iiO - employee;*- wUosse per forma-ncss 

■ \'?'';/:are-:Avoraqe aVe' expected;to'improve their
•: S'wpritrand dcue.rvQ further t-ctonsion in coritract. y;

point out !::hcii'o v.’ho' arc bolow average ahd 
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bt:tter copy

GOVERNMENT OF NWFP 
HEALTH DEPARTMENT

Peshawar the, 7.10.1998
notification

The competent authority has been pleased toNO.SOH-ni/8-53/96;-
l:I constitute a committee comprising the following:-

Addl. Secretary (Services), 
Health Department.

1.

Administrator, 
HMC, Peshawar.

11.

Deputy Secretary-I 
Health Department.

111.

Section Officer-Ill,
Health Department.

The Committee shall examine cases of contract employees of the

HMC, Peshawar and shall:-
ascertain those
good/satisfactory and deserve to be regularized.

iv.

2-

performanceemployees whose area.

indicate those employees whose performance are average and
their work and deserve further

b.
are expected to improve 
extension in contract.

point out those who are below average and have been issued 
warning/ advice and deserve termination.

c.

SECRETARY TO GOVT OF NWFP 
HEALTH DEPARTMENT

ENDST. NO- & DATE EVEN.

Copy to:-
The Administrator, HMC, Peshawar.

P.S to Secretary Health NWFP.
P.S to Addl. Secretary(s) Health Deptt. 
P.A to Deputy Secretary-I, Health Deptt.

1.
2.

3.

4.

Sd/-
(ALI MUHAMMAD) 

SECTION OFFICER (H-III)
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wonottrable

PESHAWAR
BEFORE TM

V./rit Pe:t,itjon '^o._^^3-^'^U20l9

Clinical. • 'S/o Mu'qarab Slial'i, ■ Junior
Plai^atabad- . -Meciical

, 1. ■ Rariullah

Technician ■ ■ (JCT),
, Complex (HMCl/Peshawar..

.. p.- u\11an-id- Din
Technician (JCT), Radiology, ■ Hayatabad'. iMedicai

Complex (HMC], Peshawar

Radiology;

S/o Gui bad Shah'. Junior Clinical ■ ,

; . Petitioners

Versus

of Khybor Pakhtunkhwa- through Chie!- 

Secretaiw, Civil Secretariat, Peshawar. ■ - 

The Secretary Health 'Department,. Govt,.- of KhvixT

Government■1.

2.
Pokhtunkhwa, Civil Secretariat, Peshawar. . . ..

Pma'ace Department, Govt, ol Kbylvo;The Secretaiw
PakhtLinkhwa, Civil Secretariat, Peshawa,r. ■ , .

General Health, Directorate; General 'Heahh

3.

4. 'Director
Services, Khyber Pakhtunkhwa, Peshawar.
•Chief Executive, Hayatabad' Medical. Complex (HMC), . ■5-.
Peshawar.'

Manager HR, 'MTf, Hayatabad Medical Complev.
. . Respondents.

'dr Senior
; .V

... . (PIMC), Peshawar. . .

THE OF _ _jSLAMIC . 
M^7_3 : ._.iAS

CONSTITUTION
REPUBLIC OF PAKISTAN, .. 
AMENDED UPTO DATE).

■..OTfStED EXAMINER 
; Peshawar High Court .

wp:)?36 ;^019 l^arullali vs (lovi lull iJSll 57 I’G
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Re sjj_e fuUy ■

Brief facts giving rise to. the present :petition as. u'ndcr;are

initially appointed as Dark ,

■ 30D9.1996 ■ against, the; . ;

That the petitioners were1.

Assistant , 'onRoom.

■ ■ sanctioned posts, which .was-up-graded as Junior

.'2005 tmdClinica.1 Technicians (JCT) in. the

performing theirtheir .appointment they

the .entire satisfaction of their superior

aresince

duties upto

officers.

“A”).{Copies of the Orders are attached.as ANriEX

respondents have regularized the services.of 

petitioners vide Notification No.SGH-i-n/S-oS/Jd

inith immediate effect and

That the• • 2.

the

■' dated 07.10.19,98,

■ conveyed to the petitioners,-vide office orders dated

• 16.02.1999.

■regularizationt Order, andOF THE. (Copies

“B.” & “C” •Notification are attached as annex

respectively).

That the petitioners are continuously, performing 

their duties upto the entire-satisfaction of their high- 

ups and have more than 2 ^'■ears contract-sendees

•3.

at

PGShawar High Court
wpri?.36 2019 Ratiullah. VS Govi lull US15 57 PG
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i

not, c6u.nted towards thcii 

protection . hence ' caused huge

. • their credit, which .were.

pay Eind pension 

hnancial loss to the petitioners:

That the petitioners'were initialiy employed against4.

the sanctioned posts and they were performing their,

duties without any break in their services.

other remed}^ the petitioners me. 5.. That having no

constrained to file the instant wnt petition, inter alia.

the following grounds;on

G R O U N D_S;-

inaction of ' the respondents. ■ and not 

■ counting their previous seiwices of more than 2 years 

' towards pay and p.ension protection is against the 

. ' principle of justice, fair play, equity and equality..

A. That the

That the respondents themselves ha.ve admitted that 

the petitioners have seiwed lor rnoreethan. 2 yeai s oo

that - is

therefore, . the petitioners ' am ■ legally 

entitled to all the benefits of previous service rowafds

. B.

• w.e.f .30.09.1996 tocontract basis

IS.02.1999,

pay and pension fixation.

.ATTESXED

EXAMINER 
Peshawar High Court

.i: u
wp5236 2019 RaHullah VS Govt full USB 57 PG
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of West Pakistan Civil . Sen'ices-

and ■ officiating

/rhat as per Rule 2.3■ C.

Pension Rules, 1963, the temporary,- 

service followed by ^confinnation/ regulanzation;. will. '

and pay protection.' be ' counted towards ..pension 

2.3 of Rules ibid is . produced for ready-reRule

reference as under:

officiating 

and officiating

and^‘2.3 Temporary

- Temporary 

shall count for pension

service
asservice

indicated below:-.

borne , onservices(i) Government

temporary 

rendered, more than five, years

establishment who have

service .temporarycontinuous 

shall count such service for. the 

of pension or gratuity;purpose

and

(it) rf:>Tr}pnrani and officiatinSL-^™9^

por pertsion orcountalso

gratuity..

Relevant Rlles is attached as annex ‘‘D”). ■(Copy of

examiner
Peshawar High court;

ivpbr-’.Hti VSTha-I IuII USt? S/ I'Cl



/9/• ' D- r-<;
5

has. alreacU'. issued ordersL). • 'I'hat. this august court

and the previous semce has been counted towards

titled “Baghiand pension protection-in casepay

of Khyher ■pafihtunVih.wa 

& two others” {Writ

The Govt.Shah vs.

through Secretary Finance 

Petition No.ll88;-P/2014 decided 09.09.20,14).on

09.09.2014 isthe Judgment dated(Copy of

ATTACHED AS ANNEX “E”).

' also decided • by thi.sratio • wasE. . That the same

f, lonourable Court. in the case

Arif vs. The Secretary 

Pa/chtun/chioa Transport Department

titled ‘'Muhammad

to the Govt, of Khyher

& others”

decidedNO.361-P/2013 onPetition(Writ

24.11.2014). In the said judgment ithas held.;

thethe period served by 

Government Servant on contract basis 

counted towards 

pensionary benefits, after regulation 

accordgnte with Rule 2.3 of the, 

Pakistan Civil Services, Pension 

Rules, 1963.”

“that

hisshall be
)■

in

West

DATED 24.1,1.2014 ■ ISTHE Judgment(Copy of

ATTACHED AS ANNEX “F”j.

ATTeSXEO

EXAMINER .
Peshawar High Court"fiprita RafiyilaK-'t/s Oovl-tull USB 57 PG

'I- . , :
■'I .
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Writ 'Petition No.322 WP/2013; titled ‘‘Sultan

Government &, others .
. F. . That a

Muhammad & others vs 

decided on 01.03:2018, wherein it was held that;

the legalwell as‘^the facts as

involved in . this case is-proposition

already decided bysimilar to the one

the above rnentiofted 

this court could, not

this court ip.

cases, therefore,

different view, therefore, this 

writ petition is disposed of in the term:

services rendered by the 

contract employees shall.

take a

that the

petitioners as 

■ be considered, towards their pay and

pension. ”

JUDGMENT'. DATED 0,1.03.2018 IS(Copy of the 

attached as annex “G”).

That while resolving the identical proposition of .law 

‘‘Muhammad Farooq vs. Engineer in

G.:

case titled]i.'i

Chief, ENC Branch, General Headquarters. (GHQ),

2012 ' CLJ 343, theRawalpindi” reported m 

IvlorFble Lahore High Court has held as follovrs

-AT-rESXE;0

Pe^havJ^r^'igh Court

■•••j u.

wp5?36 20 9 f^afiJlIah VS Govl luJI IJSR h PG
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continiioiisly“Government Servant

service withoiit- hreah.remaining in

have thewould after his regularization

the period of his service 

be counted

right that

regularizationbefore

andpensionhis pay,towards

promotion. ”

IN 2012 CLJ, 343 .(Copy of the Judgment Reported

IS ATTACHED AS ANNEX “H”).

of the above referred case laws on_ the 

.have not been ^ treated m 

mandated by Article-d of the - 

of Islamic Republic of Pakistan, 1973:

trea tnien 1: ’ tindc:-r

.That in view 

subject the petitioners 

accordance with law as 

Con.sutuuon

'Fhe petitioners deserve the same 

the principle of equity, equality .and principle ol

• H.

consistency'.

seiw^tce of -'t.lTcThat nonmounting of the previous 

petitioners towmrds pay and pension 

violative of Article.2A. 4, 25 tASS of the Gonsutuiioii

I.

■fixation is

to advance anyThat the petitioners'seek permissiond.

ulher r

^TTESXEO

\ t 1 C-’ I B •
RafusirsiA'S Govl full USB 57 PG-
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most humbly prayed tJyat onIt is, therefore 

acceptajn.ce of this writ petition, the respondents may 

be directed to allow full pay protection and
please

benefits of the past ' service ■■pen Sion am'
the ■ petitioners.to. 15.02.1999 to30.09.1996

be is she'dappropriate writ muy please

of the respondents not

• .Furthermore,

declare the inactionto
service .(w.c.r..' 30.09.1996 .to.counting the previous

1999) of the petitioner towards pay protection 

and pensionary benefits as illegal, unconstitutionah 

arbitrary and exploitation of the past good service ol

meet, the ends of justice, pririciple 

other remedy deem proper, in the 

circumstances of the case may please be allowed. ■

I.

. 15.02.

the petitio.ners to

of ceiuality or any.

Petitioners

RafiuUah

• &

./ /.
Through ■ /

/

K/ 'Khalil
Advoca.te f-iigh-Court/09/2019Dated;

/;019 I^Bfiullah VS GovI full USB 57 I’G.
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■ ■ 7.

-y,

C _E R.X

cerliried. on l.hc instructions

Petition has earlier been 

before this Honourable Court regarding the^tanttroatter

; of my clients that'no such 

filed by the, petitioners
It IS

• like Writ

Ul'

cb-A 'P b\

LIST OTJXQPJi-^ N

of Islamic Republic of Paki^an, 19/-3,
/ n

need.

.Constitudpn

.Any other law book as pei• 2.

A 'f R-'M{/

12 FEB 2020

rr.'M...u;V.

wp5236 2019 l^afiullah VsS.Govl full USB 57 PG
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1 PESHAWAR HIGH COURT, PESHAWAR
FORM OF ORDER SHEET

Date of Order of 
Proceedings

Order or other Proceedings with Signature of Judge.

1 2

ORDER Writ Petition No:5236-P/20]9
06.11.2019

Present; Mr. Lajbar Khan Khalil, Advocate 
for Rafiullah etc., petitioners.

•k-k-k-k-k-k

QAISER RASHID KHAN, J.-The • petitioners,

through the instant writ petition,-have asked for the 

issuance of an appropriate writ seeking directions to 

the respondents to count their previous service w.e.f

30.09.1996 to 1,5.02.1999 towards pay protection'arid

pensionery benefits.

At the very outset, the learned counsel-for the2.

petitioners frankly submits that being civil servants the.

petitioners in view of the bar contained- under Article
.

212 of the Constitution, of the Islamic-Republic of

Pakistan, 1973 cannot seek their remedy before this

court but simultaneously requests that this petition be

treated as an appeal and sent to the. concerned

departmental authority to decide the same’. -

Accordingly, we while disposing of- this writ

petition, treat it as an appeal, before the Director

ATXeST^O

^ EXAfSflINER
Peshawar High Court



w■■rf'.' >

. 2 • A

..
General, Health '. Sei'vices, Government 'of .Khyber 

Pakhtunkhwa, Peshawar and direct him to decide the

same in accordance with law within.a month.. The

office is directed to, send this petition to the-aforesaid

authority by retaining a'copy th.ereof forpcord

Announced. 1 'j J
06. .11.2019 '

SENIOR PUISNE jnChOGE"vv; >

.\\\
: ■

JUDGE

/^‘■"f<h'Pre.sc

CeRTlFlEDTOBETRUEC

Oon.

....... 12 FEB 2020^ hee
....... ....

Ihifo olVrcpi, 
"■ileorrvii

■‘JO'on of c 
''‘’'.V OtaW...Petxived By

(‘Fayax) ■, (D.B ) Justice Qaiser Jiiishid AVifl/i it Justice Muhanwiad Nueem Anwar
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M/A^X
1

. .wV o
rv

;:qBEFORE THE HONOURABLE PESHAWAR HIGH COUR:^
PESHAWAR

C.O.C.No./7.07/2020

In

W.P.NO.5236-P/2019

Clinical1, Rafiullah S/o Muqarab Shah,' Junior
Technician (JCT), Radiology, Hayatabad Medical 

Complex (HMC), Peshawar.

2. Alla-ud-Din S/o Gul Dad Shah, Junior Clinical 
Technician (JCT), Radiology, Hayatabad Medical 

Complex (HMC), Peshawar.
Petitioners

Versus

rA't1. Mr.
Secretary, Health Department,
Govt, of Khyber Pakhtunkhwa, 
Civil Secretariat, Peshawar. TODAY

Depu^ Registrar

13 FEB 2020Mr. Tahir Nadeem,- 

Director General Health,
Directorate General Health Services,

2.

... .Respondents/CoNTEMNORS
Khyber Pakhtunkhwa, Peshawar.

O:\Falian DATA\LAibQr Khaij KhatU Adv\Ratiullah C.O.C 2030.docx
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PETITION UNDER ARTICLE 204 OF THE

CONSTITUTION OF PAKISTAN^ 1973

R/W SECTION 3. 4 & 5 OF THE

CONTEMPT OF COURT ORDINANCE,

2003 FOR INITIATING CONTEMPT OF

COURT PROCEEDINGS AGAINST THE

RESPONDENTS / CONTEMNORS FOR

NOT IMPLEMENTING THE JUDGMENT

OF THISDATED 06.11,2019

HONOURABLE COURT, PASSED IN WRIT

PETITION NO.5236-P/2019. AND IF

THEY ARE FOUND GUILTY THEN THEY

MAY BE PUNISHED ACCORDINGLY.

Respectfully Shewcth:

That the petitioner sought through the said writ 

petition the directions to the respondents/ 

contemners to allow full pay protection and 

pensionary benefits of the past service w.e.f. 

30.09.1996 to 15.02.1999 and this Honourable

r.

Court was pleased to issue directions to treat the 

said writ petition as an appeal before respondent
FUEj^DAY 

DepTitv/Registrar

D;\Faiun DATA\LQjbar Khan Khalit Adv\Raflu)lah C.O.C 2020,dooc
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No.2 and to decide the same according to law 

within a month, vide order dated 06.11.2019, but 

the respondents/ contemnors failed to do the 

needful. (Copies of Grounds op Writ Petition and

Order dated 06.11.2019 are attached as

ANNEOTRE "A”).

2. That while disposing of the said Writ Petition, this 

Honourable Court was pleased to issue the 

directions, which are never complied with by the 

respondents. For ready reference the operative 

para of the order dated 06.11.2019 is reproduced 

as under: -

^^Accordingly, we while disposing of this 

writ petition, treat it as an appeal before 

the Director General, Health Services, 
Government of \Khyber Pakhtunkhwa, 

Peshawar and direct him to decide the 

same in accordance with law within a 

month. The office is directed to send this 

petition to the aforesaid authority by 

retaining a copy thereof for record.**

FILEnji6DAY 

Deputy R egistrar 

l|P 2020

, 3. That the petitioners have approached the 

respondents* office time and again to seek the

lEl-p

Peshawar Righ CouD:\Faizsn DATA\L^bar Khan Khalil Adv\RanuUah C.O.C 3020,docx
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a)■

implementation of the order of this Honourable 

Court dated 06.11.2019, but they are avoiding the 

implementation on one pretext or the other.

4. That respondent No.2 is intentionally and willfully 

not implementing the judgment of 

Honourable Coiort and today even after the lapse 

of more than three (03) months, they have not 

taken a step towards its implementation.

this

5. That the aforesaid conduct of the respondents/ 

contemnors amounts to contempt of court and 

thus through their inaction, they have held 

themselves liable to be prosecuted under the 

Contempt of Court Ordinance, 2003.

6. That the inaction/disobedience of the respondent 

No.2 towards non-implementation of the judgment 

of this Honourable Court, has lowered the

authority of this court in the eyes of public at 

large in general;

FILED^DAY
Det3utvl4gistrar

13 FEB 2020

Peshawar Righ CourtD:\F&Uan DATA\L^bar Khan Khaifl A(tv\RanulIah C.O.C 2030.docx



5

It is, therefore, prayed that by accepting this 

petition, contempt of court proceedings may 

please be initiated against the respondents/ 

contemnors for not implementing the judgment/ 

order of this Honourable Court dated 06.11.2019 

passed in Writ Petition No.5236-P/2019 and if 

they are found guilty, then they may be punished 

accordingly and they may also be compelled 

through all coercive measures to implement the 

order of this Honourable Court, in its letter and

spirit.

Peftitione
Through

\h Khalil
Advocate Pfigh CourtDated: 13.02.2020

FILED TODAY 

Deputy Registrar 

13 FEB 2020 CE Tl?|ib ■g&Offli

lit

2 7 JUt 2020

D:\Faizan DATA\L^bar Xhan Khalil Adv\ReJiu11ah C.O.C2020.dixx

\
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PESHAWAR HIGH COIJRT, PESHAWAR. 
FORM “A”

FORM OF ORDER SHEET.

O
< mLUa)\m

Order or other proceedings with Signature of judge or^aj
ofparties or counsel where necessary n

Date of Order 
or Proceeding

Serial No of 
order or 
proceeding

321

COC N0.125-P/2Q2Q in W-P No.5236-P/2019.
02.06.2020. Mr.Laj Bar Khan Khalil, Advocate for 

petitioners.

Mr.Rab Nawaz Khan, A.A.G for the 
respondents.

Present:-

The latter submittedLAL JANi KHATTAK. J:-

before the court that the order of this court dated 

06.11.2019 passed in W.P.NO.5236-P/2019 will be 

acted upon by the respondent No.2 on or before 

23"'^ June, 2020.

In view of the above commitment of 

the learned A.A.G, we dispose of this petition by 

directing the respondent No.2 to live up to his 

commitment so made by him before the court 

through the learned A.A.G and comply with the 

order of this court strictly in accordance with law 

and rule on the subject without being biased 

towards the petitioner for his filing this contempt of 

'■"'court petition.

flulcul’ml 

of

IVUiMny ........

Tolul.......
hate of Prcpuralii

c
not Copy..^ 

Hate of IK'lhcn oil (.'cipv

'>1

r

Ih.

HONBLE MRJ JSTICE LAL JAN KHATTAK & 
F MB lil^re ISHTIAQ IBRAHIM.

{A K S^fm%4rt)

2 7 JUL 2020
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0? ' 'hWest Pflkisiiui Civil Services PensionS-J) 5»'::

/:\ •
Nol;e:- No pension sl:iali be ac(misslble to a civil servant who Is dismissed or removed 
hi m service for reasons of discipline, but Government may sanction compassionate f Q ^ 
allowance to such a civil servant, not exceeding two third of the pension nr gratuity \ y 
which would have been admissible to h|m had he been Invalidated from seivlce on 
the date of such dismissal or rem wal.

Section 19( f the Khyber•\
I'. ikhtunkhwa Civil Servants Act, 1973

\
CHAPTER-II

SERVICE QU/- LIFTING FOR PENSION

Conditions of Qualifications - The service of a Government Servant 
' does not .qualify for pension' unless it conforms to the following three 

conditions: -

First" The Service must be under Government

li

2.:i.i!

i
0^

I *
I

Second - the service must not be Non-penslonable.
1 ' ■ . ■ ■

_ the service must be paid by Government from the Provincial Consolidated
Fund.

* Note“(l)

'I

For the previous service of displaced Government sei^/ants which 
qualifies for pension see Chapter - VII. .

* Note - (2) Service' rendered after retirement. on superannuation 
^ pension/retiring pension shall not count for pension or gratutity.

Beginning of service - Subject to. any special rules the service of 
Government servant begins to qualify for pension when he takes over 
charge of the post to which he is first appointed.

. Temporary and officiating service - Temporaiy and officiating service 
shall count for pension as Indicated below: -

Government seivants borne on temporary establishment who have 
rendered more than five years continuous temporary service shall 
count such seivlcG for the purpose of pension or gratuity; and

Temporaiy and olficiating service followed by confirmation shall 
also count for pension or gratuity.

Service in a temporary post on abolition of a permanent post — If a
pofmanent post, on whlcli a Governmont servant holds d Hon, is abolished 
iimlul' circumstancoa (iDMlIIng him to got n compensfilton wnslon or 
gratuity, his sorvico Ihereaflot In a tcmporniy pout under Government 
(lUHlIfloB for pension.

I
!2.2

I

\l
[i

2.3>■

I

I

(i)I

i

•■1

(il)

*
h 2A

I

Mote (1) and (2) SubBtItuted vldo notification No. SO(SR) V-91!J/6!i Dnlcd 6th May, 
19G5 • ■

I
!’•

!:
-.I' I-,', ••1. •r

mgSTEO•< . -V
,i

i

I ;. t
1 • :•!

li'
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RKFORE THE PESHAWAR HIGH COURT. PESHAWAR

W.P.NQ. 1188-P/2014

Baghi Shah S/0 Alam Shah (Late) 
Village & P.O Urmer Payan, 
Tehsil & District, Peshawar

Petitioner

VERSUS
v'

1. The Government of KPK through Secretary Finance, Civil Secretariat, 
Peshawar KPK.

2. The Accountant General Khyber Pakhtunkhwa, Peshawar.

3. The Executive Engineer Highway Division, Peshawar.

i

Respondents

WRIT PETITION UNDER ARTICLE 199 OF THE

TSt.AMIC REPUBLIC OFCONSTITUTION OF

PAKISTAN. 1973.

PP A VFR TN WRIT PETITION:

of this writ nctition the office order NaOn acceptance

Ppn^inn-n/R-3/2012/W-5/2013-14 Dated 19.02.2014 ma^

nlease be set-aside, and an appropriate writ may please bg

issued dirccHng the respondents to finalize the pensioji 

of the petitioner and he be paid his monthly pension

in the circumstances of

case

or any other remedy deem nroner^

the case mav also be allowed.

1
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A 'J

.lUlXJMl.N l'SllLK l'
IN THE PESHAWAR HIGH COliHi 
IM'.SUAWAU

\mm
i

i-AU I MI..N I.[iiiiii lAi. nr.I;
i'..

.......... 2()i ^

7

/:) ■II ii)c;ivH''.N’''I •

\
oA- 0't.i.

Res pon d

Dale oT liearinu

■\iWl*clitiunci-

K * K •« >.- K *
W ***’<»■'«*’**’•

I

Instant petition hasNiSMJdMlMlIiMMLJ-

filed with (he fnllowinn pr.nver.-.bcco

■‘On acceptance pf thi^ writ petition.

the office order No.Pension-ll/B-3/20-12-

19.2.2014dated8/W-5/2013-14/168,

and anbe set aside.may please 

appropriate writ ojay please

\
/ be issued

to finalizedirecting tne respondents

case of petitioner and he
the pension I •

' • •

Ci0SEP2n
(.
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#7^

be paid his monthly pension, or any 

other remedy deemed proper, in the 

circumstances of the case may also be

-y

\
\

allowed. ”

Petitioner has averred if) his petition2.

that he was initially appointed as Cooly on lixed pay

\ 31.12.1995 andin Highway Division Peshawar on

his service was regularized with effect from 1.7.2008

6.1.2013 from theand ultimately ' retired on

ofattaining the ageGovernment service . on

superannuation; that his case for grant of pension 

was processed but was objected by the Accountant

Genera/ office with the pica (hat the petitioner is not

entitled for pension due to lack of fulfilnicnt of

a permanentprescribed length of service as

!nlaincd (hal his similarly placedctn'ploycc. He mam

extended the benefit ofcolleagues have been

beendiscriminatory treatment hasbutpension

meted out to him. hence {he instant petition.

ATJ^ST
4'

•?K

ATig5



3. Respondents in Para-5 of their”

comments have stated that pensionary benefits are

not admissible to the petitioner under the Rules

because} he h:i:; nnly fnur </•:: im, r, iiituifh und •! ituys

roejulcir service on fus credit. So by virtue of Fitxunco

Department letter N0.BO.I/FD/I-22/2000-00.. dated

\30.7.2008, he is not entitled to the pensionary

benefits.

I
Learned counsel for petitioner argued that 

the respondents have v/rongly discriminated the 

petitioner whereas his similarly placed colleagues 

have been extended the benefits of pension and by 

virtue of Rule 2.3 of West Pakistan Civil Service 

Pensionary Rules, 1963, he is entitled for pensionary 

benefits.

4.

/

5. Learned AAC vehemently opposed

the contentions of learned for petitioner and argued 

that in view of Section 19(2) of NWFP Civil Servants
V. f-

Act, 1973, he is net entitled to pensionary benefits.
TG .

hXa>w^in,e r-
irnrwr'r Cc

-Tc SF.P 20M
••a
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I

N. Hjarcnn/scanned the entheWe have

of throf the iiccjuincntsfile //I the f'Kjhtavaitahle on

ed counsel for the parties.learn

arc that. Admitted facts of the ease

initially appointed as Cooly on

7.
fixed

waspetitioner
V

31.12.1995
in Highway Division. Peshawar on

pay

larizcd with effect from• f • f •

and his services were regu 

1.7.2008, vide Notification 

dated 29.1.2008. Later he was

No. BO.1/1‘22/2007-00,

retired from service, \
i.

• dated 7.2.2013 v^ith
order No.l30/6‘E,vide office

After retirement, he filed
6.1.2013.effect from

to theand gratuityfor pension

of Assistant Accountant

. spplication

Ccmrral
concerned office

However, itprocessed.which was18.11.2013,on

of the Financethe objectionwas returned on

have prescribeddid notDepartment that petitioner

of service quatifyin_g 

his credi\. so

, vide their tetter No. Pcnsion-ll/^^^.

/(
andhim for pension

lengthi

entitled forv/as not
gratuity on

benefits •Vpensionary
N t:

jfHifi* c.»uri, 
'.Er 20U

j
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\
B-3 /2012-B /W’5/ 2013-14/ 168. dated 19.2.2014. The

I
/ petitioner has also raised question of discrimination

I

-J in Para-? of the writ petition and the same has also

-t
i not been specifically denied in their comments and

simply stated that since it portair)s to the record.
A

honce no corn/nentr..

To resolve the controversy, Rule 2.38.

of West Pakistan Civil Services Pension Rules,

1963, is reproduced herein below:-
r

"Tomoorarv and officiating service—Temporary

and officiating service shall count for pension as

indicated bclov/:-

servants borne onGovernment(!)

csldb//s/)nicnf who hovetemporary

than five yearsrendered more

\
continuous temporary service shall/ '

count such service for ihe purpose of

pension or- gratuity: and 

Temporary and officiating 

foHov/ed hy confirmation shall also '* 

count for pension or gratuity.

service00

Aa-v
■^oahdw--yH* ••

s .
• I

•'Er 2014

1



I

f ' i
i

c

f

i \
\

The courts, being theplaced are treated alike.

safeguard the inalicnablo rights ofcustodian,are to

f/jc Co/istitulion.enshrined inthe citizens as

infringement of rights issuchWhenever any

brought to the notice of the court, that is to be

siticethe instant case,Here instruck down.

a respondents have not denied discrimination 

averred in the petition, so their act of depriving the

as

y

bcnc/its is notpetitioner of his pensionary

condonahle and is liable to be struck down.

the instantby acceptingThus10.

petition, the impugned office order of respondents 

is set aside and they are directed to finalize the 

pension case of petitioner v/ithin a period of two

months positively.
U; \ Vf

r

e ..
'\\VU >Aji-tid.unced. on 

- g*** Sent'.. 2014.UI >:W
% I ,Hi' I

\



.^BEFORE THE PESHAWAR HIGH COURT. PESHAWAF

H
Writ; Petition No.*w 72013

><

Mr. Muhammad Arif (Retd Driver), 
Government Driving Trainfng School, 
Peshav^ar. --,a\ ]U [[.■

PETITIONER

VERSUS

The Secretary to Government of KPK, Transport Department, 
Civil Secretariat, Peshawar.
The Secretary to Government of KPK, Finance Department, Civil 
Secretariat, Peshawar.
The Secretary to Government of KPK, Industries, Commerce, 
Min: Development Labour 8t Tech: Education Department, Civil 
Secretariat, Peshawar.
The Secretary to Government of KPK, Establishment 
Department, Civil Secretariat, Peshawar.
The Director, Transport Directorate, Government of KPK, Civil 

AT’^ESTECSecretariat, Peshawar.

'" ^ro PEC 2014

1.

2.

3.

4.

5.

RESPONDENTS

WRIT PETITION UNDER ARTICLE 199 OF THE 
CONSTITUTION DF PAKISTAN 1973 AS 
AMENDED UPTO DATE.

t^:

, RESPECTFULLY SHEWETH :

Brief Facts giving rise to the present petition are as under;

That the petitioner joined the Government Driving Training 
School on 1.2.1987 and retired from service on 31.01.2010 on 
attaining the age of superannuation (60 YEARS), Thus, the

Order of

1.

petitioner has 23 years service at his credit.
Retirement and Granting LRR are attached as Annexure-A and
B.

That ,after retirement, the pension papers of the petitioner 

were
2.

prepared and submitted, but those are still not finalized



V /
■V w.'.S JUDGMENT SHEET

EESHAWAU HIGH COUNT, I’ESHAWAR

.HJDICIAL DEPARTMENT

'V

■

.i
Writ Petition No. 36l'P/2013

.TO PGM ENT

Dntc. orheorint?,......................... ^ 1—014

Petiti one. (s).

Respondenu s). ./>). /"/C. MmC^l. ,

iVhiltammad .•\i'il.

seeks the consiiiuliona! jiirisciieiion of 

this Court prayuig that

Y A HVA AFRlDIyJ--

peunoner

"If is. fhcrcjore, most huuihly
that ofi (iccopfa/irc of 

inucfioti
rcspo/idents is /imi/iT.in^ his pension 

ami not ^^rundnp pensionary
hcni'pfs (a the petititmer for his 2.1

nn-

onil

r th eofthePetition.

cose

reiiitereil serviee, ISyears
co/istitntional, iinhnefnt,

unthoritslanfulH'ithonf
violation of the Honorable Supreme 
Court's (lircclions. The respondents 

furfifer please he directed to
of the 

the

may
finalize the pension 

and
case

to piranfXpetitioner
. pensionary benefits to the petitioner 

without ahy further delay. Any other
remedy, ^not specifically prayed (or, 
may dlso be granted do, favour oj the
petitioner's

psjjhotftfar Higr* C<*«*''
t. 1 BBEC 201'

llE •

-./k'

I



■is thaigrievance of iht; pcuiioner 

the respondents did not finalize his pension

.In essence,•>'

case.

V ' despite Ihe fact, that he iias served the dei>aruneui

3!:i.?.0l0for 23 years and retired from service on 

after atiaininu ihc age ol superannu
i

aiiun.

At Ihe very oulsel, learned counsel lor llu:

stated that the issue involved heroin has

P.9.20 id in'

A

. petitioner

already been decided this Couit

(Writ Petition No.

P/2014). The relevant portion of the said judgment

on

1 ISS-
Banhi Sluiirs case

is as under:

. Rule 2.d of^'To resolve (he coiitro\’ci\\v 
WeM rtildslaii Civil Services !'e„sia„ 
Rules, 1963 is rei>r(ulueeil herein heluns-

anil'('entnorar)
(uulTeniporar)service^

.shall couiirojftcianiig service 
fnv as I
(i) Cioveninteitt servanl:^

on tcinporury esfahlishincnl 
have renilercil more

inilicati'il.
hi/riie

who
than /Ire year^ ,-ontinmms

shall.servicefcniporary 
count such .service for (he 

of pension orati^sted
■ EXAMINER ^ 

High Court.

'1 0 DEC 201'»

purpose 
i^fafuify: ami

(ii) Temporary ami officiadtp^ 
fallowcil

sh all

hrsm'vice
conftrmaiion 
cotnti

also
Ilffu'iisionJar

Lc-,
^ ‘

It is nuiDifesr from the ibid 
fhal how [cnifiorary omi of/n ialtny

service shall l>^’ counted for pension
ami era'fnUv. It is elaborated m 
siih-nde(i) that jh'c rears

•A

/I if
kUtrjr.

'IDli
li



::VV '
''■'N /• .S(;ri7i'i' oj “condttiiun'^ (L'nijjontry 

civil servoii! shall couiK for (he 
and '^riunitypurpose oj pension 

and by yirtue of sub vitie(ii) oj ibid 
Rules, temporary and officiating 
service follo^'cd by confirmation

and

\

shidl also conni for pension
^yrniidty''^

0[‘Uk‘ Libi-'s-'-r c\e-.\y Inulinus. this C I’-imIn view4.

nlso Ibllows the :'.\uue.

. this Wnl IVlill'-ii i-; :.iluwect,l ^nul 

clircciccl 10 rinali/c ihc pension

Acenrhinply5.

the respondents 

case of the petitioner m terms 

this Court ii^ Writ Pelilion No. 

above, within a period ui two months, [lo

are

of the clear lindii'm ol

1 l8;S-POt)l4. stated

;fni\'eU'.

ni.14.11.2014.

'
Ci

' fT Z'
L.

JUDGF

. ■'•Nawah Shah'^
[)ali* id I'l

Nn 111

f' 1111 \ h • e n'

t’l'cein 
'5 uial............

«:

...... ...............................

:-f4 Q. ^

1 Cuio---/-
Pur Dclivt-ry.......

i\ v'i'\ III ^ ‘M’.' "

n.ni' «•!' I’l I'liarni* 

IV-.nv (.d i-n

n t)

(P...T4..
*< 11

^steci

at™ [1.' • •

— I I. ..T-y ‘K
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QFPriRF THE PESHAWAR HIGH COURT PESHAWAR.

-WRIT PETITION NO,

i
VSultan Muhammad, Principal, 

Bajaur Public School Bajaur Agency.
1-

khalid Ahmed, SET,

Bajaur Public School Bajaur Agency.
2-.

Syed Jehanzeb, SET,
Bajaur Public School Bajaur Agency.

3-

4- -Liaqat Ali Khan, SET,
Bajaur Public School Bajaur Agency.

Nasrum Minallah, SET,
Bajaur Public School Bajaur Agency.

5-

Muhammad Rahim Jan, SET,

Bajaur PublicSchool Bajaur Agency.
6-

I
f ■ (•

7-. M. Ashfaq'Hassan ,SEJ, •
Bajaur Public School Bajaur Agency.

Ubaidur Rehman, SET,
■ Bajaur Public School Bajaur Agency.

8- Attested

Bahadur Khan, SET,
Bajaur Public School Bajaur Agency.

;•9- ■;19 MAR 2Q18'

Muhammad Dawood, SET, _
Bajaur Public School Bajaur Agincy.

10-

filed TOyAr
ll-- purdil Khan, SET,

Deputy. ' 'iBajaur Public School Bajaur Agency.
28N0V2Q13 i' ■

I
i

)
12- jRaiz Hussain, CT,

WP3221P2013GROUND



:
JUDGMENT SHEET

IN THE PESHAWAR fllGH COURT PESHAWAR 
JUDICUL DEPARTMENT

Writ Pp.tUiort No.3221-P/20]3_

*

JUDGMENT

ftt.Q3.T018Date of hearing:
XaJ

-

\
Petitioner(s):/
Respondent(s);

*««**«•*••

Petitioners haveikramueeah khan,
Constitutional petition for issuance of anfiled instant

appropriate writ with the following prayer:-

"On acceptance of this writ petition 
the non-counting of previous service 
of the petitioners towards pay 
protection and pensionary benefits 
by the respondents may be declared 
as illegal. unconstitutional, 
arbitrary and exploitation of the 
past good service of the petitioners. 
The respondents may further please 
be directed to give fill pay 
protection with pensionary benefits 
of the past service rendered by the 

. meet the ends of 
d principles of equity. Any

petitioners to 
justice an 
other remedy which this august 
court deems ft and not specifically 
prayed for that may also be awarded 
in favour of petitioners.

/

In essence, petitioners were appointed in the 

1990 and onwards by the Political Agent, Bajaur

2.

year

TEStEO



;-y '■

2

V-/•i Principal, Teachers. Ministerial Staff and 

Class-IV employees, in the Bajaur Public School and

Agency asr

College with the condition that they would be allowed

to a Civilscales and other allowances admissible

Later on, the Bajaur Public

pay

Servant in Bajaur Agency.

andSchool and College was taken into supervision

services of allcontrol by the Federal Government and 

the employees appointed by the Political Agent. Bajaur 

Agency on contract basis were made regularized vide 

issued by the Governor’s Secretarial,Notification

March 28, 2013.Khybcr Pakhtunkhwa, Peshawar 

In para-4 of the Notification, it has been held that all 

eligible incumbent teaching and non-teaching staff 

will be adjusted against the regular sanctioned posts 

merit cum seniority in service in the respective scales

on

the
on

and categories. As the petitioners were eligible to be

adjusted on regularregularized, as such, they were 

newly created posts with immediate effect vide order

servicesdated 20.5.2013, however, the previous

not counted towardsrendered by the petitioners 

their pay and pension by the respondents, hence, the

instant writ petition.

were

petitionersy counsel for. Learned

contended that though the services of petitioners 

regularized since 2013 but the respondents have denied

3.
were

h.i' •



1

3
A'

the benefit of protection of pay and pensionary benefits 

to the petitioners on the sole ground that the previous 

services rendered by them were on contract basis, as 

such, it could not be counted towards the length of 

their service, which act of respondents is against law.

On the other hand, learned counsel for 

respondents contended that the services of petitioners 

not either on contract or adhoc basis, but they 

appointed by the Political Agent, therefore, the 

period of services rendered by the petitioners in the 

concerned School could not be counted towards their , 

pay and pension, etc.

4.

were

were

We have heard learned counsel for the 

parties in light of law and available record.

5.

The first appointment orders of the 

petitioners reveal that though they were appointed by 

the Political Agent, Bajaur, Agency but 

condition that the petitioners will receive all the^ 

benefits and allowances admissible under the rules to a 

Civil Servant. The Notification issued by the worthy 

Governor. Khyber'Pakhtunkhwa itself reveals rather

contract basis 

regularized. Rule 2.1 of 

Chapter-IT (Service Qualifying for Pension) of Civil

6.

theon

y
admitted therein that petitioners were on

and their services were

rSfro

■ I

J' !'-• • r-V X-•' o..'-.--



1

1 s.L

f 4
1O''i 1973,. prescribes conditions of 

qualifications for pension, which read as:-

Servanls Act,

Conditions of 
service of a

2.1.Rule
Quflilfications.-The
Government Servant does not qualify 
for. pension unless it conforms to the 
following three conditions:-

The Service must be under 
Government.

First:-

The Service must not be
non-pensionable.

The service must be paid by 
Government 
Provincial 
Fund.

Second:-

Third:-
from the

Consolidated

For the previous service of 
displaced 
Servants which qualifies for 
pension see Chapter-VlI.

rendered

Note- (1)
Government

afterService 
retirement
superannuation pension 
retiring pension shall not 
count 
gratuity.

Note- (2)
on

/

for pension or

abovementioned rule admittedly shall be 

of petitioners as they were 

the conditions applicable to the Civil 

in Writ Petition No.n88-P/2014 

The Govt, of KPK 

Peshawar and two

The7.

applied to the case 

appointed on 

Servants. This court in

titled “Baghi Shah Versus

through Secretary Finance,

others, decided on 9.9.2014 has held thaty
“The Courts, being the custodian, 

safeguard the inalienable 

enshrined in
are to
rights of the citizens as

1

.1



5

the constitution. Whenever any such 

infringement of rights is brought to 

the notice of the court that is to be

struck down. Here in the in.stanl 

respondents have notcase, since 
denied discrimination as averred in

the petition, so their act of depriving 

the petitioner of his pensionary 

benefiLs is not condonable and is 

liable to be struck down.”

while resolving theSimilarly, this court8.
titledidentical proposition, of law in

Arif Versus The Secretary to

case

“Muhammad

of KPK, Transport Department,

and other” decided on 24.11.20 M has

Gnvernmeni

Government

Peshawar

'!ihn( the period sprved by a.held :

rnniraci bam .•:hall be counledJoywMM 

r,fipr rpp^Iation. in accordance 

tUp WpsI Pakistan Civil Services

pp.nsionnry henefu^

with Rule 2.3_

Pprision Rules. I963,_

titled “MuhammadLikewise, in case

Farooq Versus Engineer 

General Headquarters (GHQL Rawalpindi reported 

as (2012 CLJ 343), the Honourable Lahore High

9.
In Chief, ENC Branch,

Court has held as follows:-

Servanl continuously“Government 
remaining in service without break 

would after his regularization have



\
. ;■

o' '*
6

i l* I
/■( 6

e

the right that the period of his 

service before regularization be 

counted towards his pay, pension 

and promotion."

This , Court has decided a number of Writ10.

Petitions through its consolidated judgment dated

22.6.2017 delivered in WP No.3394-P/2016 has

held: "that the person selected for appointment on

contract basis and thereafter his regularization, the

period served as a contract employee shall be counted

towards his pension, pay and promotion, etc. “ k

The facts as well as the legal proposition11.

involved in this case is similar to the one already

decided by this court in the above mentioned cases, 

therefore, this court could not take a different view, 

therefore, this writ petition is disposed of in the term

that the services rendered by the petitioners as contract 

employees shall be considered towards their pay ^d

pension.

Attnounced.
Dated: 01.03.2018 \

•I

»

T'-'

Mo of CERUFIED to be

Ijrv*?ri£ ;d

19 MAR 2018TvAi'.l r^^‘scr“.>T

il^clh'erv orCov^y,.,.

liy /1. rifw, e •:• > ? r T:»t »•

i
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m■ -4 -■tmfVol.Civil Law Judgments (2012 CLJ)
Noor Khatoon v. Khuda Bifkhsh 

Syed Sakhi Hussain Bukhajd. J. (SC)
there i/evidence on record that ^

married to the son of
Khuda Bakhsh, respondent No. 1 but the marriage 
resulted in div.oree/prior to the filing of e 
petitioner's suit, t/s fact in conjunction,.with he

that/he petitioner did not assail the .
almost ten year# despite . ^ 

knowledge of /he ^e, shows that the/suit was 

filed on accint of the- differences wfich^.arose 
between theAetitioner and respondent^o. 1 as a
result of th/evidence above”-.. ., /

34;XXXII. Civil Law Jud^ents (2012 CLJ)
TMA Bahawalpy City V. Ghazahfar AU . 

Mian Sgqib Nisar, J. (SC)

1.
. 342 r.'

■'4 t Review before Supreme Court— . //

Review .before^Supreme Court does not mean re-heamni 
of the case. Reviey/ petition dismissed aS submissions mrae ii 

• support of reyi^ petition had already been consid^ed b; 
Supreme Cour/lii judgment under review.

MasiidAshraf Sh., ASC for petitioner.
Re^ondents not represented.

, l^te of hearing: 23.2.2011.
-w / •' /

/ ORDER /

Furthermore, 
daughter of the petitione
5-:

was
%-■: ■

a

. /(P. 343
circumstance
mutation Exh.P/5 forr'

r.'‘. ...
ft-

m
■|

! / MIAN SAQIB NISAR, J.—Review of the case does nc
Imean re-hearing. The submissions m^e in support of .thi 
petition have already been considered in the judgment unde 
review. The specific reference to /ection 156 of the Loci 
Government Ordinance for the review has no much relevano 
and significance for the purpos^ of this petition. No case i 

. made out. Dismissed.
dismissed andaeave to appeal declined. -

.. .
i

i . •
3;

Review Declihec

20nCU342.
,2012 CU 343

' . Before Rauf Ahmad Sheikh, J. (Rawalpindi)
Writ Petition No. 2636 of 2010 accepted on 30.1.2012.

3 MUHAMMAD FARbOQ—Petitioner ■
, . , . versus

1. ENGINEER IN CHIEF.ENC BRANCH, GENERAL 
, HEADQUARTERS (GHQ), RAWALPINDI ; .

,2. DIRECTOR WORKS ENGINEER ARMY, GENERAL'

t •
Present - Mr. Justice Mian Sdqib Nisar '

Mr. Justice AsifSfeed Khan Khosa
hi Pakistan]
.of2010 in CivU Petition .

A [Supreme. Couri
Civil Review Petition No. 9y

No 728-L of 2006 dismissed on 23.2.2011..
' on review from the order 4.3,2010 of te Court passed

/No. 728-Lof2006). ,
R CITY, ETC'.—Petitioners.

c
.

in Civil Petitio: 
TMA BAHAWALP^ « i

versus r\r\l T A nTCDC murw DAU/ATDTMDT__ Doei^rtTtiaontcnr? A
/

* r
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. voi: riI |>xxxn Civil Law Judgments (2012 CLJ) '
; Muhammad Farooq v: Engineer in Chief, ENC Brhndh 

^auf Ahmad Sheikh, J. (Rawp.) . ,.
Muhammad Ramzan Khan for petitioner. -

■ Sardar Maqbool Hussain. St?m.dim coun<ie\.

ORDER

1 344 ■ Civil Law Judgments (2012 CLJ)
Muhammad Farooq V. Engineer in Chief. ENC Branch 

Rauf Ahmad Sheikh. J. (Rawp.) .

345
'I

III- Si':-fe' • •.i-
(a) Government servant-

servant continuously remaining in service .Government
w,ithout break would after his regul^ization have the right that

, service before regularization be counted
, pension and promotion but not seniority. | 

illegally by not counting - ^

■ ;

RAUF AHMAD SHEIKH, J.-The petitioner has
l^jrayed that inaction on part of respondents to consider the ' . 
"^service rendered by him w.e.f. 17.2:1979 to 8.5.1987,towards 

fhis pay and pension be declared as illegal and they be directed- 
Ip consider the same for the above-mentioned purposes. It was

the period .of his 
towards his pay,
Competent authority would act

I'? service before regularization towards pension of petitioner.
accepting writ petition with direction to

I!
.‘.J

' A

• High Court
respondents to count service rendered by petitioner prior to his

(P. 347,348.349); ^
I I'stated thaf the petitioner was appointed as Casual Labourer

regularization towards his pension. ::^ihDder the respondents on 17.2.1979 and throughout his service 
' ' ■ Engine Driver and his service was uptp the

lihark & satisfaction of his superiors. He was given 
appointment letter on 27.4.1987 but his, previous service was ■: 

^not counted towards pay and-pension so -he.made repeated , 
^uequests from time to time but the respondents did not accept 
fehis.genuine demand without givmg any response and passing 
pany order. ,It was contended, thaCSher Zaman and Musaddaq 

.mKhalidi whose services were also regularized like the services 
' pnf the petitioner, were given the benefit of addition of the ^ 

service rendered' prior to regularization towards pay .and ” 
^.pension but in his case the said benefit has been withheld and 
k'as such he has not been treated equally with the said’

I employees- so his ftmdamentaL right ^ as guaranteed under '
V Article 25 of the Constitution of Islamic Republic of Pakistan

■ *''*r\ * ^ •

.;,i.973 has . been, infringed.. With, these averments 
, ^ated above has been prayed for. . ■ . '

;

(b) Constitution of Pakistan, 1973—
Art. 199. Writ petition filed under Art. 199 would not be , |

. Vbad for nonjoinder or misjoinder of parties as. provided in , .j
(P;348) ,. ’

r Vt'
■ '

IV )
. . E

i‘ mle 9, Order I, CPC., . e
. .e

\ . (c) Ibid
II ■ " - 0Art. 199. Writ petition under Art. 199 would not be 

barred when appointment letter of petitioner did not show that
IS service would be governed by Civil Servants Act, 1973. and

(P.-347)

- is!

I j
'■ rules framed thereunder.

V- .
B.

I 1(d) Ibid—
Arts. 199, 212. Bar under Art. 212 would not apply 

I iwhen petitioner’s right to equal treatment guaranteed under 
* Urt 25 stood infringed and it is proved on record that . ' 

not treated equally in accordance wifo
an order as . o

■■ ■■. aki petitioner .
fund^eiito,right of equality before law guaranteed under

was
f

2. The resDondents contended that fhp nptlfmn woe • as

/

* r
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. of Islamic ISLepublic of Pakistah. 1973; that the petition is not 

, non-joinder of necessary parties;. that the same is not . lMB^ in proper form and the Federal ,Government could have be^h 

maintainable under Article 199(3) of the Constitution of impleaded only through Secretary, to the Government of
Islamic Republic of Pakistan, 1973; that, the petitioner was^: . Pakistan Ministry, of Defence; that the petUioner cannot take

: . appoimed as casual labourer (RTE) in 1987 so his salary, and: '* benefit of the service rendered as casual labourer on a ^
iion would be determined from the date of joining the; Sher Zarnan ^etc. were workmg; egat^t .
service- that his previous appointment w.e.f. 17.2.1979 was . '^g } ; P^n^anent posts,so, after regulan^tion they ,vere given the 

n.,relv of casual nature SO the same cannot be counted towards benefit of the previous , service and ^ the .petUioner
JensL and pay as the s^ne.is not verified from.the Audit ,and *?;: daily^ager^no^p regularization of his service so can claim, ^

pay-bills; that the petitioner„was'informed through letter dated • ene it or t e sai perio .
20.7^2009 that his request cannot be acceded t0 and other 
points mentibned.by him;^re.also repelled; that the pase-of'-J^fe;^;

,. the persons mentioned in thCipetition was different from that of '
the petitioner, who was p^u^ labourer appointed on a project 
.and that under the rules, he could have not been given’the

■ dI. xxxnt ■
■ ^

Vol.Civil Law Judgments (2012 CLJ) 
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346 : : i9^ '■■n
I

n

I ii a was a

.... ■

. 5. At the outset the learned Standing Counsel has 
conceded that .the service ^of the petitioner is governed by the 

pv . ' Civil Servants Act as was clearly mentioned in his appointment,
if . letter' Annexure “H” but contended that he had performed his 

• duties as casual labourer before regularization of his service so^ 
he cannot take benefit of the serviOe rendered as C.L. The*;'

1, te:-

it:benefit prayed for. ■■m

The learned tounsel for the petitioner has reiterated - 
contentions and vehemently contended that the

appointment letter does show that his. service would-be 
^Governed by the Civil Servants .Act; 1973 and. rules made; 

there-under so the petition is not barred under Article 199(3) 
of the Constitution of Isl^c Republic of Pakistan, 1973. It is. 
an admitted fact that he has;b.«n performing duties regularly , 
w.e.f 17.2.1979. This fact is fortified from the employment 
certificate Annexure' “E"''and certificate Annexure .“D”. It is 
not denied that he has been regularly and continuously 
working vv.e./. 17.2.1979. Shef Zait^ son of Gul Zhman, 
who. was' also working as casual labourer (RTE) was 
regularized w.e./l March,-1987 and admittedly he. has been 
given benefit of his previous service rendered prior to ■ 
regularization.. If the GovemiMnt servant' without bre^ 

^ continuously remains in Service then after regul^ization he has

3. -
the above
petitioner had continuous! service to his ' credit w.e./. 
17.2.1979; that there was no break in his service and he has 
performed the dutips satisft:ctorUy throughout his career; that 
no doubt the seniority cannot be given to him w.e.f. 17.2.1979 
but he is emitted to, pay and pension benefit for the j®! ’

■M

prior to his regularization as was given to other employeeSy
casual labourers but their services !who also started career as ?,».•

were subsequemly.re^larized. In support of the contentions
' raised reliance is placed on 2()05 SCMR 100 and.2002 SCMR ;

. 'M574.

4.
that the petition is barred under Article 212 of the Constitution^

In the comments the respondents' have contended ,%
"v.
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the right that the same.be counted towards payi, pension, and 
promotion but not for seniority. In this respect reliance is 

^ placed on 2002 SCMR 574. The learned Standing Counsel has 
vehemently contended that Article 212 of the Constitution of 
Islamic Republic of Pakistan, 1973 the writ.petition is not, 
maiiitainable and the petitioner should seek remedy before the 
Federal Service Tribunal. It is proved on record that the 
petitioner was not treated equally with Sher Zaman, who was 
placed under similar circumstances so his . right of equal 
treatment as provided under Article 25 of the. Constitution 
stands , infringed and" he can invoke the Constitutional 
jurisdiction of this Court. It is not denied that respondents are 
,th^. lu^ority and appellate authority • of the petitioner.. 
According to him he has'been making requests time and again 

• but. they have shelved the application without passing any 
order although this contention appe^s to be ill-founded in 
view of letter dated 20.7.2009 but even, on rejection of this 
request, he, has cause of action. No petition is bad for mis
joinder and ripn-joinder of parties as provided under Order I, 
Rule 9, CPC. The concerned authorities, who were competent 
to pass appropriate order in accordance wi^ law, had failed to 
perform their duties so the petitioner rightly opted to file a 
petitiohagainst them. It is true that under secdod 79 of .CPC,

, the Federal Government can sue and be sued as Federal ; 
Government of Pakistan through Secretary of the Government 
but in this case the petitioner has confined his grievance 
against, respondents Nos. T and 2 i.e. the, authority and 
appellate authority in his- case. It is an established law that the • , 
technicalities should not h^per the course of justice, and may 
not be used to create, hurdles in way of administration of

. Vol.348 XXXII Civil Law Judgments (2012 CLJ)
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substantial Justice. The petitioner, who has otherwise proved 
that he has been treated with discrimination and has illegally 

’ been deprived of the benefit, which is due to him, for spotless 
and continuous service of 8 years prior to his regularization 
should hot be non-suited and" his petition should not. be 
knocked down for technical reason.i.e. form of the petition. In 
this respect reliance is placed on 2003' SCMR 318. For the 

^ foregoing reasons, the petition is accepted and respondents 
directed to count the service rendered by the petitioner prior to 
his regularization as has been dpne in case of Sher Zaman, etc. 
and all benefits be given to him in the, like manner.

. Writ Issued.
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Before Imz Ahmad, J. (Rawalpindi) / :
Writ Petition N^226 of 2009 accepted on 2471.20'l2v..

: n. SAJJAD AHMED /
2. MUHAMMAD ZAFEER BHATTI—l4titioners 

/ versus . /
1. the C^IRMAN, BOARD OF INT^MEDIAtE& 

SECONDARY EDUCATroN
2. THE Secretary, BOARD OF^TERMEDIAtE &

. ^CONDARV EDUCATION^—Respondents .

(a) ^ard of Intermediate a 

Mlawalpindi)—

• / Junior and senior, clerks
En^, Operators after due pr^ess would be.entitled to.BS-ll 
as allowed to other Data Ehtrv Onerators ns.u rannn> .

\

B

Secondary Education.

the Board appointed as Data

(
■N
• 1 »
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BEFORE THE HONORABLE KHYBER PAKHTUNKllWA•%[

SERVICE TRIBUNAL PESHAWAR-■r’
SERVICE APPEAL NO. 8719 OF 2020

Alla-iid-Din Appeiiant

Versas

Govt, of Khyber Pakhtunkhwa and others Respondents

Respectfully Sheweth:

iPreliminary Objections:-
■i

1. That the Appellant has got neither cause of action nor did locus standi to file 

the instant Appeal.

2. That the Appeiiant has filed the instant Appeal just to pressurize the 

respondents.
\

3. That the instant Appeal is against the prevailing Law and Rul^s.

4. Thatthe Appeal is not maintainable.initsypresent form.and also in the present
circumstances of the issue. |

5. That the Appellant has filed the instant Appeal with mala-fidb intention hence

i:

; Jiable o ■

I
6. That the Appellant has not come to the Tribunal with clean hands.

i
I7. That the Appeal is time barred.

8. That the Honorable Tribunal has no Jurisdiction to adjudicatejupon the matter.

9. That the instant Appeal is bad for mis-joinder of unnecessary and non-joinder 

of necessary parties..

■ I

-i

ON FACTS:

1. In reply to Para No. 1 it is submitted that the Appellant was ajppointed as Dark
.1

Room Assistant on contract basis and not on regular basis. Tpie post of Dark 

Room Assistant has been re-nomenclatured as Junior Clinical Technician 

Radiology on 25/08/20Q6 and not in 2005.

2. In reply to Para No. 2 it is submitted that services of the Appellant has been 

regularized w.e.f 16/02/1999 by the then Administrator, HMC Peshawar.

3. incorrect. The contract services at their credit cannot be counted towards regular 

service/pension etc.

4. Pertains to record, hence no comments.

5. Correct as per orders of the Honorable Peshawar High Court, Peshawar. The Writ 

Petition was considered as Departmental Appeal. The Petitioner was called for

!■

5

i

1.
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persona! hearing on 28/04/2020 and the case / appeal has been regretted being not 

covered under the rules (Annex-A).

6. Incorrect, as already explained in Para-A of the Grounds.

7. Needs no comments being formal.

ON GROUNDS:

A. Incorrect. The Appellant is not entitled for counting of his previous contract

service for pay & pension. •

B. Incorrect, the Appellant is not entitled for any benefit of his contractual services.

C. Incorrect, detailed reply has already been given in preceding paras.

D. Incorrect, the Judgment referred in this para has different facts hence on the basis 

of this Judgment the Appellant cannot be made entitled for pay protection.

E. As per preceding para.

F. Detailed reply has already been furnished in Para-D.

G. Incorrect, as in preceding paras.

H. Incorrect. The Appellant has been treated in accordance with iaw5& rules.

I. Incorrect as already explained in preceding para.

J. That the respondents seek permission to adduce other grounds during arguments.

s

■

I

5

I
PRAYER:

;Tt is therp&e'hiimbly jjrayedThaF^h^^hCceplaRCe of Thcmbrniilent^^
?

Appeal of the Appellant may very graciously be dismissed with costs, i

instant

I

i
1

Secretary to Govt?, of 
Khyber Pakhtunkhwa Health Departihecd,

i

(
1

DirectorN^n^aljHeaith Services, 
Khyber P^ntunkhwa. 
Responded NoJ 04

SecVetar •vt. of
Khyber Pamtunkhwa Finance Department
Respondemt No. 03

j

!

:

r
I
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■

Ite.;-#

■#" DIRECT^jRATE general HFALl 

>1 KHYBEf^ PAKH
,A» 5E:K VICES

t-rv . .JUNKHWA PESHAVVAR
All comnu!i-|!caf.ions Shoiiid be AcidresKcd 

/ifiajtii c:-&T~\'ices Pes]2a'vaj and 
omcg Ph C 091 -g^iOPfiQF.x-rhr,„tre

r.O'The Director Gencr;-)! 
not TO am' ofucnv by riame 

,.- 091 - t-;2j0iS7. 091 - 92101 dnr-A---.- 09] _
mm

■Ail OEFICfe ORDER
i.

WHEEAS,. .Mr. Rafiuiiah ClinicaliA... *1®. Technician (Radioiogv) 

_. . sittached to HMC 

The Peshawar High Court Peshawar 

to ward pension and pay.

|v.
and Mr.- .Al-]awddin-‘ Clinical Technician (Radiolog)--] 

.Peshawar iiled. writ petition before 

for counting grant.of 02 years'Adhoc sendee

T-
}

Mm,
^ •!» And WxHEREAS 

directed the DGHS KP to decide the
the Peshawar High ?court Peshawar 

case the accordance with law.E
'IWhii And WEKEAS, both, the above petitionersi 

beared on 28-.04.2G20 and. inform them that 

under the rales.. - • -

>i;Were personallv

the requeCi is not cove.red

;
The .competent authopty viz DGHS KP has! been pleased 

iCgiei the reque^.t ol ihe above petitioners be.in 

rules.

s;vi ; to1
t
i g not covered under the!

■ r
1

.1 ‘ .. ... ^ , . . .| : - .

I

director general HEALTH
SERVICES, KP. PESHAWAR.

'•t ■

Or

^ O ^ ^No. /D-VI, Dated Pesh. The 9r -R Af
/2020.::t.

Copy forwarded to the:-

Hospital Director,- HMC MTI Peshawar. 
-Assistant Director (Lit:) DGHS KP Peshawa 
DA-concerned,.DGHS Khybe

for infoimation and necessar}' action.

t
I
f ,Oh

I
02. I :r.

! 03. Pakhtunkhwa .Peshawai'.r
i
r

Ii Ah
I

. GENEkAl 
, K.:P peshAwar^

1 .1
I

dR OS-ERVICES 5

IKi

;;

A i

iIB

.1

I
(

i
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Before The Services Tribunal Khyber Pakhtunkhwa,
Peshawar

Misc. Application No._____ /2021
In Service Appeal No.8719/2020

Alla-ud-Din Applicant/Appellant

Versus

Govt, of Khyber Pakhtunkhwa & others Respondents

APPLICATION FOR SEEKING PERMISSION
FOR ADDING/ INSERTING/ AMENDING
ADDITIONAL PRAYER/ GROUNDS IN THE
ABOVE MENTIONED SERVICE APPEAL.

Respectfully Sheweth:

1. That the above mentioned Service Appeal is pending

before this Hon'ble Tribunal which is fixed for today i.e. 
17.02.2021 for written reply/comments of the
respondents.

2. That the circumstances of the case also reveals that the 

applicant/ appellant is entitled for consideration of the 

contract period/duration to be counted towards his 

seniority besides his pay protection pensionery benefits 

and promotion, therefore, this prayer/ground may also 

be considered as integral part of the main appeal.

3. That the above mentioned additional relief/ ground 

left inadvertently and there is no bar on amending the 

instant appeal or asserting/inserting of any additional 

ground.

was



•>

v' ■

/- /

4. That the relief asked for, in the instant application is by 

virtue of operation of law and this Hon'ble Tribunal has 

ample powers to consider the additional prayer of 

applicant/appellant keeping in view the facts and 

circumstances of the instaint case.

5. That the additional relief sought for is necessary to be 

considered in the best interest of justice.

6. That since the applicant/appellant is still serving and 

therefore this extra relief arose out of this situation.

It is, therefore, most humbly prayed that on 

acceptance of this application, the applicant/appellant 

may please be allowed to amend the main service 

appeal and insert the additional prayer/ground thereby 

counting the previous contract service of the applicant/ 

appellant for the purpose of seniority as well as for the 

kind consideration of this HonT)le Tribunal.

Applicai
Through

Laj
Advocate^^flagh Court

n Khalil
Dated: 17.02.2021

A F F I D A V I T

1, Alla-ud-Din S/o Gul Dad Shah, Junior Clinical Technician 

(J CT), Radiology, Hayatabad Medical Complex (HMC), 
Peshawar, do hereby solemnly affirm and declare on oath 

that the contents of the Application are true and correct to 

the best of my knowledge and belief and nothing has been 
concealed from this Hon’ble Tribunal.

D E P O N E N T
£57

S(
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