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09" March, 2023 Appellant- alongwith his counsel present. Mr. Muhammad

Riaz Khan Paindakhel, Assistant Advocate, General for the
respondents present.
Learned counsel for the appellant sought time for

preparation of arguments. Adjourned. T() come up for

arguments on 10.05.2023 before the D.B. Parcha Peshi given té

| the parties.
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Ve, <7 - Q
Q&‘e. A \% -~ (Salah-ud-Din) =~ : (Kalim Arshad Khan)
LS Member (J) - Chairman

10" May, 2023 L Clerk of counsel for the appellant present. Mr. Fazal Shah

*Kaleem Ullah™

20"7( 7’>

‘Mohmand, Additional Advocate General for respondcnts present.-

2., Clerk of counsel for the appellant says that because of law
and order situation, learned counsel for the appellan‘t' could not come.
Adjourned. To come up for arguments on ,'2()‘.07.2023 before D.B."

- P.P given to the parties.

(F are&»\Paul) (Kalim Arshad Khan)

Member (E) Chairman .
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3rd Nov. 2022 Counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondenté :
present.

Learned counsel for the appellant seeks adjourﬁment in
order to further prepare the brief. Adjourned. To coméup for
arguments on 16.12.2022 before the D.B. )

(Faree&léaul)' (Kalim Ars'i‘lad_"-lﬁ('han)'

Member (E) Chairman

16" Dec. 2022 Counsel for the appellant present.  Mr. Naseerud Din
o I Shah, Assistant Advocate General for the respondents
SCANNED B

?eﬁiz;l;g; present. Mrs. Rozina Rehman, learned Member (J) is on

leave, therefore, D.B is incomplete. The case is adjourned

to 09.03.2023 for arguments before the D.B.

(Fareeh?i\l’aul) -

Member(E)
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16.05.2022 " Counsél *for” the appellant- present. Mr. Muhammad
Adeel Buitt, ,Iéarned : Additional Advocate General for
respondents No.1 to :4 present. Mr. Usman ASS|stant
representative of respondents No.5 & 6 present.

File to come up alongwith connected Service Appé’al
No.8718/2020 titled “Rafi Ullah Vs. Health Department” on
. 30.06.2022 before the D.B.

k (Rozina Rehman) - (Salah-Ud-Din)
Member (J) Member (J)
30.06.2022 Learned counsel for the appellant present. Mr. Asif Masood Al

Shah, Deputy District Attorney for respondents presént.

File to come up aIbngWith connected Service AppéaIA
'N0.8718/2020 titled “Rafi Ullah Vs. Health Department” on
11.08.2022 before the D.B. ‘

. P
ozina Rehman) : ~ (Salah Ud Din)
Member (J) Member (J)
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S.A No."8719/2020

17.11.2021

Usmar, Assistant alongwith Mr.

Learned counsel for the appellant present.

District Attorney for the respondents present.
The learned Member (Judicial) Mr. Salah-ud-Din is
leave, therefore, arguments could not be heard.

on

A

Mr.

Noor Zaman Khattak,

Adjourned. To come up for arguments before the D.B on

04.02.2022.

04.02.2022

"1

- 3}’31& T -.',;}

(Mian Muhamiffad)
Member (E)

Due to retirement of the Worthy Chairman,

the

Tribunal is defunct, therefore, case is adjourned to

16.05.2022 for the same as before.
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106.07.2021

PS

‘Mr. Kabirullah Khattak, Addl. AG

Appelf!a'intb in person and Mr. Jafar Ali, Assistant and
Naseeb Khan, S.O for respondents’No. 2 to 4 alongwith
for respondents

present.

Respondents No. 2 to 4 have furnished

reply/commenfs. Learned AAG seeks further time on

behalf of respondent No. 1, 5 and 6. Learned AAG is’
required to contact the said to submit reply/comme'n"cs
within 10 days in office, positively. In case the requisité
reply is not submitted within the stipulat'ed time, dffice" :
shall‘put up the appeal with a report of non-cbmpliance.' -
To come up for ar'guvments‘ before the .D.B on
17.11.2021. '

Chairrhan » f

28.07.2021 Learned Addl. A.G be reminded about the 6mission
. and for submission of Rep'l'y/comments within extended

time of 10 days.
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05.01.2021  Junior to counsel for the appellant and  Addl. AG for
" the respondents present.

Learned AAG is required to contact the respondents

and furnish reply/comments on next. date positiyely.

Adjourned to 17.02.2021 before S.B.. -
Chairman
:10-.02.2021- Junior to .senior counsel for. appellant is present. Mr.

Kabirullah Khaftak, Additional Advocate General, for the
respondents is also present. - ‘- '

Learned counsel for the appellant submitted appl'ication
séeking amendment in appeal, the copy of applicatio'n.be handed
over to t‘he learned Additional Advocate General and file to come
up for reply. The learned Additional Advocate General is required
to have a contact with ‘respondents for submigisio{q of their.

~ reply/comments on 08.04.2021 before S.B.

(MU H%\JA AL KHAN

MEMBER (JUDICIAL)

' 08.04.2021 , - Due to demise of the Worthy Chairman the Tribunal is
| | defunct, therefore, case is adjourned to 06.07.2021 for the

. same as before.

EADER



]‘ I3
G-

\ 118.‘09.2020

AV IR

: Appe“a'\t DPPO'*“ed

Counsel for the appellant present.

kp ﬂa jjtends that the appellant was appointed on contract as

on 19.10.1996 in the respondent department.
He continued to serve as such till 16.02. 1999, when his service was
regularized but with |mmed|ate effect. As the contact service of
appellant was not being reckoned for the purpose of pay protection
and pension the appellant preferred Writ Petition No.5236-P/2019
before the Honourable Peshawar High Court which was pleased to
dispose of the same on 16.11.2019. The Writ Petition was sent to
ghe departmental appelléte authority for considering and deciding

-y {the same as a departmental appeal. Despite, initiation of Contempt

of Court proceedings, the respondents have still remained at loss in
deciding the matter, The inaction on the part of respondents has
jeopafdiéed the valuable service rights of the appellant, it was
added.

Subject to all just exceptions, instant appeal is admitted to
regular hearing. The appellant is directed to deposit security and
g Jprocess fee within 10 days. Thereafter, notices be issued to the

Se_"”‘ - _-—r- Fespondents. To come up for written reply/comments on
YN —
ngﬂ ~ . ==16.11.2020 before S.B.
]
Chairman
16.11.2020 Junior to counsel for the appellant and Addl. AG

alongwith Sajid Superintendent for respondejhts present.
R'epresén‘tatiye of the respondents seeks tim'e to
furnish reply/comments. Adjourned to 05.01.2021 on
which date the requisite reply/comments shall posntlvely
be furnished.

Chairman

n:‘ﬂ"
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Form- A | ”

FORM OF ORDER SHEET Sk

Court of
Case No.-_ g7/ 7 /2020
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 28/07/2020 The appeal of Mr. all-ud-Din presented today by Mr. Lajbar Khan
Khalil Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
_ REGISTRAR -
7. This case is entrusted to S. Bench for preliminary hearing to be put

P
e

up there on 1@)&% W

CHAIRMA
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR

Service Appeal No. G7( Z /2020

Ala-Ud-DiN. « oot v e APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa & others. .. ... RESPONDENTS
INDEX
S.No. Description of Documents Annex  Pages
1. | Service Appeal 1-9
2. | Affidavit 10
3. | Addresses of the Parties 11
4. | Copy of the Appointment Order A / Fi
5 Copy of Regularization Order dated B 3
" 116.02.1999 3
6. | Copy of Notification dated 07.10.1998 | C Y
| Copies of W.P No.5236-P/2019 and .
i 7-" | Order dated 06.11.2019 _ D ’9 -
3 Copies of the C.0.C Petition No.125- E 96 -5
1 P/2020 and Order dated 02.06.2020 | o
Copy of the Relevant Rules F | SA
| Copy of Judgment dated 09.09.2014 -3
. 10 in W.P No.1188-P/2014 - G |55 ci
| Copy of Judgment dated 24.11.2014 | 5
11 150 W.P No.361-P/2013 Ho|f 5
12, Copy of Judgment dated 01.03.2018 [ Ly -So
in W.P No.3221-P/2013 | B
. Copy of the Judgment Reported in| . QY
13- 15012 CLI 343 . | J |55
14. | Wakalatnama

Dated: 28.07.2020

N\ Waizan

PATA\ Laibar Khan Khalil AdviAlla ud Din Service Appeal (Counting of Contract Scrvic_e]. 2020.doex

Advocate High Court
Cell: 0333-9133658




Service Appeal No. g 2 A 2 /2020

; Allé—ud Din S/ o Gul Dad Shah, Junior Clinical Technician

BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR

(JCT), Radiology, Hayatabad Medical Complex . (HMC),
Peshawar. . .. .....ooevnenons e APPELLANT

VERSUS

1. | Government of Khyber ‘Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Secretary, Health Department, Govt. of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar. “

3. The Secretary Finance Department, Govt. of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

4 Director_ General Health, Directorate General Health

Semces, Khyber Pakhtunkhwa, Peshawar.

5. Chief Executive, Hayatabad Medical Complex (HMC),

Peshawar. .
6.  Senior Manager HR, MTI, Hayaj:abad Medical Complex
’ (HMC), Peshawar. . .............. . . . RESPONDENTS

SERVICE APPEAL U/S 4 OF THE KHYBER
 PAKHTUNKHWA SERVICES = TRIBUNAL
ACT, 1974 izEAD WITH ALL OTHER
ENABLING PROVISIONS ON  THE

SUBJECT.

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), .".020.Adccx



PRAYER:

On acceptance of this Service Appeal, the
reépondents -may‘ please be directed to
allow the period of his service before
regularization (from 19.10.1996 to
15.02.1999) by coﬁhting the same towards

| his pay -protectid‘,n and - pensi_onefy o
benefits. Fu’rthérmdré, appropriate order
may please be issued td . declare.  the
inaction of the resptmdents not counting

| the previous semce (w e.f. 19.10. 1996 to
15.02.1999) of the appellant towards pay
protection, pensionery benefits and
prdmotion as illegal, unconstitution'al
arbitrary and explo:tatlon of the past good
service of the appellant to meet the ends -_ |
of justice, principle of equity or any other
remedy deem proper, | in  the
circumstances of the case may please be |

allowed.

Respectfully Sheweth:
Brief facts giving rise to the present appeal are as

under;

-\ Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal {Counting of Contract Service}, »2020.d0cx



1. That on 19.10.1996, the appellant was initially
appointed as Dark Roorrl Assistant against | the
sanctioned posts, which was up-graded as _Junior
Clinical Technicians (JCT) in the year 2005 and since
his appointment he is performing his duties upto the
entire satisfaction of his superior officers.

(CopY OF THE ORDER IS ATTACHED AS ANNEX “A”).

‘0. That on 16.02.1999, it was conveyed to the appellant
that the respondents have 1'egularized the services of
the appellant vide Notification No.SOH;III/ 8-53/96

dated 07.10.1998 with immediate effect.

(COPIES OF THE REGULARIZATION ORDER AND NOTIFICATION '

ARE ATTACHED AS ANNEX “B” & “C” RESPECTIVELY).

3. That the appellant is .continuo_usly performing his -
duties upto the entire satisfaction of their high-ups and
have more than 2 years contract services at their
credit, which were not counted towards his pay. and
pensien protection hence caused huge financial loss to

the appellant.

4. That the appellant was 1n1t1ally employed against the
sanctioned posts and he was performing his dutles

without any break in his services.

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), 2020.docx



That the appellant has preferred W.P No.5236-P/2019

before the Hon’ble Peshawar High Court, Peshawar, -

and the Hon’blé‘ Peshawar High Court, Peshawar was
pleased td dispose of the same vide order dated
66.11.2019, :in terms of treating ‘the same as
deﬁartmental appeal ‘and referre;i the same to .

respondent No.4 with the directions to decide the same

" in accordance with law within a month.

(COPIES OF WRIT PETITION AND ORDER DATED 06.11.20 19

ARE ATTACHED AS ANNEX “D”).

That as the resp‘onden’té faileci to decide the
departmental appeal Within the stipulated period as
direct'ed by thé Hon’ble Peshawar High Court, |
Peshawar, therefore, the appellant has filed a C.O.é
Petition bearing No. 125-P/ 2020, which Was'disposed of
in terms of the order mentioned therein. It is pertinent
to mention here that as per information of the-
appellant, the respondents failed to deéide the
departmental apbeal till "today and therefore, the

appellant is approaching this Hon’ble Tribunal.

- (Copies oF THE C.O0.C PETITION AND ORDER DATED

02.06.2020 ARE ATTACHED AS ANNEX “E”).

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Countingtof Contract Service), 2020.docx.



7.

That having no other remedy, the appellant is
constrained to file the instant appeal, inter alia, on the

following grounds;

GROUNDS:-

A.

That the inaction of the respondents and not counting |
their previous services of more than 2 years towards

pay and pension protection is against the principle of

~ justice, fair play, équity and equality.

That the fgspondents themselves have admitted that

the appellaht has served for more than 2 years on
contract basis that is w.e.f 30.09.1996 to 15.02.1999,
therefore, the appellant is legally entitled to all the
benefits of previous service towards pay and pension

fixation..

That as per Rule 2.3 of West Pakistan bivil Services
Pension Rules;,A 1963, the -temporary and officiating
service followed by confirmation / regularization will be |
counted towards pension and pay 'prbtectiovn, Rule' 2.3
of Rules ibid is reproduced for ready refereﬁce as
under: |

“23 Temporary and officiating service - Temporary and

pfficiating service shall count for pension as ind_icated ﬁeluw;-

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), 2020.docx



()  Government services barne on temporary estah!isﬁnient
wha have rendered more: than five years continuous
tempurary service shall count such service far the
purpose of pension or gratuity; and

(i) Temporary and_officiating service fulluwed by

coafirmation shall alsn_count for pension or

. (CoPY OF RELEVANT RULES IS ATTACHED AS ANNEX “F”).

That this issue was already laid to rest by Hon’ble

Superior Courts in so many cases, in case titled

| “Baghi Shoh vs. The Govt. of Khyber Pakhtunkhwa

through Secretary Finance & two others” (Writ

Petition No.1188—P/2014 decided on 09.09.2014). 1t

. was held that the prewous service of employee has to

‘be counted towards his pay protection and pensmnery

benefits.

(CoPY OF THE JUDGMENT DATED 09.09.2014 1S ATTACHED

AS ANNEX “G”).

That the same ratio was also decided by the Hon’ble
Peshawar High Court in the case titled “Muhammad
Arif vs. 'Th'e Secretary to the Gout. of Khyber

Pakhtunkhwa Transport Department & others”

" (W.P No.361-P/2013 decided on 24.11.2014). In the |

said judgment it has held;

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), 2020.docx



" “that the period served by the Government Servant on contract
basis shall be counted towards his pensionary benefits, after
regulation, in accordance with Rule 2.3 of the West Pakistan Civil
Services Pension Rules, 1963."
(CoPy OF THE JUDGMENT DATED 24.11.2014 1S ATTACHED

' AS ANNEX “H”).

. That a Writ Petition No.3221-P/2013 titled “Sultan

Muhammad & others vé. Government & others”y

~decided on 01.03.2018, wherein it was held that;

' “the facts as well as the legal proposition invelved in this case is
similar to the one already decided by this court in the above
mentioned cases, therefore, this court could not take a different
view, therefore, this writ petition is disposed of in the term that
the services rendered by the appellant as contract employees

shall be cunsiﬂared towards their pay and pension.”
(CoPY OF THE JUDGMENT DATED 01.03.2018 1S ATTACHED

' AS ANNEX “I”).

Th‘a‘t while resolving the identical propoéition of law in
case titled “Muhammad Farooq vs Engineer in
Chi'ef, ENC Branch, General Headquarters (GHQ),
Rawalﬁindi” reportéd in 2012 CLJ 343, the Hon’ble
Lahofe High Court has held ‘as follows: |

“Government Servant continuously remaining in service without
break would after his regularization have the right that the

period of his service before regularizatiﬁn be counted towards

his pay, pension and promotion.”

(CoPY OF THE JUDGMENT REPORTED IN 2012 CLJ 343 1s

ATTACHED AS ANNEX “J”). | :

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal {Counting of Contract Service), 2020.docx



That in view of the above.-réferred case laws on- the
subjeét the appellant has not been treated in
accordance with law as mandated by Article-4 éf the
Constitution of Islamic Republic of Pakistan, 197 3. The
appellant deserves the séme treatment under the -

principle of equity, equality and principle of

. consistency.

That non-counting of the previous service of  the
appellant towards pay and peﬁsion fixation is violative

of Article 2A, 4, 25 & 38 of the Constitution.

That the appellant seeks permission to adva_nce'.any

other grounds and proof at the time of hearing.

"It is, therefore most humbly prayed 'that on
acceptance of this Service Appeal, the respondents rfiay
please be directed to -allow the period éf his service
before regularization (from 19.10.1996 to 15.02.1999)

by counting the same towards his pay protection and - |

. pensioner benefits. Furthermore, appropriate order

may please be issued to declare the inaction of the

respondents not counting the previous service (w.e.f.

19.10.1996 to 15.02.1999) of the appellant towards pay

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), 2020.docx



proteetio'rt; pensioﬁery benefits and promotion as
illegal, unconstitutional arbitrary and eXploitation of |
the past good service of the appellant to meet the ends
of Jusuce pr1n01p1e of equahty or any other remedy
deem ’prope._r, in the c1rcumstance’s of the case may

- please be allowed.

Dated: 28.07.2020 ‘ Advocate High Court

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal (Counting of Contract Service), 2020.docx
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR
Service Appeal No.__ /2020
Alla-ud-Din. . o oo v e e v e APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhwa & others. . .". . . RESPONDENTS

AFFIDAVIT

I, A11a~u&—Din S/o Gul Dad Shabh, Juhiof Clinical 'Technici'an
(JCT), Radiology, Hayatabad Medical Complex (HMC),
Pesﬁawar, do hereby solemnlyaffirm and declare on oath
that the contents of the accompanying Service Appeal are
_true and correct'_to the best of my knowledge and belief and .

nothing has been concealed from this Hon’ble Tribunal.

=
DEPONENT

onie: [P301~13E42 /- 5™
eu03%539509/

D:\Faizan DATA\Lajbar Khan Khalil Adv\Alla ud Din Service Appeal {Counting of Contract Service}, 2020.docx
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR

Service Appeal No. /2020

Alla-ud-Din. . . .. .... . e APPELLANT
' VERSUS

Govt. of Khyber Pakhtunkhwa & others. . . .. . RESPONDENTS

ADDRESSES OF THE PARTIES

APPELLANT:

Alla-ud-Din S/o Gul Dad Shah, Junior Chmcal Technician
(JCT), Radiology, Hayatabad Med1ca.l Complex (HMC),
Peshawar. ‘

"RESPONDENTS:

1. Government of Khyber Pakhtunkhwa through Chief
~ Secretary, Civil Secretariat, Peshawar.
2. The Secretary, Health Department, Govt. ~of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar. .
3. The Secretary, Finance Department, Govt. of Khyber
. Pakhtunkhwa, Civil Secretariat, Peshawar. ‘

4. Director General Health, Directorate General Health

Services, Khyber Pakhtunkhwa, Peshawar.
5. Chief Executive, Hayatabad Medical Complex (HMC)
‘ Peshawar.

6. Senior Manager HR, MTI, Hayatabad Medical Complex "

(HMC), Peshawar.

Through

Dated: 28.07.2020 ~ Advocate High Court

D:\Faizan DATA\I.;ajbar Khan Khalil Adv\Alla ud Din Service Appeal {Counting of Contract Service}, 2020.docx
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BETTLER COPY .
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OFFICE OF THE ADMINISTRETOR HAYAT KBED MEDICAL COMPLEX, PESHAWER.

OFTICE ORDER

Mr. Allaudin-S/O Gul Dad is hereby appointed as Radiographer, in BPS-

6 (Rs. ) on Contract basis for one year, subject to Medical
Fitness.
Sd/-
ADMINISTRATOR
. HAYAT ABAD MEDICAL COMPLEX
: PESHAWAR

No.2961-64/HMC 19/10/96 .
Copy forwarded to the:-

Accountant General NWFP, Peshawar.

Account Section Hayat Abad Medical Complex, Peshawar.
Official Concerned. o .
Personal File.

o

. 8d/-
. : ADMINISTRATOR -
'~ HAYAT ABAD MEDICAL COMPLEX
PESHAWAR
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CE bF THE ADMINISTRA TOR
AD"MEDICAL COMPLEX PESHA WAR.

Heay.h Department Notlﬁcatxon No. SOH-I11/8-53/96, dated

: ;'Alllauddm S/O Gul Dad Shah, Radlographer (BPS -6)

-t . [ 1
i . z.

rpbatlbn_ for the penod of two years.

governed by the prevmlmg rules of the Govt. for the

- Al Y b sl gt e mpad -

S ey

i1y

B s ‘9’3‘?
;’._ ’-‘%\:(ﬁ,{.

o

gn*tant!%nperal,,NWFP Peshawar
o C?Lenex_'gleealth Services, NWFP Peshawar

stxa or HMC; Peshawar. - o
“HMC, Peshawar. .

5

. ;%W <
E‘ Forvmformatlon*and HCCCSSGI'}/ action. L i
: u 5:4;:%:; «{’J}%g - . . ) .

0, Fadyre ) IRGN

o

L.

- ADMINIST RATOR
HA ¥4 TABAD MEDICAL COMPLEX
. PESHA WAR
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OFFICE OF THE ADMINISTRATOR
HAYAT ABAD MEDICAL COMPLEX, Peshawar

OFFICE ORDER

3

Consequent upon the recommendation of the Committee -

constituted vide Government of NWFP Health Department Not1ﬁcat10n

No.SOH-111/8-53/96, dated 07/10/1998 the services of Mr. Allauddin S/O Gul

Dad, Radiographer (BPS-6) are hereby .regulanzed with immediate effect on

the following terms and conditions:-

il

i,

iv.

He will be on probation for?the period of two years.

His services will be goirernied by the prevailing rules of the Govt.
for the category of the staff {to which.he belongs.

If he wishes to résign ‘from service, he will have to submit
resignation in writing one month in advance and will éontinue to
serve the Government, till his resignation is acéepted or will
have to deposit one-month pay in lieu thereof. '

He will be liable to be transferred any where in NWFP.

Sd/-
~ ADMINISTRATOR
HAYAT ABAD MEDICAL COMPLEX
PESHAWAR

No.1971-75/HMC, dated 16/2/1999.

Copy forwarded to the:-

i
i,

iii.
iv.

v.

Accountant General, NWFP, Peshawar.

Director General Health Semces NWFP, Peshawar
Addl: Administrator HMC, Peshawar.

Accounts Officer, HMC, Peshawar.

Official Concerned.

For information and necessary action.

5d/-
. ADMINISTRATOR
HAYAT ABAD MEDICAL COMPLEX
PESHAWAR
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 GOVERNMENDT O Nw'p
HEALYH DEPARIHMEFE,

Reshawar the, 7,10,1998

NOTI?TCATIbN;

ca—

NO. 308-111!8-53}96" The conpetcnt auther ity has be.

o J .
7Y ~" i it

plcased to constztuto a cnmmittcc compxxasng the followir T T

ie ~'hﬁd’.3ccratvry{ sorvices),
Fea;th Department,
tAT, ;Anmlnl trutor
i Hl‘t(, "- p!—. ...h.IWuI -
i34, Duauuy Seexetary-I,
- : alth Departmint,
iv.,  Section 0111r’1~III -
!»ladlt;h Dezp.xrt.munt:.,
of ) )
k shall = -
asﬂartazn thoge. employccs whose pcrfmrmdrse L
aroigecd/sal slactory ard daeserve to Le !
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BETTER COPY

1) B

GOVERNMENT OF NWFP
HEALTH DEPRRTMENT

Peshawar the, 7.10.1998

- NOTIFICATION

NO.SOH-ITI/8-53/96:- The competent authority has been pleased to

constitute a committee comprising the following:-

2-

i.

ii.

iii.

iv.

Addl. Secretary (Services),
Health Department. :

Administrator, '
HMC, Peshawar.

Deputy Secretary-I

- Health Department.

Section Officer-III,
Health Department.

The Committee shall examine cases of contract employees of the

HMC, Peshawar and shall:-

EN

a.

DST. NO. & DATE EVEN.

ascertain those employees whose performance are
good/satisfactory and deserve to be regularized. :

indicate those employees whose performance are average and
are expected to improve their work and deserve further

extension in contract.
point out those who are below average and have been issued

warning/ advice and deserve termination.

SECRETARY TO GOVT OF NWFP
HEALTH DEPARTMENT

Lol S A

Copy to:-

~ The Administrator, HMC, Peshawar.

P.S to Secretary Health NWFP.

P.S to Addl. Secretary(s) Health Deptt.

P.A to Deputy Secretary-I, Health Deptt.

, Sd/-
(ALl MUHAMMAD)
SECTION OFFICER (H-III)
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(o)

" Raﬁullah S/b _Mu:qaréb Shah, ﬁLTun-idr- Clinical - -

"Ach*l"inician'- (JCT), R'lchology, Ha\ram‘md :I.\/'lgtiic':éll_l'
~Complex (HMC), Pesha\var L ‘- .
.:}Xl]&].—;,l,lti--Dl\‘l S/o Lml D’ld @ha]‘.l' Jumm Cii'-ﬁ-icgil .
Technician (JCT), \adloloéy Ha\""lt’lbdd “Medical

s Comple:x [HMC} Peshawar. e R PFTITIONFRQ

' VFRSUS f

ovmnment of I\hybcr Pakhtunkh“q thlouoh ‘Chief-

.‘wmefan Civil becratdnat Pcsha\\aa

The Secrctary I-Iealth 1.)L_pa1'tme,11t,, Govls of Khyvbor

Pakhtunkhwa, Civil Secretariat; Peshawar.

. The Seccretary Finance Department, Govl:-o—_l‘ Khyben
j_l"’a}\hu.mkhwa Civil Secretariat, Pebha\\'m

‘ "Duc‘ctor CGeneral Ile'llth Duectoratc C\nm '11 ”th]l

Services, Khyber P”Lkhtunkh\va Pechawar |

" Chief E,xecu’fwe Hayatabafi Medical’ Complcx (HMC]

: Pc shawwar.

5( nior Manager MR, I\T’II [l.a_}"at.abad M'*chc*al Com} l( N

..f._(HMC], Peshawar. . ... 1. ... L : RESPONDI“NT

' WRIT. PETITION UNDFR ARTICLE 199 or*
THE CONSTITUTION  OF___ ISLAMIC -

o REPUBLIC _OF _PAKISTAN, 1973  (AS -~
 AMENDED UPTQ DATE). R

| ATTESTEb
D . u"i"-g;“ ,.-‘m,-; ,%:-:?:3 o . — S —
fimey B? EXAM'NER

- : Pesha
_ "
wp’236 2019 Rafulah V& Govi tuil USE 57 PG ar H'Qh ‘Court -



: Rcapectfully Sheweth

Buefl cts giving rise to. the pxe%cnt p(,tluou arc as under;

‘ That the pctltmnels were m1t1allv ﬁppom L( d as Dark o

-' Room‘ , Assistant  'on 30 09 199 : ’Lﬂdm%t - thé,' ,

sanctioned posts, uhmh was up- 61’adcd as Jumor

'C,hmc,al Techm(:lans {JCT) in. the yecu' 2003 cmdA‘

qmc‘e their appomtment they are perfmmmg thcn"'

'cl‘utiés upto the entne 'satmfacuon of thmr supenor:

“pflicers.

{COPIES OF THE ORDERS ARE ATTACHED.AS ANNEX “A”).

That the rcqpondents have 1ecu1amzed the sm-\nccs of
“the petitioners VlH(, Nouﬁcatwn ‘No. SOU 111/8 )3/% -

dated 07.10. 1998 wtth zmmedzate : qffect and

onveved to the pet1t1oners v1de ofﬁce orders dated'

16,0’.2..1999.

(CoPIES OF THE - REGULARIZATION:. -OR‘ﬁER_.“A'ND
 NOTIFICATION ARE ATTACHED AS ANNEX “B” & “C” |

' RESPECTIVELY).

’I}nt the petltloper‘s are contmuouslv p( 1‘f01mm

' theu duties upto the entne sausfactlon of ihen' high-

‘ups and have more 'th;;m 2 years Coi‘ltract--'se1"3-'1ces at

.~ATTESTE_D

EXAMINER'

: Peshaw s
wps236 2019 Rafiullaf. VS Govi Iull USts 57 PG ar H'gh Court



/7 ’.i\,.'.

_

< their (1echt v'huh \\fuo rmt c_ountcd 1()\\(11(] lhul ‘

pay and pension ‘profgctioh .h_cnc:c;_‘__ causr‘d '1'11_15.._;0’

financial loss to the petitioners.

That the pentloners Were 1111t1a11y cmplo; cd aoamst .
the sanctloned posts and they were pelfmmmo their .

dut:ies without zmy br_éak in their serv;ces;

“That having no other remedy, the petitioners” arc

constrained to file the instant writ pefition, mter alia,

on the following grounds;

GROUNDS—

: "A.

That the 1nact10n of - the 1espond<—:nt% ~and not

 counting their piekus 'scrvmes of morc— th'm 2 years
" towards pay and pmSJon D[’OLLLU’)H is W‘,Lmsl lu

‘ pnnuple Of_]USth@ fan' play equity and ¢ quahw

That the rc‘spond&:hts themselves have admitted that

the petitioners have served for more than 2 ye ears on

_contract basis that. is - x{f.e,f ':30.09‘1996 Lo

15.02.1999, therefore, . the petitioners ™ are legally

entitled to all the benefits of previoué service rowards’

pay and pension fixation.

ATTESTED
EXAMINER -

wp5?_36 2019 Ralullah VS G.ov{ full USRB 57 PG

Peshawar High Court. ~

-



That as per Rule 2.3 of West Pakistan Civil Services: .

Pension Rules, 1963, the temporary: a‘nc;lﬁ(')fﬁc:iatihg :

service followed by "conﬁrmation'/ 1‘e.gulari7,atiohj. will,
bhe " counted towmds pcnsmn rlﬂd pav protection.

Rulo 2.3 of lxuln,% 1b1d 1s rcploduu,d for ready

reference as under:

«2.3 Temporary rand offzczatmg
service - Temporary and offtczatzng-~

service shall count for pensmn as

indicated below:-.

(i) Government services 'bornén, on
tpmporary estabhshment who have - .
rendered more than fwe y@czrsj
conttnuous te'mporary "'S.er"leCE‘

' shall count such service for. the"
purpose of.penston o;' gratulty,'

and

(ii) _Temporaﬁj and officiatinq service

followed by confzrmatmn shall

"also___count _ for penswn __or

a2

'qrqtuitu.*. ceies

(CopY OF RELEVANT RULES IS ATTACHED AS ANNEX “D”).

T ATTESTED

il : A EXAMINER
' F’eshawar High Court

wwm ’ow i\aﬁ'ﬁgh V& Gut ull USB 57 PG '



D,

E. .

" ATTACHED AS ANNEX “F”}.

r
S

-’}"t']at this august court has, ah'eady_ issx_i(:d orders.

and the previous sewme has been counted Lowqxds o

'pajf and pension protec‘uon m' case utled “Bagh1
Shah vs. The Govt of" Khyber Pakhtunkhwa
through Secretary Ftnance & two others” (Wrrt o
petition No.1188- P/2014 decided on 09.09. 2014)

{Copy OF THE JUDQMENT DATED 09 09. 2014 is

ATTACHED AS ANNEX “E”).

That the same ratio . was "also decidedf‘by. this

.H(moumble (;cullrt n thc (,’me tlticd “Mizhdmrﬁad 3
'_A__Artf vs. The Secretar-y to the Govt of Khyher.
:a'Pakhtunkhwa Transpor't Department &. othors
"..:_'“"(Writ Petltzon No ’461-}’/2013 dec:ded _' on

_24.11.201 4). In 1:he."said judgment 1t. h:—lS" heid;

“that the .per'i04d "s‘er.ved_‘. by t‘he.‘
Government Servdnt on con:tr‘aet“ baslis'
shall  be ",eounted : toyﬁar’#ds " his
pensionary benefits;,. dfter 'r:egu'.latior.l‘,,
in daccordante 'w'ifh, Rule 23 of the
West Pqici_sA’car{ Civil S_'er-vic.es, "Peneion

Rules, 1 963.”

(Cory OF THE JUDGMENT.'DATED.Z' 24‘.1.1‘2014‘.'15

S
 ATTESTED
EXAMINER

@w

wh5236 ?aig Rafietiah- v’s Govifull USR 37 PG
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.o lhdt a Writ Peutwn No 291 P/’)OlB llt]td ““ultan
Muhammad & others USs. Government & other_, y

(lemdcd on Ol 03. ?O 18 whelem it was helcl ‘Lhdt

“the ' facts '_ as well .as the -.Zegal
proposition '-inv.-olved in thisf.ease- is.
similar to the one already dectded by
thie court in the above mentwned :
cases, therefore, thzs court .could‘no‘t;_'..
take a dtfferent view, therefore,. thtisu o
writ petttwn is dzsposed of tn the terrn:- ’
that the. servzces rendered by he
.petttzoners as contract employees s-hall,“ '
be conszdered towlards thetr pay and.‘

pension.”

' (Copy OF THE JUDGMENT:. DATED *:{}1.‘03.20‘18 s

' ATTACHED AS ANNEX “G”}.

‘Gj','.» That while ICSOIVll‘.lU the 1dc11t1oa1 proj Joqmon of 14\\
m case titled “Mahammad Fa-rooq.vs Engzneer .m
 Chief, ENC Branch General Headquarters (GHQ},
".:_"Rawalpindi” report’ed 11.1. 2.012‘ CLJ .3_4_3, the

‘Hon’ble Lahore I—Iigh.Court‘haé lqelc{'és;'-.:fo-ll‘o:{*»..r"s:‘:

: '-'ATTE:S TED

f}“f T o oo L XAMINER o
&g [ SE ﬁ §3 Lo Pe R
EoC A . ) ShawarHagh Court -

wp5236 2019 Rafillah VS Govt full USB 57 PG



H.-

J.

“Gover"ﬁment‘ Servant : con.tiirw.‘ojuslly
remaining 1n ser'vlce wlthout bréak i
would after hzs .regularlzatlon have the
right that the perzod of his cermce :
before regulartzatwn " be counted.j.
towards‘ hi.s-‘ pay, pe_rzs;fon: and

promotiorn.”

(Copy OF THE JUDGMEN’I‘, REPORTED . IN 20'12'-CLJ;34,’3 ‘

- 1S ATTACHED AS ANNEX “H”). -

That in view of the a’bove re:ferred c:ésé laws on the

subject the petmoners have ‘not bcen tl(‘(’llt‘d mn

accordance with lqw as mandatcd bv /\m(*]e -4 01 tho o

- Constitution of lsla_mic Repubﬁc of 'Pa_k]stam;-_l L;) 73

lhc petitioners d(.suve Lhe same trea tmcni undry

1hc plmmplc ol equV cquqhw d]’ld prmupk of

consistency.

’I‘hqt’ non-counting of the previous sérxf'iiccs of the
,.p(“l.ﬂlOI’ICIS 10\7\"3.1'ds p’w and pensmn fb\dtion 1%

o violative of Ar Ll(‘l(’ 3/\ } 9‘) & ~)8 of th(* (3 mmutul'un -

~That the petitioners seck permission to advance ANy

other grounds and pi'oof at the time of liearing.

ATTESTED.

- PEShaWar H'Qh gOUrt



It is, the:refo-re‘:‘ r"rlgst ‘huljnbly _-p-rz—'jaycd .- 'th‘-x,a‘l‘: o;'{

: éCceptaﬁce of this -in'ritl pgtitid-n, the rc‘spéﬁ&éhts ma»
please be directed ‘.to »-edlow. 'fL1.1].l_]_3E:l._\;f:. p;‘o’t-;"féc_?ion' '.a,n.d'
pensionary Beneﬁté‘ of ﬁhé 'pasff séﬁﬁcefzogélé
-‘_3.('3.09:.1996' to. 1rw 02. 1-999 to lii"lé: "-p.e'-t_iii'dn‘c\rst
- .lli‘lLu"thérmore, Qoproprlate wr1t may pléqsc bo 155110(1: “
Lo dec.]are. the machon of the 1e.spondent% not
(,ountmcr the plCVIOUb service (w c..f 30. OQ 1996 10.
15.02.1999) of the petltlonel towards pay- plotcgtmn
and ]')ensionaf_\; beneﬁts' as 1llega1, um,o;mt.ﬁ.utmn..u]‘
z-lrbit.rary ’d.l.'ld éxprldltatmn of the pasﬁll "00(1 .%(-‘1-\%(.': -._n‘.‘
the petmonuq to mecl the cnds of juf;hu; ‘prmul le

of cquality or any. othcr remodv d(*(‘m plope , 10 11

circumstances of the ¢ ase may plea\c bc al]o‘\ ecl

P_étitione_:rs ;
CRafiullah o A
Alla-y
Through - /-

La_]

D.éltecl: o AdVOC«JiG‘ 'f-hch C,oun

ATTESTED A
L EXA .
peshawamgfgoun
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e " Constitution of Islamic Republic of P: ll?l Lcm 14

5 . Any other law hoolk exs.per need.

e

Q_I‘BT_IF_..I___ ATE:

i 1S C(:'Zl‘tl.ilﬁ.’d on the instrmu(ms Jf my Chcnts That no’ sue .
. like Writ Petition has e‘alllcx"bocn flled by tha ptnhomﬂs -

~ before this Honourable _Céurt regardlng the mﬁ\mquer :

LIST OF BOOKS

(,ERTIF:EDTO BE T, UF(‘nn% L

By ?
B g:".a' Rirns Co\ ER .
?hu & nﬁad Uam.tnr “;‘rttpgﬂ:haa‘wal’

v

hadat Craes 13030. .

12 FEB 2020 -
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'PESHAWAR HIGH COURT, PESHAWAR .
' FORMOFORDERSHEET =~ = =

| 06.11.2019

Date of Order of Order or other Prtocee‘dings with éignature of Judge.
Proceedings - ) o
1 .  >. ~2 . . L '\8A2¥.
ORDER | Writ Petition No.5236-P/2019 o : :

Present:  Mr. Lajbar Khan Khalil, Advocate
for Rafiullah etc., petitioners.

KRFREANKX

QAISER RASHID KHAN, .1.-Tfie?.;'>§nﬁcs_nefs,
through the instan£ .writ petitioﬁ,-have' é.sk‘ed‘ for th»é.
issuance of. an appi-qpfiate Writ .seeking*—direct.ions‘ to
the respondc;lts_io (.)OL}'r-lt ‘tl-n"eir '}')reviouAs- sérvicg w.e-.f.
+30.09.1996 to 1,5.b2.1,99f9 tov;afd.s_.pa'y .br_oté(::ti@n'arid '

pensionery benefits.

: 2. Atthe very bu~1se1,' thic..le»arnedﬂ céun%l for thé'
petitioners frankilyhéub.mits that being cAiivil servants the |
petitioners in view of ;he bar conﬁaiﬁed: pndc; Articlc‘
212 of the c'onstimﬁomr the ‘I:slamicARep,L.zBiic of
Pakistaﬁ,‘ 1973 ca.nnz'ot s,c.:ck. their.. remedy ‘befo-re this
court but simultane;ﬁusl)'( requeété that thi‘s petition be
treated as an aip_péal and sent to the. ,cg'.)nc'erﬁeci

departmental authority to decide the same; .

Accordingly, we while disposing of this writ

petition, treal it as an appcal before the Director

Ry

ATTESTED
FTEXAMINER - .
Peshawar High Court . .
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General, Health' Services, -Go-v_e.rnmént‘“"of Khyber o
| Pakhtunkhwa, Peshawar and direct him to ;jé(;ide"- the
same in accqrdancg ;/’vith law within...:a;r.nqnth.v The |
office is directed f.o-,:send this pe’iition ~t:c.>'t.he ‘e.xfores-aid‘ |

authority by retain.ing a'coby th;reof for[recor\d.

* GERTIFIED TOBE TRU

b

(A

R
A g\‘vﬁ

g EXAMINER o
Fosnawar High Covti, Pashayes
v o M A
?‘i’i"é’i"\%‘r’\?ﬁlh-m_‘f OC‘({.Q h3 ]

. q2FEBZB I

(@

* (D.B ) Justice Qaiser Rashid Khan & Justice Muhammad Nrtee{_rf ,'m.néal:



i
C.0.C.No. 22.5//)2020
In
W.P.No0.5236-P/2019
1. Rafiullah S/o Muqgarab Shah,” Junior Clinical
Technician (JCT), Radiology, Hayatabad Medical
Complex (HMC), Peshawar.
2. Alla-ud-Din S/o Gul Dad Shah, Junior Clinical
' Technician (JCT), Radiology, Hayatabad Medical
Complex (HMC), Peshawar. | _
..... PETITIONERS
£ ‘ : - VERSUS

1. Mrm%’f’m‘/ﬁmm}{ %—b Yo Bichunsada .
Secretary, Health Department, '
Govt. of Khyber Pakhtunkhwa,

Civil Secretariat, Peshawar. =~ _ F‘I:ZQTODAY
S - Deputy Registrar
2. Mr. Tahir Nadeem : 13 FEB 2020
Director General Health

S -

Directorate General Health Semces S .
Khyber Pakhtunkhwa, Peshawar. Pes awaNngh Court

....RESPONDENTS / CONTEMNORS

D:\Falzan DATA\Lgjbar Khan Khatll Adv\Rafiullah C.0.C 2020.docx



PETITION UNDER ARTICLE 204 OF THE

CONSTITUTION OF PAKISTAN, 1973

R/W .SECTION 3, 4 & 5 OF THE

CONTEMPT OF COURT ORDINANCE,

2003 FOR INITIATING CONTEMPT OF

COURT PROCEEDINGS AGAINST THE

RESPONDENTS / CONTEMNORS FOR

NOT IMPLEMENTING THE JUDGMENT

DATED  06.11.2019 OF  THIS
HONOURABLE COURT, PASSED IN WRIT

PETITION NO.5236-P/2019, AND IF

THEY ARE FOUND GUILTY THEN THEY

MAY BE PUNISHED ACCORDINGLY.

Respectfully Sheweth: ]

1. " That the petitioner sought through the saia writ
petition the directions to tﬁe respondents/
contemnors to allow full pay‘ protection and
pensionary benefits -of the past service W.e.f,
30.09.1996 to 15.02.1999 and this Honourable
Court was pleased to issue directions to treat the

said writ petition' as an appeall before respondent
FILE DAY

Deputy/Registrar - ATTESTED

D:\Fajzan DATA\Lejbar Khan Khalit Adv\lla.ﬂu!lah’ €.0.C 2020.docx 1:31 iS'B ng“u m—‘



s
< Ny
2.
FILE DAY
Deputy Rlegistrar
13660 am
3.

D:\Faizan DATA\Lafbar Khan Khall) Adv\Rofluilah C.0.C 2020.docx .

No.2 and to decide the same according to law

‘within a month,-vide order dated 06.11.2019, but

the respondents/ contemnors failed to do the
needful. (COPIES OF GROUNDS OF WRIT PETITION AND
ORDER DATED 06.11.2019 ARE ATTACHED AS

ANNEXURE “A”).

That while disposing of the? said Writ Petition‘, this
Honourable Court was pleased to issue the
directions, which are never complied with by the
respondents. For ready feference the operative
para of the order dated 06.11.2019 is reproduced

as under: -

“Accordingly, we jwhilé disposing of this
writ petition, treat it as an dppeal Bgfore
the Director General, Health Services,
Government of Khyber Pakhtunkhwa,
Peshawar and direct him to decide the |
same in accordance with law within a
month. The office is directed to send this
petition to the ._aforesaid authority by

retaining a copy thereof for record.”

That the petitioners have approached the

respondents’ office time and again to seek ‘the

VUNER

pPeshawar Righ 00“’\




~—

e

bo-

D:\Falzan DA'I:A\Lq[har Khan Khatil Adv\Rafiuliah C.0.C 2020.docx

implementatioh of the order of this Honourable .

Court dated 06.11.2019, but they are avoiding the

implementation on one pretext or the other.

That respondent No.2 is intentionally and willfully
not implementing the judgment of this
Honourable Court and today even after the lapse

of more than three (03) months, they have not

taken a step towards its implementation.

‘That the aforesaid conduct of the respondents/

contemnors amounts to contempt of court and
thus through their inaction, they have held

themselves liable to be prosecuted under the

Contempt of Court Ordinance, 2003.

. - That the inaction/disobedience of the i‘esp’ondeht '

No.2 towards non~imp1ementation of the judgment
of this Honourable Court, has lowered the
authority of this court in the eyes of public at

large in general: _
FILED;TODAY

Denutv egistmr
13 FEB 2020

—

=y

CEXAMINER
Peshawar Righ Ci?burt :



SN

It is, therefore, prayed that by accepting this
petition, conterﬁpt of ~cc")urt proceedings may SR
please be initié.ted égainst Athe respondents/
contemnors for not implementing the judgment/
order of this Honourable Court dated 06.1 1.26 19

" passed in Writ Petition No.5236-P/2019 and if
they are found guilty, then they may be punished
accordingly and they may also be compelled
through all coercive measures to implement the
order of this Honourable Court, in its letter and

spirit.

Through

Dated: 13.02.2020

FILED TODAY
Deputy Registrar

13FEB 20

27 JUL 2070
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PESHAWAR HIGH COURT, PESHAWAR.
FORM “A”

FORM OF ORDER SHEET.

Serial No of Date of Order ~ | Order or other proceedings with Signature of judge or
order or or Proceeding | of parties or counsel where necessary
proceeding :

1 2 3
COC No.125-P/2020 in W.P.No.5236-|5/201 9.

02.06.2020. :
‘ Present:- . Mr.Laj Bar Khan Khalil, Advocate for

petitioners. :

Mr.Rab Nawaz Khan, A.A.G for the
respondents. :

M| KHATTAK, J:- i‘he latter submitted
before the court that the order of this court dated
06.11.2019 paésed in W.P.N0.5236-P/2019 will be
~acted upon by the respondent No.2 on or.bef'ore )
23 Juns, 2020. | .
| l»n view of the above commitment of
the learned A.A.G, we dispose of this petition by
directing the respondent No.2 to live up to his
commitment so made by him before the court
through the learned AA.G and c;ompty with the
order of this court strictly in accordance with law
%31\ \ and rule on the subject without being biased

Hate of Prosentagioh of | .m(;;m....--..g?/,;_ _27 2 towards the petitioner for his filing this contempt of
Noof Pages /- -,,’./7. ........................... :

*=""* court petition.

Copying fecaoos .

O P L L LR LT T T T T L T TPy Ty
Fotitlesananens 7 r\.é.{ ..............

Date of Preparatipn of Copy. ...

Date of Detivery of Cops ..

Heccived By,

....... apransnstcsnasnsnsdprcsesfonafeniysnad

(A KHAN Gt Sucrutary) HON'BLE MR.} JSTICE LAL JAN KHATTAK &

- Tl ar l"‘l‘ ‘;:.:!"".:1
- Il roar
&‘:" ore JevGiey Aa"nc!a ‘n.;"r.
WA Shahsdal Qrde; Qb

27 JUL 2080— —



f A

<0 ' Wcst Pakistan (flvib?e.-viceg Pension ]iyuics ' /L//\/ /

Note:- No pension shall be admissible to a civil servant who Is dismissed or removed

frem service for reasons of discipline, but Government may sanctlon compasslonate .
4llowance to suck a-cvil servant, not exceeding two third of the panslon or gratuity

which would have been admissible to hjm had he been Invalidated: from seivice on
the date of such dismissal or rem wal. ‘

, L _ Section'19(  f the Khyber -
I'akhtunkhwa Civil Servants Act, 1973 - '

L CHAPTER —II -
"SERVICE QUALIFYING FOR PENSION

P Conditions of 'Qua|ificat36ns — The service‘ of a Government Servant

does not qualify for penslon’ unless it conforms to the following three
conditions: - ‘ , - .

First - The Service must be under Government.
Second — the service must not be Non-penslonable.
o

Third — the service must be pald by Government from the Provinclal Consolidated
- Fund, . : . S

* Note - (1) For the previous service of displaced Government servants which

qualifies for pension see Chapter - VIL.

* No£e4(2) * Service’ rendered  after retirement . on  superannuation . -

pens’ion/retlrlng pension shall not count for pension or gratutity.
2.2 Beglnning_l of ‘service — Subject to. any special rules the service of
Government servant begins to quallfy for pension when he takes over
charge of the post to which he is first appointed. '

_Temporary and officlating service — Temporary and officlating service

2.3
“shall count for pension as indicatéd below: -
O] Government servants borne on temporary establishment who have
' rendered more than five years continuous temporary service shall
count such ‘service for the purpose of pension or gratuity; and
(i) Temporary and officlating service followed by conflrmation shall
also count for pension or gratuity,
2.4 Sai'vl_cq in a temporary post on abolltion of a permanant post — If a

permanent post, on which a Government sarvant holds a llon, & abolished
undel clreumstancos ontiting him to_ get »a compensatinn  penglon or

' gratiity, his sarvica thereafter n a tempornry post undar Governmaont
quallfias for panston,

 ote (1) and (2) Substituted vide notification No, SO(SR) V-915/65 Dated 6Ly May,
1965 . |
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR -

W.P.NO. 1188-P/2014 . - {

| Baghi Shah S/O Alam Shah (Late)
Village & P.O Urmer Payan,

Tehsil & District, Peshawar
e Petitioner

VERSUS

‘1. The Government of KPK through Secretary Finance, Civil Secretariat,.’ ’
Peshawar KPK. C ;

-

5 The Accountant General Khyber Pakhtunkhwa, Peshawar.

3. The Executive Engineer Highway Division, Peshawar.
............. Respondents .
WRIT PETITION UNDER_ARTICLE 199 OF THE

CONSTITUTION . OF TSLAMIC REPUBLIC —OF
PAKISTAN, 1973. '

PRAYER IN WRIT PETITION:

On acceptance of this writ petition the office order No.

Pension-11/B-3/2012/W-5/2013-14 Dated 19.02.2014 may

please be set-aside, and an appropriate writ may please be

issued directing the respondents to finalize the pension

case of the petitioner zmd ﬁc be paid his monthly p?ensnon ' .

or any other remedy deem proper, in the circumstances of

the case may also be allowed.

cested |
F\M o




CPESHAWAR

JUDGMENT SHERT

|N THE PESHAWAR HIGH COURT, |

Juneia Ao MENI

JUDGMIENT

\
Dute of |u.-".u‘i1;;_}, " F\q ~- ('..‘(\1 - r) Q \J__{

Petitioner \-2-,4\(3}\1; <,\v\(\\\ \_'__\__\__\\\__\__:7._~‘|_L{_\_\ \\\(\\J\bﬁ ‘\)41’0'“\ (\ C“i\\/

Responden ¢ —\-._\\1 el . “(t :\’h‘l i\/\\’: \\/\;/\;1"-\\-{ C"L M\\ R?\@'\

****Nh‘){v{ﬂk?t****?’\'**

NISAR HUSSA!N KHAN, J.- Instant petition has

Lecen filed with the followiqig prayer-

“Oﬁ acceptance of’ this writ _pctirion,:
the office o.}j:der NQ.Pcnsion—H/B~3/201 2-
8/W‘-5/2013-'14/16§, ~ dated 19.2.2014
may please be "ot aside, and an
 appropriate Wr;;t may please be issued

directing tne respondents to finalize

the pension €asg of pctitioner and he : g e
) L T

:-’-)—-cln

O SEP 2R




be paic:f his“n.wonthly pensfbn, or any
other remedy deemed proper, in the
circumstances of the case may also be

allowed."

N

2. Pctitioner has averred in his petition
that he was initially appointcd-as- Cooly on tixed pay
in Highway Division Peshawar on 31.12.1995 and
his service was regularized with effect from 1.7.2008

and uftimately " retired on 6.1.2013 from the

Government .service ,on attaining the age of

superannuation; that his case for grant of pension

was proccsécd but was objcétcd by the Accountant

_ General office with the pleca that the pc'tiriorvcr is not

-
0.

entitled for ansIon"duc to fack  of fulfitment of
prescribed length ~of scrvice as a permancnt
cm'ploycr.:. He maintained that his :;imilarll}'r placed
colleagucs have been cxgcndcd the bencefit of

pension but discriniinatory treatment has been

meted out to him, herice (he instant petition. R :
. : -~ M .




3. ' Respondents in Para-5  of their™

comments have stated thar_pensionary b:enefits are
not admissible to the qu;'t;'o})cr :_mclcr-(hc_' Ru‘lc.s.
becausao he has oaly fawr yoaes, 6 nvanth J‘(I.'.ly'j'.‘l
ragular servico on his crodit. So by w‘rlu'o of Financo
Departiment leotter No.BO.1/FD/1-22/2GO8-09.: ()::lcd .

30.7.2008, he is not entitled to the pensionary

benefits.

4. Learned counsel for petitioner argued that

the respondents have wrongly discriminated the

petitioner whercas his similarly placed colloag‘ncs.‘

have been extended the benefits of pension and by
virtue of Rule 2.3 of West Pakistan Civil Service
Pensionary Ruleé 1963, he is entitled for pensionary

benciits.

5. Learned AAG vechemently opposed
the contentions of Iéamcd for petitioner and argued
that in view of Seition 19(2) of NWFP Civil Servants

Act, 1973, he is nut entitled to pensionary benefits.
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.'effect from 6.1.2013. After retirement, - he filed

.application for pension and gratuity to ‘the

on 18.11.2013, which )}vas précchcd. However, it

4>

B T We have scanncd the entire material

available on file in the light ot the arguments of the

jearned counsel for the parties.

7. . Admitted facts of the casc arc that
pctitioner was initially appointed as Cooly on fixed
N '

pay in Highway Division, Pcshawar on 31.12.1995

and his services werce regularized with cffect from

'4.7.2008, vide Notification No.BO.1/1-22/2007-08,

Jated 29.1.2008. Later he was retired from service,

vide office order No.139/6-E, dated 7.2.20713 with

)

concerncd office of Assistant Accountant Genural

I

was returned on the objection of the Finance
Departmen‘t that petitioner did not have prescribed

length of service qua!{!yin‘g him for pension and

s - ) g ¢ . .

gratuity on his credii, so was not entitled for

pensionary benefits, vide their lefter No. Pcnsion-!t& .

N R '
Higl Coun,"
LEP 2014




N B3 /2012-8 /W-5/ 2013-14/ 168, dated 19.2.2014, The
- '  petitioner has also raiscd qz‘)estion of discrimination
/ » . A in Para-7 of the writ pctition and the same haslal;;o
_not been specifically denied in their comments and
simply stated that 'sir.:cc it pertains to r!vc_}cdorb,
honce no commcnr::.-
8. ~° . To resolve _fhc controversy, Rule 2.3
of West F"aki;tan Civil Services Pension Rules,

L

1963, is repr'odu-ced herein below:-

“Temporary and_officiating service—Temporary

and officiating service shall count for pension as

ind_ica!ed belove:-

(ij . Government  servanis  bornc 0D
rqrﬁpOgary establishment who have
P ' rcndcr?d .more than five 'years
g{/‘ ‘ conu‘nuousg temporary‘ service shall
count ‘suc'{: service for the purp(;‘use of

pensign of gratuity;.and
S (i) Temporary and officiating service

followed by confirmation shall also

count for bcnsion or gratuily.
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placéd are treated alike. The courts, being the
custodian are to safeguard the inalienable rights of
the citizens as cnshrined in the Constitution.

Whenever any such infringericent of rights is

\ :
brought to the notice of the court, that is (o be
_struck down. Here in the instant case, sirice
respondents have not denied discrimination as
averred in the petition, so their act of depriving the
pctitioner of "~ his pensionary benelits is  not

condonable and is liable to be struck down.

10. Thus by accepting te instant
petition, the impugned office order of respondents

is set aside and they are directed to finalize the

pension case of petitioner within a period of two

months positively. ‘
p y ..‘/)’. ///‘,‘)z.

'(4”‘
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<

NP ‘S..f.(“(( - b
KC// /ﬁ[(z///c S ﬂf'( 2 "

—
J \Announced on
gt Sc-spt 2014,

Attested -




%/t//\/éx' W
Wri‘t petition No._3//" A;m:;

Mr. Muhammad Arif (Retd Driver),
Government Driving Training School,
Peshawar. «iud ik sve e wbuas W%y

PETITIONER
VERSUS
1. The Secretary to Government of KPK, Transport Department,
Civil Secretariat, Peshawar.
2. The Secretary to Government of KPK, Flnance Department, Civil
Secretariat, Peshawar.
- 3. The Secretary to Government of KPK, Industries, Commerce,

Min: Development Labour & Tech: Education Dcpartment Civil
Secretariat, Peshawar.

4, The Secretary to Government of KPK, Establishment
Department, Civil Secretariat, Peshawar. '
S. The Director, Transport Directorate, Govemment of KPK, Clvni
AT LES TE Wsecretariat, Peshawar. :
h@immﬁ | RES_PON_DENLS
g war High Couwrt.. e

1ODEC 2014 .
P , WRIT PETITION UNDER ARTICLE 199 OF THE
- CONSTITUTION OF PAKISTAN 1973 AS
AMENDED UPTO DATE.

seyssscavany

" RESPECTFULLY SHEWETH :

Brief Facts giving rise tq the present petition are as under:

1.  That the petitioner joined the Government Driving Training
School on 1.2.1987 and retired from service on 31.01. 2010 on
attaining the age of superannuatson (60 YEARS) Thus, the
petitioner has 23 years ‘service at his credit. Order of

~ Retirement and Granting LPR are attached as Annexure-A and
B. .

2. That ,after retirement, the pension papers of the petitioner
were prepared and submitted, but those are still not fmahzed




' JUDGMENT SHEET
N . PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

Wit Petition No. 361-P/2013

JUDGMENT

Date of he:n‘inp,............‘.....24.l 12014

.................

YAHYA AF‘RIDI.LJ.- Muhammad Al the
pelitioner, seeks the constitutional jurisdiction of
this Court praying that

“It-is, therefore, 11051 Jiamhly prayed
r - ' ' that on acceptance of tiis Wit
B C petition,  the  inaction of the
respondents iy finalizing hix pension
case and pot granting peHSionary -
benefits to-the petitioner Sor his 23
years remdered  service, s -
constitutional, wnlawful,  illegal,
without  lawful — authority and
- violation of the Honorable Supreme
' Court's dircctions. The rexpoadentty
may fm-rljur please be directed 1o
Sfinulize !{w peasion  case of il
S A . petitioner . und 10 grant  the : !

: ﬂ%:g ESTED : pansiaum{)- benefits to the petitioner
R AMINE R wirhout {li;;_;)'ﬁ(rrhcr delay. Any other
: _geg%avam High Cour . remedy, ot specifically prayed for,
Ty DEC 2014 may dlso e yrantediin fuvanr af the

: : ,;cririom:}é-‘.

§ b=

BTTRSTED
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2 In essence, grievance of the petitioner -is that
~ ‘the respondents did not findlize his pension casc, :
R : :
. : .o )
) \ . . . .
. ‘ ~ desgpite the fact, that he has served the depurunent
. for 23 years and retired [rom service on 31.1.2010
after attaining the age of SUPErannuation.
3. AL the very outsel, fearned counsel for the
petitioner statad that the issue involved hercin has
already been decided i3y this Court on H.O.201d W
Buphi Shali’s  ease (Writ Petition No. 1188-
P/2014). The relevant portion of the said judgment
is as undet:
wTo resolve the controversy. Rule 2.3 of
West Pakistan Civil Services Pension
Rules, 1963 is reproduced frercin below:
Temporary _amnd officidiing
service- Temporary and
officiating service shall count?
. Jor pension as indicared.
4 (i)  Goverment servdiis huorace
_ ’ on temporary establixiuncnt
: ' who have rendered more
than five years continuons
remporary service  shall
AT STED count such scrvice for the
% ‘\ . . .7 -
¢ qurpose of - pension - 0!
XAMINER purp ; f !
#gshawar High Court. graruinyg and
© "1 0DEC 2014 (ii) Temparary Atf'nd offiviating
oo : i service Jollowed hy
: , confirmation shall  ualso
iP o ’ . count jor pensionor
5 o - aratuiny.

It is manifest from the ibid Rule
thast lienw qeanprorary and officiating
service shall be counted for pension
and gl'u}fti_l_v. e is elaborated in
sub-rule(iy  thar  five  years

, -

AL A WO
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_. ‘ : Continuons femporary scrvice of
R civil. servant shall couwnt for the

_ purpose of pension and  gratuity

A and by virtue of sub rule(ii) of ibid
Rules, temporary and officiating
service followed Dby coufirmation
shall u!w ot for pension and
g:‘m’zut)'

4. Ih view ol the above clear findings, this Coun
alsa tollows the e,

. . ..\ . - N N
5. Accordingly. this Writ Petiteon 1 sliowed vad
the respondents are directed 1o fmalize the pension
case of the petitioner in terms of the cleur finding ol
this Court in Writ Petition No. PIRS-P2014, staed

above, within a period vhtwe months, positively.

D241 1.’.’_(] 1.4,

5 *Na\val) Sh;\h‘:‘ TP PP, SPLEEEL Lt A A

Gate of Presentatio el spplivation. /{////‘QU/C

N ub Paves o L. g/“/ L i veveenensasansons
Copying bev. e o o eteeesnecasersesananees
Vet Iu/ TP emirieraee
A'a.nl ., .-/é.-—-'—‘f.’.'). ...... eeanaes
l).au ol I'wluruun ol Capy.. ]/0//,_.,9 -—Q.ﬂf’.’. ".

ate Civen For Pelivery. .{.a ..... /9,‘79/‘{ éf
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“N
O

Haery ol Capyo.f.

o ey S RTINSV TINATNG




-'itkaﬂ‘-l

SOk .
R N
i N [
L
. e L,
a T s AY
S

28 NOV- 2013

12-

PR A

.fll
|

L3)

\

BEFORE THE PESHAWAR HIGH COURT PESHAWAR.:

WRIT PETITION NO._%2 2! frors.

‘ Sultan Muhammad, Principal,

Bajaur Pu‘bllic School Bajaur Agency.

Khalid Ahmed, SET, " .
Bajaur Public School Bajaur Agency.

Syed Jehanzeb, SET, .
Bajaur Public School Bajaur Agency.

" _Liagat Ali Khan, SET,

Bajaur Public School Bajaur Agency.

Nasrum Minallah, SET,
Bajaur Public School Bajaur Agency.

Muhamrﬁad Rahim Jan, SET,

" Bajaur Public,School Bajaur Agency.

N X . . - . (. .
M. Ashfaq Hassan ,SET,

" Bajaur Public School Bajaur Agency.

Ubaidur Rehman, SET,

* Bajaur Public School Bajaur Agency.

Bahadur'khan, SET,
Bajaur Public Schoo! Bajaur Agency.

Muhammad Dawood, SET,
Bajaur Public School Bajaur Agency.

purdil Khan, SET,
Bajaur Public School Bajaur Agency.

.
]
t
i
R
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i }

;‘:Raiz' Hussain, CT,

t
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JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT PESHAWAR
JUDICIAL DEPARTMENT -

Writ Petition No.3221-P/2013

JUDGMENT

Date of hearing: - 01.03.2018

Petitioner(s): . ﬂwuﬂ/ﬂ?}/{g}(’%ﬁz‘" /,’@/WM ’

Respondent(s): Mﬁéﬁ%ﬂ, Mfcv".—
~ LS s -

e khErkE

IKRAMULLAH KHAN, J.- Petitioners have
filed instant Constitutional petition for issuance of an
appropriate writ with the following prayer:-

“On acceptance of this writ petition
the non-counting of previous service
of the petitioners towards pay
protection and pensionary benefits
by the respondents may be declared
as illegal, unconstitutional,
arbitrary and exploitation of the
past good service of the petitioners.
The respondents may further please
be directed o give full pay
protection with pensionary benefits
of the past service rendered by the
petitioners 1o meef the ends of
justice and principles of .equity. Any

other remedy. which this august
court deems fit and not specifically
prayed for that may also be awarded
in favour of petitioners.”

2. In essence, petitioners were appointed in the

year 1990 and onwards by the Political Agent, Bajaur

Avt Mardn 7Y
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" Agency as Principal, Teachers, Ministerial Staff and

Class-1V employees, in the Bajaur Public School and .

Coliege with the condition that they would be allowed
pay scales and other allowances admissible to a Civil

Servant in Bajaur Agency. Later on, the Bajaur Public

School and College was taken into supervision and

control by the Federal Government and services of all -

the employees appoiﬁted by the Political Agent, Bajaur

Agency on contract basis were made regularized vide -

Notification issued by the Governor's Secretariat,
Khybcr Pakhtunkhwa, Pcshawar on March 28 2013.

In para—4 of the Nonf' cation, it has been held that all
the ehgnblc mcumbent teaching and non-teachmg staff
will be adjusted against the regular sancnoned pposts on

merit cum semorlty in service in the respective scales

and categories. As the pCtltlonch were eligible to be

reguianzed as such, they were adjusted on regular
newly created posts with immediate effect vide order

dated 20.5.2013, however, the previous services

rendered by the petitioners were not counted towards

their pay and pension by the respondents, hence, the

instant writ petition.

3. . Learned counsel for  petitioners

contendcd that though the services of petitioners were

regularized since 2013 but the rcspondents have denied
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the benéfit of protection of pay and pensionary benefits

" {o the petitioners on the sole gropnd that the previoﬁs

services rendered by them were on contract basis, as

such, it cquld not be counted towards the length of

their service, which act of respondents is against faw.

4 On the other hand, leamed counsel for- o

respondents 'contended_ ‘that the services of f)etitior'aers' .
were not e-ither on contract or adhoc basis, but t~he)y
were appointed by the Political Agent, therefore, the )
period of services rendefed.b)-/_ the petitioners in the
concerned School could‘ not Be counted towards their

pay and pension, efc.

5. - We have heard léamed counsel fqr the

: partie§ in lighf of law and availablc record.

6. " The first appointment orders of. the
petitioners reveal ‘that though they were ai)pointed by
the Political Agent, Bajaur  Agency but on the
condmon that the petmoners “will receive all the.
bcnef’ ts and allowances admlsmble under the rules to a
Civil Servant. The Nouf’ cation lSSLlcd by the wonhy
Govemnor, Khyber’ Pajdlmnkhwa itself reveals rather’
admitted therein that petition?rs were on-contract basis

and. their services were regul‘arizved.-‘Ruie 2.1 of

Chapter-11 (Service Qualifying for Pension) of Civil

ook - .
{ 'f\. ""'I- a
7 , il l;.z [ ;
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Servants  Act, _1973,‘ prescribés conditions  of
qualifications for pension, which read as:-

Rule 2.1. Conditions of
Qualifications.-The  service of a
Government Servant does not qualify
for. pension unless it conforms to the
following threc conditions:-

First:- The Service must be under
’ Government.

Second:- The Service must not be
non-pensionable.

Third:-  The service must be paid by
Government  from  the
Provincial Consolidated
Fund.

Note- (1)  For the previous service of
displaced Government
Servants which qualifies for
pension see Chapter-VIL

Note-(2)  Service rendered  after
retirement ©on
superannuation pension /
retiring pension shall not-
count for pension oOrf
gratuity.

7. “The abovementioned rule ad_ndinedly shall be
applied to the case of petitioners als they were
appointed on the conditions applicable to the Civil
Servants. This court in Writ Petition No.1188-P/2014
titled “Baghi Shah Versus The Govt. of KPK
through * Secretary Finance, Peshawar and two

' j ' others, decided on 9.9.2014 has held that .- .

“The Courts, being the custodian,
' ' are to safeguard the inalienabie

rights of the citizens as enshrined in

L altepe eadet e s T e L=

N o




the'gpnstit.l-;_gion‘ Whenever any such
infringement of rights is brought to
the notice of the court that is to be
struck down. Here in the instant
case, since respondents have mnot
denied discrimination as averred in
the petition, so their act of depriving
the petitioner of his pensionary
benefits is not condonable and is

liab_le to be struck down.”

8. Similarly, this court while resotving the
.dentical  proposition. of law in 'cas.e titled
“Muhammad Arif Vessus The Secretary to
Govemlﬁent of KPK, Transport 'Depsrtment,

Peshawar and other" decided on 24.11.2014 has

‘held : “that the nert‘od served by a Government

Servant on contract basis shall be counted towards his

pensionary benefits, after _regulation, _in aqcordance

wifh Rule 2.3 of the West Pakisran Civil Services

Pension Rules, 1963."

9. Likewise, in case titled “Muhammad

Farooq Versus Englneer tn Chief, ESC Branch,

General Headquarters (GHQ), Rawalpindi reported

as (2012 CLJ 343), the Honourable Lahore High

Court has held as follows:-

“Government Servant continuously
remaining in scrvice without break

‘would after his regularization have

e

.



the right that the period of his
service before regularization be
counted towards his pay, pension

and promotion.”

{0. - This Court has decided a number of Writ
Petitions through .its consolidated judgment dated
2262017 delivered in WP No.3394-P/2016 has

held: “that the person selected for appointment on

contract basis and thereafler his regularization, the

period served as a contract employee shall be counted

towards his pension, pay and promotion, etc.”

11. The facts as well as the legal proposition

involved in 'lhis case is ‘similar to the one already
decided by this court in the above mention‘cd cases, -
th'erefore, this court could not take a different view,
. therefore, this writ petition ié disposed of in thé term

_that the services rendered by the petitioners as contract

» employees shall be considered towards their pay and
W Y s W I

pension. ' W &_g_‘ -
Announced.
Dated: 01.03.2018 :
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1
T o resulted in divorce/ prior 'to the ﬁlmg of the,

b mﬁrmrty i the i

X

.aetmon -is .de 01d "of merit and. the s

a2 Civillaw Judgments (2012 cu) Vol.
Noor Khatoon v. Khuda By sh :
Syed Sakhi Hussain. Bukhayt, J. (SC)

5-  Furthermore, there i ewdence on record: that
S ' 'daughter of the petitionef was married to the son of - '

_ Khuda Bakhsh respondent: No. 1 but the mamage

S petmoner s suit. THis fact m conjunctrom . with the

|

| - .-

] .

A 'crrcumstance that /the - petrtroner did not assail the . -
| - mutation Exh. P/5 for almost ten year‘ despite

knowledge of e game, shows that the/suit was

',Abetween the etmoner “and respondent N

ugned order Even ‘otherwike all the three
Courts, have. givgn findings of fact againsy the petitioner,’
therefore we gre -not. persuaded to upsey the same.  This

irsmrssed and leave to appeal declmed

2012 cu .

o "Ifreseht Mr Justice Mian Sgqib star .
" M. Justice Asif Sdeed Khan Khosa
' [Supreme Court/of Pakistan] o
: Crvrl Revrew Petruon No. 9/L of 2010 in erl Petmon .
7 Ne. 728.L of 2006 djfmissed on 23.2. 2011,
On revrew from the order dgted 4.3 2010 of this Court passed
| in Civil Petitio No. 728-L. of 2006). '
, TMA BAHAWALP R CITY, ETC -~-Petrt10ners
- versus

’ .‘ﬁled on act ‘nt of the differences wiiich arose

petltron have already been considere

" Leave Refused..
L AT - and srgmﬁcance for the purpos '

) Supreme Cour i judgment under revrew

© Masu Ashraf Sh., ASC for petrtroner. _' L
Re ondents not represented ‘
te of hearmg 23 2.2011.

ORDER Y. I
MIAN SAQIB N[SAR, J .---Revre \ of the case does e

mean re—hearmg The :,ubmrssrons myle in support of thi

in the judgment unde
review. THe specific reference to gection 156 of the Loc:

Government Ordinance for the rev' W has no much relevano

of thrs petmon No case i
made out. Drsnussed '

Revzew Declmec

- 2012CLI%M43 .
Before Rauf Ahmad Shetkh 7. (Rawalpmdr) -

| .Wrrt Petition No 2636 of 2010 accepted on 30.1. 2012. |

MUHAMMAD FAROOQ---Petrtroner 1
LoLoversus |

1 ENGINFER IN CHIEF ENC BRANCH GENERAI;.

~HEADQU'A RTERS (GHQ), RAWALPINDI -

2 DIRECTOR WORKS ENGINEER ARMY GENERAL

TYT A TV
ITADTERDC /MY DAWAT Dn\TnT-__Dncnnnrlnﬂt
o

34t
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(a) Government servan —
Government servant contmuously remamtng in servrce o

wrthout break would after his regul
his service before regularization be counted

pension and promotion but not semorrty
y- mot countlng

b
I
s
gt
o
"1
| the perrod of

towards hrs pay,
1 Competent’ authortty would " act -illegally b
service before regulanzatton towards pension of petmoner '

ngh Court. accepting - writ - petrtron with dtrectron to
respondents to count serV1ce rendered by petrt

regularrzatron towards hrs pensron o ' (P 347 348 349)._' '

i ¥ (b) Constttutron of Paklstan, 1973--- .

N tbad for non-Jomder or mis
~ rrule9 Orderl CPC

ﬁ‘:["(c) Thid— S

B - .
.'= ' Art 199 Wl’lt petmon under Att. 199 would not be ~
- barred when appointment letter of petttroner did not show- that

- hrs servrce . would be governed by C1v11 Servants Act, 1973.and

: rules framed the‘reunder (P 347)‘

(@ Thid—

i
b
\
1

_ .when pettttoner s right to equal treatment guaranteed under
Art 25 stood mfrrnged and it rs proved

petlttoner was not treated e
fundamental ;right of equahty before law guaranteed under

— - am

P :

arization have the rrght that:. ...

joner prior ohis

\_ =

‘t Art. 199, Writ petition filed under At 199 would not be
-Jomder of partres as. provrded in .
(P 348)

Arts 199 212. Bar under Art. 212 would not apply

on record that .
qually in accordance with -

¥XIL - Civil Law Judgments (2012 CLY)
Muhammad Farooq v: Engineer in Chief, ENC Branch
Raquhmad Sheikh, J. (Rawp) PR
- Muhammad Ramzan Khan for petmoner .
Sardar Maqboo! Hussam, Standmg counsel

ORDER

s-pay and pensron be declared as 1llegal and they be drrccted

mark & satrsfactton of his - superrors He was grven

‘any order. It was contended that.. Sher Zaman and Musaddaq
thahd whose servrces were also regularlzed like the servrces
of the petmoner were grven the beneﬁt of addrtxon of the

-:rpenmon but in his case-the said beneﬁt has been . thhheld and
2" such: he’ has ot been’ treated equally wrth the sard

| Arttcle 25 of the Constrtutron of Islamrc Republrc of Pakistan,

Stated above has been prayed for. - .

b thUF AHMAD SHEIKH J ---The petttroner has -
'aye at mactron on part ‘of respondents to consrder the .
rvice rendered by him w.e Jo17.2. 1979 to 8.5.1987 towards -

't consider the same- for the above—mentroned purposes It was L
.stat_ed that the petrtroner was appomted as Casual Labourer -
der the relspondents on 17. 2 1979 and throughout lns service. o
orked as ‘Oil Engine Driver .-and'his se_rvice was upto the
vapporntment letter on' 27.4. 1987. but. his prevrous servrce was - .
1ot counted towards pay and -pension so e, made repeated s

irlequests from’ trme to trme bt the respondents did not accept 3
is genume demand wrthout grvmg any response and passmg :

¥
2 rvice rendered pnor to regularrzatron towards pay and .

.
-employees-- 'so his . fundarnental rrght as guaranteed under -

A 1973 ‘has _been mfrmged With .these averments an order as o

The resDondents contended that the netitinn wae nat

us .

. . N

P

i

e




' . maintainable . under Article 199(3) of the Constttutton of

-service; that his prevtous appnmtmem w.e SO 17.2. 1979 was.

Xxxn - Civil Law Judgments (2012 CLY)  © . 347
~ Muhammad Farooq v. Engineer in Chief, ENC Branch -
Rduf Ahmad Sheikh, J. (Rawp)
of Islanuc Repubhc ‘of Pakistan, 1973; that the petition is not,_ '
in proper form and’ the Federal Government could have been -
1mpleaded only through Secretary 10 the Govemrnent of
- Pakistan Ministry. of Defence that the pettttoner cannot take .
beneﬁt of the servxces rendered ‘as’ casual labourer on ‘a
pro_lect' that Sher Zaman, etc. were workmg agamst .
) permanent poststso after regularrzatton they ‘were grven the -

346 Civil Law Judgments 2012 CLY) " Vol,
~ Muhammad Farooq v. Engineer in Chief, ENC Branch' :
: Rauf Ahmad Sheikh, J. (Rawp. ) o ,

' "non—jomder of necessary parties; . that ‘the same is .not-

Islamic Republtc of Pakistan, 1973; that: the petttloner was-'
‘appomted as casual labourer (RTE) in 1987 so his salary and;_
v‘pensron “would be determrned from the date of Jomtng the"

' 20.7:2009 that his’ request cannot be acceded 't8 and other
-.the petsons ‘mentioned in the petrtron was different from that of"‘-;

* the petitioner, who was casual labourer appomted on a progect
~and that under the rules, he could have not been glven "the"

|  ‘petitioner had’ continuous. service. to his credtt w.el. .

= performed the duties satlsfactonly throughout his career; that‘, .
" no doubt the seniority cannot be given to him w.e . 17.2.1979

. ~prror to his regulartzatton as was given to other employees,

" raised reliance is placed on 2005 SCMR 100 and 2002 'SCMR

__that the petition is barred under Article 212 of the Constitutiof,

purely of casual nature s0 the same cannot be counted towards
pensron and pay as the same is not verified from, the Audit and
pay "bills; that the- petrttoner was mformed through letter dated -

points menttoned by hun were also repelled that the case- of

beneﬁt prayed for. - -

" 3. The leamed counsel for the petmoner has retterated-v,,
the shové contentions and vehemently contended that the -

"17.2. 1979 that there was no- brealc in his service and he has

but he is entitled to pay ‘and penston benefit for the perrod'.

who also started career as ‘casual labourers but their services
were subsequently . regulanzed In’ support of the contentions.

574. -

4.: In the cormnents the respondents' haye_ contended

s
A

benefit of the previous service and that the _petitioner was a_

' darly wager prior to regulartzatton of hlS servrce 50 can clatm. \

‘benefit for the satd pertod

T

5 At the outset the leamed Standmg Counsel has

e conceded that the service ‘of the’ pettttoner lS governed by the i

ClVll Servants Act as was clearly mentioned ift his. appomtment B
letter Annexure “H” but contended that he had performed hrs

duttes as casual labourer before regulanzatron of his service so

he cannot take benefit .of the service rendered as CL. The»
appomtment Tetter does show that hts servrce wonld be -
Governed by ‘the ‘Civil Servants ‘Act; 1973 and- rules made
there-under so the petmon is not barred under Arttcle 199(3)
of the Constrtutron of Islamic Republtc of Pakistan, 1973 It is.

. .' an admttted fact that he has’ heen performmg duties regularly ;
" w.ef 17.2.1979. This fact is fortified"from the employment

certificate -Annexure «g" fand ceruﬁcate Annexure “D” It is

'~ not denied that he has been - regularly and contmuously

- working- w.e.f. 17.2.1979. Sher Zaman son of Gul Zaman, '

" who. was also working as casual {abourer (RTE) was

regulartzed w.ef. March, . 1987 and admittedly * he has been'
© given benefit of his” prevrous servrce rendered prior to-
regularrzatton If the Goyernment servant’ without break
continuously remains in sccvice then after regulartzatron he has

LI
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maintainable ‘and the petitioner should seek. remedy before the
Federal Service Tribunal: It is proved on record that the
peuttoner was not treated equally wrth Sher Zaman, who was

t:t-" ‘

‘ junsdlctlon of this Court It is not dénied that respondents are

- but they have ‘shelved the apphcatlon without passmg any

order although tlns -contention appears to. be dl founded m“,': .
v1ew of letter dated 20.7. 2009 but even on rejectton of this -
. |request, he. has- cause of action. No petmon is' bad for mis- o

) _]omder and non-joinder of partles as prov1ded under Order I,
B Rule 9, CPC The concerned authorttles who were competent

- against. respondents -Nos. 1 and 2 Le the, authority -and

appellate atthority in his case. It is an estabhshed law that the * . .

techmcahtles should not hamper the course of Justxee, ‘and may

not be. used to create hurdles in way of adrmmstratron of

the right' that the same be counted towards pay, pension.and
promotion but not for semonty In this’ respect reliance is
placed on 2002 SCMR 574. The learned Standing Counsel has -
vehemently ‘contended that Arncle 212 of the Constttunon of .
Islamic Republic - of Pakrstan 1973 the writ pentlon is not.

: piaced under similar - cncumstances 80 his _right of equal
- treatment ‘as’ provxcled under Axticle 25 of the.” Constitution
stands mfnnged and”’ he can mvoke the Constrtunonal :

the 'authorlty and appellate authortty of the pentloner
Aecordxng to hun he has' been makmg requests time and again -

to pass approprlate order in accordance with law, had failed to- ‘ :
perform their duties 0 the petmoner r1ghtly opted to file a .
petmon against them. It is true that under section 79 of €PC,
tﬁe Federal Govermnent can sue and be sued as Federal
Government of Pa.klstan through Secretary of the Government

© but in this case the petmone_r ‘has confined his grievance :

XXXI - Civil Law Judgments 2012 CLJ) - - 349 .
Muharnmad Farooq v. Engineer in Chief, ENC Branch
' Rauf Ahmad Shetkh FA (Rawp) '
substanttal justice. The petmoner who has otherw1se proved
that he has been treated with discrimination and has iltegally

. » been depnved of the beriefit, which is due to him for spotless

and continuous service .of 8 years prior to his regularization ;
_ shoutd not be  non-suited and” his petmon should not be-
knocked down for techmcal reason.i.e. form of the petmon In
this respect reliance is placed on 2003 SCMR 318. For- the

A foregoing reasons, the petition s accepted and reSpondents are

directed to count the service rendered by the pennoner prior to )
his regulanzatlon as has been done in case of Sher Zaman, etc
and all benefits be glven to hlm in the like manner O

Wrzt Issued

Before 11 iz Ahmad J (Rawalpmdt) T
Wr1t Petmon N? 226 of 2009 accepted on 24, 2012 '*-\:,-
. . /1. SAUADAHMED - L
2. MUHA MAD ZAFEER BHATTI-— eunoners .

. versus . . B

1 THEC AIRMAN ‘BOARD OF INT RMEDIATE&
* SECONDARY EDUCAT ON . .
2 THE ECRETARY, BOARD OF JATERMEDIATE &
CONDARY EDUCATIO '.---Respondents :

Secondary Educatlon

Ny Junior"and'senior clerke the Board appomted as Data
- Egifry.

‘Opeérators after due process would be. entitled to. BS- 11
as allowed to other Data Eftrv Onerators RS-11 rannnt hae
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

'SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 8719 OF 2020

Alla-ud-Din.....o.oo e Appeﬂant

Versus

Govt. of Khyber Pakhtunkhwa and others..............oooo i Respondents

Respectfully Sheweth:

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO 4104

Preliminary Obijections:-

ON FACTS:

1.

pm.\fsm;

) Pertams to record, hence no comments

1. That the Appellant has got neither cause of action nor did Ioicus standi to file
the instant Appeal. | .
2. That the Appellant has filed the instant Appeal just to pressurize the

respondents.

T WY a3 L ST

3. That the instant Appeal is agamst the prevaﬂmg Law and Rules.
4. That tne Appeai is not. mamtamable in, 1ts present form and also in the-pges@:ﬁt
. czrcumstances of the issue. | A A -
5. That the Appellant has filed the instant'A'ppeal with maia—ﬁd: intention hence

' liable to be dxsmxssed

That the Appeilant has not come to the Tribunal with clean ha ds.
That the Appeal is time barred.
That the Honorable Tribunal has no Jurisdiction to adjudicéte‘ﬁpon the matter.
That the instant Appeal is bad for mis-joinder of unnecéssary, and non-joinder

of necessary parties..

In reply to Para No. 1 it is submxtted that the Appellant was appomted as Dark
Room Assistant on contract basis' and not on regular bems Tfhe post of Dark

Room Assistant has been re-nomenclatured as Junior Chmcal Technician
Kadiology on 25/08/2006 and not in 2005. );

i

. In reply to Para No. 2 it is submitted that services of the Aﬁ'pel}ant has been

regularized w.e.f. 16/02/1999 by the then Administrator, HMC Pgeshawar

Incorrect. The contract services at their credit cannot be counted towards regular

service/pension etc.

SRV RE I

i’

Correct as per orders of the Honorable Peshawar High Court, Pcshawar The Writ

Petition was considered as Departmental Appeal. The- Peﬁtmn@r was called for

3
*
H

Pageiof2



personal hearing on 28/04/2020 and the case / appeal has been regretied being not
covered under the rules (4nnrex-A).
Incorrect, as already explained in Para-A of the Grounds.

Needs no comments being formal.

ON GROUNDS:

A.

g a

PRAYER:

Appeal of the Appellant may very graciously be dismissed with costs.

E

F. Detailed reply has already been furnished in Para-D.
G.
H
L
J.

Incorrect. The Appellant is not entitled for counting of his ;f}revious contract
service for pay & pension. ;
Incorrect, the Appellant is not entitled for any benefit of his contriactual services.
Incorrect, detailed reply has already been given in preceding parés.

Incorrect, the Judgment referred in this para has different facts hiénce on the basis

of this Judgment the Appellant cannot be made entitled for pay pijotection.

. As per preceding para.

Incorrect, as in preceding paras.

M
i
Z

. Incorrect. The Appellant has been treated in accordance with law! & rules.

Incorrect as already explained in.lp;ecgdiﬁg para.

That the respondents-seek-permigéjdn td—'_;idduéé- other grounds during arguments.

It is ‘therefore ‘huinbly: ‘prayed that“on ‘accéptancs- of the ‘comments;/ the” instant

H
+

ﬁ_w./\,b\/ <

Secretary to Govt. of
Khyber Fakhtunkhwa Health Depart
Respeondent No. §2

' ;

" i

i

i
P
4

{ Y /i
Sec 'etaf%h wvt. of Directr en ralgHealth Services,
Khy®er Pakhtunkhwa Finance Department Khyber PakHtunkhwa
Respondent No. 03 Respondeny, No. 04

i ~ Page2o0f2
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IRECTORATE GENERAL HE/

KH_ {,.%E,

All co:mw: cations Shouid be Adiidressed o The Direcor Genernl
Health Services Peshaw <3y and not 1 any official Yy name
“ Office Ph t O’T- 9210769Exchange " 091 - 9210187, 091 - 9”}010m~ £ 091

W

‘x,.....'

et

% PAKHTUNKHWA

15

e

5

WHF“R/\S Mr“ Rafiullah Clinical Techriicia

1 {Radiology)
! 7 and J\.!lr.. A}iawddm Ch th&I Technician (Radiology} attached to HMO
Deshauvar fded writ thUOﬁ before. The Peshawar Hz;l* Court Peshawar
for ¢ ntmg grapt of 02 years' Adhoc sérvice to ward perision and pay.
And WHEREAS, the Peshawar High court Peshawar
directed the DGHS KP to g lecide the case the accordance fwith law,
{. " And WEREAS, both. the above Detmoner;i‘ sre personally
: S .
é*rared on 28.04. 4020 and xnform them Lhat the request is not covered
under the mles
; The. Compbtem autho JV viz DCH P astbeen p pleased 5
i : regret the reguest of the above peu’noners being not cmger’:ed under the
; rules. .
‘t , g
13 : ' Sel/ - : ;
i g
DIRECTOR GENERAL HEALTH
: SERVICES, KP, PFSHA WAR.
. ',;‘ - - ] : —~
. - No. f"’f‘ b “5 & JBVI, Dated Pesh. The % —_J /2020,
| i .
; Copy forwarded to the:- :
ot Hospital Director, HMC MT] Peshawar. ,
: 02. Assistant Director (Lit:) DJ—IS KP Peshawar. i :
03. DA-concerned, DGHS Khyber P"*lfhtvr‘}fm"a Peshawa
i t
For information and necessary action. i
g
kS /’{:
i
s/ A IRECTOR GENERA]
" {_SERVICES, K.P PES!
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BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR
Misc. Application No.______ /2021
In Service Appeal No.8719/2020
Alia—ud-Din ....... S .. ......APPLICANT/APPELLANT
VERSUS
Govt. of Khyber Pakhtunkhﬁa & others. . . RESfONDENTS

APPLICATION FOR SEEKING PERMISSION
FOR ADDING/ INSERTING/ AMENDING
ADDITIONAL PRAYER/ GROUNDS IN THE
ABOVE MENTIONED SERVICE APPEAL.

Respectfully Sheweth:

1.

That the above mentioned Service Appeal is: pending
before this Hon’ble Tribunal which is fixed for today i.e.
17.02.2021 for written reply/comments of the

respondents.

That thé circumstances of the case also reveals that the
applicant/ appellant is entitled for consideration of the.
contract pefiod/ duration to be counted towards his
se*niority besides his pay protection pensionery benefits
and promotion, therefore, this prayer/ grouﬁd may also

be considered as integral part of the main appeal.

That the above mentioned additional relief/ ground was
left inadvertently and there is no bar on amending the
instant appeal or asserting/inserting of any additional

ground.



pny

o -

—e

4. That the relief asked fdr, in the instant application is by
virtue of operation of law and this Hon’ble Tribunal has
ample powers to consider the additional prayer of
applicant/ appellant keeping in view the facts and

circumstances of the instant case.

5.  That the additional relief sought for is necessary to be

considered in the best interest of justice.

6. That since the applicant/appellant is still serving and

therefore this extra relief arose out of this situation.

It is, therefore, most humbly prayed that on
acceptance of this application, the applicant/ appellant
may pleése be allowed to amend the main service
aijpeal and insert the additional prayer/ground thereby
counting the previous contract service of the applicant/
appellant for the purpose of seniority as well as for tﬁe

kind consideration of this Hon’ble Tribunal.

\49’)‘5,,

| Through

Dated: 17.02:.2021 | sate, gh CQurt

AFFIDAVIT

I, Alla-ud-Din S/o Gul Dad Shah, Junior Clinical Technician
(JCT), Radiology, Hayatabad Medical Complex (HMC),
Peshawar, do hereby solemnly affirm and declare on oath
that the contents of the Application are true and correct to

‘the best of my knowledge and belief and nothing has been

concealed from this Hon’ble Tribunal. 1 _}5

ﬁEPONENT




