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'SA 551/2017

181‘1]-.1111)/, 2023 01. Mrlnayat Ullah Khan, Advocate for the appellant
present. Mr. Muhammad Ja_n,," District Atldmcy for the

respondents present. Arguments heard and record perused.

. 02, Vide our detailed judgment consisting of 05 pages in
connected Service Appeal No. 516/2017, tit!ed.‘_‘Muhammad
J_i‘__lani Versus Seéretary Homc' and [ribal Affairs _Departmentl,

: Khybcr Pakhtunkhwa, Peshawar aﬁ.dothers”, the appeal in

hand is dismissed with cost. Consign. .

03. Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal on this | 8”’ day of July,

¢ 2023,
3 d‘?@, , p :
'%,“‘l\%\ C (FAREMIAPAUL) © (RASHIDA BANO)
s, Q. Momber(B) - Member (J)

l *azal Subhan PS*
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| “’4“‘ May, 204.3 1; Leamed'ﬂc‘ounsel for appellant present. Mr. Muharﬁma_d Jan,
District Attorney for respondents present.
2. | One of us (Chairman) has already recused in almost similar
mattefs‘ 1.e. pertaining to Bannu Jail Incident 2612, therefore, office
-1s directed to place ;[he same before a Ben¢h of which the Chairman
is not a Member.’To- come up for arguments on 1.06.2023 béfore-

é(\b R D.B.P.P given to the parties.

"‘Qﬁ

az; 4% - | Q}P\J B
%\ - (Fareeha Paul) (Kalim Arshad Khan)

Member (E) , Chairman
*Mutazem Shah *

21.06.2023 Learned counsel for the appellant present. Mr. Fazal Shah

Mohmand, Additional Advocate General for the respondents

present.
S~ Learned Member (Executive) Ms. Fareeha Paul is on leave,
Q .
‘\’pNN& therefore, bench is incomplete. To come up for arguments on
') (o)

""Qb 18.07.2023 before the D.B. Parcha Peshi given to the parties.

.

A ~ (Salah-ud-Din)
*Naeem Amin* N . : . ) Member (J)



22.03.2023

d}ﬁ 3" Feb, 2023 Clerk of Alearned counsel for the appellant 'present. Mr.

Naseer-ud-Din Shah, Assistant Advocaté' Genefal. for ‘the

respondents present.

Lawyers are on strike, therefore, case is adjourned. To
come up’ for arguments on 22.03.2023 before D.B. Office is
directed to notify‘the next date on the notice board as well as on

the website of the Tribunal.

(Muhammad Akbar Khan) | (Kalim Arshad Khan)
Member (E) Chairman

Learned counsel for the appellant present.

Mr. Asif Masood Ali Shah learned Deputy District Attorney

for respondents present.

Learned Member Judicial (Mré. Rozina Rehman) is on leave,

therefore, case is adjourned to 24.05.2023 for arguments before

D.B. Parcha Peshi given to the parties.

(Muhammtad Akbar Khan)
Member (E)
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10.11.2022 -

M Oct, 2022

~ Counsel for the appellant present. Mr. Muhammad, - ‘ir .
Adeel Butt, Addl. AG aAlongwith Muhammad Suleman, Law -~
Officer for the z'éSP‘(wrldcylts present.
Learned counsel  for ~ the appellant requests for
adjournment in-order to further prepare the brief. Adjourned.

To come up for drguments on 10.11.2022 before the D.B.

(Fareeha Paul). ~ (Kalim Ar'shad Khan)
Member (E) ; ~ Chairman

Counsel for the appellaﬁt present.

| Muhammad ‘Adeel Butt, learned Additional Advocate

'_General alongwith Suleman Khan Law Officer for respondents |

01.12.2022

present.

File to come up élongwith connected Service Apbeal No.
516/2017 titled .‘fMuha‘mmad Jilani Vs Prison Department™ on
01.12,2022 before D.B.

. ..

(Fareeha Paﬁl) o (Rozina Rehman)

Member (E) - , Member (J)

Junior to counsel for the appellant present. Kabir
Ullah Kbhattak Vleam»edi Additional Advocate General

alongwith Suleman Khan Law Officer for respondents

- present.

File to come up alongwith connected Service
Appeal No. 516/17 titled “Muhammad Jilani Vs Prison
Department” on 03.02.2023 before D.B.

(Fareeha'Paul) -~

(Roz‘ina Rehman)
Member(E) . Member(J)



24.01.2022

17.02.2022

10.06.2022
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01.09.2022

AN P

~ “Learned counsel for appellant present. 'Mr. Suleman
Khan Senior Instructor alongwith Mr. Kabir Ullah Khattak

Additional Advocate General for the respondents Ipresent.

Mrs. Rozina Rehman learned Member (‘Judicial) is on

leave, therefore, case is adjourned. To come up for arguments

on 17.02.2022 before D.B.

e ——
(Salah-Ud-Din)
Member (J)

Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to

10.06.2022 for the same as before.

-

jy&
Rdader

Clerk of learned counsel for the ap;jellant present. Mr.
Muhammad Adeel Butt, Additional Adyocate General for the

J

respondents present. }" Ao |
Clerk of learned counsel for the appellant requested for

adjournment on the ground that learned counse! for the
appellant is not available today due to strike of lawyers.
Adjourned. To come up for arguments on 01.09.2022 before the

D.B. .

(Fareeha Paul) 4 (Salah-ud-Din)
Member (E) Member (J)

Bench is incomplete, therefore, case is adjourned to
11.10.2022 for the same as before.

MR PN
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20.01.2021

29.03.2021
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109.09.2021
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Due to COVID-19, the case is adjourned fof the

same on 29.03.2021 before D.B. ,
REA@E

" The concerned D.B is not available today, thérefore, the

appeal is adjourned to 21.05.2021 for the same.

e % dyﬂ//"/f A Lzhon 1o aW%,D

Clerk to counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General
for repsondetns present. .

Lawyers are on general strike, therefore, case is
adjourned. To come up for arguments on 24.01.2022 before
D.B.

(Rozina Rehman)
Member (J)



29.09.2020

~

Lo

Learned counse! for appellant is present. Mr. Riaz Ahmad

Paindakheil, Assistant Advocate General for the respondents is also
present.

We have already Heard arguments of learned counsel for the

appellant as well as Learned Aséistant Advocate General representing

the respondents and gone through the record available on file and in

this regard it would be appropriate to make reference to the order

.._dated 26.01.2017 vide annexure-A page no. 4 wherein the last part of

»‘t~h-e referred to order a note (ii) has been given to the following effect *
Government of Khyber Pakhtunkhwa has already filed CPLA in the
august Supreme Court of PaAkistan, against the judgment of Iearne'd
Service Tribunal dated 18.12.2015, therefore, officers/officials
mentioned above shall not be granted pre-mature retirement till the-
final decision by the august Supreme Court of ‘P:akistan": The bench
queried about the current position of the referred to CPLA, in response
thereof learned Assistant Advocate General representing the
respondents submitted that it is still pending therefore, no judgment
in the instant appeal could be pass’ed unless and until the referred to

CPLA is decided. Therefore, file to come Op for further proceedihgs on

18.11.2020 befofe D\B. T - ~TTT 4

){, - -
(Mian Muhamm (Muhamma
Member (Executive) Member (Judicial)

18.11.2020 = Appellant present in person.

Kabir Ullah Khéttak learned Additional Advocate General
for respondents present.

i
File to come up for further proceedings, on 20.01.2021
before D.B-II.

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member- (E) Member (J)




ﬁ Q .2020 Due to COVIDl9 the case |s adjourned to
9/ 2 /2020 for the same as before

10.07.2020 - Due to COVID-19, the case is adjourned to 02.09.2020

" for the same.

03.09,.20“20 Mr.AInay‘atuNah Khan, Advocate for tﬁ'e appe'llant is
V ‘ present., Mr. Riaz 'Ahmad Péindékh’eil, Aésistant._Advocate
General alongwith representative of the department ‘_Mr.
“Sule'ma'n, Senior Instructor for the Eespohdenfs are also
present. Arguments heard. File to come -up for. oner on
17.09.2050 byfore D.B.

(Mian Muhamnfad) . =~ (Muhammad Jama

an)
Member (Executive) ' Member (Judicial)
17.09.2020 The Bench which heard the arguments, is not available being _ .

on tour at Camp Court Abbottabad. Therefore, the case is
adjourned to 29.09.2020 for the same, before proper D.B.




I 10.02.2020 Clerk to counsel for the appellant and Mr. Riaz Ahmad‘"ﬂ'”."'t
LT Paindakheil, Assistant AG alongwith Mr. Sheharyar, Assistant |
- Superintendent Jail, for the respondents present. Clerk to
counsel for the appellant requested for adjournment on‘th'e‘-._.“:
ground that learned counsel for the appellant is buSy'in the -

- Hon’ble Peshawar High Court, Peshawar and cannot attend the T

Tribunal today. Adjourned to 13.03.2020 for arguments before . —

> %?M | | N
(Hussdin Shah) | (M. Arin Kén Kundi) -t
Member %Member T
13.03.2020 Counsel for the appellant present. Mr. L
Muhammad Jan, DDA for respondents present. Learned R

counsel for the appellant seeks adjourhment. R
Adjourned. To come up for arguments on 09.04.2020
before D.B. S

A

Member ; ﬁ%ﬁf >




01.08.2019 ; Counsel for the appellant and Mr, Z1aullah DDA for :
respondents present Learned counsel for the appellant seeks.
adjoumment. Adjourn. Case to come up for argume'nts on
25.10.2019 betfore D.B. , |

¥

Member Member

W ﬂ-‘

25;,10.2019‘ _ Dueto tour of the Hon'b!e Members to Camp Court

Abbottabad To come up for the same on 10.12.2019 before

D:B.

Reader

”/10.12.2019» . 'Due to general strike of Khyber Pakhtunkhwa Bar

Councnl learned counsel for the appellant is not avallable today L

Mr. ,Zlaullah, Deputy . District Attorney for the respondents'.'

present. Adjourned to 10.02.2020 for arguments before D.B.

(Ahmad Hassan) ' (M. ﬁﬁndl)

Member _ ~ Member
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' 29.04.2019 - Clerk to counsel for the appellant and Mr. Kabirullah -
- Khattak learned Additional Advocate General for the
respondents present.- Clerk to counsel for the appellant

seeks adjournment as counsel for the appellant is not in

~ attendance. Adjourn. To come up for arguments on

30.04.2019 before D.B.

K(f@L B\
Meémber - Member

30.04.2019 Clerk of counsel for the petitioner and Mr. Kabir Ullah Khattak,

Additional AG for the respondents present. Clerk of counsel for the
petitioner requested for ad]ournment on the ground that learried counsel for

the petltloner is not avallable today. Adjourned to 20.06. 2019 for arguments

‘ beforeD B.
(AHMAD HASSAN) M. AM%I((HAN' KUNDI)
MEMBER MEMBER
20.06.2019 Appellant absent. Learned counsel for the appellant
. \ >

absent - Mr. Kabirullah Khattak learned Additional Advocate

“General present. Adjourn. To' come up for arguments on

01 08 2019 before D.B.

Member Member




30.10.2018

04.12.2018

" Due - to re_tifenient of Hon’ble Chairman, the

Tribunal is incomplete. Therefore, the case is adjourned.

To come up for the same on 04._12.2018. s

¥

o

Yoy
Clerk to counsel fof the appellant present.'Mr. Kabirullah
Khattak, Addl: AG for respondents present. Clerk to counsel for the

_appellant seeks adjournment. Granted. To come up for arguments on

24.01.2019 before D.B.

o o //4%, \
(Ahmmsan) o (M. Amin Khan Kundi)*

24012019

08.03.2019

Member * Member
Clerk to ‘counsel for the appellant and Mr. Muhammad Jan,

DDA for yesbondents present. Clerk to counsel for the appellant

seeks adjournment. Adjourned. Case to come up for arguments on -

08.03.2019 before D.B.

~

(Ahmad Hassan) (M. Amin Khan Kundi)

Member Member
o ORI | :L‘l'-" 4 NN [.A-‘u;jb
. (_{.{_T ("5{“‘,}: ;ﬂ:p'i !‘) r {". o -Tf ,"‘\;-” '} ‘r

Clerk of _cbunsel for the appellant and Mr. Kabirullah Khattak,

Additional AG for the respondents present. Clerk of counsel for the appellant

seeks adjohmment on the ground that learned counsel for the appellant is not

available today. Adjourn To come up for arguments on 29.04.2019 before

" (M. AMIN KZL\N KUNDI) (ML @‘ID MUGHAL)

MEMBER ¥ MEMBER




. - dpsEagne . _ _
24.09.2018. _ Clerl{" to cc')unsllél for tl-lé;apgellqnppresent. Mr..
L ‘ Kabirulléﬁ’ Khﬁtfak? Adﬁitiénal Advocate Generél for the
respondents'pres-ent. "Cl-érl‘< to counsel for the appellant
made a request ‘fq'r adjournment. Granted. To come up for

arguments on 30.'.1;0.20 18 before D.B.

e

e (Ahmad Hassan) (M. Amin~Khan Kundi)

Member Member
30.10.20'18 ) Due to retirement of I-—IOn"ble ;Chairman, the

Tribunal is incomplete. Therefore, the case is adjourned.

\m

To comie up for the same on '(’)4.1'2l:‘2_0 18:

04.12.2018 . Clerk to counsel for the appellant present. Mr. Kabirullah
‘ Khattak, Addl: AG for respondents present. Clerk to counsel for the

appellant seeks adjournment. Granted. To come up for arguments on
24.01.2019 before D B.

(Ahmad| Hassan) N (M. Amin Khan Kundi)

Member Member

124.01.2019 - Clerk to counsel for the appellant and Mr. Muhammad Jan,
o DDA for respondents present. Clerk to counsel for the appellant

seeks adjournment. Adjourned. Case to come up for arguments on
08.03.2019 before D.B.

L

(Ahmad Hassan) ~ (M. Amin Khan Kundi)
Member Member
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12.01.2018 Clerk of the counsel for appellant present and Mr. Zia
o Ullah, DDA albngwith Sohrab "Khan, Assistant for the
respondents present. Clerk of the counsel for appellant sceks

adjournment as his counsel is not attendance today. Granted. o

come up for arguments on 15.03.2018 before D.B.

W{é} |

1'5.,03.20_18 Clerk to counsel for the appellant present Mr. Muhammad Jan,

. learned Deputy District Attorney alongwith Mr. Suhrab H.C on behalf
of respondents present. Clerk to counsel for the appellant seeks .

adjournment as learned counsel for the appellant is not available.
'Adjourn. To come up for arguments on 15.05.2018 before D.B

il 390~

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
- Member Member -
15.05.2018 - Appellant absent. Counsel for the appellant is also

absent. However, clerk of the counsel for appellant present
and seeks édjoumment. Mr. Kabirullah Khattak, Additional
AG for the respondents also present. Adjourned. To come up

for arguments on 01.08.2018 before D.B.

- {(Muhammad Amin Khan Kundi) {Muhammad Hamid Mughal)
' Member Member
01.08.2018 ‘ Appellant absent. Learned counsel for the appellantis

also absent. However, clerk of the counsel for appellant
present and requested for adjournment. -Mr. Kabirullah
Khattak, Additional AG alongwith Mr. M,uhammad" Junaid
Khan, Assilstant for the respondents present. Adjourned. To

come up for arguments on 24.09.2018 before D.B.
oA

(Ahmad Hassan) " (Muhammad Hamid Mughal)
Member (E) Member (J)



I:,‘ .

03. 20.07.2017 Counsel for the appellant and Mr. Muhammad Adeel Butt,
Additional AG for the respondent present. Written reply not
submitted. Requested for adjournment. Adjourned. To come up for

_ written reply/comments on 23-2-/7 before S.B.

&/w"* ..‘
(Muhammad Hamid Mughal)
Member

‘28.08:.201.7 ' Counsel for the appellant presént. Mr. Sohrab Khan, Junior
Clerk alongwith Mr. Muhammad Ade‘el Butt, Additional AG for the
respondents also present. Written reply on behalf of respondents
submitted. Copy of the same also handed over to learned counsel

' for the appellant for. rejoinder. ‘.Adjourned. To come ljp for

rejoinder and arguments on 16.11.2017 before D.B.

s f
(Muh%a%in Khan Kundi}

~Member

o\
:

116.11.2017 Counsel for the appellant and Addl. AG for the”
respondents present. Learned counsel for the appellant: '
submitted rejoinder and requested for adjournment for

arguments. Granted. To come up for éirguments on

12.12.2017 before the D.B.

Mem_ber Chairman

< (]’:‘_:) ) & ’A‘!"_‘j‘) E ) -\;' el el
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06.06.2017

Counsel for the appellant present. Preliminary arguments
heard and case file perused. Learned counsel for the appellant
argued that .in pursuance of this Tribunal judgment dated
18.05.2015, the appellant was reinstated in service vide impugned
order dated 26.01.2017. However back benefits/arrears of pay from
the date of dismissal'i.e 12.01.2011 to 18.12.2015 were not granted
tb him. The appellant preferred departmental appeal on 22.02.2017

which was not decided within stipulated period, hence the instant

service appeal. When learned counsel for the appellant confronted

on the point that explicit orders were not passed by the Service
Tribunal in the above judgment regarding ‘payment of back
benefits, he contended that reinstatement without back benefits
was violation of various judgments of the august Supreme Court of
Pakistan. In response to an observation that payment of back
benefits in such cases is contingent upon submission of an affidavit
by the appellant that he was not engaged in a gainful employment
during the intervening period which in this case has not been

submitted. Learned counsel stated that he would submit affidavit

_ with the rejoinder. He relied on 1994 SCMR 1801.

Points urged need consideration. Admit. Subject to deposit
security and process fee within 10 days, there-after notices be

issued to the respondents for written reply/comments for

20.07.2017 before S.B.
(AHMAD HASSAN)

Member

Rl X
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Form A
FORM OF ORDER SHEET
Court of
Case No, 551/2017
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings '
1 2 . "3 .
1 26/05/2017 The appeal of Mr. Saadullzh presentéd today by Mr.
Inayat Ullah Khan Advocate, may be entered ini the Institution
Register and put up tb the Worthy Chairman fqr proper order
please. |
RFGISIRAR
/J“fl
M /f’/7

This case is entrusted to S. Bench for prellmlnary hearing

to be put up thereon _A & —ﬁ//? . f
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BEFORE THE PROVINCIAL SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

el ne 5Si[22(7

Saadullah (Warder BPS-5) _ , .
‘presently work at Central Prison Hari Pur.................oil Appellant

Versus,

Secretary Homes and Tribal Affaurs Department Khyber Pakhtunkhwa

Peshawar & others.... ........................................ e ......Respondents -
INDEX
S.# | Description of documents.” Annexure | Pages -
1. | Ground of Appeal L 1-2
2. | Affidavit ' L , 3
3. | Copy of reinstatement order A 4-5
Copy of ]udgment & order dated| B&B/1 |
* 19012017, L 6-15/A
5. |Copyof Department Appeal . C - 16
6. | Wakalatnama , , ' 17
Petitioner
: \
. Y \,7/ .
Through = - /’) _ Oﬂ%
INAYATULLAH KHAN
Advocate, High Court
Peshawar
- LLM(@UK)

Cell: 0333-9227736
Dated: 25.05.2017 S
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BEFORE THE PROVINCIAL SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR »
 Apfeal 1o -SSP / ’M/ 7 SR
Saadullah (Warder BPS-5) Diary No._. 92
presently work at Central Prison Hari Pur............ e e Appellant _
Versus 9‘/6 \?2'0/ ?

1. Secretary Homes and Tribal Affalrs Department Khyber
Pakhtunkhwa Peshawar.

2. Inspector General of Pnsons Khyber Pakhtunkhwa Peshawar. '

3. Superintendent Head Quarters Prison Peshawar.

..... s e Respondents

APPEAL U/S 4 OF THE NWFP SERVICES
TRIBUNAL ACT 1974 FOR GRANT OF BACK
BENEFITS/ARREARS OF PAY IN THE LIGHT OF
A CONSOLIDATED JUDGMENT DATED
18.12.2015 WHEREBY ,THE APPELLANT WAS
REINSTATED INTO * SERVICE BY THE
RESPONDENT . 'NO.2 WITHOUT GRANTING
BACK BENEFITS/ ARREARS OF PAY.

Respectfully Sheweth:

1. That the appellant was Arei"nstated in service | vide order
No.Estb/Ward—/C)rders/l?l1/- Dated 26.01.2017, by the-
tespondent No.2 in the light of a consolidated judgment dated
18.05.2015 passed bjr this Hon’ble Services Tribunal. (Copy of

reinstatement order is attached as annexure-A).

2. That the appellant preferred service appeal No.585/2011before
the PST which was allowed vide judgment dated 18.12.2015 and
the punishment of dismissal was set aside which was converted'
into stoppage of 3 increments for 2 years. (Copy of judgment is

attached as annexure-B).

' 3. That the appellant was reinstated in service by the department
Flledte-d2Y . rder No. Estb/Ward/Orders/1711/- dated 26.01.2017,
%%%BU' without grant of back benefits/ arrears of pay-from the date of
%i ‘F'\ dismissal i.e. 12.01.2011 to 18.12.2015 which is 4 years, 11 '

months 6 days. (Copy of order dated 19.01.2017 is attachéd as
annexure-B/ 1). It is pertinent to mention that even arrears of
pay from 18.12.2015 till the month of March 2017 has also not

been paid so far.



1. That the appellant ‘?preferred his Department Abpeal dated -
22.02.2017 for grant of back benefits/ atrears of pay 1o the
respondent No.1 but the same had not been reSponded desplte
lapse of statutory period of 90 days hence files this appeal before
this Hon'ble 'i’ribunal on the fol;lowing amohgst other groundAs.

(Copy of Department Appeal is attached as annexure-C).

GROUNDS

A. That the Impugned order dated 12.01.2011 was set aside by the

Tribunal, thérefore, the appellant is entitled to full back benefits/

arrears of pay from 12.01.2011 to 18.12.2015.

B. That the appellatlt during the period of dismissal from service
did not join any profitable service anywhere, therefore, the
intervening period from the date of dzsmzssal from service i. e.
12.01.2011 to the date of remstatement i, e 18 12.2015 shall be

treated as leave of the kind due.,

C. That the appellant was reinstatéd in service by respondent No.2

without grant of back benefit which is a v'i'olatioh of various

rulings of the August Supreme Court of Pakistan.

D. That it is pertinent to mention that the Hon’ble provinc':ial-v
Services Tribunal did not withheld the back beheﬁts/ arrears of
pay vide judgment dated 18. 12 2018 therefore, withholding of

back benefits by the department is agamst the spirit of law.

Keeping in view What has been stated above the appellant
may kindly be granted back beneﬁts from 12. 01.2011 to 18.12.2015 &

the mtervemng period may kindly be treated asleave of its kind due.

Any other relief not specifically asked for and to whom the
~ appellant found entitled may also be granted. i}[/,/

Appellant

" ‘Through - OMZL/

 INAYATULLAH KHAN
Advocate, High Court
Peshawar :

. LLM (UK)
Dated 25.05.2017
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BEFORE THE PROVINCIAL SERVICES TRIBUNAL KHYBER.
PAKHTUNKHWA PESHAWAR

Saadullah (Warder BPS-8) = .
presently work at Central Prison Hari Pur........ e Appellant

Versus

Secretary Homes and Tribal Affaurs Department Khyber Pakhtunkhwa .
Peshawar & others. e Respondents

| 'Arrmzrlvr'r
I, Saadullah (Warder BPS 5) do hereby solemnly affirm and declare
on oath that the contents of this Servrce Appeal are true and correct to

. the best of my knowledge and belief and nothlng has been concealed

from this Hon’ ble Tribunal. ] )
. Deponent

Identified by: | {

INAYATULLAH KHAN

Advocate, High Court

Peshawar. :

L.L.M (U.K)




Bomey. B 4 OFFICE OF THE
o INSPECTOR GENERAL OF PRISONS .
KHYBER PAKHTUNKHWA. PESHAWAR
(AR 091-9210334,9210406 . R 091-9213445

No.Estb/Ward-/Orders/ - / 7 [l /-

Dated__ X4 *“0]—-,.'}‘\1',0;//-’72 2

Consequent upon conditional re-instatement in service /rcstofation in the cadre concerned
vide Government of Khyber Pakhtunkhwa Home and T.As Department Noﬁﬁcation No.2/3/
Sd(Prisons)HD/ 10 dated 02-11-2016 and corrigendum of even number dated 19-01-2017 , the following
postings/transfers are hereby ordered in the public interest:-

S. No Name and designation From To
1. " Abdul Hakim T CP D.LKhan as Asstt; | CP D.I.Khan as Deputy Supdt;
Deputy Superintendent Jail. Supdt; Jail (BPS-14). | Jail against the vacant post.
2.: | Muhammad Rauf CP Banmu , | CPDIKhan vice No.1 above, |
‘Assistant Supdt;Jail (BPS-14) '
. 3. Ghulam Shabir Shah CP Bannu, CP Haripur against the vacant
- Head Warder (BPS-07) : post. -
: 4. Taj Ali Khan,. Head-Warder | CP Bannu. CP Haripur against the vacant | ~
(BPS-07). post.
5. Muhammad Jilani, Warder | CP Bannu. CP Haripur against the vacant _
(BPS-05). : . post.
6. Shahidullah,Warder (BPS-05). CP Bannu. . | CP Haripur against the vacant
post. :
7. Manzoor No.2,Warder (BPS-05). | CP Bannu. CP Haripur against the vacant
| post.
8. Gul Shah Wali,Warder {(BPS-05). | CP Bannu. CP Haripur against the vacant
post, .
/ 9. Saadullah,Warder (B PS-05). CP Bannu. CP Haripur against the vacant
. ' post.
/' 10. [ Samiullah No. 03, Warder | CP Bannu. CP Haripur against the vacant
/ (BPS-05). L post.
11. Hamidullah No.1, Warder | CP Bannu, CP.Haripur against the vacant
: (BPS-05). post. ,
12. Abdul Naeem,Warder (BPS-05). | CP Bannu. CP Haripur against the vacant
: ' post. :
13. Hafizullah No.2, Warder | CP Bannu. CP Haripur against the vacant
- (BPS-085). . post.
14, Muhammad Shakeel, Warder | CP Bannu, CP Haripur against the vacant
(BPS-05). e . ] post.
15. Asmatullah,Warder (BPS-05). CP Bannu, CP Haripur against the vacant
ﬁ post. )
_ 16. Barkat Ali,Warder (BPS-05). CP Bannu, CP Haripur against the vacant
post. :
17. Irfanullah,Warder (BPS-05). - | CP Banmu, CP Haripur against the vacant
post,
18. Yaseenullah,Warder (BPS-05). CP Bannu, ‘| CP Haripur against the vacant
: : post.
19, Sher Ahmad,Warder (BPS-05). CP Bannu. CP Haripur against the vacant
‘ ) post. -
Note , '
i All the officers/officials shall immediately join their new place of posting and

compliance report be submitted accordingly. .
ii. =~ Government of Khyber Pakhtunkhwa has already filed CPLA in the August -
. Supreme Court of Pakistan against the judgement of learned Service Tribunal
_dated 18-12-2015, therefore, officers/officials ‘mentioned above . shall ' not be :
granted pre-mature retirement till the final decision by the August Supreme Court

of Pakistan. - o ¢y —

INSPECTOR GENERAL OF PRISONS
'KHYBER PAKHTUNKHWA PESHAWAR

e




OFFICE OF THE
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"INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR '

B 091-9210334,9210406  Jmy 091-9213445
No.Estb/Ward-/Orders/ -

Dated - -

ENDST;Nof WEEE /«7/ N

Copy of the above is forwarded to :-

' The Secretary to Govemment of Khyber Pakhtunkhwa Home & T.As Department Peshawar; for
information with reference to Home Department Notification /Comgel_ldum referred to above.
2'.' The Superintendents Clrcle HQ Pnson D.I.Khan & Haripur. \/
£?‘7 3. The Supermtendents Central Prison Bannu D .L.Khan & Hanpur

. For information and necessary action. A copy of Home Deptt; No’uﬁcatlon/ Comgendum
referred to above is enclosed herewith. -
4. The District Accounts Officers concerned for: mformatwn
5. Officers/officials concerned .
6. Incharge Court Cases Prisons Inspectorate for information and with the direction to persue the
case of early hearing with the quarter concerned.
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Service Trxbunal
cshawar

\l
b
A-'m\u ) b
Sr. No. | Date of Order or other pxoceedmgs with signature o‘ I}tdoe/
order/ Magistrate N7
_ proceedings

18.12.2015

KIIYBI‘R PAKIIIUNI\IIWA SERVICE 'IRIBUNAL
’ PESITAWAR.

~Service Appeal No 691/2011,

- Abdul Hakeem Khan & 19 others Vs. the P1 ovincial Govt.

~ through Chief Sccretary, Peshawar etc.

JUDGMENT

PIR BAKHSH SHAH, MEMBER - Counsels for

the :appe]lénts (M/S Muhammad Asif Yousafzai, Saadullah

Khan Marwat and ljaz Anwar, Advocates) for the res‘p'cctivc

-appellants and Sr. Government Pleader (Mr, ‘Usman'Ghani)

with Sheryar, ASJ for the respondents present.

2. ) App‘ellénts, 20 in number, are employees of the

Prison Department. On account of escape of two condemned

prisoners from the Central Prison, Bannu, they were

proceeded against departmentally and punished. Their

 departmental appeals were also rejected. The instant separale

service appeal$ bearing No. 495 to 506, 584 to 589. 631 and

691 of 2011 under Scction 4 of the Khyber Pakhtunkhwa

Service Tribunal Act, 1974,

3. The incident of escape took-place on the night

between 21% and 22" September, 2009. The time according

to the enquiry report was between 12.00 night to 3.00 AM.

The matter was preliminary enquired intc by a two members

committee comprising of Supcrintendent Central Prison.




v

N Py

NEEAIAT IR

EA W

MRS R

KfiyberPakhiunkhwa
Service Trzbungl,
T Pcshn]war
‘ /
| , .
: i N i
i
i
|
]
. H i
1 : ]
i i
|
; l
S
|

F

o

Jail Timergara (Sahibzada Shah Jehan) who submitted their

{ comprehensive  report. On receipt of  this report,  the

| Industries Depéitment) and Syed Karam Shah (then Project

D.L.Khan (Mr. Khalid Abbas) and Superintendent District

competent authority issucd charge sheet ‘and statement of

allegations to the appellants, charging them for

hys

negligence/inefficiency and failure in the performance of the
assigned duty. The task of departmental regular enquiry was
assigned to a-two members enquiry committee comprising of

Mr. Asmatullah Khan Gandapur (then Addl. Secretary

Dircctor Tanzeem Lissaail-e-Walmehroom KPK, Peshawar).
‘They submitted their enquiry report with their findings and

rccommendations. Thereafter, a show cause notice was

issued to the appellants. At the end of the day penalty was

imposed against the appellants and for facility of reference,

the Tribunal  would like to reproduce relevant data of

appellants in tabulated form as follows:- 1
S.No. Appeal N(L Name of appellant Designation ! Punishment
N . B

1. 495/2611, ﬂl\/l'uhammad Shakeel, Ex-Warder Dismissed.
2. 496/2Q11, M:uhammadJelani Ex-Warder o
3.°497/2011, Hafizullah Ex-Warder
4. 498/2011, Gil Shah Wali Shah  Ex-Warder o ,
5. 499/2011, Barkat Al Ex-Warder B
6 500/20511, Ghulam Shabir Shah Ex-H/Warder f
7 501(26-&1, Asmatullah Ex-Warder g :
8. SOZ/ZOil, Ya:seen Ullah Ex-Warder o l
9 503}20.@1, Taj Al Khan Ex-H/Warder ,'
10. 504/2011, Irfanullah Khan Ex-Warder* !
11. 505/2011, Samiullah Ex-Warder “ |
12, 506/2oi1, Sher Ahmad Ex-Warder - I
13.584/2011, Myhammad Rauif, - Asstt/Supdt “ '

AN eyee P e o
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15. 586/%611, Hamidullah Ex-Warder “
16. 587/2611, Abdul Nacem’ Ex-Warder “
17. 588/2011, Shahidullah Ex-Warder g
18. 589/2011, Manzoor Khan Ex-Warder _ “
19, 631/2611, Usman Alj, Supdt. Rc.ci.uclion in scale.

20.691/2011, Abdul Hakeem Khan

4. Relevant facts in brief are reproduced as follows from

Dy.Supdt.

the report of the fact findings enquiry report:-

(1) Condemned prisoncr Safiullah son of Noor Shah Gul |

"

“resident of Mataki Bizankhel was sentenced to dcath

-.on two counts in case FIR No. 74 dated 21.01.2004

Muhammad Shoalb son of Gul Muhammad ICSianl of

*death with two counts for the murder of Mst. Golo Jana

Section 302/324-PP Police Station Ghazni Khel. There

. are two §ectidns where condemned prisoners are kept

under Section 7(a) ATA read with section 302(b)-PPC

Police Station City District Bannu by the order of Judge

AT-C,'Banriu on 15.07.2009. Condemned prisoncr
Ghaxm Khel Dlslllcl Lakki was scntenced to sufler

and Hassan Khan by- Sessions Judge, Lakki on

14.12.2005 in casc FIR No. 176 dated 19.9.2004 under

&
2i

conhncd in Ccnual Prison Bannu. The escaped
prisoncrs.we'rc confined in B-Sector which is situated
towards “]L Etlll(nva Prisoner Safiullali was conlined in

ccH No. -:-2 whilc Shoaib was conlined in cell No. 3.

These pnkoncrs picked up the bricks between the walls

l

I

of the two ccllAs and made a hole in it for measuring ol |'
H

01 feet in length and 01 fect 4 inches in heiaht, while |
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prisoner Muhammad Shoaib succeeded in making

-another hole from his cell towards the gallows. Thesc
f o two holes during the course of enquiry were obscrved 1o

| ' S be made quitc carlier before the night of oCCurrence.

These holes were again constructed and rcpaired by

using- the same bricks with' mud which they obtained

from the graveyard in front of the condemned prisoners

cells and thus they pasted the walls with lime. They

prepared the road map for their cscape by making holes

, |+ in their cells and to get their plan practical shape, these

)

prisoners selected beautiful night .when it was Lid

e holiday and most of the prison stall was dis-appecared

from their dutics. B I

S

b '

1 : : .

I : e

N L (ii) On 21-22.09.2009 when it was the day ol Eid-ul-litr,

]

l Nl -,—_—‘; o .

] A T.L:»') ED these (wo prisoners were busy in worship when they

: “were noted by warder Mumta Baz {rom 9:00 P.M lo
r ! :

L l ‘ AT ’

, Khym. Parhauskhwa [2:00 mid night convict Shoaib exchanged hax:sh words

k,——-——-S::r‘ru‘e Treipunal,

Peshawpr. , with arjother convict named Qismat Khan on the issuc

. : ' " i
of listening type recorder because Shoaib wanted 1o

slecp convict Qismat because in case ol awake “(')l’

anyonc thcy could not start work on their plan- oi‘

escape. | ‘Warder Mumta Baz also felt thc prescnce o[‘

mobile te]ephonc with these prison‘crs but he could not
scc with his own cyes. After 12:00- P.M warder

”Muhammad Jilani replaced warder Mumtaz Baz and

according to the statement of coavict Qismatullah

: t
) : . ' . . ¥ ' T l . .
. e S warder Muhammad Jifani was scen sitting near Ihc‘ /2

. AT * N B o N . L maa
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gl‘&\ti1igs of the cells where convict Muhammad Shoaib |,
was confined. The said warder was served with éhigken
slice and a cup of teca. Pcr.haps some intoxicants mixed
iq ‘it due to which‘ warder Muhammad Jilani hardly
reached. the lawn of condemned prisoners cells. fell
down and décbly slept. Now therc was no one to
obscrve ‘01' obstruct the pl‘ans and stcps of these two
prisb‘ncn:s. Holes which were alrcady made and just a |

slows' kick was sufficient cnough to make these two

prisoners ’;o\é‘ether. 'They were gai'liel'ed in the ccll of
Muhammad Shoaib and cu4me oui from another hole.
- which they made towards the wall of gallows, It s
interesting to mention that both these prisoners had t‘hIn.
slim and light weighted bodies which were anolvhcr
advantdgc to them. According to the statement of slal’f:
members coupled with the statement of convict Malik
Nazeel powé:_r, supply in the Wli()]c jail was made |
disconnected from 2:10 AM to '4:30 AM and it was
during t»hése hé)urs that the escape took place. When the
prisoncr-é :%:amc out of the cell, they casily crossed the 13
feet bouﬁ%ary 'Ew;ull between these cells and gallows by
climbing wnh éhc help of water pipé fixed on the back
of cells. Next s:taéc of their plan was .very casy because
'fh_;:y were i'éﬂﬂ%iﬂg and operating in thc' premises of
é,ﬂllows »?&i(ilhmfl; hindrance or fear ol capture or
olgsc;yahée. by' any human sight c:oxi1fo;'1ézbi)-' lhe;v

v

removed water pipe of about (02.inches Dia) and 20 feet
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in length. On the covered thick pipe with certain picces

" of clothes to make it coursc so that they had no

difficulty on climbing over it. From gallows they

' reachcd paramctcr wall near beat No 03 wherc no std{f

member was present. th the help of lhlS 20 fcct long
stecl wétcr pipe, abscncc of light and danger of 440 volt
live wire over the parameter wall made their work casy.
One was standing on ground while the other climbed

‘with the help of pipe to the top of parameter wall and

~.
~

then another one. As the wire had no flow of clectricity
therefore they fastened/banded/a rope which they

prepared from cotton threads inside their cell and this

‘rope was used as the main sourcc of their escape from

top éf the parameter 'wall l‘o the ground, and as lhc.r_c
was no one present on dutics at the external beats where
the .prisoncrs were  landed  and  were  conveniently
disappeared in th'c darkness by crossing the jail
boundary wall Thc mc:dcnt took placc bct»vécn1 12:00

mid night to 3 00 A M ”
Arguments_ hcér’i‘j and record peruscd.

After a carelul perusal of the record, this cannot be

denied that .enq?iiiry report of the fact [inding cnquiry

commitice is comprehensive and full of substance unlike the

enquiry report ol the departmental regular committee which

was found deficicht in some important aspeets. For example,

I.

]

This enquiry ieporf has [failed to specily and dillerentiate

|
|
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50 that an equitable amount of punishment may have

~-appellant Warder Muhammad Shakeel was on Tower

-held responsible for the charge of escape of prisoners

who failed on that night in discharging of his duty. More

_importantly, according to enquiry rcport, the distance

“which Warder Shahidullah was absent from duty.

‘Same is the case of Warder Gul Shah Wali who had

absent from duty.

“It is evidenl that planning of cscape was not a onc day

various officials- would have performed dutics but they

the escape. which water pipe according o report was |

been possible to be awarded. For instance the dutly of

No. | who exchanged his duty with appellant Warder

IMafeezullah. Evidently, Muhammad Shakecl cannol' be

because he had exchanged his duty with Hafeczullah

between galloWé and outer wall was ncar beat No. 3 on
Though Muhammad Shakecl and IHafcezullah both can
be procceded”  for misconduct ‘on the ground of

unauthorized exchange of duties but Muhamniad Shakecl

cannot be held responsible for escape through his’

negligence as he was not present at the rclevant time.

cxchange'c.l duly'with Warder Muharmad Jilani. So the

case of Shghidﬁilah may be Furthendiﬂ'ércnt who was

"

.

exercise. - In thcfproccssflholc in between the two cells

o ]
and one hole in the rear of the cell of Muhammad Shoaib

arc not speeificd. Similarly, water pipe has been used in
t

oy N e e . !
looscly fitted for this very purpose. The enquiry |



13
R

..committee has not gone into the depth of this aspect of

the case.

1l Superv_isqu stafl’ except Muhammad Rauf. Assistant
Superintendent Jaj] have been treated leniently. Since
they were recommended 50 in the fact finding enquxry

thelcfore the regular enquiry also adopted the same

<.course.

8. In _the ligh;c\ o\f the stated si’tuation' the Tribtnz‘na] is
legd to conclude that the regular enqunry committee has not
applled its mdepcndcnt mind and scerns to have relicd
mostly upon the report of the fact fi ndmo enquiry. This
aspect of the case has crept into ;lxta]s of pro_cecdmgs as

inequitable treatment has been meted out to the officials.

'Wh"ile th,e Tribunal is fully convinced that it is a pxovcd case

of neghgence beyond any doubt but still it cannot overlook

"’dlspamy and dxscrlmmallon In the award of punishment to

the appellants For mslance an appellant who remained

away from duty on account of - -exchanging of hlS duly with

his colleague though thhout pcxmxsswn of his officers,

could not be held equally respon51ble for the escape of the

condemned pusonus on the fateful night or commission of

misconduct ,on‘;:_,grouhd of illegal exchange of dutjes.

Similarly—, the sénior _supervisory staff cannot be shown
Icmcncy mcrely on the ground that the cscape happened

because of neghgence and inelTiciency of the Tormation <fat
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jail and a slight indifference or negligence on their part
would render the entire lower formation incffective.  These
aspects of the case have not been duly taken noi‘ifz@ of by
the rcgﬁlar _enquiry ccﬁnmi}tcc and thus things have been
| _mixed up, res_u}ting-into award of uneqhal punishment to the
appellants. The lower formation cofniarising of the warder
tiers have been dismissed from service. The Superinten&cnt-
.and Deputy Superintendent bemg the pivot of the
m'magemenl have been reduced mto scales which does not
seém?commenshratej;he responsibilities. In such a scenario,
it is the, considéred opinion of the Tribunal that while
c_gppg_t_enhancé the penalties imposed on the SL}pél’iptCﬂdClﬂ
and Dcputy Superintendent fd_make 'the-m equal with other
dismissed a?pellants, principlcs of consistency of treatment
demands that quaqturh of harsh punishment of dismissal
meted o‘ut to lchr ticrs of: management is brought a par
: iljz\}ilh‘_the penalticsa imposed on the Superintendent and
Dépﬁt); -Supérinté:mlcnl. " Conscquently, penalty ol dismissal
from service is c.ﬁonvc:@rtcd intb stoppage of three increments
for 2 years m cas,ei of the warders appellants whereas |-
appellant Abdu'i? Raluf Assistant Superintendent Jail s
reduced to the léwel"post of Senior Clerk for three years.
Smce no- perlod as . prcscubed undcr F.R -29 has been
pcmﬁcd in case of ’1ppcll’mts Usman Ali, Superintendent
and Abdul Hake{ifm, Dep’uty Superintendent; therefore, they
be déémed to hév'_fé been penalized for rcdpction in scale fora

e ek wurbre ATl the  anneale are  decided
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lics are left . their
accordingly in the above terms. Partics are lcft 1o be.ax-

own costs. File be cbnsi gned to the record room. : .

18:12.201
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: re9pectof'thesc ofﬁcnals e treated as ledve without pay.

. R
R A -
G "\5)‘» Coovernment ot Bhyver raknounshwa
X, W Home & Tribal Affaivs Department
“‘_,.\‘\. A o ' ™,
'n[*-,.,’ ;‘ jos 3

.e, T e e L, e e ———

COPPI(‘P;\JDUM

Peshawar, dated the 1o Jummry, 2017

RIRYN ; s H :
No, 203080 i) | HJ)/HJ In contin mon of thiy Dupurumm“;-No(i!:calmn ol even number

'(Lth.d ond November, 201*6 lhc n)“lLl-lL‘ Imu‘ Serla! \'u U3 {0 20 are hereby reinstated 1 saervige

with clliel frony, 12th L:mmr) 2011 and th mudrhuf penalties mav also be:*:u' witly ceflect fron;

o Jary, ’UH l)o\w\'u e r-'iml fronm ;'.?""' danwary, 20110 0 f& Du.cmhc , 2015 in -

- Secrelary lo Gove :rnment of !\hybor Pakhtunfwa

Home & Triabal Affairs Depatment.

o

The Accountant General, Khyber Paklunkhwa, Peshawar.

2. The Secretary 10 Government of Khyber Pakhtunkwi, Lay Parliamentary & Human
Riehts Departiment w/r to their lL[lLI No. SO (OP ~11)/11D/5- "/"0!"/\’0: tH/28031-32,
\Lul AR Pecember, 2016,

<0 he Secrctary a Government ol Khyber PakBuhow, 1 .mhh Hunent Department wiy

C doaheir letier Mo, SOERHL) (e ADE30/20000, diated 0™ January, 2017, '

Ao The Inspector General o Prisons, I\h\'hu I'.tl\l:lunl\w.l Peshawar for information and

neeessary action w/r (o his letter Ma, 26 29, dated 14™ Nm«.mbu "(JIG

—
.

3. The Superiniéndent Central l’usun Banna. ~ o
6. PS o Seeret tary Home, Khyber Pakhtunkhwa, P("h nvar, _ -
7. PNto \pu il Se Crehary Hmm t\ll\ Doy Pakbitunkwa, l‘c~ hanwvar,




Am\e,.x; C }é :

To
The Inspector General of prison
Khyber Pakhtunkhwa Peshawar
Subject: DEPARTMENTAL APPEAL FOR GRANT OF BACK

BENEFITS/CONSEQUENTIAL RELIEF.

That the undersigned was dismissed from service vide the impugned order

dated 12.01.2011.

That the appellant preferred service appeal No. 5 —&5 /2011before the PST
which was allowed vide judgment dated 18.12.2015 and the pﬁnishment of

dismissal was set aside and converted into stoppage of 3 increments for 2

years.

That the appellant was reinstatedl in service by the department vide order
No.Estb/Ward/Orders/1711/- dated 26.01.2017, without grant of back
benefits from the date of dismissal i.e. 12.01.2011 to 18.12.2015. (4 years, 11
months 6 days) '

GROYNDS

E. That the Impugned order dated 12.01.2011 was set aside by the Tribunal,

therefore, the appellant is entitled to full back benefits from 12.01.2011 to
18.12.2015. ‘

That the appellant during the peridd of dismissal from service did not join any
profitable sexvice anywhere, therefore, the intervening period from the date
of dismissal from service i.e. 12.01.2011 to the date of reinstatement i.e.

18.12.2015 shall be treated as leavé of its kind duc.

That the appellant was reinstated in service without grant of back benefit

which is a violation of various rulings of the August Supreme Court of Pakistan.

. That it is pertinent to mention that the Hon’ble provincial Services Tribunal

did not withheld the back benefits vide judgment dated 18.12.2015 therefore,

" . withholding of back benefits by the department is against the spirit of law.

Keeping in view what has been stated above the appellant may kindly

be granted back benefits from 12.01.2011 to 18.12.2015 & the intervening period may

kindly be treated as leave of its kind due.

Appellant

P

o Dated 22.02.2017
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL, KPK. PESEA WAR.

S.A.N S /2017
AN L Wite
(en f;z/( 2% /7‘41//%.‘%'. ............................ e Appellant

Versus

Secretary to Govt. of KP Home and
TAs Deptt: & Others......ccooovvooiiveioeioeeeeoeeooeoooooo Respondents

chomdcr on behalf of appellant with regard to
the Para-wise comments submitted by
respondents No.1,2 and 3. '

Respecifully Sheweth,

Reply Preliminary objections:

i to vii

All the preliminary objections are incorrect, hence denied. With regard to

objection No.vii it is submitted that Rule No.23 of K.P. Scrvice Tribunal

Rules has been misconstrued, therefore, the. appeal is competent in its-

present form and can be decided because the . substantial issue of back

benefit was not decided by the Hon’ble Tribunal.

REPLY ON FACTS:

y

Para-1 needs no reply.
Para-2 is incorrect, hence denied.

With regard to Para-3 it is stated that there are plethora of cagse law -
regarding back benefits whereby it was time and again held by the"
various judgments of Supreme Court of Pakistan that withholding of :
back benefits by Tribunal withouf g,lvmg any reason is not accordmg ,
to law. It is pertinent to mention that the Tribunal in the present case -

did not withheld the back benefit therefore, the appellant is entitled .-

to back benefit for all intent and purposes once the order -of

- dismissal/ termination/ removal was set aside by the Tribunal and |

converted the penalty into StOppa‘-’C three increments for a perlod of




. ci.

two years. Casc law on the subject of back benefits for ready

relerence of this Hon’ble Tribunal are as follow:

1994 SCMR 1801, 2007 PLC CS 184, 2002 SCMR 1034,
- 2012 TD Service 181 1999 SCMR 1873

- 4) Para-4 needs no reply

REPLY ON GROUNDS:

A-D) Grounds “A to D” are incorrect, wrongly set up, hence denied while

the grounds. raised in the appeal are correct and applicable to the

claim of appellant in the light of the judgments referred above.

In view of the above submissions, it is, most humbly prayed

that the legal points raised in the rejoinder are to be considered in its :

true perspective and the appeal of the appellant may please bef"j

accepted.

Appellant

‘ ' : Through /7\/\)\)\]

Inayat IBIIah Khan '
Advocate High CourM

LL.M (UK) /

Dated: 16.11.2017

AFFIDAVIT ,
I, do hereby affirm and declare on oath that the contents of the -.

\
and nothing has been concealed from thls n'bleATribunal.

Rejoinder are true and correct to the besg of my knowledge and-_bel}i_é‘f._

P

Deponent -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
In the matter of ‘
Service Appeal No. 551./2017 .
Saad Ullah Warder Central Prison Haripur................ccoo Appellant
VERSUS

Secretary to Govt. of Khyber Pakhtunkhwa
Home and T.As Department Peshawar.

Inspector General of Prisons
Khyber Pakhtunkhwa Peshawar

Superintendent
Headquarters Prison Peshawar................ooooiiiiinene. Respondents.

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1, 2&3

PRELIMINARY OBJECTIONS.

1.
. .
111.
iv.

That the Appellant has got no cause of action.

That the Appellant is incompetent and is not maintainable in its present form.
That the Appellant is stopped by his own conduct to bring the present appeal.
That the Appellant has no locus standi.

v.  That the Appellant is bad for mis )omder and non-joinder. of necusaary parties.
~vi.  That the Appellant is time barred.
vil.  That the appeal is hit by R-23 of Khyber Pakhtunkhwa Service Tribunal Rules.
ON FACTS
1) Pertains to record, hence no Comments.

-2) The Provincial Government has decided the litigation period of the said
Appellant as extra ordinary leave and the Appellant was thus treated
within the prescribed parameters of relevant law/rules.

3) The Honorable, Provincial Service Tribunal though granted reliel to the

Appellant by reducing the imposed penalties against him. However, the
judgment of the Honorable, Provincial Service Tribunal is silent about the
status of the litigation period / back benefits to the Appellant. The

department has complied with the judgment of the Honorabié, Provincial

Service Tribunal in true spirit. However, due to non performing duties his

intervening period from 12-01-2011 to 18-12-2015 was treated as leave

without pay by the Provincial Home Department vide their order

(Annexure-A) on the grounds that post Audit observations with regard to
an employee who d-id not perform duties, the department could not pay
remuneration for such period on the principle of no work no pay. The
declaration of said period as lcave without pay is the only remedy to

thwart such valid post audit observation, as there was no speaking order

regarding grant of back benefits to the Appellant. In addition, as per ‘

Supreme Court verdicts the principle of “no work having no pay” will be -
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4)

Ay
¥

applied in the under discussion case (éopy of 2003-SCMR-228 is

Annexﬁre-B) in the absence of clear order by the Honorable Tribunal.

Correct to the extent that departmental presentation was processed to

Home Department Being competent forum and the same was filed in

accordance with relevant law / rules.

GROUNDS:-

A)

B)

D)

may pleése be dismissed with cos

)
INSPECTOR GENERAL OF PRISONS

Incorrect, misleading. The Honorable Provincial Service Tribunal upheld
the stance of the department by making a little bit modification i.e
reducing the imposed penalties thus the plea of the appellant is not

based on facts.

There 1s no provision in the relevant law/ rules that an official put under -

suspension is given salary but he cannot do any part time job as
required under the rules, reply has already been claborated in Para-A
above.

Incorrect, misleading. There is ﬁo fault on the part of department with
regard to implementation of judgment of the Honorable, Provincial
Service Tribunal. The competent authority has declared the intervening
period as extra ordinary leave in accordance to the prescribed rules.
Incorrect, misleading. The judgment dated 18-12-2015 of the Provincial
Service Tribunal is quite silent about the back benefits of the intervening
period and that is the reason the department declared the same period
as extra ordinary leave.

In view of the above Para-wise comments, appeal of the appellant
throughout.

SECRE/ OVERNMENT.
O <htunkhwa
Home & T.As Department Peshawar.

(Respondents No. 1)

SUPERINTENDENT
ber Pakhtunkhwa Peshawar Headquarters Prison Peshawar

(Respondent No.2) (Respondent No.3)

71>
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| ' PESHAWAR

In the matter of
Service Appeal No. 548/2017
Ghulam Shabbir Shah Head Warder Central Prison Haripur............ Appellant

~  VERSUS
> YEhoUS

1. Secretary to Govt. oif‘}élyber' Pakhtunkhwa
Home and T.As Department Peshawar.

2. Inspector General of Prisons
Khyber Pakhtunkhwa Peshawar

3. Superiﬁtendent : .
Headquarters Prison Peshawar................................ JOPTTN ..Respondents.

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENTS NO. 1 TO 3.

We the undersigned respondents do hereby the solemnly aflirm and
declare that the contents of the Para-wise comments on the above cited Service
Appeal are true and correct to the best of our knowledge and belief and that no

material facts has been kept secret from this Honouréble.’l“rib;unal.

SECRE @-o VERNMENT. |
Of Khyber\Rekhtunkhwa '

Home & T.As Department Peshawar. .
(Respondents No. 1)

INSPECTO N L OF PRISONS . SUPERINTENDENT

yber Pakhtunkhwa Peshawar Headquarters Prison Peshawar ‘
(Respondent No.2) : (Respondent No.3)

JEs
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Peshawar, dated the ;9"',.:;1,1;.;11-5:. 2017

N, 2030800 (] US| HI)/}O In wnunu.mon of this De

pactment’s- Notification of even number
u[ui 2 November 20P6.;lhc

olficials hon serial ‘\u. U3 (w20 are
Swith eflee Frony 1218 Jamulr) 201 I and the
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g

R AR T P

hereby reinstated in scrvice

mudlln.d penalties may also be n::xrl with eflect from:

Janiy, 2071, however, lhu r eriodl fronm ;’2”" January, 2011 o Du.embc 2015 in

are (rc;uv(l s leave Seithou Pty

AL N T B

fespect of these officials

: u(,(..ola: v lo- Govommu)l of l\hybuP whtunkwa

- Io:m & Triabal Affafrb Depatment.

. The Accnt:nl ant Gt.nu.li Kh 'bu !’.xI\hlun[\h\\u l u.!mwax
b

20 The Seereemy 10 Government of Khyber Pakitunkwa, Lay Partiamentary & Muman
Rinhs Dcp wiment w/r (o their Jt.llu Mo. SO (OP ll)’l 12/5- ”/"OI"/\’OI -11728031-32,

. th
' L:nll‘ w15t Decenmiber, 2016,

Ao ThesSecretary o Governiment ol Khyber Pakhitinhows il tl)h..h:nvnl l)cp wanent w/r

' tothens Jenter Ma. St IR (1, AL '!(}/’()l I, (I.md 04 Jihug ey, o 2017,

doHhe Inspector Genernl of Prisons, Khyber Pak btk w l. Peshivwanr fap ulImm ol
necessary action w/r 1o his letier Mo, 20029, dated I Now.mhu 2016.

The Superiniendent Cential Lrison, Banna.’ ~

PS o Seeretary Flome. Khyber Pakhinnkhwa, Pesi Iwilp,

PN 1o s | hSeeretary | iumL !\h\ buer Pukhtunkhwa, Pu shavvar,
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¢« w et http:// WWW.pakist‘am'awsite.com/ LawOnline/law/content2 1 .asp?

. Ag‘:gva, ‘ [ Tget e = .
* d ederal Service Tribunal, Islamabad (hereinafter referred to as the Tribunal) passed In Appeal No. i
L(176(R)CE of 2000 dated 2-11 2001, whereby appeal filed by the petitioner was ‘dismissed. o

) 2 Ryicfly stated that facts of the case are that on 4-7-1994, the petitioner was transferred from Missa <
b < <wal 10 Peer Koh. He felt that transfer order so issued was mala fide and he was punished being the

Urion Official of the respondent/Corporation, therefore, he approached the NIRC for restrainingfhe
order under Regulation 32 of NIRC Procedure and Functions and Regulations; .1974 and a stay order "
qeainst his transfer to Peer Koh was granted and he was allowed to continue and perform his duties at

Missy Kiswal and also paid his salary that after about 3 yeats the respondent started deductions from the -
salary of the petitioner i.e. the amount which had been paid to him as salary, during the period he worked

2 Vlissa Kiswal on the strength of the stay order of NIRC. *

T R TR
; 3 -

2. Feeling aggrieved, the petitioner approached the Tribunal by way of appeal, which was dismissed.

ternoe, this petition.

4 e have heard Ch. Sadiq Mohammad Warriach; learned counsel for the petitioner, who, intt;f'a_li'a,}_‘%
comended that that petitioner's absence from duty from 2-7-1994 to 3-8-1994 and 5-10-19%4 to
101-0-1006 was wrongly treated as Extra Otdinary Leave (EQL) and the Office Memorandum’ daite’__w
12271999 issued by the respondent/Head Office may be cancelled; that the Tribunal had not exerci’se@g_
ts arisdiction fairly and the recovery/deduction of the amount already drawn by the petitioner from the -
ce3pondent s unwarranted. : S C

< Rardar Muhammad Aslam, learned . Dy.A.G. vehemently controverted the contention offtw‘he learned
~ounsel for the petitioner and pointed out that no doubt NIRC issued an injunction to the petitioner but
(e same was re-called by the Tribunal on 18-8-1996. He has also referred to the appeal of thé petitioner
wwhich is at page 57 of the paper book, in which he has stated as under: ) '

“I had reported for duty at Pirkoh Gas Field. Therefore, regularizing the period of stay, ordered by
the Court as E.O.L is injustice with me." o P - '

On his  application  office submitted summary to the Chief Personnel Of‘ﬁce'f of the
respondent/Corporation, which reads as under: I '

"(70) Reference para—lSO/N, it is submitted that as per message No.MK.1331" dated 26-11-199
(PR244/Cor.) O.M.(F), Missa Kiswal, Mr. Niaz Hussain Shah was relieved from Missa Kiswal Qo

Field, for Pirkoh Gas Field. He neither reported at Pirkoh nor at.Missa Kiswal Oil Field, aﬁ%
setting stay order from NIRC. O.K(F), Missa Kiswal Ol Field, did not confirm whether .
performed any official duty during his stay (off & on) at Missa Kiswal. Mr. Niaz Hussain neitht
claimed any field benefit like messing/D.A. and Rota facilities nor paid by the Location Inchary

due to his non-performance of any duty.

"(71) In view of above, if approved by Manager (Personnel), his request may be regretted in t
light of earlier decision as per para, 141-A, please.” - " '

‘he perusal of the above document shows that the petitioner did not perform his usual duties and wa’s':"'r
:ntitled to salary as claimed by him. o --

5. Sardar Muhaminad Aslam, learned Dy.A.G. further pointed out that recovcrjf was already bt

4/10/2
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scted from the I:Petmoncr and that Office Memorandum referred to herelnabove was entirely in
;:Jancc with the 0.G.D.C. Service Regulations, 1974, It was also pointed .out by him that the
setitionerdn due course of service has already been promoted to his Managerial post. , T

7 We have considered the arguments-of the | earned counsel for the parties and have carefully examined
‘he record, which shows that the period for whxch recovery of refund of the sglary was effected frorn the
»etitioner was the period for‘which he did not work. By now, it is settled law that when there is no work:
iere is no pay. The petitioner did not perform his' i duties as mentioned héreinabove and recovery was
o effected from him; thereafter, he was promoted to the post of Manager. The impugned Judgment is”
ly based on proper appreciation of the material available with the’ Tribunal. We further find that
thete is no jurisdictional ervor or misconstruction of facts and’ law The impugned Judgment is not open to
‘exception, :

1

. Moreover, a substantial question of law of public importance, as envisaged under Article 212(3) of the
Constitution, is not made out. :

“or the facts, circumstances and reasons stated hereinabove, we are of the con31dered opnuon that this :
tion 15 without merit and substance which i 1s hereby dismissed and leave to appeal declmed T

.'"\"—"|l
155

Soa KUN-100/8.

Peiition dismissed.

FTILIPG 7
| | 4/10/2014 ‘.
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