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 23“May, 2023 1. Mr. Mir Zaman Safi, Advocate present and submitted: . "
Vakalatnama on behalf of the appellant. Mr. Fazal ‘Shah Mohmahd, .
Additional Advocate General for respondents present.
2. Learned counsel for appellant requesféd for-tadjournment"
being newly engaged in the instant case. Adjoumgd. To come up for o
. arguments on 16.08.2023 before D.B. P.P given tathe parties.
esh@aw@ﬁ_ | M | ~
' B (Fareeha Pl B (Kalim Arshad Khan)
Member (E) -~ . .~ Chairman
*Kaleem ullah* : ‘ = .« -
% | 1'6..08.2023 L Learned counsel for the appellant pré%ent. Mr Féz'al'

Shah Mohmand learned Additional Advocate General for the
W - e A -

respondents presenf. | . | )

2. Due to summer vacations D.B is not available; therefore,

case is adjourned; To come up for argurhents_ on 06.12.2023

before D.B. P.P given to parties. ’ . %
o | - (Réshida, ano)

*KaleemUllah®

Member (J)



27.10:2022
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"Appellant alongwith junior of his counsel present. Mr. Asif

Masood Ali Shah, Deputy District Attorney for the respondents

present.

Junior of learned counsel for the appellant requested for
adjournment on the ground that learned couhéel for the appellant’

is indisposed of today. Adjourned. To come up for arguments

g before the D.B on 02.12.2022.

r
(Mian Muhammad) (Salah-ud-Din)
Member (E) o - Member (J)

./DM%@/ o e L o comme
é/) Rl 7/6 mm{/ g/dfe 28-2-2%

Appellant: present through counsel. Naseer Ud Din Shah,

Learned Assistant Advocate General for the respondents present.

Mrs. Rozina Rehman, Learned Member (Judicial) is on
leave, therefore, case is adjourned to 23.05,2023 for arguments
betore D.B.

(Muhammad Akbar Khan)
Member (E) '
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16.09.2022

21.09.2022

Learned counsel for tﬁe appellant prese’nt.‘ Mr. Muhammad'
" Adeel Butt, Additional Advocate General for the respondents
present.

Further legal assistance on certain ;poinfs is needed,
therefore, to ¢ '
D.B.

up for re-arguments on ‘21'.09'.2022 before the

(Mian Muhammad) ~ (Salah-Ud-Din)
Member (E) - Member (J)

Learned counsel for the api:)ellan:t present. Mr.
Muhammad Adeel Butt, Additional Advocate IGeneraI‘ for the
re;spondents present. —

-Leérned counsel for the appellant requested Atihat as
connected Service Appeal bearing No. 7799/2021 titied "Dr.
Muhammad Ali Versus Government of Khyber Pakhtunkhwa '

through Secretary Health Department Peshawar and others”

-is fixed for arguments on.27.10.2022, t_herefore, the appeal

in hand may also be fixed for arguments on the said date.
Adjourned. To come up for arguments on 27.10.2022 before
the D.B.

(Mian Muhammad) ' " (Salah-Ud-Din)
Member (Executive) : Member (Judicial)
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22.06.2022 Mr. Fazal Shah Mohmand, Advocate for the appetlant present. Mr.
Muhammad Adeel Butr, Additional Advocate General for the respondents

present.

Arguments heard. Order could not be announced due to rush of work

Adjourned. To come up for order;24.06.2022 belore the D.B.

"

(MIAN MUHAMMAD) , (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
24.06.2022 Mr. Fazal Shah Mo_hménd, Advocate for the appellant

present. Mr. Muhammad A'deei Butt, Additional Advocate General

for the respondents present'. _
Further arguments heard. To come up for order on

08.07.2022 before the D.B.

—_—=
(Mian Muhammad) (Salah-ud-Din)
Member (E) = . Member (J)
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1 06.09.2022 ~ Appellant present through counsel.

Muhammad Adeel Butt, learned Additional Advocate
General for respondents present.
File to come up alongwith connected Service Appeal

No.7590/2021 tited “Dr. Muhammad Taimoor Shah Vs,
Government of Khyber Pakhtunkhwa” on 16.09.2022 before D.B.

L O

(Fareeha Paul) (Rozina Rehman)
Member(E) Member(J)




.25._0_1 2022 .+ Appellantin person present. Mr. Muhammad Adf?él Butt .
, Addl. AG for respondents present. S ST

- File fb coime up Aalong‘wi‘th.conne’éted- service appeal No.

7590/2021 titled Dr. SM Taimoor Shah Versus Secretary '

| health, before the S.B on 23.02.2022. ) s

~ (Ktiq-Ur-Rehiman Wazir) !

L Member (E) .

23.02.2022 Due to retirement of the Hon’able Chairman, the case is

adjourned to 10.05.2022 for the same before D.B.-

/K'
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1 0.05.2022 Appellant present through counsel.
Muhammad Adeel Butt, learned Additional

Advocate General alongwith -Jaﬁar Ali Assistant for . °

respondents present.

Representative  of respondents  submitted
reply/comments. C0py'of the same is handed over to
learned counsel for appellant. To come up for rejoinder,
if any, and arguments on 22.06.2022 before D.B.

(Rozina'Rehman)
‘Member (J) -

§ M . N



.- y‘"‘lS.'ll.ZOZI . Counsel for the appellant present. Preliminary arguments have
been heard. ' |

Learned counsel for the appellant contended that the instant
service appeal has been filed against the non-counting of previous
contractual service of the appellant w.e.f 27.11.1995 to 31.06.2001 and
no response given or decision made on his depdrtmental appeal so far
despite lapse of the statutory period of 90 days. Background and brief
facts, as per arguments of the learned counsel for the appellant, are
that the appellant was initially appointed as Medical Women Median
OfﬁcerAﬂSi@'_d‘ Dental Surgeon (BS:17) on contract basis vide order of
appointment ‘dated 26.11.1995, his contract appointment had to be
extended on yearly basis. He was appointed as Medical Officer on
regular basis subsequent to the recommendation of Public Service
Commission, vide notification 07.09.2007. He filed Writ Petition
No0.1510/2007 in Peshawar High Court, Peshawar which was allowed
vide its judgement dated 18.11.2008. The respondent-department did
not regularize his services and the appellant again approached the
Peshawar High Court in writ petition No. 1647-P/2013 which was
disposed of on 09.02.2017 by remitting the case. His services were
regularized with effect from 21.07.2001 instead of the date of his initial
contractual appointment (1995) vide notification dated 17.10.2017. It
was vehemently argued that the appellant is entitled to be given the
benefits of previous service for the purpose of pay protection and
pension etc. His departmental appeal dated -28.06.2021 was not
responded within statutory period hence, the instant service appeal
instituted in the Service Tribunal on 14.10.2021.

The appeal is admitted to regular hearing subject to all just legal

et De%(:;sezzdFe objections. The appellant is directed to deposit security and process fee
Y ‘ \ 4w Within 10 days. Thereafter notices be issued to respondents for
-mM[L(’subjmass:on of reply/comfnents. To come ub for reply/cemments on

25.01.2022 before S.B.

(Mian Muhamm
Member(E)



7y

-Form-A

------

Court of
Case No.- ?5(:/’2— /2021
S.No. Date of order Order or other proceedings with signature of judge :
proceedings
1 2 3
1- 14/10/2021 The appeal of Dr. Syed Lugman Shoaib presented today by Mr. Fazai
Shah Mohmand Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order please)
?REGISTRAR ,
7. This case is entrusted to S. Bench at Peshawar for preliminary

hearing to be put up there on 1721 3 Nyl

CHAIRMAN
i




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No. %g ,z 212021

Dr. Syed Lugman Shoaib

VERSUS

.............. '...................,..Appellant

GOVE. & OthErSuuseresserrersrssnsrsrsssanes rearnas cenneres ......Respondents

INDEX

S. No

Description of documents

Annexures

Pages

=

Service Appeal with affidavit

-4

Copy of Appointment Order & judgment
dated 18-11-2008.

A&B

S 2y

Copy of Judgment dated 09 02-2017,

Notification dated 17-10-2017 & Order |

dated 26-09-2019

C,D&
E

2S-3t

»

Copy of Departmental Appeal

F

38- Yo

Copy of Judgment dated 01-03-2018
passed in Writ Petiton No 3221-
P/2013, Judgment dated 03-02-2016

passed in Civil Petition No 1536/2013 .

and Judgment dated 01-08-2011
passed in Service Appeal No 38/2011

G

bi- G

‘Wakalat Nama -

£3

' Dated:-06-10-2021

I

Appellant

Through : é

FAZAL SHAH MOHMAND

ADVOCATE,

L

'RABIA MUZAFFAR
ADVACATE, PESHAWAR

- OFFICE:~

Cantonment Plaza Flat# 3/8
Khyber Bazar Peshawar,

Cell# 0301 8804841

SUPR COURT OF PAKISTAN.

‘ Email:~ azalshahmohmand@gmaﬂ com
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No. /2021

Dr. Syed Lugman Shoaib S/O0 Muhammad  Shoaib,
Lecturer/Demonstrator, Khyber Medical College, Peshawar.
.................. Appellant.

VERSUS

1. Govt. of Khyber Pakhtunkhwa through Secretary, Health
Department Peshawar.

2. Director, General Health Services Khyber Pakhtunkhwa
Peshawar.

3. Govt. of Khyber Pakhtunkhwa through Secretary, Finance
Department Peshawar.

4. Chief Secretary, Govt. of Khyber Pakhtunkhwa Peshawar.

................................. Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE NON-COUNTING OF THE PERVIOUS
CONTRACT SERVICE OF THE APPELLANT W.E.F 27-11-
1995 TO 31-06-2001 AND AGAINST WHICH
DEPARTMENTAL APPEAL OF THE APPELANT HAS NOT
BEEN RESPONDED SO FAR DESPITE THE LAPSE OF
MORE THAN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER:-

On acceptance of this appeal the respondents may kindly be
directed to count the previous contract service of the appellant
w.e.f 27-11-1995 to 31-06-2001 rendered by him for the
purpose of pay protection and pension etc. with all back
benefits.

Respectfully Submitted:-

1. That the appellant was appointed after the posts were duly
advertised, the appellant passed through the recruitment
process and finally upon the recommendation of Departmental
Selection Committee, the appellant was appointed as Medical
Officer (BPS-17) in Health Department KP vide Order dated 26-
11-1995, which contract was extended from time to time till the
KP Civil Servants Act was amended on 23-07-2005, after which
the services of the appellant stood regularized however the
appellant was not extended the benefits, after which the
appellant along with others was forced to approach the
honorable Peshawar High Court Peshawar by filing Writ Petition
No 1510-P/2007 which was allowed vide Judgment dated 18-
11-2008. (Copy of Appointment Order & Judgment is
enclosed as Annexure A & B).
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2, That respondents even then were not ready to regularize the
appellant, so he along with others again approached the
Peshawar High Court by filing Writ Petition No 1647-P/2013
which was disposed of on 09-02-2017 remitting the case to the
Committee for consideration and finally the services of the
appellant along with others were regularized vide Notification

- dated 17-10-2017 w.e.f 01-07-2001 instead from the date of
“their initial appointment, against which the appellant along with
others again filed Writ Petition No 851-P/2018 which was
dismissed on 26-09-2019, and against which the appellant has
approached the Apex Court. (Copy of Judgment dated 09-
02-2017, Notification dated 17-10-2017 & Order dated
26-09-2019 is enclosed as Annexure C, D & E).

3. That the appellant is entitled to be given the benefit of previous
service for the purpose of Pay Protection & Pension and for
which purpose the appellant along with other approached the
Peshawar High Court by filing Writ petition No 3337-P/2020 but
as the matter related to the terms and conditions of service so
the same was withdrawn on 27-05-2021.

4. That the department is reluctant to count the contract service
of the appellant for the purpose of pay protection and pension
etc. which is violation of the law, rules and numerous
Judgments of this honorable tribunal, the honorable High Court
as well as the Apex Court of the Country. Even the appellant
filed a departmental appeal on 28-06-2021 for the purpose
which was duly forwarded however the same has not been
responded so far despite the lapse of more than ninety days
and to no avail till date. (Copy of Departmental Appeal is
enclosed as Annexure G).

5. That this action of the department of not counting the contract
service of the appellant w.e.f 27-11-1995 to 31-06-2001 for the
purpose of pay protection and pension etc. is against the law,
facts and principles of justice on grounds inter-alia as follows:-

| GROUNDS:-

A. That the omissions and commissions of the respondents
are illegal and void ab initio.

B. That mandatory provisions of law are badly violated by the
respondents who are not ready to treat the appellant
according to law and rules being his fundamental right



B 2e

guaranteed in the Article 4 and 25 of the Constitution of
Pakistan.

C. That the Pension Rules 1963 as well as the Civil Service
Regulations are very much clear on the point which gives
protection to such contract service for the purpose of pay
protection and pension etc. '

D. That the appellant is entitled to be given the benefit of
previous contract service rendered by the appellant as per
the CSR-371-A and pension rules.

E. That in the recent Judgment dated 08-02-2021 passed in
Civil Petition No 1641-L/2018 it has been held by the Apex
Court that regularization is a step up and must provide
better terms of service and cannot make the employee
worse. Even the law and rules are very much clear on the
subject which also allows such benefits. A number of
Judgments rendered by the honorable Tribunal, honorable
Peshawar High Court as well as the Apex Court of the
Country have also given protection to such service to be
counted for the purpose of pay protection and pension.

" (Copy of Judgment dated 01-03-2018 passed in
Writ Petition No 3221-P/2013, Judgment dated 03-
02-2016 passed in Civil Petition No 1536/2013 and
Judgment dated 01-08-2011 passed in Service
Appeal No 38/2011 is enclosed as Annexure G).

F. That even otherwise not giving the appellant the benefit of
service rendered by him amounts to exploitation in
violation of the Constitution and law of the land.

G. That the Appellant has been deprived of his due rights
without any omission or commission on his part in violation
of the principles of natural justice.

H. That accrued rights of the appellant has been snatched
sane without any fault on his part.

Il. That the appellant has more than 25 years of service
career with unblemished service record.

J. That the appellant seeks the permission of this honorable
Court for additional grounds at the time of arguments.
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It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the héading of the
appeal. | |
 Any other relief deemed appropriate and not asked for
. may also be granted iﬁ favbur of the appellant. |

Dated:-06-10-2021 - %ﬁ% ’

Through

FAZAL SHAH MOHMAND

ADVOCATE,
SUPREME COURT OF PAKISTAN.

\ ‘/y‘TZ
~ RA ‘%UWMR
~ ADVQCATE, PESHAWAR

LIST OF BOOKS

1. Constitution 1973
2. Service laws.
3. Other Books as per need

Certificate

Certified that as per instructions of my clients, no appeal on the same
subject and between the same parties has been. filed previously or

concurrently before this honorable Court. -

ADVOCATE

" AFFIDAVIT

I, Dr. Syed Lugman Shoaib Son of Muhammad. Shoaib,
Lecturer/Demonstrator, Khyber Medical College, Peshawar, do hereby
solemnly affirm and declare on oath that the contents of this Appeal
are true and correct to the best of my knowledge and belief and
nothing has been concealed from this honorable Tribunal.

MENT
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No.

To,

BETTER COoPrPY OF THE PAGE NO 4 "g '
DIRECTORATE ‘GENERAL HEALTH
SERVICES NWFP, PESHAWAR:
" No.20845/E-1,%- -
" Dated 26/11/ 1995

Dr. Syed Luqman Shoalb B
- 8/o Shoalb ‘

SUBJECT: OFFER OF APPOINTMENT ON CONTRACT BASIS RERCE

NEMORANDUM:

Reference your .application on the above subJect for the post of Medlcal-

Ofﬁcer/ Women Medlcal ofﬁcer/ Dental Surgeon o

1.

The Competent authority is hereby - appomt you as Medlcal Women ‘.
Median Officer/Dental Surgeon in the Health, Deportment, Govt. of.
NWFP, on contract basis in B-17 for a period. of one year or till the

- availability of Public Service Commission Selectee/ return of’ orlgmal

SRS RS

incumbent free leave/ deputatlon was which even in earlier, on the terms .
and conditions laid down in the attached Agreement Deed.. You shall be -

posted to BHM MIANISSA. This contract appointment is not transferable. .. o

This contract appointment is subject to your physical fitness for- thch Lt

~ you will appear before the Medical Board constituted by the Governrnent .
. Medical Officer/Women Medical Officer/Dental Surgeon, the attached .
agreement 'deed should be filled in duly. 31gned by you and should report .

at your own expense. .
If you fail to report for duty at the statlon specified in para-S above ‘

within Ten (10) days, the offer of appointment on coritract basts will 'be "~ -~ = r
directed to have ' been withdrawn . automatlcaﬂy and ‘no- further'
‘correspondence shall be entertamed in thlS respect A S ‘

. (DR. AZMA’P KHAN AF‘RIDI] '
. : g : . DIRECTOR GENERAL HEALTH -
v L SERVICES NWFP PESHAWAR .

/E I Dated Peshawar the /1995

Copy forwarded to the :- e e ‘
Secretary to Govt. of NWFP, Health Deptt Peshawar for 1nformat10n w1th' 2
reference to his letter No. SO( )IV/3-18/93, dated 16t Nov. 1995
Medical Supdt: for information & n/ actlon L ;,
Divisional Director Health Services Peshawar LT
District Health Officer/Agency Surgeon Mardan

Accountant General NWFP Peshawar

. District/Agency Account Officer Mardan =

For information and n/action please. ' ' '
' ' ' (DR AZMAT KHAN AFRIDI)

DIRECTOR GENERAL HEALTH . - - ":f_ N
SERVICES NWFP PESHAWAR e i
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The Governnr NWFP has been plesséd to renew thé contract
appointment of Dx» 8§ 34 S/o
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BETTER COPY OF THE PAGE NO scé o

DIRECTORATE GENERAL HEALTH - .

- L SERVICES; NWFP, PESHAWAR. -
OFFICE ORDER S

The Governor . NWFP has been pleased to rehew the - contract/
appomtment of Dr. S, Lugman Shoaib S/o Mohammad Shoalb for a Coe
further period of six months with effect from 12.11. 1997 to 16.05.1998 .- .. i

on the same terms and conditions as laid down in agreement already‘._.‘ ,
executed at the time .of he /her appomtment o SRR :

. .

02. On renewal of his/her contract appomtment he/she is herby'
. posted at BHU, Sherkera (distt: Pesh) from BHU, ' M1an Essa (Dlstt .

Mardan)

03. The postlng order is non transferable Strlct drsc1phnary sector

shall be taken against any contract employees who failed to be presentat.” -
his/her place of contract appointment or bring about outside pressure

for a transfer or attachment or violator the other terms and condltlons of .
his/ her or1g1na1 contract : : Coo "

| . SD/xxxj;
DIRECTOR GENERAL HEALTH: - -~
SERVICES NWFP PESHAWAR o

No. 30907 14/E I, Dated Peshawar The 03/ 12/1997 coe

, Copy forwarded to the following for information & / actlon -

01. Secretary to Govt. of NWFP Health Department. Peshawar o

02. Divisional Dlrector Health Service. Peshawar, e

03, .

04. Dlstt Health Offlcer Peshawar

05. Accountant: General NWPP, Peshawar, . -

06. Medical Officer Concerned C/0O DHO, Mardan e

07. AE.IV, DGHS, Officer, NWFP, Peshawar : '

08. Distt: Accounts Offlcer Mardan, :
DIRECTOR GENERAL HEALTH
SERVICES NWFP PESHAWAR .

ABDUL ALEEM. |

22.11.1997
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' JUDlClAL DLI’AR"[MLNI
“Writ Pct:t:on No 1510 of 1997

JUDGMENT

-

;:.,Dstc ol‘bcnrmg..,‘;..IB 11 2008 .......... PP

l’ctmoncrs (Dr Rlz“anullqh and othcrs) J f7 pg‘[&//yyﬁ/’ﬂ/ /MV[@%

- e)B .03 daci /av.«;/w/f;, Al
R Dy 8577 2 e "’*/W/"/&%MW
DOST MUHAMMAD KHAN, J.-  This single 3 &v&@m/

"\. V‘Rc__s'pon dcu'( 4

Judgmcnt shali also dccndc thc followmg conncctcd wnt g

petmons- e L

""-;"('.i) - Wr:tPctlllon No. 1509/07
' "'Dr. Az;z Khan and others "3' o X
_ Versus \ : ' T |
Governmcnl of NWFP and othcrs,
IS RAR R T (u) Wrn Pcul;on No. 1059/07 |
. i : _M_ohammad Khalid and another |
’ e - : "‘y'.-\/cr'sus "

. Provmce of NWFP 1*1rough Secretary /akat
and othcrs

R

(m) Wric’Pemi'on No, 1742/07, -
| Dr r\/Iumlaz IIussam and anothe: 75
Vcrsus : ' ' ‘
Guvemmcm of NWFP and othe,rs,
(IV) \VII[PLUUOD No. 739/08, N
Dr Mansoor Ahmand and olhcrs
~Versus '

| Govcrnmcnt OFNWFP and oihcrs




Ah Muharnma
Vcrsus :

Govcrnmcm ofNWV

vx) AWm Pct\tbn'-Nb'."l.'I?.l/07_‘
L 'Dr Tehrruna Jall =
Vcrsus e
NWFP and others

quy'cm-n'i_e_nt of

Peuhon No 1677/07

. ‘Dr Mustafa and othcrs
Vclsus
R ovcmrncnt ofNWl P- and othcrs,
.,:(\'m) Wm Pctmon No 1842/07 )

i Dr Muhammad 3| e
. Vcrsus

Fafs . !

awad

RIS L

: _ G'ovcmrncn‘ ?[' NW[‘P and olhch.

R i
” o P p——
w3 wr o

') Wr\; Pmuon No \346/07
‘ D Farkhandajabccn ,
‘ \/cxsus
fNWFP and others;

: Govcrnmenl o)

Wnt I’leon No 2088/07

\du\\ah

Vl.l't-hlb

nt ofNWf

. .D_(-.' .H.am

o

P and ohers;

“

Govcrnmc

B *.
Do e v L RS .
e YAsiabbe 2 IO
2 3 L gt

. Pclmon No l682l07

ahi K.han
e Vu‘sm L
”G‘bvgrnn')’e\{t of NWFP andothers;

‘ (M) Wn
) Dr ShahW

T

. R

. .
o e
vv‘

P :md Olhcrs,_ . -

’
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(xn) Wr;l Pclmon No 27/2008

Ilda Muhammad Khah

Vcrsus

Govornment ofNWl P and others

2

(xm) WntPeutlon No: 365/08

"Dr. Salecm Qasnm and others
g B Vcrsus

Govemmcnt ofNWl P and othcrs

.

(mv) Wru Pclmon No 460/08
Abdur Rashnd Pharmacxst

Versus

-

Govcm mcnt oFNWI‘P and othcrs

(w) Wit Petition No 908/08

Dr Aurangzeb
. Versus )
Govcmmcnl of NWFP and others;
(xvx) WntPchhon No 2090/07
Dr.'Shahlda ‘Begum
= \:/c:-s;s-
- _' Coy_er_nmenl 6ENWFP and _othcrs;

(xvu) Wm Pctmon No 242/07
Dr Abdul Qasxm
. Vcrsus
s Coyémmcnt ofNWfP and others,

()\Vlll)Wl it Pcllllon No 2002/07

I“aust.g. ifaiar

V«,rsus

qummnl of NWFP .md olhers;




‘because identical giiestions.of faw:-having decisive force ¢1e involved in
j’:.aiij:fhc'sc b'éfit-idné: SR ' ‘ R -

Beforc takmg for chscussxon the Iaw points- mvolvcd hcrem 11t is.
decmcd propcr 10 mcntlon hcrc that durlng hcanng, in the case of Dr. .

' Farmanullah vs. Chacf Secretary‘ Govcrnment of NWFP 'md others

(wa! Appca} No 504/2008) bcfore the Honourab e Suprcmc Court the -
*d A.ddltlonal Advocatc Gcneral NWFP ‘made a slatcment that,
Wnt Pumon No 1510/2007 (me prcscm one) mvolvmg sn-mlar -

L ‘*snons oflaw was pcndmg beforc th\s Coun lhus made a praycr that '

A

Cag ’a mlc of p:opncty, 1hc abovc le App«.al No. 904/20()8) shnll bc.'

kept pendmg so that the lbld Wru Pcuuon No. 13]012007 (of the- prcsent CL

- pe'u‘uoncr) ls dnsposed of and thc Apcx Coun was “ﬂde to ordcr.

accordmgly 'I‘hc chmtrar ol‘ lh\c, C‘Ourt was dmcled W placc the said .-

Wm Pctmon No 1510/200’7 bcfore the Honourable Chlcf Jusnce for

CXpCdlthUS dlspoml After rccmpt of the saxd order, the AHonqu‘rable_‘ .

Chlcf Jusmc dircctcd hstmg of aH thesc cases for early disp@sai.

Today prchmmary arguments ‘were hcard and because 2

ourt delwcred in the case: of Miss Shagufta Savedg:

judgments of thxs C

and others vs Govcrnment of N.W, F P. Writ l’etmon No. 1731/2006 ,

tht, otimr ;,:vc,n in the case of Mst N'nccd :

dcudcd on 11 9 2007 and

’ousaf PST and 21 othen vs. L

D. 0 md mhw Wnt Pctltmn No

)1648/07 datcd 24 9 2008 was cned at Lhc Bar, b ulux, thts petmon

nn

along wnth the dbOu. ._J.A.,.,;‘,JA'."f';'E’ pritions: were mnt{cd to full .

-




T L‘.}rmg lhc lcamcch Addmonal Advocatc Gcncrat and thc Icamed
coumclq xcprcsemmg thc pctmoncrs in the above petmons a;,r«.cd that -

}cl .1]1 bc dcc1ded today becausc of the directions given by thc Apcx

COLLll and wxih thc consu‘lt ofthc lcamcd Addmonal Advoaatc Guneral
e m a]l thc above writ pet:tnons bccause he dzd not want Lc qdd any thmg

wcre dlrected to addxess lhc Court af‘tcr thx, ‘orcak

";:‘4~._l Argumcnts hcard and wm!abic recond/documcnts anncxcd wn}

cases on factual sxdc 1s that all 1hc petmoncrs in these peuuons were

mmal]y appomtcd n{'. contr‘act

heads/dcpartmcntal sc}ccuon commtttees and their appomtments wcrc

duly notlﬁcd by thc Govcmmcnt‘

e

T . . . Ceee 0 .. .
s . . ' ’ . e B - ." -

S S'omé‘df th'c' peti.tioncr‘r;' w:cr.,c,uppoimcd way bac

' m 1999 and thcxr contract perlod was: duly rencxw,d/c_\u,m

umc lhrouqh vanous nolllmdtnons 1:,su(,d by the - f.ompt.u.nl

:.".departmc,nt‘ﬂ "mthorﬂ}
Pt |ssucd m the yca

1ssued m 1hc: ycar 2007 Thus thc leam

R

He'ﬂth dnd other departmenl

' to thc alrcady Submmcd commcnls in [hlb case. "lhe Ecamed counscis '

basrs by the dcpartmental

k in 1995, othcrs '

1- from time -

T 7004 \\hllb m otht,r caqcs the Iast notrﬁcatlons wcre.

ed- Addmonal Advocatc Gendrai B

s S employecs 'lppomled on contract ba51s

thc para 'wsc commems ﬁled in thls pctmon were trcdled as commcms o

lhc satd pctmons werc peruscd dnd the - admlucd posmon in all Lhcse .

llu. 1351 once in the scrics in someé cases was -

‘dld'nol disputc that the prescnt pctltloners were holdmg posts in- thc-Ag', S

: whcn lhe NWFP thl Scrvan!s (Amendmcnt) Act (D\) onOOS came'.



PRG3RI ASSATIAAG Pk ey R P

v _-i.'

lon 23rd JuIy, 005 1le also did. not contxovert that after thc '

;.,j': -?"_'-nouﬁcalnon of(he Act n thc extm ordmary gazelte ofN W F P some of -
‘ :the petmoners wcre stlll kept as conlract cmployees by thcw rcspecuvc '

dep'lr{mn.nls c.\lcndmg thc tcnure of the:r contract cmploymcnt vsde ;

o “diffcr

1"'-:;tact that thc pvtmoners m thlS wnt pcntuon and all thosc in thc -

"".':cormected wnt petmons were contract cmployces workmg on- thcm.:

the NWTP Cwnl

thc timc when Scrvants

~frcs)c'ct1vc posts ‘at.

(/\mcndms.ntJ Act (IX) 2005 camt, lnlo cfﬁ,cl

: ;The learned counsel for the pctltloncrs i ..111 i mse pctltlons,i'

'ralscd 'the followmg pomts of law whnch may . bc summcd up as-,

hlS Court in thc case of Miss Shagufta Saycd and others - '
vSs.. Government of N.W.F.P. and others, vide judgment .

BN

--;:“;{concluswcly decided all the law points involved herein.
£ Thus a-subsequent D.B. cannol hoEd a d}ffcrent opmlon -
) :'fmm the one. aIrcady formcd ~

--‘that admmedly the petitioners in all. these petlthUS were
“contract cmployces under the. Government of NWFP and-
“Were serving = in different departments when |
~""Amendrncnl "Act. (IX) of 2005 came into effect. Thus in’
T - view of the amendments introduced in S.19.0f.the NWFP:
< Chivil. Servants; Act XVHI of 1973 on the 5lrcn§,th ofgub» o
w*"._scctlon (2) of Secuon 2 of the A]TlCll(lnlult Act 2005, the”’
‘contract scrwces of ‘all*the p(,tlllom.la ingo faeto. stood

"¢ {rrational construction on the above provisivu: of’law, -have . .
refuscd to regularnzc. their SCWICLS whlch 1.., Lot act ab mmo.'
; ‘Av01d and coram non judu.e ' .

cm notlt'cationq 1ssucd from hmc to ume Thus it is an cstabhshed R

given in Writ-Petition No. 1731/2006 dated.11.9.2007 had - "~

the

fregulzmzcd but the respondents, putting unrcasonablc and . -



S P

‘4

N

S 00T () thavall these petitioners Were duly selected and appointed -

© o ain the prescribed. manper’on contract basis- by the -
‘competent authority ‘and all of them have ‘successfully
-7 undergon¢ w.rittc_n'tesdihtcwicwmakcn by _lhf:.dcpai"tmen‘t'al Y
. - selection f:omm’it,tt_:es/c‘ompelemauthcri.tir:.s; and -

S@vy The contract employment of ‘the petitipn®. ~was extended

U ;. r A from time, 10 time till the date when they cu..ed the benefit -
I ERNPUUR TR P @ .of the: provision: of the Amendmient Act «(IX). 2005 -and
A0 L ecause the Provincial Govemment has regularized simildr

; : - contract “employecs in. different Provincial Departmcnts'
§ * . simply . through executive orders/notifications but. the ..

'§ T ¥ petitioners herein, are given discriminatory treatment which '
”j RN L ~has . becn forbidden by the constitutional command
ST T T gontained in Articles 4, 8 and 25 of the Constitution, 1973.

_' Thelcamcd Additioﬁa-l -Advocate ‘. 'G.encfal_, : réis'edﬁ_- three- fold .-

{:ﬁ;q'x;téfgtiidﬁs’ with regard to the legal propositions involved herein, which -

fﬁi'éh"bﬁeﬂ.f)‘c'ited'bclow:-“ Do

(D) ”.;th':ét,t ﬁé,llf thc_-pétitioners w<:re'~-appoiﬁted oncontract basis
o under a’written agreement as stopgap.arrangement and they . -
. rwere supposed to quit the posts they were holding, on the ~

L arrival of. the selectees of the NWEP Publi¢” Service . - .
F - Commission; - . e . :

.7 @iy . thatthe pelitioners are estopped by iheifsconduct because ..

S even after the promulgation/coring (40 oo of the Civil

" Servants (Amendment) Act (1X) 2005, they sat quiet and

St did. mot agitate their ~grievance with - regard tg non-

.= regularization of their services. Thus they cannot avail any °
' -f'":r'clic'f-ﬁomihis Coutit, ' S .

that rule (4) of the/N.W.F.P. public Service Commission
-(Functions) - Rules, 1983 ‘amended'vidé.Notiﬁcat‘ion'No. s
7 SOR-1(E&AD)1-99/73 dated 5 11.2002 has - impliedly

-+ prought the selection of civil servant on contract for BPS-
- - "}i-and above, within ju—tisdiction/poweIS-of‘Publi<sc4'.SerVice .
. "*:{Cohﬁmjssior'\,:Lher‘efo"rc, the petitioners ‘herein were ot

© - ‘not entitled to avail the bencficial provision of subsection .
(2 of Section 2 of the Amended. Act (IX) 2005 beceuse
. they were selectcd/appointed by - the _deparfmt:ntalj
" " "heads/Selection committees and- not’ by the “Provincial -

Public Service Commission. oo

TR

- appointed in the-“‘preseribed manner”. Hence, they are =

- T



‘;,'.-.strcss on Lhe ammdcd rule (4) HnJ thcrcforc we have 10 1ake up thc' '

.‘",-s'amc~for.'.dis'cuss-ion- in‘t-hc ﬁ'rst' msla.ncc as l[ has incisive and dec1swc.

= roie m dctemnnmg [hc chglbaluy of all the petmoncrs under - the

. ..._’c:i:‘_,provxsnon of subsccnon (2) of Section 2 of the Amendmcnt Act (IX).

'?;-352005

Under thc prowsfon to Sectxon 2 (1) (b) of NWFP C1v11 Servants -
Act 1973 cml servant has bccn deﬁned and. undcr cl ausc (11), thosc :

cmployed 0n contract or on work chargcd basis,” or thosc pald from B

L contmgcncws arc excluded from the sald def'znmon Szm:iarly SCCthl’l:

e ‘25 of the N w F. P Civil Sewam Act (NWEP Act No. X\’lII of 1973),

"*-,'z‘-"has conferrcd powcru.on the ‘Govemor of the Province .or any person

'«“_authonzed by h1m o appoml persons on conlract b351s The same 1s. %

f.“.ircproduccd bclow .

“25.. Appomtment of persons on contract etc: The
R Govcmor Or any person autHorized by the Governor in that-
:: -behalf. may, on such. terms and conditions as “he may .
spemfy in each case, appoint persons on contract basis, or
~.-on, work - charged bas:s or who are pald out of

o contmgencnes

Provrded that all such employccs who were ‘working .
jn- “.any: suéh ‘capacity immediately pefore - the
L~'commiencemént - of this.-Act - shall-.continue to be . so.
L cmpioyed on the same terms and condmons on whwh Ihcy-.

--'.f’wcrc appomtcd " '

| 't iO The ptca ofthc lcarned Addmonai Advomtc C,vm' By that duc to -

- ‘\

a.nendmcnt i‘n rulc 4 of tlu. NWFP public Scrvwe Commlss:on‘.'




{Funcuons) Rules 1983 m 200 ‘the appomlmcnts of pcrsons on‘

. contract ba31s has also becn bmught w;thm the fold of NWFP Pub

”Scr\'lcc Commmsxon is absolutciy unlcnabkc in law bccausc ﬁrstly thc :

-

"""alt. contamcd al non obstantc clausc and it has clanﬁed m clauscs'

S ~

: :‘-."Comml sxon Even 1f 1t 1s construcd in the way, thc leamed Addmonal-

;‘uvowte General desxres 1t would comc in conﬂnct with thc clear and‘

“'-"'3expllctt prowsnons of subscctlon (2) of Sccuon 2 zmd \z.c.uon 25 of thc. L

' NW FP CWII Servzmt Act 1973 wherein appomrm'*nt « E‘ pcrsons on

mce Cornm;ssxon bcmg not rcgular civil suvams and 'hc Govcrrjor']

¢

',;'or‘-a-' person aulhonzed by hxm m this beha}f shall be the aulhonty for

e ;.'.‘appomtment ot persons on contract baSIS
T ,

o 11 h 1s an uonclad pnnc1p]c wzth re;,ard to the mtcrprctation of"

tive ordcr made/passcd by -

Statut“ 'h 1 whcn any rulc/rcguiatlon or execu

E any»: u’honty ander dclcgatcd powers of legislahon comcs in conﬂlct e

1 - ‘w-i.i‘n 1hc Statulc made by thc Icglslalurc then it shall be vo&d {o that

'md shall gwe way to lhe parcm Statute whu,h >hall ha»"c

L\‘icm
i ?:‘-_ovemdmg and supcnmposmg cffcc1 ln Llu. uru -oI' C‘ATRON .

f..'(ll\DUSTRlES) L!MITED VQ GOVERNMRI\' Ol' . ’AK]S’IAN‘

o and othcrs (1999 SCMR 1072), 1t was hel d by thc Apu Court 1ha£ nghtsl~'

'crtatcd by a otamu, c:mnol bl. hkcn away lhtoug,h Lxccutwc ordcr of__

dclcgauon of rule makm;, powers IS‘_-

l'UlL n1a}'\]ng ﬂLllllb'u) Lo -..\J\ ~e Ll-x

al'w'\ys aum,d at lo carry out and aclucvc ih

‘:"-,'"}( to (m) that certam posts sha}I bc outside the purwew of thc

"”~"~contr'1c:t basus In% bccn 1akcn out of the purvu,w of P:o»mcnal Pubhc" o

c ObJCClb and purposes ofan e



: :.‘Acl o[ lcglslaturc Thus a rule. makmg authonty cannol Lract a rulu to
.;-f"'ove-rnde or rcnder the. mam Statute meffectwe Thercforc d‘ne view. of

' “"’--j-rhc {camcd Add:lzonal Advocatc Gencral bcmg based on m;sconcepuon ‘

',\ .

:cannot prcvaxl Amcndcd rule (4) even xfconstrucd the. o(hcr way as was -

"~_suggcslcd 1s u}{m \m.s bcmg n derbi clash/conﬂlct \nth the main

:lqtamtc Sccuon 26 of thc NWFP le Scrvdnts Act 1973 also clear{y

"‘iams' (hc abovc posmon Wthh adm1 ts of no. doubt nor it suff'crs from ,

' -~_"my;amb|gtn ty to bc debatgd upon

P

& Under the provnsxon of Sccuon 25 of the NWFP le Servants

'"'v"t'h' Provmclal Govemmcnt through dlf['erent_

T nonﬁcat1ons/0rdcrs/c1rcula.rs ~'has . authorized  the adm{histrat.ive
, -sccrctancs/hcads oF the attachcd dep:mmenls as compclcnt ' luhomy for'

g s

_ ..‘thc appomtmcnt of persons on conrracl basis and lhc table gwen there,”
. B PO .o

d cr was not contcslcd by thc {camcd counscl for the Govcmmcnt

13 l’I‘hL‘pc;sts W‘hl(,h Lhu pclmon;rb arc/wcru holdm&, on contract
:-'_Abasﬂxs -wer; duly ‘adverns'cd 1.n'lhe pr(.qcnbcd manner by the compctenl'
o ,;auh.xthomy,l thc i:etmoners apphcd for thc, same, thcy appcared bufore the -
?Selcctxon Comlmttees/Dcpartmemal /\ulhonty m duc coursc and have
" Z."::?:SUCCLSS.fU”y undcrgonc thc tests and m{;arvu.ws thus were: sclcctcd on

VL mcu(s bui on comract bﬂSlb Thmr comractual services were: conSlblcm}y_-_

s renc\\ed from hme to nmc and ihcy relamed lhc sald posts till the nme

"'1':vhcln'thc NWFP C1v1I Sez v:mts (Ammdmcnl} Au (IX) ZUOS camc mto .

A st Dk L e, At aan 3 2 2 P— '
S AR e . T R T

foru, on. 23 Juiy 2005

R
AT R




e B e e

S

‘ "pcrsons and thc pcrsons nppomtcd on re

N P N e

;on contmct basas now rt.gul

Io undcrstand thL rg]cvanl provrsmns 1.e. subséclion]'(Z) ol'

-QLLLOW ofthc Amcndmcnt Act (IX) the samc 18 rcproduccd bcIow -

A pe:son ‘though sclected for appomlmcnt in =~
ce or post on or alter the Ist day

Qubsu:t&on (7)
" the prcscnbcd manner o a Servi
wof” July, ZOO] tlll the” commencement of ke said Act but

appbinied :.on ; contract” basis, shall, with cffect . from . the

: "5"commcnccmc‘nt “of the' said Act, be deemed . to “have .been ..

" appointed on 4 regular basis. All such persons and the persons
appomted on regular basis to a service or post in Uic prescribed

. manner after the commencement of the said Act shall, for all

intents and purposcs - be civil servant, except for the purpose of

¢h a civil servant shall, in licu of pension .

d: to receive such amount contributed by -
d, along “with thé

~ pension or gratuity. Su

“and gratuxty, be entitle
“Him 1owards the conlnbutory prowdcnt fun

,‘cbnmbutxons made by . Govemmcnt to hls accoum in the sald
f'und in the prcscnbcd manner.’ o S

[
v

’lhc languagc ol thc above provmmn 15 plam and chI

w*tblc lhcrcforc lcavc nothmg in doubt with rcgard to. thc

once
;wul.lmauon of comracunl scmcc> ol 1h<, pumoncrs ‘The dcemmg
e 5 .

phrnsc uscd lhcrun has pul Q@ S(.,a! of Lndorsuncm on lhlS vxcw Second

pan of thx. above provxsmn has almost concluswcly dclcnmnc':d the

mauu m comrovcrsy bccausc thc two terms uscd (hercin i. e, “ulb. auc.h

g,ul.:r hasis 10 a servncc or

._’pos.t m tlu. pn.scnbcd i nner ” gh, iy Tays down thal ziu g.mployces

m/cd and lhosu 'lppomted on rugular ba31s

(1hrough Publu, Scxvncc Cornnusslon) for all intents and purposes. bc

mll sc.r\uuu C\upi for thc i)llr])t)\(.S of pension and gr

e as: becn drawn by the lcglblaturc bclwccn the lwo

T dcmqrcqtlon h
s of uv11 scrvants, thc one who arc takcn on contract basm but

catcz,oi'

r{,gulanzcd throu;,h thc abow, provrslon and those appomtcd on rcgular

-

aluily A clc.arimc .

e —

——,



b.ms throubh thc Publl(. SLerc«, (,0111!'1’1155101 both navc bccn rc{'crrcd 10 ..

& wuh clear mtents but for t‘ne purposcs of punsaon

turc mtcnllon was that 0 d on r¢gular .

"i"cgflsla nly thosc pcrsons qppomte

basus Sh’lll bc dccmcd 1o.. bc a cxwl qcrvant then 1t W

cmploygd thc words all :uc‘n pcrsons which
petmoners Thus ’&hc vxcw QE'Lhc lf:arncd counsc! for the Gov’cmmcn_t s’

absolutcly mlsplaced -and unte'habl‘ekin‘law.

A barc look at the h1story of lcgislanon on thls subject int

further remforced thc abovc view \hat the pemioncrs serwccs have b
duky regularlzed by the lcglslature and nothmg has becn left for thc

n thc ofﬁcnal ;,azctte 0

cxccutwe 10 notlfy thell’ namcs i

thc NWFP Adhoc vaﬂ Sc

Rt u u.utwe ordcr ln lhlS rcgard

(Regulanzatlon of- Scrvnccs) Act ]1 of 1987 is

on 3 1hcn.ofto Lhc followm&, L:fect e

"‘}_,:"prov\so wa< addcd to Sccu

; “medcd that—

(1)‘ the acrvxces of such civil. servants -
. shall: be deemed to have been -
: regui_ar-izcd under this Act only on the’

- publication of their names in the
ofﬁcial Gazeue;”

. fn ‘the NWFP Eniployces-_jon .confract basis
' .;‘(Rcbulmzanon of Scrwccs) At %1 of 1989, S.4 'xs..coac‘ned in'

; e gt
PR L SRy .
A Vg T

thz, tollowmg words -

“S Regul.}tmn of services of ccrt.un Civil
Sc“rv.ant:, M Notwuhslandmg anythm;,,
SO, . aniy law for-the time being in
any. (.1\'11 Sc,rv.ml whu is-or has bccn

R

foree,

R A b iy

b

ary bcncﬁts lf the

b has dnrcct nexus with the .

1‘rl havc ncver C '

he .7pa'si_ o

cer&_‘- ‘

r to pass any '

rvams .

much rclwant whercm a'
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g "appomzcd or deemcd to have bcen appomted LN
~ . againsl . apy post in any  Government' '
,_'A_-;,Dcpartmcut under Section 3-of this Act shall

" Be-deemed to have:been regularly appomtcd

-5, from- the date of his continuous officiation,
S ’sub_;ect to eligibility, according to the.
T .7 service rules apphcablc to the posty: .verified:
-~ by .the: admmlstratlvo Secretary.  of th,
: dcparlmcm concerned:” ‘

1 thc eqmc langmgc was uscd in Scct;on 4 of the N.W.F-.P.‘

Scrvnce ) (A mendment)

Employces on contract basm (Regularlzatlon of

Acl II o[' 1990

Act (IX) 2005 has becn wordcd

18 Thc rdcv'mt plowsaon of Ihc

aily dlffcn.m languagc whcrcm nothmg has bccn }cft for |

;‘";ﬂxn,osf, -i~n ' a' -_lol
heads of eA attacht,d

} ; o . 'lmc- . admmlstmtwc secrctarlcs ,,”o“r_. lhc
ﬁ' .:ff?dcpartment/compctcnt authorxttcs to issuc notlﬁcatlon w:th rcgard tos the
g :f-'_‘. - rwulmza{\on of SC]’V!CCb of contract cmployces bccause the ObJGC,t' has -
f '_'bec.n cluarly accomphshcd Lh:ough the plainly understandablc word\ o
’ '..scd m S 2 (2) of the Act (I‘() 2005 On this analogy all the- pehtloncrs |

uianzcd on commg into forcc ofthc Act undcr dxscussxon and .
. I
{' notxhcatxow’cxucutwe ‘order in this rcgard would be only @

s{ood rcg

- ‘,laauance o

R formahly for the dcpartmenlal heads/administrative sccrclams ‘Thus:
“.Julhoutu,b wuc. undu sl.\lulory Obllbdll()n o do wl SUis ulum,d by the!

[T ———— e —
> o e e e 0 =
o ° L

oncrq were ot rcqum,d undcr the said .pr'dylsxon" :

ce of such ordcr/nouﬁcauon

lo approach tht.m f'oa 1bbuan




Tm abo‘vc d!scusswn and thc. reproducuon ofdif(cn 3 lcglslanon L

adc from nmc to umc by Ehc Provmcnal Asscmb!y !cad onc to a

def‘mtc conclus:on whmh shall go thhout any fcar of rcbuttal thal the

pcmloncrs' commuual ,sc.rvnces wue duly rc;,ulanzcd and Lh(. phrdsc .

“prcscr:bed mnnncr” s0 used in l!u_ former, and for those who arc_ .

S s L WA

‘ rcgularly appomtcd (rcpcated) would lead to an mfcrcnce that the Act

(IX) has dra\vn a clea.r dlstmctlon bctwecn thc petitioners and thosc wh

- arc appomtcd on rcgular basxs othcnwsc therc was no need to- mcntl‘on .

both th‘, catcgoncs of cmployees tagged w1th the words “prescrzbed -

‘ m.muu Thus the 1mprcssaon gwcn by thc Ecamed counse! for the -

Go»unmcnt 15 absolulcly fatlacnous and- docs not stand to u,ason As .

Y B
- R
: v‘%’
. 5
o a0,

) alrt.ady dlscussw m thc ca:lu.,r pala 1Iu, appomnmm of (.rnp.oyu,s on-".' '
RP : '

omam of

: contraclual basxs hav bccn lakcn 'IW.Iy ‘froth the pmvu.w an, &

NWI P Publu, Qurvmu(ummlsslon and for such appomtmcnls the =~

A ' abovc s(atutory pI‘O\’lSlOl’l has authon?cd the. Govemor of the Provmce :

or those"authonzed/appomted by h:m lo bc thc COmpetent authonucs for - -

X ':_4_-appomtmcnt of comract cmployecs Thcrcfore if the amended rulc 4 Qfﬁ DL

the NWFP Pubho Servxce Com:msslon (Functtons) Rules 1983 is B

consrrucd m thc way adopled b) 1hc suid counsd then in that case the

tlc c n bc hcld to bc ulrra v1rce becqu@e i has been ﬁ'amed/lssued by

l‘( l‘l

all-

lhc bovunment undcr lhc dclcgatcd powcrs of legls1auon is for

.md 5ubsuvu,m 10 lhc. .

mu.nts' .md purposbs must renain subordisate

smtulory law and thc latcst shall ovcmdc thL same . 101 all purposcs andf. -_

L i'n'_lgn:tip.ns.'




»_"2'0 Thc two catcgoncs of cmployecs lc contract cmployccs and

o '.iprov:dcd two dlfferem channcls for ilPPC”“m"ent of thc abovc two

"'-,:b.y c authontles/departmcntal hcads/sclccuon com,nmecs etc.

";authonzcd by thc Govcmor is d.ﬂ appomtmcnt in the’ “prescnbed

-jmanncr” and s:mrlax Iy for regular appomtmcnt of cw11 servants through

. "'Pubhc Scrwcc Commlssmn 10 a post in ' civil service of thc Province is

_'a

n‘ot‘ner mode of appomtment 1in thc “prescr:bed manner

HNLRALL ST 2 N AR

ht, pm‘posc ot holdmg thc contmry wcw bccausc boLh havc becn placcd
S

e .authonzcd/appomtcd by thc Provmcxal Govcmmcnt and the Provmmal .

.._'.thc appomtmcnt/sclecucm of two- dxifercnl

cmployces I-Iowcver

pctmoners wcrc madc by thc above referred authorltlcs .in
i | “prescnbed manncr

" 0

su,rctancs in tlu, m.mm.r prescnbcd by the statutory law rc

' ‘~.-“prcscr1bcd m'lnncx 'ercforc the pctmoncrs on thc strcngth of,

“f-'-' subsu:hon (2) of SLCUOI‘I 2 0

P 2T A

-. r:,gulaul./.cdundcr

’ -‘,":j':fi_:rcgularly appomtcd cmployccs alc thus-placed under the domam of two -
B :'d[ff'crcnt authorltlcs 1. e thc Govemor or pcrsons authonzcd by him and

,--lhc Provmmal Pubhc Scrv1ce Comrmssnon Thus the statutory law has B

f:‘categorlcs of meloyees chcc thc appom[ment of continct cmployees S

: Both the

matters/channels on no yardstxck or Iegal basns can be mtcrmmglcd for
e “by lhc statutory law polcs apart “Both the authorities: i.e. the onc ;

Pubhc Serwcc Comnussxon undcr thc statutory law have domam over .

types/calcgorlcs of :

to. be more clcar (hu appomu c-.ms of th(.‘_ '

the ’

. by the dearrmental duthoruncs/admmlstratlve5

in thc .

fthe Act (IX) 2005 are undoubtedlyj'
ilcnmlcd IQ rcbulanzauon of thur services and they havc bccn dulyv

lhc above provys;on oflaw and no cxccutwc authonry' :
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4T 21 Tht. above dlSCUSS!On

.;,wuhm Ihe Provnm.c has bucn lcﬂ wnh uny powcr‘; or .. 'orlty to undo

what lS mtcndcd by thc lchslhture Thcy have no rolc o play in thc

m'mcr cxccpt {0 dctcmmc thc mtcr s¢ scmonty of such contracrual

ST _.cmp}ches/lhe p(.tluonors ori the strcngth oflcngth ofthelr serv1ce

and f'mdmgs would also a.nswer the

U .."‘pomts r.nscd by the lcamed Addmonal Advocate Gcneral bhOWl’l as (1)

. ;an'd.-'(i_i} becau\,e itis a century old prmc:ple of law: 1hat no Lstoppct shall

Operatu agamst a Statute whlch aspect 1S olhcrwxsc not cstabhshcd i

'.

v:cw of thc adrmtted facls on rccoxd Government and 1hc Authurmes

o . co.u.crncd can be held rcsponsnblc in ) this regard for not Pomplymg with’

ls of thc Amcndmcnl Act (IX) 2005 .md (hc pclmoncrs

R

'lhc, ;cqmrcmcn
. ‘5 -

- annot bc blamcd for the mactlon of the formcr

.

SR B 2 Thls Bench cannot f'orm a. dlfferent oplmon on the . J,\V pomt ﬁ'om

oo the one whlch has already been cnunmalcd by lhe former Dlwsmn
ble

Bench of thls Coun in thc earher c1tcd two cases as. thc HOHOUI&
I t

) Supremc Court has
: cannot d1ffer Wi

: law and m casc 1t wxshes to do so,

consnstcntly held that 2 subsequent Dmsmn Bcnch el
th thc opmlon of thc earlier Bench'on the same pomt of

it may ask’ the Chlcf Jusncc to o

S e commme a largcr Bcnch ‘or to leave the matter for the dCCtSIOH of phc !
; c o P Hououlablc Supremc Court On tHns pmm lhe following'case law of‘th '

: -4 A ._;"Ap“x Court lS rchcd upon

b, i .' (a) 'Thc Provinee of East !"ﬂustau Vs, Dr Azuul Islam
I - -(PLD 1963 Supreme Court 296 at page-308),

B , ~(b) . The Provmcc of Esst Plimt.m Vs, Slrnml "IJ,
e " Patwari )

S T S (PLD 1966 Suprcmc Court 854 at l..,,vc-920)
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Ardcshn u)waslee and @

'1;_©1 Mult;ime Aeqocmtes Vs,
‘others .

(1995 scMmzn, | L

e ',_j.(d). ) Ihu AI: hh’m and Companv. Abbottabad vS. M/s
B -Allied Bank of Pakistan Limited ° .
' (PLD 1995 Supreme Court 362)

y the Suprcme Court of Lndxa }n the

o and thc other v1cw hcld b

Yy VS. State of West Béggj (PLD

casc of Sxdhcqwar Gwngul

1958 Supreme Court (India) 337)

the Court was mformed that

23 Dn#rm the c’oursc of ‘hearing,
' '-“‘.j'amongst Lhe pctmoners many have appeared An hc screcnmg. .
L/mtcrvxcw held by thc NNFP Public Service commtss:on [or the
B :,a;m. posts they are holdmg 'md havc remained sucu..ssful but could not .'

b_ . appomted cxthcr for msuﬂ u,lcnt zonaI quota, seaty’or other reason
Thns asscrtao‘n was not conu-ovcrtcd/dlslogud by the lc'un(,d Addttlonal'-

' Advocate General at the’ Bar

S Lo e

4 Tl1c Comt has ;,onc Lhrou;,h the coman_ts _and the other -

i‘-rdocuments anncxad therewuh and there is- nothmg on record io_sh_ow
G .tlnt ﬂ\c pcmloncrs at any stagc were found mcfﬁment or wcre
y. of_.the. )

-;,f-'complamed agamst by thclr supenors in ofﬁce almost majont

o . R U )
-t .
) A ML s Al o

" - i s ane

c: rcndcrcd scrvxccs n lhu ﬁckd for 4 to 10 ycars .

S p(,nuom_rs hav
vc acqu:rcd nch

contmuously Thus m all probab.lmcs the pctmoncrs ‘ha

ant ficld: and may dclwcr stgm

h m thCll’ rcspecnve -

ﬁcant scrv1ces on 5.

* s e .r:'.,.'....'.;';....: .

u.\pu;cncc in thc rclev

SR 1hns scorc Thcreforc thuy would bc of much wort
cw c.rur.lms/st.luclu.b ot the Paovmual Pubhc.

ﬁcld as comparcd to thc, n
susscd of such }onb cmcmncc Thcrcforc;

< SCI‘VICC.CQmml-SS!On ot pos:
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.ﬁdrawn aftcr mterpretmg all thc prov1smns of ldw relevan

','.Axt 1s hcld that alI thc pctmoncrs havc been duly regulanzcd

s (A m

'.'-,ﬁ: 'tums and 3s-2 mcrc formahty and for. the purposc of prcpanng thcu' :

.stzrvicc : books/rccmd the appomtmg

: sccrctancs of thc pctm

'vmw
‘j-..'pcnod of a month posmvely

"';Scczcmncs/dcpartmental heads of thc pcuttoncrs shall also

«towards the sard fund

in vacw of

i to thelr mtcr sc scnlonty and othcr rclcvam partlculars rcqu1rcd to be -

P prowsmn of law and thc petmoners shall be derClCd to contnbute

AII pctmons are allowcd

st

tto thc subje(,t :

The authoritles/admmstrauvcr

: .;For what has becn dlSCUSSCd above and inview’ of the conclusmns L

"'-111-(, P ovmon of Secnon 2 subsectlon (2) of thc NWIF‘ ClVil Survanls _' B

cndment) Act (1‘() 2005 alI tiu.sc pctmons are al!owcd in, Llu. abovp o

aulhormcs/adrmmstrauvc .

oners may issue formal ordcr/orda,rs wuh rcgd.td :

-cnlcred thcrcm The nccdfu] bc donc by all concemed by kcepmg i |

thu mo dzﬂes 1 e tcrmmus ad quem and termmus a quo, w:thm a .

crcalc a

".conmbutory funds and gratuuy funds as is. rx_quxrcd by the above o §

towards that bcsndcs thc Govcmmcnt OWn sharcfhabzlny of conmbuuon-‘



ChT e T JUDGMENT SHEET
» _IN THE PESHAWAR HIGH COURT PESHAWAR

JUDICIAL DEPARTMENT z
".er_i.t Petition No.1647-P/2013 with I.R '
“JUDGMENT
Date of hearmg | '.09:0210‘1’7" : . ». -

Advaente .

o Pct:tloner Dr Syed L.u. fan Shoaih, etc B Mian MuhibuHah K'\k'mhf.l

Shnh A.A.C. -

.“'.;chspOndeAn;t(s): (Govt of KK, cte) By Syed Qnisar Al
s*r*i:;t;‘*t# .

U MUSARRAT HILALL - 8y way of this

- i ‘. »si‘nﬁlé judgméﬁ{'reco'rded in Writ Petition No.1647- .

‘ | P/20]3 ‘we._ mtend to also d1<pose of identical - .
;.f- connected Contempt Pelmon No 242- P/20]5 in WP
."'-_'..‘:No 1647 P/2OI3 Wr:t Petition No. 1673- P2016 and
Contempt Petmon No. 471 P/20|4 in WP_No. 1986-'
..P_/2‘009_-'-becauSe, fs:mllar.:quest:ons of law and- facts -
.. "_‘.,ﬁ-re‘.ifll;olvcd lherem .

Compendaum of facts leadmg to. filing' .

of all these petmons is.as under -

1 .:._jWP No.1647- P/ZO]J -

o Puulmnus u t!us writ pcmlon scck issuance of an -

"*'.'_‘.'_ﬁ'fappropnate wm dlrecung the resp,ondents “1o




- regulanze thelr serwces from the date of thctr mmal B

N appomtmems with d” b'zck benefits ofscmonty, etc.

- coc AN0.2_42-P/2013{5 in \jvp No.1647-P/2013:-
P'etitioric-'rs‘.' eeek therein initiation of .con'iemptvw‘
proceedmgs agam‘;t e reseondents for wofarlon'
- . and dlsobedrence of the mteum status- quo order of.‘ :
sl thls‘ court dated 2462013 passed in WP No, 1647:

5;‘ P/201 3.

% Wnt Pet:tlon No 1673- P/2016 i

Petmoner in  this .case seeks Jqsuance of .an _ e
appro.prllate bwnt dnectmg the respondents to allow‘
hxm SImzlar treatment by reguian/_mg hlS servsce:_,.'.'
.wef 497002 i terms of KPK Cwnl Servants:
k: (Amendmcnt Act) 7013 and 10 place his name at his

: .-corrccl-poslt:on in the up'coming final seniorify Iist:j '

coc No. 471 -P/2014in WP No.1986. P/2009 -

Thls contempt petition is dlrected against the = -

u.spondents for non- eompllancc of ordu of this -
court dated 28.10.2000 passed in- WP, No 1986- -

o ';-'P/2009

_"'-3. Durmb course of argumcnts Iearned |

' A A G produced a oo )y of unreported Judgmem of

:_thls Court dated 20.12:2016 passed in WP No. 3960-

"},{P71201'4, .‘Whekein; sinn‘lar nature'cases liave be'

ot . L AR S WD M by

T - ﬁ'i;;ﬁmimmz



L dlSposed of‘ wrth the dlreeuon that respondcnts shall

':'--i“constltute a COmmmce in llght of clause 5 of the _'

i:Subslltuted Scctlon 19 of KPK Civil Servants Act
'l‘)73 w1tlnn ffteen days w1th further d:rectlon to
" pemloners to ﬁlc Ihell' departmental appeals before

- -the sald Commtttee for I‘"‘SOIUIIOD of their gnevances

e ah__d-t,he .CQmmittee shall dlspose of ‘their appcals

-within next-one month by giving explicit reasons.

4, _© -.Learned counsel for petitioners afler

| gomg thrcs.}'.igil-1 the efore.séid judg}ﬁéﬁ't,',coneedecl' t{_w_at"f '
let the9e pétition'é ‘b senil to’ the memi"tt.eg_.

' constxtuted ,fbr”,the-.said purpose. HbWemf 1ea'r.ned‘- g
cmmsei for the petitloners in WP No. 1647- P/2013 : |
' submmed thal hIS cnse be- sent to the: Commlttee to’
..:’dC.C.IdC the same, pamculariy, .m light o.t unrep011ed B

0 - Judgment of this Court dated 18. 112008 passed in. e -

wp \lo 1510 of 1997 dnd the dictum lald down by
._;'.ghe gugusl Supreme Court in casc titled Muhammad

E_Asl'am AWan Advocate Supreme Court Verbus

Federanon of Paklstan and others, reponed as 2014

"_-{SCMR 1289

'_'_.4.;53 In- v1ew of this new development in

S the matter we wnhout touchmg other legai and.‘-

= factuai aspects of the case; dll‘CC[ the respondems o

co_nstrtute a-Committc :, 1f‘-not-alread‘-y constituté

e o s T2

It AR TIedan BN el miad Ll )
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llght of dn'ectlon glven by this court in"Wp. - . I‘r/é
No 3960 P/2014 referred hereinabove, in’ light of
L Clause 5 of the Subqtltuted Section” 19 of Khyber
R PakhtunkhWa Civil Sel"vants Act, 1973 wiiﬁin
ilﬁeen days and cxcept COC No.242- P/20I5 d||
‘ these petmons be placed before the said Commlltpe
».vho shall consrder the same as appbals of the
petmoners nnd decide the -same in Inght of'i'-
‘ aforemennoned un- remrted Judgments of 1lns court
.88 well as Judgment ot august Supreme (,ourt within
next one month by giving exphc:t reasons. Off'ce *s.
dn'ected to’ retam copies of these petitions for record - T
' .'{\ccordung!y;',these petition's are disposed .of in the
e .;":abd\ie'tenns‘."" |
5 SO fat as COC No.242-PR2015 is-

| concerned suﬁ"cc it to’ say, that it is darecled agamst

an mter:m status-quo order passed in WP No:}647- - L - |

P./2013. Since the main writ petition has been

. dusposed of as such, this- petition havmg bccomc

redundant stands dlsmsssed

Announced
. Dared 09. 02 2017
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P GOVERNMEHT '0F KHYBER: PAKHTU'U(HWA.A' B .
° R : HEALTH DEPARTMENT ST A j f‘-‘-;

Ot Daled Peshawar lhe 17"' Oclober 2017"? ~ 0 W

0 OIE}H lll.M Bf2018 ln pursuance ol Judgmenl ol Pefhawaf HIgh'COUI‘i‘ P R
- : sy
PEShawar daled +8- 11‘ 2008 In Wnl Pthon No 1510 of* 2007,read wﬂh sub. SEC'IOD \' ..

Amendmcnl) ‘Act, 2005 S )
,suﬁ -secllon 4ol Soe s . c
gula'jial:on B

er Ppkhtunkhwa Clv'! Scrvanl (
IX of 2005) and provls'on under
) Acl 2013 couplcd wuh lhe e
5, the services .ol loHowing doctors R .
2ed wuh effect lrvm dales o S

-'o! Secllon 2 al. 1he Khyb
j{“Pakhlunkhwa ‘ACt no:
']Q of Clvi} Servanl (Ammendn"enl

s and slrnnaﬂy p!acad wig-] 200

.order ol appellon
,(appei'ems as well as s!rnitariy placed) are hercby regut:n
R ¢

as menl{oned aga!nsl each th
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D .0, BI T Date of Initial
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111 OriRizwanuliah $/o
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TMBBS ™ L

20 f?.1962
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"01-07 2001
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28 06 1968
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25111995
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- Muhammad Arnm .
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107, Javed 1qbal S/0
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JUDGMENT

e .

W P. No.  851-P/2018.°
Date of hearing 26.09:2019.
Dr Syed Lugman Shoaib versus Abl.d Saeed
Mg Dullk <

‘Petitioner by Mr. A Zran
Respondents by M. A

S —ameny

" cons

Db GRS R R Ty

_ oltdated Judgment in connected COC 421- P/2017"‘ o
e coc No. 242- P/2015 in W.P. No. 1647 p/zo13_f1_'

titled. Dr Syed Luqman Shoatb, mstant petmon is

: hereby dxsmtssed with cost of Rs. 10 000/~/

N

[

ANNOUNCED. .-

LoD 2609.2019

*HU ﬁ,, Poshawar T
rfder Artlc!ea7 1°
.shahadat Ord B

S

- (6B}, Hon'ble Wr. Junico Waei Anmad Seib, Chief Jostice and Wir, Justis Mubamemad Nesem Anwar; ..~ - AR
' Asmir Bashlr Awan, Senlofmﬁs.am .o ) . ) N . . B AN
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/ ‘Court may direct that the services of the petitioners shall be -
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COC No. 421 P/2017 in COC No. 242-P/2015 in w P
: ©  1647-P/2013. L
Date of hearing 26. 09.2019,

Dr; Syed Luqman Shoatb versus Abid Saeed. ‘: '
Y ~Pet1tloner by Mr. A { chdlitpn lz,lu W '

Respondents by Mr. |

WAQAR - AHMAD SETH _Cl:- Through this  consolidated
'_ Judgment thlS Court will disposed of €ocC 421-P/2017 in COC
No. 242- P/2015 in WP No 1647- P/2013 titled Dr. Syed

Lugman | Shoatb versus Abid as well as W. P. No. 851-P/2018
titled Dr. Syed Lugman Shoaib versus Government of Khyber

- Pakhtunkhwa, being out come of the same matter/reasons

a. Th:.s instant contempt petition under Article 204 of the .
Constltutlon of lslamtc Republic of Pakistan, 1973 the penttoners

have made a prayer that;-
“"On acceptance of this appltcatwn,

Honourable Court may mlttate contempt of

thi's

Court proceedmgs against the above menttoned

" contemnors and he be pumshed severely in

o accordance with law. o
Thls Honourable Court may also tmttate

contempt of Court proceedmgs agamst any
~ other_ person found involved in commtttmg

contempt of the -orders of thls Honourable " R

Court

the circumstances of the case. may also be

passed The petltloner may. be allowed put .
forward any other arguments/document at the ;

L ; tm\e of hearmg of this appltcatmn

***********‘k ***i***

b. On acceptance of thls writ petttton this Honourable

{D8). Honie Wr. Justica Waqar Ahmad Set, Chlef Justice and Mr, Justice lluharnmnl Naeam Amnr H).
Aamis Bashir Awsrl, Senior Court Secretary. .

Any other order deemed approprtate in. S
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s petltton

3.0
dated 09, 02: 2017 tlme frame was given to the contemnors, but o
x they falled to comply with the mstructlons of: thlS Court Hence S

/' arrangement There servi
4

357 4.

regulari'zed -from the.'year 1995 with all back benefits'- ofﬁ",

: semonty. pay and pnv:leges :
Any other order deemed approprtate in the

_'cu'cumstances of the case may ‘also be- passed. -The
. petmoners “may be allowed to put- forward any. other
' argument/document at’ the tune of hean.ng of. thls wrtt

PR

2. BI'lEf but relévant facts of the tnstant contempt petmon B

. are that in: ﬁrst round of. litigation, petitioners atongwrth ‘other
" writ petlttons have also ‘filed W.P.. No.. 1510/2007 tl.tled Dr.
- Rizwanullah’ ‘and other versus Government of N-W F.P-

‘ through' Chtef Secretary, Peshawar. for their’ regulanzatton In o
"due course .of process all the writ. pettttons were allowed vide:

consohdated judgment dated 18.11. 2008 Thereafter-

pettttoners approached the respondents for its- rmplementatton, -

but falled 1o get any premrum in theu‘ favour, Thus. they filed.

‘ contempt petltton No. 242- P/2015 wherein they questloned

the very. act of the respondents.’In. due course of process’ this
‘Court granted tntenm status quo vide order dated 24 06. 2013
Consequently w. P. No. 1647- P/2013, with LR, was decided on.
09 02. 2017 ‘with the: [,e_markg that “So far as COC No. 242»
P/2015 is concerned suffice it to say, that itis dtrected

agamst an - tntertm status-quo order passed in W.P. No.A

X 1647- P/2013 Since the main writ petmon has been drsposed

of as such; this petttr.on havmg become redundant stands

dtsmr.ssed A

“-the mstant contempt petttlon
4. Arguments heard and record perused anxrously

5'..

1995 on contract basrs through Departmental Selectton

Commlttee It is perttnent to mentton that it was stopgap': -
ces were renewed time. to tlme il the. '

Pakhtunkhwa Civil Servants -

promulgatton of - Khyber

. (DB). Hon'tle Mr. Jwﬂu Waqar Ahmad swr cmer Justice and Mr. Justice Muhammad manr Ahyuv. Hd.
© Aamir Bashir Awan. Senlor Court Secretary. :

It is" perttnent to mentlon that vrde above referred order R

Perusal of record reveals that petitioners - jomed the R
servrce wrth the respondent /departments as Medical Ofﬂcer n
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(Amendment), Act, 2005, (N-W.F.P Act No IX of 2005).
Thereafter, relevant law with regard to appointments on contract

basis was adopted throughout the Province; however, after the
commencement of ibid law, the law of appointment on regular
basis was restored w.ef. 23.07.2005. Thereafter several non-
regularized employees approached the Court of ggppetent
jurisdiction by filing W.P. No. 1510/2007 ,$iled, Dr.
Rixwanullah and others versus Government and others,
which in due course of process was allowed and ultimately,
services of the petitioners were regularized accordingly w.ef.
23.07.2005 ie. from the date of commencement of ibid act.

6.  Record further suggests that earlier contempt petition No.
242-P/2015, was declared redundant vide this Court order dated
09.02.2017 in W.P. No. 1647-P/2013.

7. Thus what has been discussed above, contempt petition in
hand is dLsposed of _accordingly being not maintainable as the

earlier contempt petition has already been declared redundant.
8. NOW coming to connected W.P. No, 851/2018 titled

Dr. Syed Lugman Shoatb versus Government of Khyber
Pakhtunkhwa and others, it is significant to note with great
concern that petitioner of the instant constitutional petition has
already filed another writ petition followed by contempt petition, |
then, why petitioner questioned the same set of agonies/same
cause of action through another instant petstzon which amount
to res-judicata.
9. in this view of the
dismissed with cost of Rs. 10,000/- ?’,

matter W.P. No. §51-P/2018 is hereby
7
w';»

/t
CH.cF Jus ICE

26.09.2019

8. Hon'ble bs, Justica Wsgar Ahmad Seih, chld.mwumﬂll Justice Buharamad Keesrn Aowar, L B
Anrri Bashir Awan, Genlor Court Secrelary.
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Through Proper channel, ‘ - Tg% ?/%
Subject:- Depa | | _for co lous

con i _ e

purpose of Pay Protection and Pension.
Respectfully Submitted:-

1, That the appeliant was appointed after the posts were duly
advertised, the appeliant passed through the recruitment
process and finally upon the recommendation of Departmental
Selection Committee, the appellant was appointed as Medical
Officer (BPS-17) in Health Department KP vide Order dated 26-
11-1995, which contract was extended from time to time till the
KP Civil Servants Act was amended on 23-07-2005, after which
the services of the appellant stood regularized however the
appellant was not extended the benefits, after which the
appellant along with others was forced to approach the
honorable Peshawar High Court Peshawar by filing Writ Petition
No 1510-P/2007 which was allowed vide Judgment dated 18-
11-2008. {Copy of Appointment Order Annexure A).

2, That respondents even then were not ready to regularize the
appellant, so they again approached the Peshawar High Court -
by filing Writ Petition No 1647-P/2013 which was disposed of
on 09-02-2017 remitting the case to the Committee’ for
consideration and finally the services of the appellant along
with others were regularized vide Notification dated 17-10-2017
wef 01-07-2001 instead from the date of their initial
appointment, against which the appellant- along with others
again filed Writ Petition No 851-P/2018 which was dismissed
on 26-09-2019, and against which the appellant  has
approached the Apex Court. /




3. That the,;.appellantfgls entitled to be given the benefit of previous
service for the purpose of Pay Protection & Pension and for
which purpose the appellant along with other approached the
Peshawar High Court by filing Writ petition No 3337-P/2020 but
as the matter related to the terms and conditions of service so
the same was withdrawn on 27-05-2021. (Copy of Order
dated 27-05-2021 is enclosed as Annexure B). o

4. That the appellant is entitied to be given the benefit of previous
service for the purpose of Pay Protection & Pension however he:
is kept deprived of the same in violation of law, rules and
principles of justice, on grounds inter-alia as follows:

~ A. That the appellant is entitled to be given the benefit of
previous contract service rendered by the appellant as per
the CSR-371-A and pension rules.

B. That the Apex Court, the Peshawar High Court Peshawar
and even the honorable KP Service Tribunal, Peshawar
has allowed the like cases and the appellant as such too
is entitled to be given such benefit and should not be
discriminated.

S

—

' T
C. That in the recent Judgment dated 08'-02-202( passed in 7{%@

Civil Petition No 1641-1/2018 it has been held by the
Apex Court that regularization is a step up and must
provide better terms of service and cannot make the
employee worse. Even the law and rules are very much
dear on the subject which also allows such benefits.

D. That even otherwise not giving the appeliant the benefit
of service rendered by him amounts to exploitation in
violation of the Constitution.and law of the fand.

/ 7 1"‘"&%,,/; .
?
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It is therefore prayed that on acceptance of this appeal,
the previous service rendered by the appellant o:'a
contract w.e.f. 27-11-1995 to 31-06-2001 may kindly

be given protection for the purpose of pay, pension and
seniority with all back benefits.

Dated:- 28-06-2021
Dr Syed Luqmangstiuaib,
Assistant Professor Pathology,
Khyber Medical Coliege Peshawar.
Cell # 0300 5958929.
.
t' ‘- .; — e
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" Liagat Ali Khan, SET,

. NaqrumMmaiIah SFT
B Ra;mu Pubhc Sc'ﬂoq! Bajaur Agency.j

‘ I\/Iuhammad Rahim Jan, SFT

Y
[

Sultan Muhammad, Principal,
Baiaur Public School Bajaur Agency.

Kivahid Abhmed, SET, .
Bajaur Public School Bajaur Agency.

Syed Jehanzeb, SET,

- Bajaur Public ﬁrhoof Bajaur Agenry g

‘Bajaur.Pubtic s¢hool BajaurAgency. L

Ba }aur Publsc s¢hool Bajaur Agrency,:f'

_M Ashfaq 1assm SET

N Ba;aur Pub!uc School Bajaur Agency.f .

Ubaidur.Rehman, SET,
Bajaur Public School Bajaur Agency.

Bahadur ‘khar:,.SET,
Bajawr Public Sc_hooi'Bajaur, Agency. -

‘Muharmad Dawood, SET,
Bajaur l?(rblic: ,Schocﬁk Bajaur Agency.

iPurd|1 Kh'an SET : '
.Ba;aur Public School ijaur/-\gency.‘.,.:. T T T ST

iRaiz Hussain; CT,, R

‘NPS221_¢2013GRélJND )
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. JUDGMENT bHI’}tT
lN THE PESHAWAR HIGH COURT PESHAWAR
- . JUDICIALDEPAR fMEVT e

- Wit Petition NO32

JUDGMENT. - -

. Date (\flxe;l'l{i:,ng; X L 0L:0312008° : C . .
l)ctitionmf(s);:‘ , %,%@,,,M ,4”44‘/ {z MWM

Respoandent(s):. g/n/o-ﬂ’u_/ééﬁ Mﬂ‘;’, /L/ . JM”
= F Ay ,ﬁdz’ .

&k kok Wk kOR ¥

IKRAMULLAH KHAN, J.- Pctiﬁqrmrs ‘ha@ ‘

filed instant (‘nmtmmona! pclmon for 1ssuancc of an - RN .
appmpnatc writ with the followmg prayer -

"(On U(.C.C’/JICH?( ¢ o;’ this writ pcntton S
the non-counting of previous service e
of the petitioners rowards _ pay
. proiection” and pensionary. benefts nE
by .the respondents may be dec dared -
as  illegal,  unconstitutional . .
m?nmarv and. exploitation. of the. . "
past good service of the pemzoners R
The' )espondems may jur(he) please. " . '
“be directed 10 give  Jull -pay. _ o _
profection with pensionary . benefits” - A
. ‘ of the past service. rendered by the ©~ .. PR N
.. petitioners: to meel ihe. ends. 0[.-"-
. L . Justice and pr mmplas of equity.. Any -
/. o . other rewiedy which this augusl-‘_'_
B . court deems fit and not specz/:calfy, S
/ ' ,: prayed for that may- alm be awarded;
" in favour 0/]76/1/[0)1{’7‘?

2. In essence, petitioners were appointed in‘the

“year 1990 and onwards by the Political Agent, B'aja'ur“'.

arrESTES

TEXANVHNE BER
PLS’\B\'\/af H‘Qh Court -
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N .Aucnw as prmmpal Icflchels Mlmstcnal Stat”F and- ,

(,lass lV emp!oyees in thc Bajaur Publlc School and
-- C ollcnc wnh the, condition that they wou!d be a]lowcd
pay xcalm and mhe: aliowanccs adm}wblc to-a C1v1l-_' ' - \7
-§e1 vam in Hajaur Agcncy Latcr on, thc Ba]aur Publrcf -' |
' ‘%hrml and College was taken mto superws:on aﬁdi A
cnmml bv the Federal (;ovcmmenl and serwccs of aII:_ :
thc emflovcc@ dppomtcd by the P'ol-il'ica! Agcnt; Ba_]aur-'
Ageney on contmct basss werc made regulanzcd v1de
Notification sssucd by . the Govcrn(;r S Sccretanat .. S o . .
I\h\'hu lakhnmkhWa Peshawal on March 28, 2013 ' N _
“In para -4 of 1hc Nouﬁcatlon it. has been hcld that a]l : |
i the thﬂ)lc mcumbent teachmg and non- teachmg staff : ‘
\wlt lJL adlustud abamst thc r(,g,uiar sanctloned poets on _ E
mcrit‘ i:um scmomy m scrv;cc m the reepecth scalea, o
dnd .wtcgo'm:: A_s the pcutioncrs were cllglb]e to bﬂ'-'" '
. ucr-ulan/cd as such “they were adJusted on rcgular_-j' e
: mwh ucdtuj posts wnh lmmcdlatc cffect VIdc order h . \~7
datc(l 20 5. 2011 howcvcr‘ the prévbus 9er;nce§..',’f |
rchd'ered by the p-ct.'itionerc werc not counted towards :
‘thcn“ :p:d)'t~élnld-~p('lﬂ.-§.i0t'\ \;y the _féspor‘;dents,_hénc\e, Athc_:‘..‘ S
inSl;i’ﬂ :»v1’it..peititi()r.i." : o
j S 'Lc'a'mi:d. coims‘eljl' for | 'pctilibh&s 3
¢ ' | _eonle n-clcd that 1hmmh the «c.rwccs o( pctmonus werc

i’ - B rcg,iularmd smce ?013 bui [hl, rcqpondcntq havc. demcd",‘ -

: XAMINER'” RN
Peshawar High Court,_..: N

.




>

th'c benefit of protcc.tion of pay and, penlsiqna"ry behc'ﬂts-':_ .

to the pct;tmncrq on the sole g ground.that thc Ap'rcv'ious N

suvm,s rendered by thcm wcrc “on contract bams as' R \&.7
ﬁuc,h it could nol b(, countcd towaud% the length of:_'

théit service, whlch act of respondcnts is- agamst law,

4, o On t1 ¢ other hand; icarncd counscl for..
. rcs;s(»ndcnl&:.:omcpdui thal the. services of pu;tmncm .

were not cither on contract or adhoc -basis, but they’

W -appointcd by the Political f;\gcnt, th,creforc',.th‘e

neriod of services rendered by thc petstloncrs in thc, e
Vc.(inlcc'fnéd School could not b{: countcd towards then" . ‘

pay and pens,ion,' ete. '

50000 ) \NL have hcard tmmed coumel for thc

" partics in lw“h{ of law and av mlahlc lecord

6 K th, frst appomtment t;rdérs of the'
pcmmncm [cvca] that' though they were appomted by '. T \a:;,
the ‘ii"olitical /\g,cnt Bajaur Agcnoy but on the

“‘co‘ndzi'ti'on that thc petltuoncrs w1ll rccelvc all' 1hc
benuﬁm and- a!lowanccs admmlblc under the mles to.a o
Lliwl Suvan! Ihc Nonhcauon Mucd by th(, worﬂ'ﬁy '

r Governor, 1\hvhcr l’akhtunkhw% itself 10vca1s rathcr

admilied therein that petitioners awere on contract bam;s
J .. :and 41.|1cfn' sc,rwccs wore rz.gutartzt,d Rule"z.j ‘,Of '{ "j i

'Chaptc'r—li (Scwlcc Qualifymg for Pensmn) of Crv1l IR Y T

<@;-ifﬁ=  :AmTEsTﬁD Qf

A AMINER -
,eshawar H:gh Co-,m.

ezt

R




Sex van!':.

/\'ct 1973, brcscribcs .conditi_o'né of . 3

qualtﬁcatlom for pv,nsmn .which fead asi-

—Rule 2,1, Ci ndlhons o of
_Qualifications. ~The -service ~of "a- .
(Jovunmcm Servant docs not quahfy

for pension unless it conforms-to the
(ollc)wmg three condmons -

First:- ~ The Service muqt bc under .

L;ovcmmcnt
 Second:-  The Service mustnot be

non- pcnsuonable

Third:- The servme must be paid by .
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. C1vul Apperl No 1536 of 2013 : ' ‘
“Against Judgment dated 09. S 2013 of Islamabad H1gh Court
, Islamabad passed in Wnt Petmon No. 39 of 2013 ‘ - :

~
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Date of Hearing: _-03 02 2016

JUDGMENT o FL : ‘;' : -'-. L

Mushlr Alam J.- T hrough th1s appeal the appeliants ~have
1mpugned the )udgment dated . 09 05 2013 passed by*a le ORI
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' Islamabad a.longvmth others was sent on: forced leave mthout*pay
by the department for delay in release of funds‘by NHA v:lde letter
'dated 26.12. 1993 Some of them were | later on adJusted by the
,appellants in one way or the other however the respondent desprte

his request was not
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; in the High Court acceptlng his Wnt Pet1t10n dlrected the appellants., 'Q"

'.to ‘consider . him -fof - appomtment in the hght *of letter; dated:-vi
11.8.2008,. Whereby ‘certain officials were’ directed:: to be remstated:;

" into service in view’ of a judgment of this. Court In comphance of the

‘said .order of the ngh Court, the appellants 1ssued letter datedjj-_.' ‘
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIB UNAL,

PESHAWAR |
OF 2023
$yedd Lt Thoarl  dismairty "
’ (PETITIONER)
VERSUS
(RESPONDENT)

| // caddd D &/9 erfluini (DEFENDANT)
' ]/% (;e,f/ Ltcé 321097 f Lamé

Do hereby appozr/t and constitute MIR ZAMAN SAFI, Advocate,
Peshawar to appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my/our Counsel/Advocate in the above
noted matter, without any liability for his default and with the
authority to engage/appoint any other Advocate Counsel on
my/our cost. I/'we authorize the said Advocate to deposit, withdraw
and receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. 22 / o8 /2023

CLIENT
AR

ACCEPTED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:
‘Room No.6-E, 5" F loor,
Rahim Medical Centre, G.T Road,
Hashtnagri, Peshawar.
Mobile No.0333-9991564
C 0317-9743003
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L BE l~ ()Rl THi HONORABLF I\HYBER PAl\HTUNKHVVA SERVICL
T RlBUNAL, PESHAWAR '

' SERVICE APPEAL NO. 757592/2021

Dr. Syed Luqman Shah...: ........ s AT : \ ......... Appell‘mt

Versus

*

Govel nment of lxhybel Pal(htunkhwa & othels ......... SUTRRS Respondents

to . Affidavit

I, hl"ﬂu Ali, Assis‘tant' (Litigation Section) office of the Director
‘General Health Suwceb Khybel Pakhtunldiwa Peshawar, unde1 the duectlons of
‘ b the € ompetent ﬂuthouty do hereby solemnly atfirm that the contents of ‘the °

parawise Commenls on behalt of Respondent are tr ue and conect to the best ot my

knowledge ;md beliet and nothing has been uonu,aled ﬁom thlS Hou clblt Court,




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 7592 OF 2021

Dr. Syed Lugman Shoaib...........c...oooeniiiiiniiiiniiin e L Appeliant

Versus

Govt. of Khyber Pakhtunkhwa and others............................. e Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 TO 4

Respectfully Sheweth:

Preliminary Objections:-

1. That the appellant has got neither cause of action nor did locus standi to file the instant

appeal. | o - ' SRR
2. That the appellant has ﬁled the mstant appv .31 Just to pressunze the rcspondents |
3. That the iistant- appeal IS aoamst the prevallmg Law and Ru es. .
4. That the appeal is not maintainable in its present form and aIso in the present c;rcumstances

-of the issue. : -
5. That the appellant has filed the instant appeal with mala-fide intention hence liable to be
dismissed. | _ ‘
That the appellant has not come to this Honorable Tribunal with clean hands. .
That the appeal is barred by law and limitation. - |

That the Honorable Tribunal has no Jurisdiction to adjudicate upon the matter.

A o

That the instant appeal is bad for mis-joinder of unnecessary and non:joinder of necessary
parties.

10. That the Honorable Service Tribunal has already dismissed similar nature appeals vide its
judgment dated 12/11/2019 in Service Appeals Nos 318/18 titlled\Alif khan & others vs
Govt. hence the instant appeal is hit by Rule 23 of the,Khy-bjc{ Pakhtﬁnkhwa Service

Tribunal Rules.

ON FACTS:

1. Pertains to record.
2. Pertains to record. However it is worth mentioning that the appellant was regularized .
according to the judgment of the Peshawar High cowurt. However if he was ag'grie'véd'

from the regularization Notification he should have filed COC before the court.



Pertains to record.

The appellant was appomted as Med1cal Ofﬁcer (BPS-17) on contract basis on
26/11/1995. His services were regularized under Khyber Pakhtunkhwa Civil Servant
(Amendment) Act, 2005 read with Act 2013 w.e.f. 01/07/2001. As regard his contract
service from 26/11/1995 to 30/06/2001 is concerned it cannot be regularized for the
purpose of pension / seniority, as per existing rules. |

As in preceding para.

ON GROUNDS:

A.

= m o aw

@

Incorrect no illegal action has been taken by the replying respondents.
Incorrect. No violation of Law and rules has been done in the instant case. -
As per paras Above.

Incorrect. Already explained in para 4 above.

Already replied in preceding para.

Incorrect. No violation of the Constitution of Islamic Republic of Pakistan, 1973 and

law of the land have been committed by the repiyiﬁg respondents.

. Incorrect as stated in above paras.

. Incorrect. No right of the appeliant has b\,cn snatc‘)ed

Incorrect. The servmes of the appellant has been- regularlzed w.e. f 01/07/2001 and not
yet completed 25 years of regular services.. "
Answering respondent also seek prior penmssmn of this Honorable Court to adduce

additional grounds at the time of arguments

PRAYER: -

appeal of the appellant may very gr

Pakhtunkhwa Health Department

It is therefore humbly prayed that on- acceptance of the comments; the instant

iously be dismissed with costs.

Secretary to Govt of Khyber - Director General Health Services

Khyber Pakhtunkhwa
ﬁ’ Respondent No. 02

Respondent No. 01 & 04

to Govi. f Khyber
Pakhtunkhwa Finarice Department
Respondent No. 03




-
s A. No. 7§0/9/ /2021 |

Dr Syed Lugman Shoaib
_ . VERSUS
Govt. of KP and others

~ APPLICATION FOR EARLY HEARING OF THE TITLED SERVICE

+ — _ APPEAL.
\& \Q t\(“\\ W v\ -ty ~—trn

g Y
\ W RegpectfulySheweth;

\ 1. That the above titled service appeal is filed before this

JAugust Tribunal and is fixed for preliminary hearing on
e Wi, 17.12.2021.

M\C&M 2. That case of the appellant is an old issue and the date
| fixed for hearing is too far.

3}That appellant is at the verge of retirement and by fixing

the hearing in a too far date would definitely effect the
3 nature of the case
m/ 4. That fixing an early date is in interest of justice and there is
} no hurdle in fixing an early date in the above titled appeal,
% Q besides if any early date is not fixed in the titled appeal,
g the service appeal would lose its purpose and would
R become infructuous.

It is therefore, prayed, that on acceptance of this
application, the above titled service appeal may kindly be

/1/]&5

Qé

fixed for an early date.
DATED: 25-10-2021 APPLICANT/ APPELLANT
THROUGH: '

FAZAL SHAH MOHMAND
ADVOCATE SUPREME COURT

AFFIDIVAT

I, Dr Syed Lugman Shoaib (applicant/ appellant), do hereby solemnly
affirm and declare on oath that the contents of this Application are true and

correct to the best of my kno led@e:gnd belief and nothing has been concealed -
from this Honorable Court. )0

. —
. ONENT




