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rci Mr. Mir Zaman Safi, Advocate present and submitted 

Vakalatnama on behalf of the appellant. Mr. Fazal Shah Mohmand, 

Additional Advocate General for respondents present.

23"‘May, 2023 1.

.
Learned counsel for appellant requested for- adjournment2.

•i

being newly engaged in the instant case. Adjourned. To come up for

arguments on 16.08.2023 before D.B. P.P given he parties. • A.

. :■

4

(Kalim Arshad Khan) 
Chairman

(Fareeha Pad 
Member (E)

*Kaleem ullah*

'•-S' ■ ■

,v

Learned counsel for the appellant present. Mr. Fazal1.16.08.2023

Shah Mohmand learned Additional Advocate General for the
r

respondents present.
f

■ 'f>
Due to summer vacations D.B is not available^, therefore,2.

case is adjourned. To come up for arguments^ on 06.12.2023

before D.B. P.P given to parties. ■•'S

(Rashida^ano) 

Member (J)

'f

*KaleeinUllalf

V*.

\
'f'-
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'Appellant alongwith junior of his counsel present. Mr. Asif27J,.0.-2.022

Masood Ali Shah, Deputy District Attorney for the respondents

present.

Junior of learned counsel for the appellant requested for

adjournment on the ground that learned counsel for the appellant

is indisposed of today. Adjourned. To come up for arguments

before the D.Bjon 02.12.2022.

1^^
(Salah-ud-Din) 

Member (J)
(Mian Muhammad) 

Member (E)iO., ■ :• :

*7 -1 7.-

/Tcyrr^

/Ae.

Appellant; present through counsel. Naseer Ud Din Shah, 

Learned Assistant Advocate General for the respondents present.

20.02.2023

Mrs. Rozina Rehman, Learned Member (Judicial) is on

leave, therefore, case is adjourned to 23.05 2023 for arguments

before D.B.

(Muhaninrad Akbar Khan) 
Member (E)



16.09.2022 Learned counsel for the appellant present. Mr. Muhammad 

Adeel Butt, Additional Advocate General for the respondents 

present.

Further legal assistance on certain points is needed, 

therefore, to o 
D.B. /

.up for re-arguments on 21.09.2022 before the

(Mian Muhammad) 
Member (E)

(Salah-Ud-Din) 
Member (J)

Learned counsel for the appellant present. Mr, 

Muhammad Adeel Butt, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested that as 

connected Service Appeal bearing No. 7799/2021 titled "Dr. 

Muhammad Ali Versus Government of Khyber Pakhtunkhwa 

through Secretary Health Department Peshawar and others" 

is fixed for arguments on .27.10.2022, therefore, the appeal 

in hand may also be fixed for arguments on the said date. 

Adjourned. To come up .for arguments on 27.10.2022 before 

the D.B.

21.09.2022

(Mian Muhammad) 
Member (Executive)

(Salah-Ud-Din) 
Member (Judicial)



Mr. Fitz.tl Shah Mohinand, Advocaie Tor ihe a|.-)pt:llant-pre.sen[. Mr. 

Muhammad Adeei Bull, Addilionai Advocaie General for the respondents 

present. - . ■ '

• 22.06.2022

Ai-guments heard. Order could not be announced due to rush of work 

Adjourned. To come up for ordeg24.06.2022 before the D.B.

T
V

(SALAH-UD-DTN) 
MliAlBlSR (JUDICIAL) .

(MIAN MUHAMMAD) 
MLMBLR (LXECUTIVL)

Mr. Fazal Shah Mohmand, Advocate for the appellant 

present. Mr. Muhammad Adeel Butt, Additional Advocate General 
for the respondents present.

Further arguments heard. To come up for order on 

08.07.2022 before the D.B.

24.06.2022

A

(Salah-ud-Din) 
Member (J)

(Mian Muhammad) 
Member (E)

«■/ £i'JToPu^ 
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Appellant present through counsel.
Muhammad Adeei Butt, learned Additional Advocate 

General for respondents present.
File to come up alongwith connected Service Appeal 

No.7590/2021 titled "Dr. Muhammad Taimoor Shah Vs, 
Government of Khyber Pakhtunkhwa" on 16.09.2022 before D.B.

06.09.2022

(Rozina Rehman) 
l\/lember(J)

(Fareeha Paul) 
Member(E)
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■ m\^ m;)25.01.2022, . Appellant.in person present. Mr* Muhammad Adeel Butt, 

Addl. AG for respondents present.

• fi':File to coine up alongwith connected, service appeal No. 

7590/2021 titled Dr. S.M Taimoor Shah Versus Secretary 

health, before the S.B on 23.02.2022. ■r.1

ki •

k:'(Atiq-Ur-Rehman Wazir) 
Member (E)

Due to retirement of the Hon'able Chairman, the case is23 .02.2022
’

' F

adjourned to 10.05.2022 for the same before D.B.r.

;

Reader; .
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10.05.2022 Appellant present through counsel.
\••.

Muhammad Adeel Butt, learned Additional 

Advocate General alongwith Jaffar A!i Assistant for 

respondents present.

Representative of respondents submitted 

reply/comments. Copy of the same is handed over to 

learned counsel for appellant. To come up for rejoinder, 

if any, and arguments on 22.06.2022 before D.B.

;*

■fe

'm
(Rozina Rehman) 

Member (J) ■■

i
My;\
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s
Counsel for the appellant present. Preliminary arguments have15.11.2021• *.

been heard.

Learned counsel for the appellant contended that the instant 
service appeal has been filed against the non-counting of previous 
contractual service of the appellant w.e.f 27.11.1995 to 31.06.2001 and 
no response given or decision made on his departmental appeal so far 
despite lapse of the statutory period of 90 days. Background and brief 
facts, as per arguments of the learned counsel for the appellant, are 
that the appellant was initially appointed as Medical Women Median 
Officer/&a# Dental Surgeon (BS-17) on contract basis vide order of 
appointment dated 26.11.1995, his contract appointment had to be 
extended on yearly basis. He was appointed as Medical Officer on 
regular basis subsequent to the recommendation of Public Service 
Commission, vide notification 07.09.2007. He filed Writ Petition 
No.1510/2007 in Peshawar High Court, Peshawar which was allowed 
vide its judgement dated 18.11.2008. The respondent-department did 
not regularize his services and the appellant again approached the 
Peshawar High Court In writ petition No. 1647-P/2013 which was 
disposed of on 09.02.2017 by remitting the case. His services were 

• ■ regularized with effect from 21.07.2001 instead of the date of his initial
contractual appointment (1995) vide notification dated 17.10.2017. It 
was vehemently argued that the appellant is entitled to be given the 
benefits of previous service for the purpose of pay protection and 
pension etc. His departmental appeal dated 3^).06.2021 was not 
responded within statutory period hence, the instant service appeal 
instituted in the Service Tribunal on K'.10.2021.

The appeal is admitted to regular hearing subject to all just legal
Deposited 

ocess
objections. The appellant is directed to deposit security and process fee

- within 10 days. Thereafter notices be issued to respondents forrm
..... -.....--"SulDmission of reply/comments. To come up for reply/

25.01.2022 before S.B. /
lents on

X-

(Mian Muhamm 
Member(E)
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FORM OF ORDER SHEET

Court of

TS9Z-Case No.- 72021

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

The appeal of Dr. Syed Luqman Shoaib presented today by Mr. Fazai 

Shah Mohmand Advocate may be entered in the Institution Register and put 
up to the Worthy Chairman for proper order please\

14/10/20211-

1
IREGISTRAR(AM

This case is entrusted to S. Bench at Peshawar for preliminary 

hearing to be put up there on .
2-

CHAIRMAN

i
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
/2021Service Appeal No.

Dr. Syed Luqman Shoaib Appellant.

VERSUS
RespondentsGovt. & others

I N D E X
PagesAnnexuresDescription of documentsS. No

idiService Appeal with affidavit1.
A&BCopy of Appointment Order & judgment

dated 18-11-2008.________
Copy of Judgment dated 09-02-2017, 
Notification dated 17-10-2017 & Order 

dated 26-09-2019 ■

2.

C, D&3.
E

.32- koFCopy of Departmental Appeal4.
GCopy of Judgment dated 01-03-2018 

passed in Writ Petition No 3221- 
P/2013, Judgment dated 03-02-2016 

passed in Civil Petition No 1536/2013 

and Judgment dated 01-08-2011 

passed in Service Appeal No 38/2011
Wakalat Nama

5.

Qh6.

AppellantDated:-06-10-2021
Through

f

Fazal Shah Mohmand
Advocwe,
SupR^B Court of Pakistan.

&

RA^ MUZAFFAR
ADWCATE, PESHAWAR

OFFICE;-
Cantonment Plaza Flat# 3/B 
Khyber Bazar Peshawar.
Cell# 0301 8804841
Email:- fazalshahmohmand@Qmaii.com

A

mailto:fazalshahmohmand@Qmaii.com
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No, /2021

Dr. Syed Luqman Shoaib S/0 Muhammad Shoaib, 
Lecturer/Demonstrator, Khyber Medical College, Peshawar.

Appellant.

VERSUS

1. Govt, of Khyber Pakhtunkhwa through Secretary, Health 

Department Peshawar.
2. Director, General Health Services Khyber Pakhtunkhwa 

Peshawar.
3. Govt, of Khyber Pakhtunkhwa through Secretary, Finance 

Department Peshawar.
4. Chief Secretary, Govt, of Khyber Pakhtunkhwa Peshawar.

.......................................Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE NON-COUNTING OF THE PERVIOUS
CONTRACT SERVICE OF THE APPELLANT W.E.F 27-11-
1995 TO 31-06-2001 AND AGAINST WHICH
DEPARTMENTAL APPEAL OF THE APPELANT HAS NOT
BEEN RESPONDED SO FAR DESPITE THE LAPSE OF
MORE THAN THE STATUTORY PERIOD OF NINETY DAYS.

PRAYER:-
On acceptance of this appeal the respondents may kindly be 

directed to count the previous contract service of the appellant 
w.e.f 27-11-1995 to 31-06-2001 rendered by him for the 
purpose of pay protection and pension etc. with all back 
benefits.

Respectfully Submitted:-

1. That the appellant was appointed after the posts were duly 

advertised, the appellant passed through the recruitment 
process and finally upon the recommendation of Departmental 
Selection Committee, the appellant was appointed as Medical 
Officer (BPS-17) in Health Department KP vide Order dated 26- 

11-1995, which contract was extended from time to time till the 
KP Civil Servants Act was amended on 23-07-2005, after which 

the services of the appellant stood regularized however the 

appellant was not extended the benefits, after which the 

appellant along with others was forced to approach the 

honorable Peshawar High Court Peshawar by filing Writ Petition 

No 1510-P/2007 which was allowed vide Judgment dated 18- 
11-2008. (Copy of Appointment Order & Judgment is 

enclosed as Annexure A & B).



2. That respondents even then were not ready to regularize the 

appellant, so he along with others again approached the 

Peshawar High Court by filing Writ Petition No 1647-P/2013 

which was disposed of on 09-02-2017 remitting the case to the 

Committee for consideration and finally the services of the 

appellant along with others were regularized vide Notification 

dated 17-10-2017 w.e.f 01-07-2001 instead from the date of 
their initial appointment, against which the appellant along with 

others again filed Writ Petition No 851-P/2018 which was 

dismissed on 26-09-2019, and against which the appellant has 

approached the Apex Court. (Copy of Judgment dated 09- 

02-2017, Notification dated 17-10-2017 & Order dated 

26-09-2019 is enclosed as Annexure C, D & E).

3. That the appellant is entitled to be given the benefit of previous 

service for the purpose of Pay Protection & Pension and for 

which purpose the appellant along with other approached the 

Peshawar High Court by filing Writ petition No 3337-P/2020 but 
as the matter related to the terms and conditions of service so 
the same was withdrawn on 27-05-2021.

4. That the department is reluctant to count the contract service 
of the appellant for the purpose of pay protection and pension 

etc. which is violation of the law, rules and numerous 

Judgments of this honorable tribunal, the honorable High Court 
as well as the Apex Court of the Country. Even the appellant 
filed a departmental appeal on 28-06-2021 for the purpose 

which was duly forwarded however the same has not been 
responded so far despite the lapse of more than ninety days 
and to no avail till date. (Copy of Departmental Appeal is 

enclosed as Annexure G).

5. That this action of the department of not counting the contract 
service of the appellant w.e.f 27-11-1995 to 31-06-2001 for the 

purpose of pay protection and pension etc. is against the law, 
facts and principles of justice on grounds inter-alia as foilows:-

GROUNDS:-

A. That the omissions and commissions of the respondents 

are illegal and void ab initio.

B. That mandatory provisions of law are badly violated by the 

respondents who are not ready to treat the appellant 
according to law and rules being his fundamental right



.3-
guaranteed in the Article 4 and 25 of the Constitution of 
Pakistan.

C. That the Pension Rules 1963 as well as the Civil Service 

Regulations are very much clear on the point which gives 

protection to such contract service for the purpose of pay 

protection and pension etc.

D. That the appellant is entitled to be given the benefit of 
previous contract service rendered by the appellant as per 

the CSR-371-A and pension rules.

E. That in the recent Judgment dated 08-02-2021 passed in 

Civil Petition No 1641-L/2018 it has been held by the Apex 

Court that regularization is a step up and must provide 

better terms of service and cannot make the employee 

worse. Even the law and rules are very mudi clear on the 

subject which also allows such benefits. A number of 
Judgments rendered by the honorable Tribunal, honorable 

Peshawar High Court as well as the Apex Court of the 

Country have also given protection to such service to be 

counted for the purpose of pay protection and pension. 
(Copy of Judgment dated 01-03-2018 passed in 

Writ Petition No 3221-P/2013, Judgment dated 03- 

02-2016 passed in Civil Petition No 1536/2013 and 

Judgment dated 01-08-2011 passed in Service 

Appeal No 38/2011 is enclosed as Annexure G).

F. That even otherwise not giving the appellant the benefit of 
service rendered by him amounts to exploitation in 

violation of the Constitution and law of the land.

G. That the Appellant has been deprived of his due rights 

without any omission or commission on his part in violation 

of the principles of natural justice.

H. That accrued rights of the appellant has been snatched 

sane without any fault on his part.

I. That the appellant has more than 25 years of service 

career with unblemished service record.

J. That the appellant seeks the permission of this honorable 
Court for additional grounds at the time of arguments.



,li'
It is therefore prayed that appeal of the appellant may 

kindly be accepted as prayed for in the heading of the 

appeal.
Any other relief deemed appropriate and not asked for 

may also be granted in favour of the appellant.

Dated:-06-10-2021
Through

FAzal Shah Mohmand
Advocate,
Supreme Court of Pakistan.

&

^UZAFFAR

ADVOCATE, PESHAWAR
RAI

LIST OF BOOKS

1. Constitution 1973
2. Service laws.
3. Other Books as per need

Certificate

Certified that as per instructions of my ciients, no appeal on the same 

subject and between the same parties has been, filed previously or 
concurrently before this honorable Court.

ADVOCATE

AFFIDAVIT
I, Dr. Syed Luqman Shoaib Son of Muhammad Shoaib, 
Lecturer/Demonstrator, Khyber Medical College, Peshawar, do hereby 

solemnly affirm and declare on oath that the contents of this Appeal 
are true and correct to the best of my knowledge and belief and 

nothing has been concealed from this honorabie Tribunai.

NENT
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BETTER COPY OF THE PAGE NO.» *
DIRECTORATE .GENERAL HEALTH- , 

SERVICES,.NWFP, PESHAWAR." .■
. : No. 29845/E-l, . ■ ■

^ Dated 26/11/1995 . ;

V.

.t

.. iv

To

Dr. Syed Luqman Shoaib 
S/oShoaib

SUBJECT: OFFER OF APPOINTMENT ON CONTRACT BASIS

NEMORANDUM: •>

Reference your application on the above subject for the post, of Medical 
Officer/Women Medical officer/Dental Surgeon.

o . ■

1. The Competent authority is hereby appoint you ’ as Medical Women '. 
Median Officer/Dental Surgeon in the Health, Deportment, Govt, of 
NWFP, on contract basis in B-17 for a period , of one year or till the 
availability of Public Service Commission Selectee/ return of' original 
incumbent free leave/deputation was which eyen in earlier, on the terms 
and conditions laid down in the attached Agreement Deed.. You: shall be 
posted to BHM MIANISSA. This contract appointment is not transferabie.,..

2. This contract appointment is subject to your physical fitness for which 
you will appear before the Medical Board constituted by the Goverhfrlent.

3. Medical Officer/Women Medical Officer/Dental, Surgeon, the attached . 
agreement deed should be filled in duly signed by you and Should.report
at your own expense.

4. If you fail to report for duty at the station specified in para-3, above, 
within Ten (10) .days, the offer of appointment on contract basis will be . 
directed to have been withdrawn . automaticaliy. and no . further . 
correspondenceahall be eritertained in this, respect.' .

i:.
■7l,

'■

■ ■)

(DR.AZMAT KHAN AFRIDI)
. DIRECTOR GENERAL HEALTH 

SERVICES, NWFP, PESHAWAR '

No. /E-L Dated Peshawar, the ■ /1995.

Copy forwarded to the -
1. Secretary to Govt, of NWFP, Health Deptt: Peshawar for information With 

reference to his letter No.SG{S)IV/3-18/93, dated 16* Ndv.199.5.
2. Medical Supdt: for information & n/action. • 
3. Divisional Director Health Services Peshawar : <
4. District Health Officer/Agency Surgeon Mardan
5. Accountant General NWFP Peshawar
6.. District/Agency Account Officer Mardan 

For information and n/action please.

.;;

, (DR. AZMAT KHAN AFRIDI) 
. DIRECTOR GENERAL HEALTH 

SERVICES,. NWFP; PESHAWAR
.

•j

•



arKiiCTCSATS; gim-haL trfiATTH
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The Goverunr ITVi/FP hofl plusaed fco renew 'the contract 
appointment of Br a^LnomaTi S/0 WohnaimdrSamaLtb ■""■ " 
for a further period of six nionfcl’^ with affect from 17.di.1997 to 

l6.r5,i99B. Gfl the same terms arji condations ,as laid down iniagreeiaent 
already'executed at the* tirae-of he/her 0pp.-»intment.

Oc. renewal of his/her contract appointment,. he/she is 

hereby posted at BHS.ShQrVAT^n fm
02.

Rtti'E whs)fran BnU'iiWimrlStaBa(Blkit»^rdan)•

n transferable. Strict disciplinary iT>ie pontine order is noij i
actior shall he taken against; any contract empluyeea, who fa;p3 t- : e 
preoei't at bisAer place contractAappointinent or hring sheut outcide

the Esther i terms andpressure for a transfer or attachment t^r vi-olatoc 

.conditions ftf .hiuA'-iJ?’ original contract.
!

'i s^ssr^rsiTHi
P VTO^S, tr-'/TP, -r >r: '.d*H .

PS’S.H-'i'vAR ’?KZ JZ^
^h7--lk X).v©Dy^.itNO. )

infortnatiou ^ n/aotion:-forwarded to the fallowing f“rCopy
.%vt:r-f iWITF Health Department'Peabawar.

01. Secretary to Govt

Distt!
ns ■AseBeasdi^eBeaSe Accountant Genoral NWJIT, Peshawar, 
"6* Medio«l Officer Cnneerne<i<j/o D30, l^ardan. 

^07. AS.IV,D0HS,Office. SWFP.
, DiattrAccounte Offioe'jf.Mardan.

DHOf Nsrdsn*
Health Officer, peshawar.

\ V08 '■t’V/'

' SSfe5?'fe8::Ja
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**BETTER COPY OF THE PAGE NO. Sr

DIRECTOI^TE general HEALTH 
SERVICES, NWFP, PESHAWAR. - .

i

OFFICE ORDER

The Governor NWFP has been pleased to renew the . contract/ ; 
appointment of Dr. S, Luqman Shoaib S/b Mohammad-Shoaib. for a 
further period of six months with effect from 12.11.1997 to 16.05.1998 
on the same terms and conditions as laid down in agreement already . 
executed at the time of he/her appointment. .

'h
-i

• •;On renewal of his/her contract appointment, he/she is herby 
posted at BHU, Sherkera (distt: Pesh) from BHU,. Mian Essa (Distt: . 
Mardan) .

02.

The posting order is non transferable. Strict disciplinary, sector 
shall be taken against any contract employees who failed to be present at „ 
his/her place of contract appointment or bring about outside pressure ; 
for a transfer or attachment or violator the other terms and-conditiohs of 
his/her original contract.

03.

J
sp/xxx.

DIRECTOR GENERAL HEALTH- 
SERVICES, NWFP: PESHAWAR ,

i

hir

• hi
V

*:
r

No. 30907-14/E.I, Dated Peshawar The .03/12/1997. 
Copy forwarded to the following for information & /action: 

01. Secretary to Govt, of NWFP Health Department Peshawar.. 
02. Divisional Director Health Service.Peshawar,

•• 5

03. .
04. Distt: Health Officer, Peshawar 
05. Accountant General NWPP, Peshawar,
06.. Medical Officer Concerned C/O DHO, Mardan. 
07, AE.IV, DGHS, Officer, NWFP, Peshawar.
08. Distt: Accounts Officer, Mardan,

.y,

: 1

DIRECTOR GENERAL HEALTH 
SERVICES, NWFP PESHAWAR ■

ABDUL ALEEM. 
22.11.1997

..•h\

•/

I
•i-
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i-
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Judgineni Sheet. ;

IN THE PESHAWAR HIGH COURT, PESliAWAR

: . JUDICIAL UEPAjn’MENT

• AVrit Petition No.1510 of I997.-,

■:.;c

K-m W-m:-
■

j?-; ■ • :
'A--

ii- ■ JUDGMENT

miH . ; Datc pfJvcan^ ............. ;•......... ..............
■ : PctitiOncA (Dr; Rlz^vanullH. and others) .

ts>^.. S>fi. Ma^
^ 2^<>~rp /H-sTT'y)/

DOST MTlHAIVtMAD KHAN, J.- This single ,

'’-'M
r- ;,•■

.‘Respondent^,,r- •■

p:

/jud^Dent shall also decide the following, connected, writ 

..petitions;

T.'- ::

(

Writ Petilion.No. .1509/07,
Dr. Az[z Khan and others

Versus . .
Government of NWFP and others;

:; .(il) . Writ Pclilion No. 1059/07,

Mohammad Khalid and another

• ■ " '! ■ . ■ : Versus '
... Province of NWFP liirough Secretary Zakat 

and others;.

I

-•/. \
. :■ ^

■

. .5

.-- .
(iii) .Wri.t Petition No. 1742/07

Dr. M-umtaz Hussain and anothei y.;'...

_. V , Versus •
■ . Gu'veVnmcni ofNWFP and others;

■ ('iy); Writ Petition-No. 739/08

Dr; Mahsoor Ahmand and others, 
-Versus'

■ GovernmenlorNVVFP and Others;

t ,r

r.'•

■I -T 7-
• 'A!-'

. >

'I.

t •

. ■ ■

1f.-

;•'.y-

1. /5i

• vaJ. •• 4.•J^y -" .i-,.

.-4 T

3
-if' -



••'I g; /f-f.'

;
I

}m li
• V.

'I -fh■ Mr. 'J--"1 “r \iA\W.
j anil others:

''■■Versus.;

,*
;

r
?

• /s* • •.
./vr;;';V;-;v:

and oihcrs;..
-■■'GQvernrpc^i om i f'M

AM

f r*.

\ni\ioi...j peUUO^'^°'.i^o-- :'-• •yV/tit.
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. .J :■I..r-m:''■i mW:
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.•it: *-. ,<*•
e involved in■ ..:'m ?:'b^^uW'Menucai questions of liiwMiaving decisive force Cl

t-i'

• • . ^aii.' ihese petitions'. f

■:

discussion .the law points involved herein, *it is. 

deemed:proper to mention here that during hearing in the case of Djn .

vs. Chief Sec-etarv. Government of NWFP and others

■

.2; \ Before taking,, for >
i- : • ;
4;

I
5*;'

i';-vt-: ihe •(Civil Appeal No' 5,04/2008) before the Honourable Supreme.Court

Statement that ,

I

: ; ieerned; Additional Advocate. Oeneral, NWFP made a

(the . present one)' involving similar

, thus, made a prayer that ■ ■■:

p; i-

Writ:-Petition; No. . 1510/200.7
.AXA.^-A' '..A- .
quVsttons bf;-law:\yas-pending before this Court

\
above .eivil App.cal No. 504./200S) shall be

- rule of piopricty, ihc

kept 'pending so'that the ibid Writ Petition No

• ''M A.
. 1510/2007 (of the present .

’eased to order .• -Ai dispbsed.',or .,ahd4he Apex Com-t was■ -A petitioner) isj.

directed to place the s.aidaccordingly, the Registrar of this Court wasIt

/ ,Writ;.Pctition. N6. r51O/2O07fo=fore the Honourable Chief Justice for

A..AX said order, the Honourable .' disposal. After receipt of the; expeditious 

J ■ ■ -Chicf-Jusiicb
• a • for early disposal.directed listing of all these cases■'"■I''-'"

C'* •
?

and because 2heard

of Miss Shagufta Saved : - •

. Writ Petition No. 1731/2006 

nf Mst. Naveed

wereToday . prcUm.inary arguments 

dgments'.of this Court delivered

.:and Otjier^ GoverjimenLGLEl^^^i^

-• 4 A:
in the case-

- jti

: . / Aid^d on: n.9.2007 and the other given in the case

■ . I? n h: !iiiirolln;n: Wiit Petilinn No.
Vn„snf.rST andliddhoi:^ vs

cited at the;Bar,,tnerilore, this petition

uiiiitlcd to full
1648/07 dated 24.9.2008 wgs

ii’.io'is' were
valong with the iiboN c Cj.-.J

i

y •

. ;-S,4
. ’s*.1^' . ^

&

m:
I.h
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■^m.■■’:■■

■■■ .^^$rin'g; leaniedv.Additid.nkl Advocate General and, .U.ie' learned•;
■ym:

■/

court'scls rcprcsenling-the, petitio.ners in the above petitions agreed that 

lei all be dcGided today because of the directions given by the Apex 

Cayin arid-with the consent of the learned Additional Advocate General 

-the para.^vvise comments filed in'this petition were treated as comments 

all the abpve'Avrit peritipns'because he did not want tc add any thing 

to the already submitted comments in this case. Ihe learned counsels 

AAvere directpd to address.the Court after the break. ,

:■r.-. -om
>■,- m. ■■ ■-:.

'■ -‘a''
■■■■'' "4 '

)

■ m

'M

■ .■-m ■ ■

Argum’enls hcard and available record/documcnls annexed 'With 

h ..ilid?said\ p were perused 'and thc admiUed position in all these.....

.cases, oh: factual s.ide is that air:'.thc_ petitioners in these petitions were ■

basis by the .departmental

.
. -''0.

■

■■

ihilially appointed.', on' • contract 

headsMepartmental'-.selection committees and their appointments were
•■I'.'

• >1- -.
-■i duly notified by the Government

•r| •
■i

1995, othersSome pf,the petUioners were appointed way back iin
1 ,

!' from time •■' in" 1999 and their contract period was duiy rencwed/exicnv.

noti.licaiions issued by the ■ competent, 

in the series in some cases wa.s

•:
. . no dime ' •.ilu-ou;gh .yai'i.pus:

depurtmehtat'anthority. The .last one 

Mssued in.Ui'e-yeai-;2004'while iivother eases, ihc last notifications were

/T-, ;
f.

T
issued an-the year 2007. .Thus ilie leamed-Addiiional Advocate .Genc^ral

holding posts in the

I

,**• •; did:.not'.,dis^ute'that.the present-petitioners were 

^ .ffealth'ahd cither'departments as 

,:''when''lhe-:NWf-P-.CiviI Scn'ants-.(Amendmenl) Act (IX) of2005

.j

as employees appointed on contract basis

came■i

. -j

••-r"
\

J'
•i

>;

(4

M
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L
. t

•■• .\-A ‘ y -■ ■•• •.' f.

• *,i«

•:
5

-:^^hto-force;bri;23''*;July, 2005. He also did,not oontrovert that after the

' ■; liotiScat/on-of the Act in the extra ordinary gazette of N.W.F.P., .some of

Still kept-as coniract employees by their respective 

of their contract employment vide

r

.. ■ .>1

;y.-the. petitioners were

departments, extending the tenure
••t

,. ?

V .irA-
V^iffcrcnl.n'otificatioris'.issued from time to time. Thus, it is an established ■.• --i

■'i

i

■' fact .thar'-the .petitioners in this writ petition and all; those in the

coritract employees working on ■ their 

■ wiicn the NWTP Civil’ Sera'ants

■ ■‘3- ' '

: ’ ■ icdhn.ected’vW'it. petitions, -were 

.rc,spcctive',.;posts at ■ the .time 

(Amendment') Act. (iX) 200AGamc into efrcct..

A

A-S

•.'■•-■-I
■ri

the learned counsel .for the petitioners, in all i’esc petitions, 

■'rai'sed ■■Ihe,- following, points of law which,, may .be suinmcd up as■y.

\
i

•hA .^;'foliows;- ■
.V

. ■

1
I

“(i) this Court in the.c.ase of Miss Shagufta Sayed and othars 
.. v.s. Government of N.W.F.P. and others, vide judgrnent 

■ - given In Writ Petition No. 1731/2006 dated 1 1.9.2007 had 
■ N,- ■.conclusively decided all the law points involved herein.

n.B. cannot hold a different opinionThus a .subsequent 
/.''from'.the o.ne,already formed;

,(.ii) ■■ -that .admittedly, the petitioners in .all. these ■
contract employees under the-Government of .NWFP and .. 

' Swere, seniing ' in different departments when , the 
'Amendment Act.(IX) of 2005 came into effect 
View of the amendments introduced in S. 19, of .the N WFP 
Civil.S'ervants,-Act XVlll..of 1973 on.the strength of jub- . '

2 of the Amcndmciit Act 200.5, the
facto. stood,

' ■ 4
4^

■//’•iV' :

'V

.•-■"..■.section (2) of Section
coritract services- of-all 'ihe petiiioucis- »psO 
■regularized, but the respondents; pulling unreasonablc^and ■ 
irrationarcohstruction on the above pravisi,.: ol. law,-have .. . 
refused -to regularize their services which is,' i... act ab mitio,

./void and coram non judice;
• •1

\. '
•!

•• ■ iI
'•'•3
f'j

' ►

••I'cr.'C
h;'.

TlJ-.
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.'Im

.. ^no'-'tharal. thesepentioners were duly^ed ^ ,.
: ^ ' :,n the prescribed, manner - J^iy

;■- ■ i: ■S-e:^en;^sZterv,ew.taken by thedcp^—■;
-. ■ ■ ■■. selectfon 'copamit.tees/competent aulho, Uic.s, -m . .

■■■■: ■■ contract employees in rHers/notifications but the

. t:LlSi^n“d.r4./»425.fth.C.»a».i«n, .973.

. 'M .• •

'■n ..

.:. ■•;•?

*;

■;r"l'.7- ■

vl

•• . • i - .■ .-'

Additional .Advocate General.: raised three-fold ..

involved herein, which
The le^ed

■ij

gard to the legal propositionscontentions wi^ re

ai e briefly cited below:- -

;r-O) -that all-the petiuor^ w^.^J‘^^"^d^ 

. .arrivat. of the selectees of the NWl 1.

J'.V".
Public. Service

■.--r'' ■
■■i Comrru.ssion; •

'..at ,he petitioners are estopped by

SgulSzationTf thersemces. Thus they cannot ai^ail any ■ .'

lief from this Court.

4
4: : r •
’■i

■ t

' • -i. : re• '
1 MV of the N W F.P. Public Service Commission 

rule (4) ot tne.i,. • viH^ Notification No.
. (Functions) Rules. .h 2002 has impliedly

.; SOR.-UE&AD) 1-99/73 dated J
brbught the ..selection of civi s __pj-g nf Publisc Service

. : , Comnussion. ^hey. arc
7 appointed rn the .P"f ®"^iai provision of subseclion ..
■■ '^not .entitled to avail the Act'(IX). 20.05 becLUse

(1) of Section 2 .of the ^ ^ departmental
.. they were selected/appomted br *

. . , heads/Selection committees and not by 

Public Semce Commission.

i (hi) that:<

b ;f|| :
■'.,1,-;;. ......

• T •li';.'

...

... •:

I ■'

-.■ .

..‘•

■ ■ -i

• -.-M

^v*«

. f.



.W '

Ikd
>.

A

The leaTTed''Additi,o'nai Advocate General.has laid considerable ■ 

.stress. on.'Lhe aminded rule (4)'ibid, therefore, \vc have to l;^e up the ■ , 

^.^aame for discussion in'the first instance as it has incisive and decisiv.e. 

.:A:»r.6!.e 'in' detemiining-the. eligibility of-all the petitioners under the 

provision .of subsection (2) of Section 2 of the Amendment Act (IX)

:
S-." •

■■ '/A

V-’

-..vJ 

•• ^ 2005;- .'.■•A .*
•

■

.9. \ynd,er the provisfon to Section 2 (1) (b) ofNWTP Civil Servants 

vAct 497.3 -civil servant has been and under-clause (ii), those.

^cmployed-On contract, or bn-.work charged basis,'or those paid from: 

contingencies, are'.excluded.'.from the said.definitio.r, Similarly Section- 

25 of,the;NvW:F.P.,.Civil Servant Act (NWFP Act No. X-ViII of 1973), 

has conferred po.wcra.ipn the .Governor of the Province or any person 

'." authori'zed by'him'l.o .appoint persons on contract basis...-The-same is.' 

■/.reproduced below-;- '

■■4
•4?

j

-

"25.Appointment of persons on contract etc: . .
any person authorized by the Governor in that 

beha'lf. may, on such terms , and conditions as he may 
. specify in each case, appoint persons on contract basis, or 
. bn woTk , charged basis . or who are paid out of 

contingencies:

. Governor or

■!

Provided that all such employees who were working
immediately before ' the

1
d in - ' .ariy.' such capacity 

'commencement-.pf this . .-Act ■■ shall-continue to be. so.
■ Employed on ihe'.same terms and conditions.'on which they-. 

• .'were appointed.”- ; ; ' . '

! .

i

The plea of the learned Additional Advocate Geiiv..;l that due to 

of the -NWFP Public' Service. Commission'..ain.endmenf _ in' -rulCrA

•!;;I;.
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?

:^..- ✓■>

■^J^unctions);.;Rules;j983,-in 2 appoinlments of persons

Contract basis has. also been brought within the fold of NWFP Pubhe' ; '

law because-firstly the

' ■ -"t on
-.-M ■ : .

m
■ ■■■■■' --vJ

Scn'icc' Commission is absolutely unienablc in> :
clause and U has clarified in clauses

iew.. of the
.said'

■ -’1?

■ / .. (i): to. (iii). that ■ certain ' posts .shall be outside the purview.,

,eoran.Tissiori;.Even if it...is construed'in the way, the learned Additional{.

^Oidvocaie^Generai"desires, it would come in conflict with the clear and , . 

expjicit^ of subsection (2) of Section 2 aiid Section 25'.of the.

M ■'

^.

• • 5t ^N:.:W.FcPdGiVi^Servan^^ appointment ..fpersons on

of the pun'icw of Provincial Publiccontract-basis .has .been, lakcn. oui 

Service: Cornraissign being not .'regular civil servants and the Govenjor ,...

'.■M: n

■f-U .' 'r'
in this behalf shall be the authority forpr-.a. person .authorized by him in 

appointment of persons on contract basis.
'••'1 • \

ironGlad'principle with regard to the interpretation'of'

executive order made/passed by - 

.comes i.n conflict

• 11, ; • it- is an .'-j •:

'Si,atute'Vhat when any rule/regulation or 

anyiauflioriiy under :delegatcd powers of legislation 

■ witii- ihe^ Statute-made'hy the legislature, then it .

■

•..-i

it shall be void to that;•

Statute which shall have1 extent- and■■■shali.. give .way-.m the parent 

O-verridiTig: and- -superimposing

(1N1:^IJSTR^F-S) LlIVtITED 

and others (1999 SCM-R..1072),, it

i

effect.. In the caia.- of. GATRON •:,1
I

vs.: government oi,.

held by tl’ie Apex Coiirt .that rights ■ 

through executive order, of 

: af-delegation of rule making p.owers- is.

;Sy£aimediurto:carry;but-an ■ ; '

was

■ created by'a Stauitc cannot be-taken away 

tuld niak'i'ng-alitlibiiiyr.i •J

j

A . *

t

•i
I' i

.i

.v-

'M :
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i

ii. Act-'of Icgisrature-'.Thus a ruJe.making autiioiity cannot u.n.aci a rule toi
'ov'erride or fender, the., main Statute ineffective. Therefore, the view, of. 

rtbc^[T)ed:Addi(ionalAdvocate General being based on wisconcepiion, 

cannot prevail; Afnehded rule (4}even if construed .Lhe other way.as was 

-.suggested,- is u'Hra vires- being in direct clash/conflict with the main 

S-tanjte. 'Scc:ti.on:'26 of-the NWTP Civil Servants Act 1973. also-clearly 

cx.{5lai:ns the above position which.admits of no, doubt nor it suffers.from 

P V ■ any' anibi.gliity 1.6 be,debated upon.

.■ •

i V-
M I

:• --Tl
'■:C'']-2.;.:",ynder.-the-provision of .Section 25.of theNWFP Civil Servanfs

Act,■-.-.'.'■1973,'they . Pro-vinciaJ-; Government,’ through different

the' administrative.hbtifications/orders/cireulars -has , authorized

secretaries-Zheads-of the .attached-departments as competent: uthority for
I
11 • . the-appointment of persons on contract basis and the table given there.

under, was.not cpntcsted'.by the learned co.unse! for the Government.
•;

■ 'v" ■i-.. I X;-- : The posts-wiiiclv ,l!ic'petitioners .arc/were holding on contract
, ■■■ .■■:'■".■..■■■ ■ ■. i.

basis, were'duly'advertised in the.prescribed manner by the competenl 

-authority,'-^the peth’ioners applkdTor the. same, they appeared before the

7.
IJ rJ■/,

■ M.

,<g

,j.j ■ Selection Gominittees/Dcpartmenial Authority in due course and have

thus, were--selected on ,Succes.sfu.iry'undcrgpn'e the tests and interviews 

.mer-itS'Put on.contract basis.-Theirconiraciual services wefc.-consisienily

i

fencwed'-'ffQm time'to-time and-they.retained,the,said posts till the time 

w-liPn the NWF-P Civil'ServantsXAmendmcnl) Act (l.X) 2.00'5 

force on. 23^^* -luly, 20Q5

came into
in■ :

U
• 7

?
j

.7
:: S

vi r. :-vA -77
• ■'.:3 1^.7 i
1 \
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i
.['■0...■understand' 'the relevant provisions i.e. .subsection, (2) ot . 

r Scclion ’a'bf the Amendment:Act (IX), the same is reproduced below:-: ■

person though selected Tor appointment, m ' 
the'.prescribed" manner to. a'service or post on or after, the 1st . ■ 
of' . July, .'ZOOlV till -.-the:' comrne.nceme.nt of the said Act .but 
ap'p;Ointed -.'on : :cbntract' basis, shall, with effect . from ^ the 

. .■commenc■cmt^n■t"of the' said Act, be cleemed.-.to have ....been...
^ appointed-on a regular basis. All such person.s and the persons

■ appointed on regvdar basis to a service or post in llic presenbed
.... ■•. m.anner after the commencement of the said Act shall, for al! ■ .

intents and purposes be civil servant, except for the purpose of 
' ' pension or, gratuity.'Such a civil servant shall, in li.cu of pension . ,

'■ and gratuity, be entitled- to receive such amount co.ntnbuted by 
, -him towards' the contributory provident, fund, along with the
■ contributions'..made by. Government to his. account, in the said 

.'.fiind'.'in'the presqribe'd manner.” . •

I
•J**' A*

j

• .. - '4 •. - ;‘'S:ubsection (2). A

I '-.V:
. 'i

1
.4

• Q

„•' ^

■ n

is' plain and well 

dodbt with regard to .the 

df the peiiiioncrs..The deeming 

't u seal'of endorsement on'this view. Second ■

The language ol' the' .above provision 

. .-.-conceivnbie,.-therefore, leave nothi'ng in 

regularization' of. contractual

i ' 5: .'.5

SCIWICCS4-.'.

. 't •
j .'.phr.asc usejd iherein. has put• i
•?. ' •

•."T- iiuiV of tho above provision; lias almost conclusively cleterinined the :

“all.suchT b 'matiGr.j'n con.troversy because the two terms used tnorL'iii i.e.

regular basis to a service or

; -.: .1 ■:: •

persons and the persons appointed on 

p bs t, in; .ill e p resc ri b cd 

contract basis tipw r

1 “ clearly lays down ilial (he employee'smanner

egiilarizcd and those appointed on regular basis 

Commission) , for all intents and'punmses be

^1 -/y- . V

■■ '■(through..Public 'Service

vil scrAit CNccpl Ibr the pur|ioscs oC pension and gratuily. A clear line
I

S51
-.01

'Tor demarcation has'been drasvn by the legislature between the two

taken on contract basis but,catcgones'or.c'iviF-.servants-, the one who arc
.r ■' ' .- . ■

ATegufanzed through the abo\'e provision ai

t]

and those appointed on regular

.hi:

■' '!■

i ,
•r

fi: • b



both 'nave been referred to 

benefits. If , 

appointed on regular 

. lid haYe...never..

■ with the . ,

w. :;

.. m

M5is: ihrougK «>e Public Service Commission 

v'. AV.vlh; clear .intents but 

■'Vlcgislaturc intention

basis shaU be ':dcemed. to..bo a

■^4 k ' for the purposes oi pensionary

that'only those persons

civil servant, then it A*-

was i.

which has dirccl nexus

counsel for the Government is
the words all such personsemployed 

petitioners. ThusMhe view or

.absolutely nai'splaced-and u. ^

of the learned
■ ■ ■ ■ ■'

i untenable.mlaw.

v; .
rM

this subject in ihe past.

have been

been left for the

of legislation onA bare look at the history
%

lew that the petitioners’ services 

and nothing has

official gazette or to pass any.

A . furtherreinfe^ced the above view

: - -:::dUly/regulan2edAy.the ;legislature

v'Aexecutivehto^notify'their names in the
Adhod Civil Servants, 

ch relevant wherein ;a

^ regard, the NWFPI executive ■ order.... Ih . this

of Services) Act-ll of 1987 i

3 ihercofto the following errect:- ■ ^

IS mu■ r

(Regularization

■ , "proviso was added to Section
- vj' -■

.■:7^ ; ‘.‘ProVid.ed ihat—

G(iX thc iseivices orjh^ciinl^serr^:

. Sarl7edundTr this Actonly onthe- . 

publication of Jheir names m 

. • official Gazeitc;

A
the

H
h!

1 .
•A*

. ;^i contract basis 

S_4 is coached in^ ■

•on •Employees'
In the

ion of Services) Acl.VUl of 1989' -- i'V;.'
Al (R'egularizatior

!■

thc lbUowing'vorcis;-.- ■
of services of certain Civil

ithstanding . :anything 
for.the time being i.n 

who.is-or has been

teg i^pgulation 
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■appointed or deemed to have been appointed 
, agLsl ■: any post in any ^ ■

■ ■ Department under-Section d of this Act sha 
to havedeen regularly appointed 

. fronvlhe date of.his continuous officianon, 
subject-.-to eligibility, according' to the,.
service-rules applicable to the post-,-.venfied-
by .'llic- udminisirative Secretary- of the . .

. deparurienl concerned;"

k
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was used in Section 4 of the N.W.F.P.iV. :Again, Che same language
■ •

; vygmployees on epntraet basis (Regularization o.f Services) (Amendment) ’-,1

AcI-H pT 1-990.

2005 has been..worded 

wherein nothing has been left.for 

or. the,., heads i of the attached 

ificalion with regard to the, 

because- the' object has

understandable- words ,

ft of. the Act (IX)'.. '.ig;/-" The (relevant provision

almost in a totally .diffbrent language

>
A .. ■

7-* ’

''. . A*v ' .

Ihd administrative, se.crqtaric.s 

dcpahtment/competent,authorttie^ t6 issue not!
■i ■

(•- .
•li

f V.1- ■ - regularization of services of contract employees be

accam'plisKed through the .plainly 

V used in: S.2'(2) of the ..Act (IX) 2003

'..;beea''.cle.arl-y'r-
. On this analogy.all the petitionerst

under d.iscussion andt

ine into force of the Act

ive order in ihis regard would be o.nlya^ j Stood regularised on coming
-d • is'suance of notif.cation/executive

ive secretaries. .Thus- ,'■formality for-the departmen.al heads/admmistraf
under.s,atuloryobligaliontodowluu,s:c..,uircdby.he.

't-

I .■ -3

^-l>■;aLilhol:ilics^^v■crc■

■ .' taW'ld'.do-and' ihe petitioners

.to approach them

t•w.

red under the said precision'-3 were nofrcqui 

of such order/noti fication.
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: V9;"''>TlTe above discussion and the reproducnon ordiffcR.'t legislation 

"'made^■’f^Orn ■;■h^^eby the .Provincial' Assembly lead one "to a

- r •\ .

definite conclusion, \vhich shall go..without any fear of rebuttal that the

duly regularized and ihc- phrase 

so used in'tlie former and for those who. are 

to- an inference that the Act

%

petitioners,’ .contraeiual ^services were 

“prescribed manner” 

regularly appointed (repeated) would lead 

,, (IX) has drawn a clear distinction between the petitioners and those who 

' arC'-apppinted on regular basis otherwise there 

' ' 'both; the^cate.gorics of- employees,.tagged with the words “prescribed .

■Thas' the impression'given by the learned counsel fpr the

.. •. -i
■

, VJ •

need to-mentfonwas no

P-. jnaij.Her”

V-'ce^-ernment.is absolutely;fallacio^ and-.'does not stand to reason.. As

thc.'earlier'.para, the appointrncru of employees

w oov .domain of

4''
on .- already discussed in

cdnt'rac-lualba'sis.havc;becn taken away Iroifi the pin'vic 

■ ■■■ ■.NW-'l'!^'..Pubiic ■ScrviecvOXinimiss.ion and for such appointments, the
- ^1

.

; ;:abOYC statutory'provision has auftiorizcd the. Governor of the.Province

otthose iauthdrized/appointed by hjm to be the Competent authorities for

. Therefore, if the amended rule-4 <jr■ -.il \..,-apppincment of .contract cniployecs 

’ .■the -NVv'FP Public 'Service Commission' (Functions) Rules,- 1983 i13 •
; y.

Viconsmied'in-the way-adopted by-the said counsel, then in that case the 

n be.held to'be ultra vires because it has been framed/issued-by 

under the delegated powers of legislation, is for all-
• ; • rule cnn

.' ih'c dGovernrnent

hilcnts' and ^-purposes' must remainin subordinate and subServionl to the 

for all purposes and
■!

Statutory' law. and tliei'latest shall'override the same

.intentions
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■ -20. '-The t\yp categories of employees i,.e. contract ernployces ancl , 

.'regularly appointed employees arc'thus placed under the domain of two

di/rGrerd the Governor or persons authorized by him and

llie ProvinGial Puyic Service Commission, 'fhus the statutory law. has

■ 'provided ^nvo" different channels for appointment of the .above two 

.•■categories of employees. Hence, the appointment of contiact employees

by- the • a.uthorities/departmental, • hcads/seleclion

;■

? ■

i

•^4
• i ■'

■ I" :■

•j

• .. commiuecs etc.
. i
4 appointment in the “prescribedaufhOFized: by the Governor is ajr 

'mahocr” .and-simi-lariy for regular appointment of civil servants through
-r \

. ■ 1:

n ■
Public Service Commission to. a post in civil service of the Province is 

another-mode-of appointment^the “prescribed manner”. Both the 

rnatfers/ch^nel.s oh no yardstick or legal basis can be intermingled for

r;

' J--:-

■ rtie puiposc of holding the contrary view because both have been placed 

-■by'.the'statutory , law poles 'apart.' Both the authorities- i.e. the one V 

lulhOrized/apppimed by the Provincial- Government; and the Provincial

j

j. •

f-.' . a

Service 'Gbrnmission; under the statutory law have domairi over

different types/calegories;of

u .

'■,-:;"t.he' 'appdintmentyseleciion '..of 

' v'.empio.yees... However, to.' be- more clear the appoint),'ents of. the

two;

e made ■ by . the above rel'crred authorities.. in the ,

■ i “prescribed. ma:hricr” by the departmental authorities/admimstrative ■

the m.aniier. prescribed by the statutory law i.e. in the .

‘ ' )n the. strength of.

"peti'noners 'were

secretaries, in.

' ■ ■ .';“pr'es.cribcd. m'ann.qi'”. Therefore, the petitioners on 

t ; :iyubsectioa-(2) of Section 2t of the:Act (IX) 2005 are undoubtedly 

c.ntitled 'to .regularization- of tlicir services

;

and they have been duly

cgufi^izGd.'uh'dcr the above provision of'l-aw and nq executive authority
. .T
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within the.Rrovincc has been left vvilh any powers or auu’orlty to.undo 

role to play, in the./ V whai is intended by the legislature. They have no

itiaiter .except to delemhne'the inter sc seniority of such contractual

the strength of length of their service.empioyees/ihe pe'tiLiohors. ori

,The; above discussion.and findings would also answer the -.••21.: •
; ; . points taised by the learned Addinonal Advocate General shown-as (i)

V I ■■ . and (ii),becau.se it ,is a century old pnnciple of law. that no estoppel shall
• • 'f

lAioperile against a,Statute which aspect is otherwise not, established in 

o-f-th&'-admi'tte.d facts/on record. Government and the Authoritiesview-'
concerned can- be held responsible.in this regard for not complying with

Amendment Act (IX) 2005 and the petitionersj
.1 ivc-. requ i remen Is o f the 

. cannot be ,blamed for the inaction of the former.

I*

- '.'i l

l^isBerich'cannot a.differenfopinion on the .tiw point from 

already been enunciated by the, former Diyisidn

cases as. the Hondurable

-..22.;

the one which has

G i'lBench, of-this Court in tlie e^licr cited two

ISupreme Courf has consistently held that a-subsequent Division Bench 

: A. "cannot differ;wijh the opinion of the earlier Bench on the samelpomt of

. ■ .

'i

ask the Chief Justice to 

for the decision of the

:' ;Honourable Supretne Gou«; On tbiApoint, .he fbllowing^case law of .li:

; 0

'law. and in'case it wishes to do so, u may

constitute, a larger Bench or to leave the matter
S

- ; -i
<

■i.'

Apsx'Gourt is relied upon.
(ay. The Province of Mst fakislaiLys. Dr.Azizul.islajB 

(PLD 1963 Supreme Court 296 at page-308),• ;

. Sirniul HugThe Province of East Pnki.stan._yj
Patvvari
(PLD

•: . (b)
1966 Supreme Court 854 al p.,igc-920)
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_ Ardoshir Cowasice and
' O ', Mnltiline Associ?ites_yN 

others
/(i995 SCMR423); I

. i; • ■ '

Ahhottabad vs. M/sYU) ' ITaji Ali Kh^n and Companj^
Pakistan Lim.^ .

(PLD 1995 Supreme Court 362)

. aria:.the other view held by the Supreme Court of India jri.the ■
y

4 ■ 1

smtp of West B&n&al (PLP • i

ease of SidhcswarGflnguly_vg.

1958 Supreme Court (India) 337).

purine ■:the <^>nrse. :of hcanng, the Court ' was mfbrmed that

have appeared., -in' the' screening , .

;■

23.

^amongst ■ ihe / petitioners- . many 

icsi/interview

same posts they-

• %
commission lor the ,held'by the. NWFP Public Service

holding and have remained successihl but could not

seats or other reason, 

by the learned Additional

arje
:

•r for insuflicient zonal quota 

ted/clislogcd

be^ ■appointed-.;eithcr 

This. .tisse-rtioYi was not controver 

Advocate General at the Bar.

r.

axid the other

is nothing on record to, show ;

inefficient or Avere

P^ythc-CourChas- gone through the comments-A ■ .,;24A;-.
^documents annoyd- therewith^and mere

.v

y-. ? ■ ■■■■.

■ Y

at any stage were foundi

: r that - the petitioners .3

piaihed. agamst by their superiors

?

in office, almost majority of the.

fieid' for 4 to ' 10 years ■

tioners have acquired rich

' I- :
I

■q-co.m

the.petiuoners. have .rendered services in
. V

;; continuously.'t'hys, ...
^ ^ n..d •«»«»"

l , experience
.hey would be of much worth m'their respective

entrants/sclcctccs'or.hc Provincial Public

A . ' s
this score: .Therefore,

.. field as compared to the new

service Commission not possess
Cd of such long experience. Therefore,^

t ■ Ii
r- . ■ .
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l^hictoris naadditiorial ground, worth consideration in favour of the■ -i
’

. 'Vi-.'., :
p.ctitiQnefs• 'j..-

view of the conclusionsFor what has been discussed above and in 

c^awn. after interpreting, all the provisions 

it-is^held that air.the petitioners have bfeen duly regularized

•m:
of law relevant to the subject,

in view’ of

thc '^foyision otSecnon:2 subsection (2) ,of the NWFP Ci vil Servants 

^Aniervdmentj AcFCi>^),2005vairthcse pctiiio
;•

f allowed in.the above.ns are

■‘forrnality'and for-the purpose of preparing their 

the' appointing aulhorities/adrninistrativc

terrns and as a rnefe

.service books/rccord,

formal ordcr/orders with regardsecretaries, of the--petitioners may issue 

tonheir inter sc seniority and other relevant particulars required to be
1

entered'therein. .The needful, be done by all concerned by keeping in

ad qu'em and terminus a quo,..within.a
■ t

•i : 'vibW'the\'ry,'b dates'.'i..e.'terminus

month positively. The
j

authorities/administrativc; : „.periodof . a
.1.

Sicrehirieftfdcpiirtmentgl heads^or the petitioners shall also .create a

required by the above•.
contributory:'funds'and .gratuity funds as i

provision of law iid' the petitioners shall be directed to contribute

IS .

own share/liability of contributiontowards that besides the Government

''. .-towards the sard fund,
•: - I'.:.

....-Al'i petitions-are .allowedI». »*, •

»i- ■«. *
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JUDGMENT SHEET 
IN the PESHAWAR HIGH tOURT PESHAWAR 

JUDICIAL DEPARTMENT
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j
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i
l Writ Petition No.164^/-P/2013 with l.R

■ .'i

JUDGMENT
ii; •:

bate of hearing:

Petitioner; (Dr. Sved Ltmiimn Shoaih. c»cV By Miun MuhibiiHati Knknkhcl. AdvncnH;

^09.02.2017• *: ♦ 1
■ ■

i

V

Rcspbndent(s): fCovt: nf KI‘K. Ocl Rv'SvcdOni.-;nr AliSImh. A.A.C-i
1

h
4 .

7.- By way of this•]

single judgmenit, recorded in Writ Petition No. 1647-:
<;

P/2013, we, intend to also dispose of identical

connected Contempt Petition No.242-P/2015 in WP 

No; 1'647.-P/20134 Writ Petition No. 1673'P/2016 and
;• ■ Contempt Petition No;471-P/2pi4 in WP,No.1986-’r>

•■•-irv
. :

-P/20.09; because, similar questions of law and facts 

.are involved therein.'t

-V -VApow ,
2.V'- Compendium of facts leading toifiling 

of al l these petit ions is .a? under:-

WP No.l647-p/20n -

Petiiioncrs in this writ petition seek 

appropriate writ directing the respondents

issuance of an

(0

2^JUL.2017
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■ regularize-their services from the date of their'initial 

appointmenis with all bacic benefits of seniority, etc.

t-./
i r /..

' ■■'ii ( • « .
i

me No.242-P/20lfe in WP No.l647-P/201.1r- 

Petitioners , seek therein initiation of contempt ' 

proceedings against tjie respondents for violation.

' , , and disobedience of the interim status-quo order of.

■■■;' .this court dated 24.6.2013 passed in WP No..l647-' ■"

//V
i
•ii

1
i

V- .-'■■■I

.:.;1
.-•I .•V;

: p/2013. - .

Writ Petition No:i673-py20H^-.

Petitioner in this case seeks issuance of 

appropriate writ directing the respondents to allow 

. Iiirri similar treatment by regularizing his

w.e.f. 4.9;200.2 in terms of KPK Civil Servants 

... ■ (Amendment Act) 2013 and to place his name at his 

, correct position in the upcoming final seniority list;

anIf:-:- ■-
.

•J

5

service....-

I •
t

4 .

%"■ -

COC No.471-P/20]4in WP Nn.lQSr^-Pnnno--

This -contempt petition is directed against' the 

respondents for non-compliance of order of this 

court dated: 28.10.2009 passed in WP, No. 1986- 

^ V P/2009:

Vv

-';'r

. :•

•3. .During course of arguments, iea.rned 

A.A.G prodiiced a co >y of unreported judgment of 

this Court dated 20.12.2016 passed in WP No.3960- - 

-,,P/20]4, wherein, similar nature cases have bee
§

5
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disposed of with the directiort that respondents shall 

. ..constitute a Committee in light of clause-5 of the ;
« .

- ' Substituted Section 19 of KPK Civil Servants Act,

1973 within fifteen days with further direction ..to 

^petitioners to file their departmental appeals before 

’ the said Committee for resolution of their grievances 

• and the Committee shall dispose of their appealsr.
*.•« ■

X , >
within next due month by giving explicit reasons.

• V I : Learned counsel for petitioners after 

going through the aforesaid judgment, conceded that 

. .let these, petitions be sent to. the Committee . 

. xonstitu.ted..for . the said purpose. However, learned

■4.
'■ ■ lit ■■■
- . .

■HNV'

i. *.

i
■I-

4 ;

1 , . counsel for. the petitioners in WP No.I647-P/2013

• i . subraitted-thal his case be sent to the Committee to

. • : decide the same, particularly, In light of unrepoited 

•Judgment of this Court dated 18.11.2008 passed in . 

■ .WP,No.1510 of 1997 and the dictum laid down by 

•:.,the august Supreme Court in case titled Muhammad
r I'

'■I

N• Aslam Awan, Advocate Supreme Court Versus . 

Federation of Pakistan and others, reported as 2014
.r*:•

J.
’/ .1

'
SCMR 1289..

r'
■ 4.-:: In'view of this new development in 

the'matter,-we without touching other legal and 

factual, aspects ofthpease, direct the respondents to 

, constitute a Committc if not already constituted^ .

Ij^tcourt 
O'W, 2017.
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w1• ■ ■. light, of (jijeciion given by this court- in WP

■ ■■,. ■No.396b-P/?0I4 referred; hereinabove, in light of 

■ •'-..Clause-5 of the Substituted Section 19 of Kliyber

■ ■ PakhtunkhWa Civil Servants Act,

J-'

1973 within

"■- Hfteen days and except'COC No.242-P/20r5, ^11 - 

;. these petitions be placed before the said Committee,■ i

. ■who.;shan consider the same as appeals'of the : 

.petitioners.-;'and decide the

. ^■■■I

same in light' of . - 

un-reported judgments of this court

-.as well as judgmeiitot august Supreme Court-witbin ■

' .next one month by.giving explicit reasons.,Office is 

; ' directed to retain copies of these petitions for record. ■

Accordingly; these petitions are disposed of in the '

' ■ ■; above terms. • • • .

- 4
■ 'S
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rP X*

• • 1
Br: ■

■ ■

3 * '
'

.

..
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'5.-: '• - So far as COC No.242-P/2pi5 is - ' 

i concerned, suffice it to say, that it is directed against 

an interim status-quo order passed in WP No; 1647- 

. P/2013. Since the

• ;
«

1
¥.

-■ f
main writ petition has been 

disposed of, as such, thiS'petition having become 

redundant stands dismissed. '

.*•
. >i, |l•1-

" -ir -
^71%)Announced- ,

__ Dated: 09.02.20] 7
n
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/A/ the PESHAWAR Ht6» COURT. P^AWl

JUDiaAL DEPARTMENT.

. judgment

c/) a A

V. * t’s;

W;P. No. 851-P/2018. 
bate of hearing 26.09.2019.

Dr. Syed Luqman Shoalb versus Abid Saeed. . ^
PetltloneT by Mr: X//^
Respondents by Mr. j ^

■ ' i . ■

•’

i'
?

ytiArtflP AHMAD SETH CJ:- Vide our detailed | i

y I

consolidated judgment In connected COC 421-P/2017

W.P. No. 1647-P/2013^ irt COC No. 242-P/2015 In

titled Dr. Syed Luqman Shoalb, instant petition is

I*.

hereby dismissed, with cost of Rs. 10,000/-.> j

- ^'VI•4

rHifcP jUSTiOl:•••

■, ■j'f .,

IIJ DGE
•.f

. T announces.
26.09.2019
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■r;.

i

K-

■ L-'

Hr. Juibce Muhammad Haeetn Anwar,• HJ. •r
. iK)fHOT'We».«>u,»«MW*9tfAhtrw}Seih.ChW4u.tlcaand

' Aafflir Baihlr Awan, Senior Court StcreUry. ■ i:i
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IN THE PESHAWAR HIGH COURT. PESHAWAR.
JUDICIAL DEPARTMENT^ (/) M

o^ Xx:\

l73•/I
. ■:HJUDGMENT ■&/

COC No. 421-P/2017 in COC No. 242-P/2015 in W.P. I 
1647-P/2013.

Date of hearing 26.09.2019, 
br.1 Syed Luqman Shoalb vereus. Abid Saeed.

Petitioner by Mr.
Respondents by Mr.

. •-
»

. r- ■ yyy ' iP/aA
!' c

■ V
WAQAR AHMAD SETH CJi- Through this consolidated 

judgment this Court will disposed of COC 421-P/2017 in COC 

No. 242-P/2015 in W.P. No. I647-P/2013 titled Dr. Syed 

Luqman Shoaib versus Abid as well as W.P. No. 851-P/2018 

titled Dr. Syed Luqman Shoaib versus Government of Khyber 
Pakhtunkhwa, being out come of the same matter/reasons.

a. This Instant contempt petition under Article 204 of the 

Constitution of Islamic Republic of Pakistan, 1973, the petitioners 

have made a prayer that;-

"On acceptance of this application, this 

Honourable. Court may initiate conternpt of 
Court proceedings against the above mentioned 

contemners and he be punished severely in: 

accordance with law.
This Honourable Court may also initiate 

contempt of Court proceedings against any 

other person found Involved in committing 

contempt of the orders of this Honourable 

'••Court.

y

r

: f,

i •
f.

;
■ ’•

. • ;

.1.
VJ

- f.-::
• 1^-

t'- -■

. ?Any other order deemed appropriate in 

' the circumstances of the case, may also be 

passed. The petitioner may be allowed put 
forward any other arguments/document at the 

time of hearing of this application."

1^'
• r-;-
I

iT-

. I-
i:
- •

**** Jr*** ***********

b. bn acceptance of this writ petition this Honourable 
Court may direct that the services of the petitioners shall be

I.,.

{DB}. Hontrte Vr. JuMiu Wu|«r Mimd S^. Chief JusUc* and Ur. Justice Uuhimnlid Naeem Anwar, HJ. 
Aatnlr BiiliJr Awail, Senlw Court SemUry. E^TEPAT

iFHloiPei

■f
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regularized from the year 1995 with aU back benefits of 

seniority, pay and privileges.
other order deemed appropriate in the

f.
Any

circumstances of the case may aiso be passed. The 

be allowed to put forward any other : ■

i:petitioners may 
argUrhent/document at the time of hearing of this writ

.r' . -
■j:.

petition.
Brief, but relfevant facts of the instant contempt petition 

that in .first round of, litigation, petitbners. alongwith other . 

writ petitions have also filed W.p. No. 1510/200T titl^ Dr. 

RizwanulUh and other versus Government of N-W.F.P 

through Chief Secretary, Peshawar, for their regularsation. In 

due course- of process all the writ petitions

• -r
2.

f . are

■. ,V

were allowed vide 

dated 18.11.2008. Thereafter

• i:

? consolidated judgment
petitioners approached, the respondents for its implementation, 

but failed tq. get any premium b their favour Thus, they filed, 

contempt petition No. 242-P/2015, wherein they questioned 

of the respondents. In; due course of process this

f ■
• .'!
.-I-. ■

r.
? .

-f ■ the very act
Court granted interim status quo vide order, dated 24.06.2013. 

Consequently W.P. No. 1647-P/2013. with I.R, was decided on ,

09.02.2017, with the "remarks! that "So far as COC No. 242-
that It is directed

• T' .r
I:

P/2bl5. is concerned, suffice It to say, 
against an interim status-quo order passed in W.P. No. 

V 1647-P/2bl3. Since the main writ petition has been disposed 

such; this petition having become redundant standsof, as 

dismissed."
It is piertinent to mention that vide above referred order 

dated 09.02:2017,“time frame was given to the contemners, but, 

they failed to comply with the instructions of .this Court. .Hence

3.;.

.the instant contempt petition.
Arguments heard and record perused anxiously.
Perusal of record reveals that petitioners joined the , .

service with the respondents/departments as Medical Officer m 
1995, on' contract basis through. Departmental Selection j 

. Committee: It is pertinent to mention that It was stopgap, 
arrangement. There services were renewed time to time till the, 

promulgation of KhYber Pakhtunkhwa Civil Servants

4.;

5.

■..V

f...

j
ATTESTEL.

T ■ Ur. JkiUu W»qif Ahm»J Seth. Oilet JoiUe. ind Mr. JutUci MulumniJd N«tm Anw.r. HA. (DB). HonV»
Aamir Bwhlr Senior CourfSecretary.

Rpshawar .vourt
:

;

. i
'■1:
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(Amendment), Act, 2005, (N-W.F.P Act No IX of 2005).

Thereafter, relevant law with regard to appointments on contract 

basis was adopted throughout the Province; however, after the

commencement of Ibid law, the law of appointment on regular 

basis was f w.e.f. 23.07.2005. Thereafter several 

regularized employees approached the Court of 

jurisdiction by filing W.P. No. X510/2007 Or.

RlzWanullah and others versus Government and others,

non-

1
I
I

which in due course of process was allowed and ultimately, 

services of the petitioners were regularized accordingly w.e.f. 

23.07.2005 Le. from the date of commencement of Ibid act.

6. Record further suggests that earlier contempt petition No. 

242-P/2015, was declared redundantvide this Court order dated 

09.02.2017 In W.P. No. 1647-P/2013.

1- •

?..

i
.1

Thus what has been discussed above, contempt petition in

as the
7.

3
hand is disposed of accordingly being not maintainable 

earlier contempt petition has already been declared redundant
connected W.P. No. 851/2018 titled 

Government of Khyber

;<I
NOW coming to8.

i
Dr. Syed Luqman Sho^ versus 
Pakhtunkhwa and others, it is significant to note with great 
concern that petitioner of the instant constitutional petition has

already filed another writ petifion followed by contempt petition,
same set of agonies/same

•i
I
•1

!
then, why petitioner questioned the

of action through another instant petition wh'ich amount1
i cause 

to
9. tn this view of the matter W.P. No. 

dismissed with cost of Rs. 10,000/- ^

851-P/2018 is hereby

0^
Jf.-. ’

rHl.f JUSTICE
ye copv

CB

\
pesnaw
jLuthol 

The
■■i /

^fv^OUNCiB.
26,09.2019I iTEDATt^

irtPo»h#w#i

O ind Ik. Buhimnid WNtiB Anwtf. HJ.mm. Wktto to JMuVUviAHMiUm. ClUifJurtei 
BiiUf Awia, 6»lor Court
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To

THE CHIEF MINISTER KHYBER PAKHTUNKHWA PESHAWAm^f'-

Thrmigh Proper channel.

Subject:- Departmentat appeal for counjiinq the previous 
contarct service rendered bv »ie aopeHant for the
purpose pf Pay Protection and Pension.

Respectfully Submitted:-
1, That the appellant was appointed after the posts were duly 

advertised, the appellant passed through ttie recruitment 
process and finally upon the recommendation of Departmental 
Selection Committee, the appellant was appointed as Medical 
Officer (BPS-I7) In Healtii Department KP vide Order_dated 26- 
11-1995, which contract was extended from time to time till the 
KP Civil Servants Act was amended on 23-07-2005, after which 

the services of the appellant stood regularized however the 

appellant was not extended the benefits, after which the 

appellant along with others was forced to approach the 
honorable Peshawar High Court Fteshawar by filing Writ Petition 
No lSlO-P/2007 which was allowed vide Judgment dated 18- 

11-2008. {Copy of Appointment Order Annexure A).

2. That respondents even then were not ready to regularize the 

appellant, 93 they again approached the Peshawar High Court 
by filing Writ Petition No 1647^P/20_13 which was disposed of 
on 09-02-2017 remitting the case to the Committee for 

consideration and finally the services of the appellant along 
with others were regularized vide Notification dated 47J-0-2^ 
w.e.f 01-07-2001 instrad_:irDm the date of their initial 
appointment, against which the appellant along with others 
again filed Writ Petition No 851;P/2018 which was dismissed 

on 26-09-2019, and against which the appellant has 

approached the Apex Court. L
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3. That the appellant Is entItJed to be given the benefit of previous 

service for the purpose of Pay Protecbon & Pendon and for 

which purpose the appellant along with other approached toe 
Peshawar High Court by filing Writ i;«titlon No 3337-P/2020 teit 
as the matter related to the terms and conditions of service so 

the same was withdrawn on 27-05-2021. (Copy of Oitler 

dated 27-05-2021 is enclosed as Annexure B).

4. That the appellant is entitied to be given the benefit of previous 
service for toe purpose of Pay Protection & Pension however he 

is kept deprived of the same in violation of law, rules and 

principles of justice, on grounds inter-alia as follows:

GROUNDS;-
A. That the appellant is entitled to be given the benefit of 

previous contract service rendered by the appellant as per 

toe CSR-371-A and pension rules.

B. That toe Apex Court, the Peshawar High Court Peshawar 
and even the honorable KP Service Tribunal, Peshawar 

has allowed the like cases and the appellant as such too 

is entitied to be given such benefit and should not be 

discriminated.
‘ ~......... y

C. That in the recent Judgment dated 08-02-2021 passed in 

Qvil Petition No 1641-L/2018 it has been held by toe 

Apex Court that regUtarizaBon is a step up and must 

provide better terms of service and cannot make the 

employee worse. Even toe law and rules are very much 

dear on the subject which also allows such benefits.

D. That even otoenwise not gMng toe appellant the benefit 

of service rendered by him amounts to exploitation in 

violation of toe Constitution and law of toe land.
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ft te therefore prayed that on aocsptanca of this ^ipeaV 

the previous service rendered by the am»ellam on 

contract w,o.f. 27-11-1995 to 31-06-2001 may kbk^ 

be given protection for the purpose pay, pensi 

seniority with all back benefits.

il I

andi*. I

{./■Dated:- 28-06-2021

Dr Syed Luqmanipffualb, 
Assistant Profesw Pathology, 
Khyber Medical College Peshawar. 

Cdl # 0300 5958929.
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BEFORE THF PFSHAWAR HIGH COURT PESHAWAR• ■ i-
••-r' i^y

WRIT PETITION NO, ' 7/2013. '

Sultan Muhammad, Principal, 

Baiaur Public School Baiaur Agency
.1

Kh,alid Ahnaec), SBT,
Bajaur Public School Bajaur Agency.

Syed Jehanzeb, SET,

■ Bajaur Public School Bajaur Agency, '■
3

Liaqat Ali Khan,-SET, ,

Bajaur.PubNc School BajaurAgency
4

Nasrum Minallah. SET,

Bajaur Public School Bajaur Agency.. ;
S-

.6- ' Muhammad Rahim .Jan, SET,
.' Bajaur Public School Bajaur Ag.ency.

.M, Ashfaq. Hassan ,SET, ' , ,

Bajaur Public School BajaurAgency,,
7-

Ubaidur.Rehrnan, SET,

Bajaur Public School Bajaur Agency,
8

9- ' Bahadur Khan,.SET,

BajaiK- Public: School Bajaur Agency. .■

■ Mt.)harhmad Dawood, SET,

Bajaur Public:.School Bajaur Agency,
10t\ ■

I

jr.piiiy Rruhslvar/ 
y B NOV 7015 ■

.11- •; l.Purdil Khan, SET,;
'iBajaurPublic School Bajaur Agency ' •

A“r'^ ^ S "T e Df /■

12.- IRaiz Hussain';' CT^. • • .
ourt'

WP3221P2Q13GROUND
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.JUDGMENT SHEET
IN THE PESHAWAR HIGH COCRT PESHAWAR

JUDICIAL DEPARTJIENT. o\N/
/ V:/
U/

.CO

Wri,----------- .
■ \*.\

JUDGMENT

• •- ■■:••'.■in:n3I20T8' •______l)-atc of heivrine:

, Pctitloncr(s):

Rcspnndcnf(s):

*i**W*****

TKpflMTTT.T.AH KHAN, j.- Petitioners have

Constitutional petition tor issuance of anfiled instant

appropriate.writ with the following prayer." ■.

'■Oniicceplam:eoflhis.writpe(i/.ion 
(he non-counling of previoiis service ■- ■

. of (he ' petitioners towards , pax ■ n
• proteclion and pensionary.,-benefits \
■ hy.(he respondents may be declaredp

illegal unconslilu.tiohal-:
. arhilrary' and- exploitation, of the-

past good 'service of the petitioners.
The' respondents may firlher please-'' .

-he directed '(o ' give full^ pay. , 
'protection with pensionary behefits, 
of the- pas! service, rendered by (he- 
pefUioners - lo -rnee! ■ the - ends. of .y
justice and principles-of .equity.-Any
other remedy ' which this august ■ . 
court deems ft and not specif colly , 
prayed for that may also be awarded ■ 
in favour of petitioners.

os

-<y.

/

appointed in'.thewereIn essence, petitioners 

j'990 and onwards by (he Political .Agent, l^ajaur

')

year

eXA^^';9(fctourt
Peshawaf Higt

IE
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Frindipal., Teachers, Ministcriai-Staff and

V ^

yi. Agency ' as

ClassTV employees,.in the Bajaur Public.Schpo! and

ith the. condition that they would .be allowedCollege wn 

pay scales 

Servant in

School and College was 

control by the Federal Government and servic.es of all 

ihe. employees appointed by the Polilica! Agent, Bajaur 

contract basis -were made regularized vide

and other allo-wances admissible to.a Civil 

Bajaur Agency. Later on, the Bajaur Public, 

taken into supervision .and

Agency on

issued by, the Governor's Secretariat,.

March 28, -2013. ■ ■

■ Noiil’iCiiiion

Khvher Pakhttinkhwa, Peshawar on 

In parn-4 of the Notification, ilTas-bcen held that-.all- 

the eligible incumbent teaching and non-teaching staff 

Will he adjusted against.the rcgular sanctioned posts'-on

■ mcril cum seniority in service in the Tespective scales 

As the.pelitioners were eligible to be; 

s'lich, they were adjusted on-,regular

and categories,

. rcgiilari'/cdv as

■ newly created posts With immediate effect vide .order , 

da'lcfr'20,5.2013, however, the;, previous- services ,., 

rendered by the petitioners were not counted towards -
'v'

aiid'-pension by the .respondents, .hence, the.. •..

\

then- 'jiay •

instant writ petition.

■petitioners. .counsel forLearned3.

conic;iu:lcd that though tlie services of petilioners

2013 but the respondents have denied

-were •. .

s._ regularized since\

\
. ♦



%/ 2
\

the bencfil of protection of pay and. pensionary benefits- 

the sole ground.that the -previous ■

contract basis,-as ■ ■ 

counted towards the length of 

their service, which act of respondents is-against law,.

to the petitioners on 

services rendered by them were, 

such,';, it could not be

on N

Other hand; learned-, counsel for .. 

p-’.c,services of pelilioncrs .

On the4.

rcsiH'iKtenis coiiicndcd ihal

not either on contract oi 

ppointed by the -Political Agent, therefore; the

adhoc basis, but they' •
were

were a
period of services rendered by the petitioners- in the . .

could not be counted towards theirconcerned School 

pay and pension, etc,

have heard learned, cd'dnsel fpr-the

li^Tt of law and available, record.

Wee. .
■ \

parties in

The' first ! appointment: orders ..of . the
6.'

petitioners reveal that' though they were appomted. by , . . -

.’but --on - the, ‘
\

the '^Political Agent,. Bajaur '..Agency
> . . . ■ . * •

condition .that the petitioners will-Tebeive- all; the

admissible under the rules to a
\

benefus and .allowances 

Civil Servant, ihe 

t.iov,ernnr. Kiiybcr Pakhtunkhwa i

Notiri'cation issued by the worthy 

iself reveals, rather.
r

y contract basis 

regularized.' Rule 2.1 .of

onndmilicci ihcrcin that pctitioners-werc
- r wereand their servicesV-

for .Pension) of .Civil. ^Chaptcr-li {Service Qualifying

re

___AMiMER
^^^awabHi.gh Court.



conditions , pf1973, prescribes 

qualifications for pension,.which read as;- ;

Servants - Act,

of .■ Rule 2.1. Conditions .
QuaUfications.-Thc service of _a 

\jovcrnmcm- Servant docs-not .qualiiy ... • 
for pension unless it conforms'to the' - 
following three conditions:-

The Service must be- under 
Government,

First:- ,

The Service mustnot be 
non-pensionable.

The service must be paid by .
Government .frorh the, 
Provin'eial Consolidated 
Fund.

Sccond:-

Thirri:-

service of 
Goveniment

1-or the previous 
displaced 
Servants which qualifies for 
pension see Chapfer-VH.

Nvile- (.1)

• rendered',:, after
. on . -

Note-(2)' Service
retirement
superannuation pension 

. retiring .pension l 
count. . 'for pension, _ or 
gratuity, 'i, ' .

/
shall not

7, ■ ■The-abovementioned rule admittedly ahMldje, ' :

the case of petitioners- as fthey were ■ ■■

tlie conditions applicable, to-the-Civil ■■

applied lo

appointed on

Servants, d'his,court i-n Writ Petition Noil 188^P/2014

Tire Govt, of KPKtitled ‘‘Baghi Slmh Versus

(hroiigh Secretary Finance, .Peshawar and two . h

others, deeded on 9.9.20(4 has.held that ;- -
< , P

“The Courts. Ixiing the cu.stodiari, 

safeguard the inalienable 

enshrined in-'

]
are to\-y--\

\ righis of the c'ltr/.ens as er

A ivt 1 e R
Pesb'awar Hig.lv.Cou'* ..
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the constitution. Whc.never;any. such : ; 

.fringe,ucnt of right. brought to.. ^

that is to be

i
V

, ihe-nouce of ihc court
in the instant 

have not -^
Vicre instruck down, 

since respondents
case,
denied discriminationinn as averred m

cl of depriving •
the petition, so their a

of his pensionary
,he petitioner

bencHts is not co
ndonahlc and is

liable to be struck down.

thewhile resolving
' this courtSimilarly,B. ..

caseof la^v . m
identical proposition

“Mtihanamad
. toversus iThe Secretary

BepartineTitj

■..has.

X, • Transport ,ment of KPKGovernr
24.ri..20H

in a^xdsne^

and other” decided; on
Peshawar

held 1

, • . . ScrygnLon.

■ ■ i7ei]5jg!iQOL-
ri\)il Seiyl^

PejiVD.
titled “Muhammad , 

V,NG Branch,
in casepik-cw.ise,

9,
Chief,

Rawalpindi reported-

h.ahore I'Bgh

p,nKlnecr 'mVersusKarooq
s (GHQ)General Headquarter

Cl-j 343), the
Honourable

(2612,as
{bllows:- • •

Court has held as
.•Govern,pent Servant; continuously

without break-in service
his regularization ,

. remaining m

• ^.oLild after
7 • have ,

\ . \

:rjgS
. Av.

pesPa'^^’'
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i.hc right (hiH the period of his 

before rcguiarizalion ' be 

Lounicd towards- his pay, pension • 

and promotion,” .

5;C!'VlCC

'I’his Court has decided a number of Writ 

Pciilions IhroLigh its consolidated judgment dated

WI’ N0.339.4-P/2bl6. has . .

10.

22.6.2017 ddivered in

licid: parson selecled ' for^miOintmeni_Qn

hn^i\ and thereafter his regularization, Jheconiraci

Inwnrds his pension, pay and_nrormJlQIL etc. " • s

li:' The facts as 'well as the .legal proposition ... 

involved in this ease is similar to the one already. 

decided hv ihis .ecniri in the above mentioned, eases, ,, 

therefore, this court could not take a different view, , 

ihcrc.rnrc-. this writ petition is disposed of in the term . .

■ ihai the services-rendered by the p.etitioncrs as contract , 

shall bc considered towards ;thcir.pay and •9 «

employees

pension.
•

Announced. ,.*r.

.\
JUDGE

:

• • • judg:^' .
\ •

-4-0-....
SfcHTIF^^OBg TRU^COi*v

.\„ol r-

foipine

T.-.l-,d..--
V-rtr-'r-'"'"' 17 JUL 2020

iv.ur (

5tiri.-'ov<l fp
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.Writ Pctioon.Nti.39 oI2Uio.

1\
1 .*>^$6 of 2013 ------------0^.2013 of. dacc'ci .

_ .Islamabad, passed in-' •
#v -..•:'U '■l A''*" \

?■ ®7 ■
vF ■ > /

s*.

riinuiucation & anotiici:

. VERSUS- .-.;

;-, ■ Mr'Abdul Rashid Aw-axi, DAGV^ ,. ,
.Forthe-AppeUahtls]: -■ -shalcdbl Ur ReUrnan,/^SC. ., ...

'-P *- ;
*-,

•••..! ....
■. »'•-

Re3po:n'deit(,^);S
»•

■ .'■ .MuhaniJXiad\V/a3cem
:

rj’.‘l!.=-.'>ra.
(

?

In pCl-SOTl ;
f *

,:..Ex. Parte :.. 

- -, 03.02jOjj,-- '. 

• mnoMENT ■

t.

■ For Respondent No..l;

■ ■■ ForRe^-io.ndent-No-.^:

■■ . bate,of'Hearing: -. ..

• /■

•: . ..•
■ T

' ... : .

A *.

.Through .this
• ■ .datod ..09-.03.1013.

,. appellants have. unpu£cn .Cha»b.«3.;in- the p.gh ■

cp}^Medfor;t}^'p^^^^^

.t
■'•:•

!
I

;•
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..*
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IN THE 6llPREIViE:GOtri^T:QE>MiaSTAKr 
(Appellate Jurisdiction) ■

Present;
■ Mr/Justice-Mushir :

■ Mr'. Justice Maqbabl Baqa/ - ■

f
*• i.. : # ..

;■

•:
Civil Apperl No. 1536 of.2013
■Against Judgment dated G9.'5.2013 of. ■Islam’a'bad High Cpurt,- 
Islamabad,.passed in Writ Petition No.39,of .2013. ■

Mijiistry' of Communication & another ' ^
VERSUS -J-

' Muhammad Waseem Khan & another

'■y

-Appehantfs);

■■■' ■ Resppndent(s).'
:

i.i
i

■■■i
v:

• {\
: \ -.ri

Malik-ShakeerUf-Rehihanf'ASC.'
' - Mr. Abdul Rashid Awap.^;, DAG; ;For the Appellent (s):

; • 'iIn-.persoh ;■ For Respondent'No. 1: Ki ■)

• >\

•Ex! Parte'.■ For Respondent No.2: .
•. .1. • 03..02.2016.-Date of Hearing: :i . •?

■:

■ IJUDGMENT" \

■?

Mushir Alttm J.- .Through; this .appeal,'- the appellants ."haye-V 

impugned the judgment" dated. 09.05.2013 passed by" a ■.le'a^ed-'-! ..
Single Judge in' Chambers in the'.High Court, ‘whereby. Writ■:' 
No.3.9 of 2013-filed, by. respondent No.l 'Muhanim'ad‘Waseem- 

"was. accepted'to the extent that '-the penod:spent on'dutym:{ariy

■ iS
. J

.'■u

capacity with the respondent be counted for'the.purppse of'.perLsiofiV U:
i

:r

J-*

,.v••
The respondent Muhammad.Waseem I^ah/wbile^worttfeg-'.as*

■ an' Assistant' Enumerator-(BS-S')' in ‘National’ Transport Resbarch * ^ *•>. • • • * . .
. Gerifre, Planning'& Development Diyision;, Govefrim^ht pJ-PaMstdiiv

2.

■ • r-I
..............

Islamabad', alori'gwith others, was;.sent "oni'Tprced-leave-'.ydthout'tp^;. - 
by the department for'-.delay in release of'fundb^by-NHA^'.'^nd'p.'iptter^

y

■i-’idated 26'. 12.1993.' '-Some', of them; Were! later .'pn^.adjusied'-..by'-'fSe- .'v' -- i'
V . . :. ... . ■' .

appellant's- iri one way or the other,'howeyef, the T.espdndent'despite- • '; . ; \v
; H'.his request was not

-1

': •-
:■

f.

!■ •

.vf!.
't-

'4 ■
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. i leartied •
^ceptirvg his Writ Tetiuon,*yec

;-.c^ectcd^. -;.-^

of. |adsmept.°tttio:C<^t, ¥/■;;;
^ourt;thd'..weU-t3.::.

n.afresh on r egular ■.
i,ith’;ce^aip,;. :7 ■>■<’;•"■

• *1> y# •'
.•i• r 

£.121

K»*,

. Sp?'w.datid 1
^iS-'-bcreinstafed ihtoB

or the

.'• -V -i
aennce m view,

■-;vtvr,;-fef ;A'
1

of the Higlafud order
12.201.2 apP.ointin6;‘i>^- 
''■ ■■ V ms-5)how^'^er;.-witn;Enumerator (BS .).,, with.,

dated 26.12:2012,.v/hich V';

^ rm/ tuin.Ho.^

tSf

:i' • ■-. ' :•
ir dated 26

Assistant
■ • issued letteT.IV..

. '. V-^'lu •;•
I basis as

■ terms'.'ahd conditions.

' ■• clause, iu) .of--■ , ^ ‘tH.; period spe^t on con
provided th ^ promoHon, pe

■ oouht for any-purpose hke p , . ,,,

m»a. “
■ ■ 9013’ Which was acoepte . ' ^orid'ent be coiiniedfor-t ^

S. The respondent feej^grl» .

. y
■.; = ■;•••

■ f ■•'.'■era. !■!:l
of appointment l

), f-Vtract tiy y°u'f.auil
insfon and Wiority ?tc ■..

'a‘ •. ;
.* f;

•v .'‘t:*.
./L-l.o.39'of.c ■ ••■• ■''1 jg.••'.■■; . '.

n" *V.

r
A,'

J- •; ;li .■■>•

1 :
•I I'.

•i :
■ \\ i ■;.

v/ell as. ,.-.cc■, \ .
iQinttnem. _..

11 • >.V . I

•:• ’fit ■. We have heard the ..mat, offer ornppomin..
Coi-irt/passed, lit.-

^.hich. do.ca'

\
^ 3: 1'.

. •■.■■■:'v-'

■.v.as.-m.de pursuant to , .i^.u.aOl?,-w,
: : :writ Pefrtion fo^the;int«est.c|^p, ^ ^ ^

.- notprtidde:Tor any,t=rra “> ^^.^^.^p^ritmentlettsr, ........
, -^ *e>eBpondeatiodolau,e(g)^^^,^^

■■ . ■^o'atbvei-prirrui/dd;. an^^Uldgoifty.

,bsimd6 '^^rp6se.ef.pension‘:i^:^^^:C ,

respdndar^^J?. ,nrK
in cpnsideradori of M "any ;gooend^on^n,.r

- .^;.- Keguldt^ons: -wdidh^ 3,-ce >»otoS^|ii.;
■ -. .::dafiidut.bome,-oA ;^,p^nsion'uhdaf

■:- ■ -tHis seotion^Ml;.!.. J.^.^ry or officiai sdr^oii^

■exetusiortofthe broMnp^ - ^

■ ■ • ^„y«, v/e see that' th?, loam . ; . V,:;;;;;;- .;:.;i i;:v:

■ eadxe ieuet .as
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VAKALATNAMA

BEFORE THEKHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

OF 2023

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)

Do hereby appoirit and constitute MiR ZAMAN SAFI, Advocate, 
Peshawar to appear, plead, act, compromise, withdraw or refer to 

arbitration for me/us as my/our Counsel/Advocate in the above 

noted matter, without any liability for his default and with the 

authority to engage/appoint any other Advocate Counsel 

my/our cost. I/we authorize the said Advocate to deposit, withdraw 

and receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

on

JDated. >2^ / /2023

/client

ACCEPTED 

Mir ZAMAN SAFI 
ADVOCATE

OFFICE:
Room No. 6-E, Floor,
Rahim Medical Centre, G.T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003



■ BEFORE THE HONORABLE KHYBER PAKEl'UNKHWA SERVICE
TRiBUNAL, PESHAWAR

/ ■

SERVICE APPEAL NO. 7592/2021

Dr. Syeci Lucirnan Shah Appellant

Versrrs

Govei'nment of Khyber Pakhrunkhwa & othe Respondentsr^'

Lidex

[■ IS. No. Descnptloi's . I _Ap_nex^re No.
\ ..h- Coi'nmer'.ts

.A.tTidavir
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iiEFORE 1 HE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR

SERVICE APPEAL NO. 757592/2021

••W

...AppellantOr. Syed- Luqman Shah

Versus

Respondents.GoverniTient of IChyber Pakhtunlchwa &. otheis

Affidavit

All, Assistant (Litigation Section) ottice ot the Director 

eneral Health Services, Khyber Palditunlcllwa, Peshawar, under the directions ot 

tiie Competent Authority, do hereby solemnly affirm that the- contents ol the 

parawise Comments on behalf of Respondent are true and correct to the best of my 

knowledge arid-belief and nothing has been concealed from this Hbn able Cou-ri,

.1, .iaffar

0.1

0-y-.i
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AP/A 

lOain i\clA

^—
Deponent
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE tribunal PESHAWAR

SERVICE APPEAL NO. 7592 OF 2021

Dr. Syed Luqman Shoaib Appellant

Versus

Govt, of Khyber Pakhtunkhwa and others Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1 TO 4

Respectfully Sheweth:

Preliminary Obiections:-

1. That the appellant has got neither cause of action nor did locus standi to file the instant 
appeal.

2. That the appellant has filed the instant appeal just to pressurize the respondents.

3. That the instant appeal is against the prevailing Law and Rules.

4. That the appeal is not maintainable in its present fomi and also in the present circumstances 

of the issue.

5. That the appellant has filed the instant appeal with mala-fide intention hence liable to be 

dismissed.

6. That the appellant has not come to this Honorable Tribunal with clean hands.
7. That the appeal is barred by law and limitation.

8. That the Honorable Tribunal has no Jurisdiction to adjudicate upon the matter.

9. That the instant appeal is bad for mis-joinder of unnecessary and nonjoinder of necessary 

parties.

10. That the Honorable Service Tribunal has already dismissed similar nature appeals vide its 

judgment dated 12/11/2019 in Service Appeals Nos 318/18 titled Alif khan & others vs 

Govt, hence the instant appeal is hit by Rule 23 of the IChyber Pakhtunkhwa Service 

Tribunal Rules.

--—-''S’

ON FACTS:

1. Pertains to record.

2. Pertains to record. However it is worth mentioning that the appellant was regularized 

according to the judgment of the Peshawar Pligh court: However if he was aggrieved 

from the regularization Notification he should have filed COG before the court.
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■jf 3. Pertains to record. ■ ' ■

4. The appellant was appointed as Medical Officer (BPS-17) on contract basis on 

26/11/1995. His services were regularized under Khyber Pakhtunkhwa Civil Servant 

(Amendment) Act, 2005 read with Act 2013 w.e.f. 01/07/2001. As regard his contract 

service from 26/11/1995 to 30/06/2001 is concerned it cannot be regularized for the 

purpose of pension / seniority, as per existing rules.

5. As in preceding para.

ON GROUNDS:

A. Incorrect no illegal action has been taken by the replying respondents.

B. Incorrect. No violation of Law and rules has been done in the instant case.

C. As per paras Above.

D. Incorrect. Already explained in para 4 above.

E. Already replied in preceding para.

F. Incorrect. No violation of the Constitution of Islamic Republic of Pakistan, 1973 and 

law of the land have been committed by the replying respondents.

G. Incorrect as stated in above paras.
!-■

H. Incorrect. No right of the appellant has been, snatched

L Incorrect. The services of the appellant has been regularized w.e.f. 01/07/2001 and not 

yet completed 25 years of regular services.

J. Answering respondent also seek prior permission of this Honorable Court to adduce 

additional grounds at the time of arguments.

PRAYER:

It is therefore humbly prayed that on acceptance of the comments, the instant 

appeal of the appellant may very gm^ously be dismissed with costs, ,

Director General Health Services 
Khyber Pakhtunkhwa 
Respondent No. 02

Secretary to Govt.S^f Khyber 
Pakhtunkhwa Health Department 

Respondent No, 01 & 04

Secret^^^o Govtyof Khyber 
Pakhtunkhwa Finarice Department

Respondent No. 03



BEFORE THE SERVICE TRIBUNAL KPK PESHAWA#
JZ

S. A. No. /2021

Dr Syed Luqman Shoaib Applicant/Appellant.
VERSUS

Govt, of KP and others Respondents.

APPLICATION FOR EARLY HEARING OF THE TITLED SERVICE

' Respectfully Sheweth:

APPEAL,

1. That the above titled service appeal is filed before this 

■ August Tribunal and is fixed for preliminary hearing on 

17.12.2021. i

2. That case of the appellant is an old issue and the date 

fixed for hearing is too far.

S^That, appellant is at the verge of retirement and by fixing 

^the hearing in a too far date would definitely effect the 

nature of the caseii>
4. That fixing an early date is in interest of justice and there is 

no hurdle in fixing an early date in the above titled appeal, 
besides if any early date is not fixed in the titled appeal, 
the service appeal would lose its purpose and would 

become infructuous.

It is therefore, prayed, that on acceptance of this 

application, the above titled service appeal may kindly be 

fixed for an early date.

DATED: 25-10-2021 APPLICANT/ APPELLANT

Through:
FAZAL SHAH MOHMAND 

ADVOCATE SUPREME COURT

AFFIDIVAT
I, Dr Syed Luqman Shoaib (applicant/ appellant), do hereby solemnly 
afRrm and declare on oath that the contents of this Application are true and 
correct to the best of my knowledg'^nd belief and nothing has been concealed 
from this Honorable Court. ‘

ONENT


