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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

Application No:

Iy

Abdullah Javeed

TRIBUNAL PESHAWAR, e e tanar
Dizry No. _Lq‘j_g_
/2023 in Service Appeals No0.2756-2762/2021, A4-07- /.3

SST  (BPS-16) District  Haripur & 06

OINErS....covviiviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiscinnannnnns Appellant now Respondents

.|
VERSUS

Govt. of KP  through  Secretary E&SE *.Department &  others
....... ettt eieeitetettiensiesatetaaiassesisenssnssnssssnensnsasss. RESPONdents now Applicants.

OBJECTION PETITION UNDER SECTION-47 CPC 1908 AGAINST THE

CONSOLIDATED JUDGMENT DATED 02-02-2022 IN THE TILTED CASE IN

TERMS OF:

PRAYER:

Respectfully Sheweth:-

1. PREVAILING PROMOTION RULES/POLICY NOTIFIED VIDE

MEETING/2013/TEACHING CADRE DATED

24-()7 2014

2, JUDGEMENT DA'II‘D 08-05-2023 OF'THE HONOURABLI'

SERVICE TRIBUNAL, PESHAWAR IN SFRVICF APPEAL NO.

1382/2019 IN CASE TITLE USMAN GHANI VS GOVT OF KP.

3. JUI)GEMENTS DA'I:'ED 08-11-2018 & ~ 26-01-2015 OF THE

HONQRABLE PESHAWAR HIGH COURT, PESHAWAR IN COC

NO. 105-P2018 IN W.P NO. 3552011 & W.P_NO. 2905/2009

RESPECTIVELY.

ON THE ACCEPTANCE OF THIS PETITION, THE CONSOLIDATED
JUDGMENT DATED 02-02-2022 UNDER CASE TITLE ABDULLAH
JAVED & 06 OTHERS VS GOVT; OF KHYBER PAKHTUNKHWA &
OTHERS MAY VERY GRl"EVOI_JASLY BE_PLEASED TO SET-
ASIDE/RECALLED _ IN . TERMS OF THE ABOVE REFERRED
PROVISION OF LAW /GROUNDS 1 & 2 IN FAVOR OF THE
APPLICANTS PLEASE.

0
A

The applicants/E&SE Khyber Pakhtunkhwa Peshawar submits as under; -

ON FACTS:

1. That the_titled execﬁtionvpetition is'.pendivﬁg before this Honorable Tribunal for

implementation of the judgment dated 02-02-2022 on behalf of the Respondent

Department which is fixed for hearing on dated 27-09-2021.

_——,——————— ——.




That as per memorandum of the Service Appeal No. 2656/2021, the appellants had
claimed service benefits with the prayer, reproduced as under in verbatim for perusal
& ready reference:

PRAYER:

“That_on_acceptance of this appeal the Respondent_may kindly be directed to

considered the appellant for promotion to the post Subject Specialist (BS-17) w.e.f

2009 i.e., the date when the adhoc/contract SS BS-17) have been regularized with

all back bene,

its including seniority. Any other remedy which this august Tribunal

decmns fit that may also be awqrdecl in favor of tlgg appellant.”

That this Honorable Tribunal decided the titled appeals vide consolidated judgment
dated 02-02-2022, whereby, the appeals were accepted “as prayed for, where against
the Respondent Department h‘a.s: filed CPLA before the august Supreme Court of
Pakistan which is still pending ’adjudication. Subsequently, the appeliant has filed he

titled execution petition for implementation'of the judgment ibid.

That so far as prayer of the appellant (reproduced in-para-02) is concerned, promotion
of appellants to the post of Subject Specialist (BS-17) is not possible as‘per the
prevailing Law, Rules & policy in vogue because promotion to the post in question is
normally made from the post of SST (BS-16) /provincial cadre post while the appellants
were working against the district cadre posts. 'Particular/posts of the appellants are

given in the following table for perusal & ready reference:

District

S.# ‘Name of the Post held Date of appointment with Endst No
. petitioner :
1 Abdullah Javecd Haripur CT(BS-14) 17-12-2003 vide No. 26753-26950
2 | QaziJaveed Igbal | Haripur | DM(BS-09) 29-12-1990 vide No. 140
3 Nasir Ali | Haripur | AWI(BS-07) 04-06-1983 vide No. 11140-44
4 Qazi Behram Haripur | PTC/PST(BS-07) | 28-07-1997 vide No. 3016-4110, S.No. 21
5 Quzi Shaheen Igbal | Haripur | PTC/PST(BS-07) | 15-12-1986 vide No. 20628-20702
6 | Qazi Sikandar Haripur | PTC/PST(BS-07) | 25-06-1997 vide No. 2603-2745
7 Azra Bibi Haripur | PTC/PST(BS-07) | 09-02-1998 vide No. 4172-4203

It is imperative to apprise that the provincial Govt; of Khyber Pakhtunkhwa has framed
rules through amendments for promotion to the post of SS(BS-17) & notified vide
S.No. ! of the Notification No. SO(PE) 4-5/SSR/Meeting/2013/Teaching Cadre dated
24-07-2014. Rules for pi'bnnoti011 to the post of SS (BS-17) falling at S.No. 1 of the

Notification ibid is reproduced in verbatim as under for perusal & ready reference:

2 13 4 5

Subject i. At least second-class | 23 .

(BPS-17)

Specialist a. Fifty percent by promotion, on the

Master’s  Degree or | to 35 basis of seniority-cum-fitness, for the

four years BS Degree in | years relevant subject from amongst the

‘Secondary School Teacher (BPS-16),

M




),

" the reigvant subject;

and

ii. Bachler of

Education or Master of
Education  (Industrial
Art  or Business
IFducation) or M.A
Education or
equivalent qualification
from a. .rccognized

University.

with at least five years’ service as such
angd having qualification mentioned in

column No. 3

Note: if no suitable candidate is
available in the relevant subject the
post falling in their promotion quota
shall be filled by initial recruitment;
and

L

P

“(Copy of the Notification dated 24-07-2014 is Annex-A)

6. That the same nature issue has already been decided by the Honorable Peshawar High,
Peshawar vide judgment dated 26-01-2015 rendered in W.P No. 2905/2009 in the case

titled Attaullah & others Vs Chief Secretary KP & others, the dictum ]a‘te_down in Para-

19 of ‘the judgment sﬁpra is hereby reproduced in verbatim for perusal & ready
reference: ' |

i.  “The Act, XVI of 2009, commonly known as (Regularization of
 Services) Act, 2009 is held as beneficial and remedial
legislation, to which no interference is advisable hence, 'upheld.
ii.  Official ('esponkleirts are tli;'ecte(l to work out the backlog of the
‘ j)i‘()n&otioh éll()t(l as per aboﬁ,e mentioned example, within 30
“days and consider the in-service employees, till the backlog is
washed out, till then there woluld be c;omplete b&n on fresh
recruitments. (Copy of the judgment dated 26-01-2015 attached

.as Annex-B). - ' |
In the meantime, the pétitiéners filed a COC No. 157-P/2015 in W.P No. 2905 of
2009 before the Honorable Peshawar High couirt, Peshawar for infplementation of
the judgment dated 26-01-2015 which was decided vide order dated 10-11-2015,
wherein, it was held that “ the learned AAG producdl district wise detail of in-
service teachers both nmle/femalé which were promdted (Iuring the month of
June & July 2015, and stated at the bar that 2715 employees/teachers have been
promoted & 1766 have been regularized as directed by this court & its judgment
dated 26-01-2015, further stated that the judgment of this court has been
complied with in Iefter & spirit”. It was further held vide para-03 of the judgment
ibid that “the.it.z-stant COC has served its pﬂurpose that‘aé such disposed of

accordingly”. (Copy of the order dated 10-11-2015 attached as Annex-C)

. In this regard, another judgment dated 08-11-2018 has ‘been passed by the
Honorable Peshawar High Court, Peshawar in COC No. 105-P/2018 in W.P No.

35572011, wherein, it was held that:




b
“ While deciding W.P No. 2905/2009 vide judgment dated
26-01-2015 which has been up held by the apex court, the
Respondent Department was directed to work out the backlog of
the promotion quota & consider _in-service employees for
promotion against the vacant post, ﬁll the backlog is washed out
in this respect regard is suggestive that the backlog was work out
& by the time 2725 employees/teachers were in the promotion zone
& as such were promoted moreover, by virtue of regularization
Act, 2009, Act No. XVI of 2009, 1766 employees/teacher got
regularization & as such, when worked out, the promotion quota
was fully exhausted. The judgment in this respect was not for all
_the times to come for promotion purpose&. Once the promotion
quota which was given advantage, in view of regularization Act,
2009, cannot be claimed again & again by now it’s the question of
Sact that as to whether any employee/teacher was not promoted &
by that time when Act, 2009 was enforced they were in the
promotion zone. Even otherwise, once backlog was worked out &
promotion was done then claiming seniority & promotion is the

job of Service Tribunal”. (Copy of the judgement dated
08-11-2018 is Annex-D). -

9. That the Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar has decided
similar nlature service appeals No. 1382/2019 & other (29) connected appeals vide order
dated 08-05-2023, whereby, appeals of the. appellant have been remitted to the
Department for disposal in the light of judgment dated 08-11-2018 of the Ho'norab]e
Peshawar High Court, Peshawar rendered in COC No. 105-P/2018 in W.P No.
355/201 ].(Coj)y of the order dated 08-05-2023 is Annex—E)v. Hence, the Respondent

Department further submit on the following grounds inter alia:

ON GROUNDS

A. That the appellant has been treated as per law & rules by the Respondent Department
as the -existing promotion Rules/policy dated 24-07-2014 does not allow the
Respondent Department to promote incumbénts holding District Cadre post (PST, CT,
DM etc) to the post 6fSubject Specialist (BS- 17), hence, the appellants are not entitled
for the promotion to the post of SS BS-17 as per Law, Rules & policy in field.

B. That the act of the Respondents Department is within legal sphere and liable to be
maintained in favor of the applicants/Department duly endorsed by the Honorable

" Service Tribunal Peshawar vide consolidated judgment dated 08-05-2023 in service




appeal No. 1382/2019 & Honorable Peshawar High Court, Peshawar vide judgment
dated 08-11-2018 in the COC No. 105-P/2018 in W.P No. 355/2011 & judgment dated
26-01-2015 in W.P No. 2905/2209 under case titled Attaullah & others Vs Govt; of
KP & others. o

C. That valuable legal rights are attached with the instanty case of the

Respondents/Petitioners.

D. That the instant objection petition against the iudgment dated 02-02-2022 is within
limitation. Furthermore, ‘the judgment ibid has been 1mpugned before the Apex Court

which is pending which is still adjudication before the august Supreme Court of

. e .
C oo - - PR TS, - - —_

Pakistan for disposal. . ..== S € et B G S e el o AR
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E. That the appellant is habitual litigant against the Department for no cause of action

accrued to him & the Tribunal has thus passed the impugned orders without criteria -
against the Respondent Department which if 1mplemented would amount to huge

financial losses to the Government Treasury.

That the Appellant now Respondent in the instant application is a habitual litigant

=

against the Department for no cause of action. Moreover, if the judgment dated 02-
02-2022 is implemented by the Respondent Department, it would open a flood gate
for similarly placed e111bioyees/teachefs & would create huge litigation for the
Respondent Department as wel] as for thls Honorable Court, hence, the

implementation of the order ibid wou]d amount tQ huge financial losses to the

Government Treasury & the same may be re-called in the interest of justice.

1t is therefore, humbly reqhested that on the acceptance of this
petition under section 47-CPC, 1908 the Judgment dated 02-02-2022 of this
Honorable Tribunal in the titled appeals may kindly be set-aside in favor of the
Applicants/E&SE Department in term of the above made factual & legal

grounds in the interest of justice please.
,Zﬁw
IRECTO ’

Elementary& Secondary Education Khyber
Pakhtunkhwa Peshawar.

Dated: __/__ /2023.

Elementary & S dary Education Department
Khyber Paklitunkhwa Peshawar.




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.
Application No: ________ /2023 in Service Appeals No.2756-2762/2021

Abdullah Javeed SST (BPS-16) District Haripur & 06
L7 et U Appellant now Respondents

VERSUS

Govt. of KP  through  Secretary E&SE  Department &  others
........................................................................ Respondents now Applicants.

AFFIDAVIT

L, Dr. Hayat Khan Assistant Director (Litigation-II) E&SE Department

Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents of

the instant petition under 47 CPC 1908 against the Judgment dated 02-02-2022 of this

Henorable Service Tribunal in the titled Service Appeal are true & correct to the best of
my knowledge & belief. ' ‘
- A G

Depgtient
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.- GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Pesha_war, dated the 2‘4"‘ July, 2014. C /

rL, ' :- In pursuance of the provisions contained in sub rule (2) of
rule 3 of the Khiyber Pakhtunkhwa Civil Servants (Appointment; Promotion and Transfer) Rules, 1589, the Elementary
and Secondary Education Department in consultation with the Establishment Department and the Finance Department
he_rgby directs that. in  this Department’s Notifications No.SO(i G)S&LD/1-28/2003/Vol-II dated, 09-04-2004,
Notification = No.SO( G)S&L/J-69/06/Vol-1/DPE/LIB -dated;- -13-11-2007, and  Notification - No.SO(PE)
4-5/SSRC/Meeting/2012'/Teaching Cadre, dated, 13.11.2012, the Sollowing further amendments shall be made, namely:

' : AMENDMENTS
Inthe Appendix,-

()  SerialNo. 1 shall be renumbered as 1B and beforfe_ Serial No. 1B, as so Q'erlztnlber'ed, the following new entries shall be’

inserted in respective columns, namely: - :
. . 5 .

1 2 3 . 4 o .
«1. | Subject Specialist' | i. At least second class Master’s Degree or { 23to 35 | (@) Fifty per cent by promotion, on the basis
(BPS-17) o fow: years BS Degree in the relevant | years ‘of seniority-cum-fitness, for- the relevant
: subject; and | ~subject from amongst the Secondary School
~ |'fi. Bachelor: of Education or Master of  Teachers (BPS-16), with. at least five years

Education (Industrial Art or Business | service as such and having qualification

Education). or M.A Education or | mentioned incqlumnNo. 3 o
- equivalent  qualification from a L s o
recognized University. . ' ‘Note: If no suitable candidate is available in the

. |relevant . subject the post falling in their

promotion quota shall be. filled by initial|




r] .
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. . . . . - - - . . - '
.

- 2 ‘| Lo C : S recruitment; and | © |

o I S IR AR .U T B fifty percent by initial recruitment.
. . . . o T ] 'i . -

i ;g;.'Direc,to.r_ Physical | . At least second class Masters Degree in | 22-35 | (a)Fifty percent by promotion, on the ;basis_’gf .
'.(;I}l)lgatzon' o Physical Education’ from a recognized | ‘years |. seniority-cum-fitness, from amongst Senior |
i -1'72' - University. . " o ‘ ' PhysicallEducation'_Teachers (BPS-16), with.|-
at least five year_s;service'as Senior Physical
Education Teacher and Physical Education
Teacher . and. | "having  qualification
mentioned in column No. 3: S

Provided that-if no suitable person

is quailable from amongst Senior Physical

* Education Teachers for promotion then the

post 'shall be filled by promotion, on the

basis. of seniority-cum-fitness, - from

amongst the Physical Education Teachers,

with at least five years service as such and

having ‘qualification mentioned in column
No. 3;

Note:- -If no suitable candidate is available
in the relevant cadres of the above teachers
,the post falling in their promotion. quota
shall be filled by :initial recruitment; and

{ ) fifty  percent by initial recruitment ”; and




University on need basis from the
following groups with two subject
(a) (Chemistry, Botany or Zoology),

Or
(b) (Physics, Maths “A” or “B” or Statistics)
' ' ‘Or s |

(c) (Humanities and other equivalent
groups at degree level with English
as compulsory subject;

: and
II. Bachelor of Education or Master of
- Education (Industrial Art
Business  Education) or M.A
- Education or equivalent
qualifications from a recognized |

University.

e T

or .-

S (fi_i) * against Serial No_. 1B, as S0 renumbered, for the existing entries, the foilmbing Shall be substitutedj in respective coiumné,’ .
' - namely: - : @) '
1|2 1 3 ‘ T4 5 —
71p) | Secondary School | I. At -least second class Bachelor | 21to 1. Seventy Five per cent by promotion, on the
i Teacher (B cass ; 35 p i
. 5 eacher (BPS-16) Degree’s from ~a  recognized | years. basis of seniority-cum-fitness, . from the

district concerned in the following manner:

(a) forty per cent from amongst the Senior
Certified Teachers.(BPS-16), with at-least
five years service as Senior Certified
Teacher and Certified Teacher and

" having.  qualification ~mentioned - in
column No.3:

Provided that if no suitable
candidate 1is available from amongst
Senior Certified Teachers for promotion
then thé post shall be filled by promotion,
on the basis of seniority-cum-fitness,

" from amongst Certified Teachers, with
at least five years service as-such and
having  qualification _mentioned in
column No. 3; ' '

(b) four per cent from amongst the Senior
Drawing Masters(BPS-16), with at least
five years service as Senior Drawing

* Masters and - Drawing Masters and
having  qualification  mentioned in
column No.3:

e ST e s e o
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Provzded that 1f o suztable
"+~ candidaté " is - available ﬁom amongst
Senior. Drawing Masteis for promotion | .
then the post shall be filled by promotion;.
on the basis of seniority-cum-fitness,
JSrom amongst-Drawing Masters with at
least five years service as such ‘and
“having qualification mentioned in
column No. 3; A

(¢) four per cent from amongst the Senior
Arabic Teachers(BPS-16), with at least
five years service as Senior Arabic
Teachers and Arabic Teachers, and :
having quahﬁcatlon mentioned - -
column No.3: o

Provided that if no- suitable
candidate is avatlable from amongst
Senior Arabic Teachers for -promotion
then the post shall be filled by

- .promotion, on the basis- of seniority-
cum-fitness, from Arabic Teachers with
at least five years service as-such and
having  qualification mentioned
column-No 3;

(d) four per cent Sfrom amongst the Senior
Theology Teachers(BPS-16), with at least
. ‘five years. service as - Senior _Theology
Teachers and Theology Teachers and
. .having qualzﬁcanon mentioned in
column. , . Nog3:

LB o e e e s
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candzdate is .available from amongst
Senior’ Theology Teachers for promotion

then the post shall be filled by promotion, |
‘on’ the basis of seniority-cum-fitness,

Sfrom amongst Theology Teachers with at

least five years service as such -and|

having qualification mentioned in

-cotumn-No:-3; o . ;
(e) three per cent from amongst the Senior |
. Qaris (BPS-16), with at least fivé years

service as Senior 'Oarz and Qari and

- having qualification mentioned .

column No.3:

Provided that if no sultable'

candidate is available from amongst the
Senior Qaris then the post shall be Silled
by-promotion, on the basis of seniority-

~cum-fitness,.from Qaris with at least five

years service as such and having
qualificdtion mentioned in column No. 3;

() twenty per cent from amongst the

Primary School Head Teachers (BPS-16),
with at least seven yedrs service as
Primary. School Head Teachers and
Senior "Primary School Teachers and

; Prlmary School Teachers and having
" quahﬁcatlon mentioned in column No. 3.

Provzded that if. ro suitdble

*.candidate. is) avazlable from amongst:

P
—~—

- - --Provided -that -if %l‘e




-~ Primary  School Head Teaclets—for: |

promotion.then the post shall be filled by
promotion, on the basis of senior ity-cum-
fitness, from amongst Senior Primary

'School Teachers with at least seven years |

service as Senior Primary School

. Teachers and Primary School Teachers

(ii)
recr uztment
Note: "
I If no suitable candtdate is available in

11,

and having qualification mentioned in | |

column No.3: :
Provided further_that if no su:table
candidate is * available. from amongst

Senior- Primary School Teachers - for,

promotion then the post shall be filled

from amongst Primary School- Teachers
. with-at least seven years service as such |
and having qualification mentioned in.

column No. 3; and

twenty Five percent by initial

the relevant cadre of the above teachers,

the post falling in their promotion quota

shall be filled by initial recruitment.

Posts of General SST and SSTs-1 Science
-and SST-2 Science shall' be filled by
promotion or initial recruitment, each on

need basis separately.”.




o ' S : SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA
o ' o S . - ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Endst : of even No & date: -
The Secretary to Government of Khyber Pakhtunkhwa, Establishment and Administration Department Peshawar.
The Secretary to Governmient of Khyber Pakhtunkhwa, Finance Department Peshawar-. -
The Secretary to Government of Khyber Pakhtunkhwa, Law Department Peshawar ;
The Secretary Khyber Pakhtunkhwa, Public Service Commission Peshawar. o o
The Accountant General Khyber Pakhtiinkhwa Peshawar. L . _
The Director, Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.
The Director of Education (FATA) Peshawar, = : . : :
The Director, Curriculum and Teacher Education Khyber Pakhtunkhwa Abbottabad.
. The Director, (PITE) Khyber Pakhtunkhwa Peshawar-. o T .
10. The Director, ESRU Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshaway.
11. Manager Government Printing Press Khyber Pakhtunkhwa Peshawar. -
.12. The Deputy Director, EMIS (. S&SE) Department Khyber Pakhtunkhwa Peshawar.
13. All District Education Officer (M&F) in Khyber Pakhtunkhwa. B
. 14. All District Account Officerin Khyber Pakhtunkhwa. :
15. All Agency Education Officer in FATA
16. All Agency Account Officer in FATA. _ :
17. PS to Governor Khyber Pakhtunkhwa. Peshawar.
18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar.
19. PS to Chief Secretary Khybei: Pakhtunkhwa. Peshaivar.
20.PS to Minister E&SE Khyber Pakhtunkhwa. Peshawar-.
21. PS to Secretary E&SE Khyber Pakhtunkhwa. Peshawar.
22, Master file o o ' :

ON QG AW N~

e

I 3 ' (ZAMIN KHAN MOMAND)
S , * SECTION OFFICER (PRIMARY)
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Amendéid Writ Petition No. / 0f 2010

‘IN RE; i -

,
Writ Pe!tition No. 2905 / of 2009
1. tta Ullah PST

é\iPS Kanjabori Tehsil
and District Batagram.

2. Gul Zarin CT, GHS Chapper Gram
Teh51] and District Batagram.

3, Shams-ul-Hadi CT, GHS Chapper Gram
Tehsil and District Batagram.

"4, Muhammad Bashir CT GCMS Batagram
Tehsil and District Batagram, '

s Muhammad Amir Khan CT GCMS ‘ | , I
Batagram Tehsil & District Batagram. , ’ .

6.~ {Fazal Mabood CT GMS Batagram
i Tehsil & District Batagram.
; ,
7. iBanaras Kban CT, GCMS Batagram \
: Tehsﬂ and District Batagram. ‘

! Niaz Muhaminad CT GMS Dashwal
"| District Batagram

9. Haq Nawaz (CT, GCMS Batagram /
Tehsil & Disprict Batagram.

10. Ha-feez-iur—

o

11. Abglul Qado s CT,
gram District Batagmm

2.1 Faqir Muhammad CT, GMS Bara
Tehsi) & Diktrict Batagram. ~

FILED TODA | Muhaxrm]ad Israel CT, GHS Chapper Gram

i Dlstrfct BatagramA‘gTT‘ wTED




Date ofihear‘ing 2,6, OQ, 9015 l‘

JUDGMENT SHEET

Writ Petition No.2905 of 2009.

ATTA ULLAH AND OTHERS..... PETIT

VERSUS. l
THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT. i

A
Appellant/Petitioner Q_M&z 0 /ﬂd v‘é)l(:r el €

Respondenhb_lﬁ_[ﬁgﬂi}j_@_&_@zﬁa gfl
waabanr Miwwad B M

WAQAR_AHMAD SETH.J:= Thiough this single |

judgmebt- we -propose to dispose of the instant Writ Petition ‘

N0.2905 OF 2009 as well as the connected Writ Petition

e e e,

NOS.ZQLM, 2967,2968,3016. 3025.3053,3189,3251,3292 of | ‘
2009,496, 5%6,664, 1256,1662,1685, 1696,2176,2230,2501,2696, |

2728 of 2010 & 206, 355,435 & 877 of 2071 as common

qupstfo:n of iaw and fact is involved in ail these petitions.
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The petitioners in all the writ petitions have

1 approached this Court under Article 199 of the Constitution of

Istamic Republic of Pakistan, 1973 with the following relief:-

“It is, therefore, prayed that on acceptance
of the Amended Writ Petition the above

noted Act No.XVI 2009 namely ‘The North

Woest Province Employees (Regularization

of Services) Act, 2009 dated 24" October,
2?‘069' being illegal unlawful, without
a'utho'rity and jurisdiction, based on
nivafaflide intent:‘or;s and being
unconstitutional as well as ultra vires to
the basic rights as mentioned in the
c?onstitution be setaside and the
réspondents be directed to fi)fh‘;‘)‘»thé above
n;oted posts after going through the\;égg(
and lawful and the normal procedure as\
p;rescribe& under the prevailing laws
irgrstea'd of using the short cuts for obliging
t;reir own person.

E it is further prayed that the
no tif"bation No.A-14/SET()  dated
111 112009 and Notification No.A-17/SET(5)
Cont*'act-Apptt 2009 dated 11.12. 2009, as

m_re" | as Notification

No S (G)ES/1/85/2009/SS(Contract)

: =T
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31.05.2010 issued as a result of above
noted impugned Act whereby all the private
respopdents have been regularized may
also Ae set-aside in the light of the above
s&bm ssions, being illegal, unlawful, in-
cbnstgt,utional and against the fundamental

rights| of the petitioners.

ﬁny other ralief deemed fit and

p‘rope!r in the circumstances and has not

bgen particular asked for in the noted Writ

Rétiti n may also be very graciously _

g;rant: d to the petitioners”,

It is averred in the petition that the petitioners are

serving in the Education Departxﬁéng‘_ of KPK working posted

. \\_ .‘».\
as PST,CT,DMPET,AT,TT, Qari and S‘ET._\in different

Schools; that respondents No.9 to 1359 were appointed on

adhoc/Contract basis on different times and lateron their

service: were regularised through the North West Frontier

Province Eﬁnpioyees (Regularization of Services) Act 2009

that al_:most all the petitionérs ha_vg got the requiréld

. qua/iﬁc%ations and also got at their credit the length of servicie;

!
o
m
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the qualification for appointment/promotion of the SET b

*’m,.i?;; T

Teachets BPS-16 was prescribed that 75% SETs shall be
selectec:f through Departmental Sefection Committee on the

o . :
basis of ba?chwrse/yeamrse open ment from amongst thé

PP :’a::‘;;xa‘::;zmam.m«mz;q&;

o sy

candidates JLavfng the prescribed qualification and remaining

o | 25% By lditial  recruitment through Public Service

Coénmis_ﬁsior‘I whereas through_' the same notification the F

qu%liﬁcétion for the appointment/oromotion of the Subject

Spécialist 7Jeachels BPS-17 was prescribed that 50% shall l

be selected by promotion on the basis of seniority cum
fitness “amongst the SETs possessing the qualification !;

prescribed for initial recruitment having five years service and I

remaining 50 by initial recruitment through the Public Service '

Commission and the above procedure was adopted by the

Edt!cat{bn Department till 22/09/2002 and the appointments I

on the abov;e noted posts were made in the light of the above

notification. It was further averred that the Ordinang:e f

No.XXVII of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of differei'nt

4{ cadres ' were advertised by the Public Service Commission.
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the qualification for appointment/promotioh | of the SET
Teachers BPS-16 was prescribed that 75% SETs shall be
se!ectec:I through Departmental Selection Committee on the

basis of ba?chwise/yeamise open ment from amongst thé

. candidates Having the prescribed qualification and remaining
i 25% by hitial  recruitment through Public Service

Co?nmisfsr‘o:‘l whereas through the same notification the

qu#’:liﬁcation for the appointment/promotion of the Subject

Spécialist #eachers BPS-17 was prescribed that 50% shall

be seiected by promotion on the basis of seniority cum

fitness :amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and
remaining 50 by initial recruitment through the Public Serw’ée
Commfésion and the. above procedure was adopted by the
Educati:t)n Department tilt 22/09/2002 and the appointments
on the é:ibO\/le noted p.osts were made in the light of the above
nbtiﬁcat;ion. It was further averred that the Ordinance
No.XXVII of 2002 notified on 09/08/2002 was promulgatéd
under fhe shadow of which some 1681-/:)'05{3 of different

cadres” were advertised by the Public Service Gommission

- TEL -
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That before the promulgation of Act NO.X VI of 2009, it was
practice of the Educaﬁon Department that instead of
promoting r},)e eligible and competent persons amongst the
: teacher§ community, they have been advertising the above
noted p;'osts of SET (BPS-16) and Subject Specialist (BPS-
17) on t-:he basis of open medt{adhoc/contract wherein it Wa:s
! clearly ﬁventioned that the said posts'wi!l be temporary and
vyill continue only for a tenure of six months o} till the
appointr’:nent by the Public Sefviced Commission or
Depadrﬁental Selection Committee The;t after passing the
. KPK Act No.XV! of 2009 by the Previncial Assembly tm?
: fresh appoi;atees of six months and oné year on the adhoc
and coritrac’,it.basis in&luding respondents no.9 to 1351 with a
clear afﬁdau,!%it for not adopting any legal course to make their
serfvice% rég?ularized, have been made permanent apd

reg}fular'em bloyees whereas the employees and teach(ing

staff of the| Education Department having at their credr’f a

service of minimum 15 to maximum 30. years have been
C ‘ i
ignored. That as per contract Policy issued on 26/10/2002

the Educatron Department was not authonsed/entvtled to

AT du,wﬁr@
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- make appointments in BPS-16 and above on the contract

5 1 basis as the only appointing authority under the rules was

] : 4
1 Public Service Commission. That after the publication made

by the Pubﬂic Service Commission thousands of teachers

eligible .for the above said post_s have already applied bu! H

' they are still waiting for their calls and that through the above l

. Act thousands of the adhoc teachers have been regufarized
| |

| which has been adversely effected the rights of the ’
|

petitioners, thus having no efficacious and adequate remedy

available to the pefitioners, the have knocked the door of this ”

Court thfroug‘h the aforesaid constitutional petitions.

4- The concerned official respondents have furnished i
parawis%a cémments wherein they réised cerfain legal and
factual obje ?{ions including the question of maintainability of 'f
the writ petitions. it was further stated that Rule 3(2) of the ¥

N.W.F.P. Eivi Servants (Appointment, Promotion |&

rrél{nsfe'r)Ruﬂ/és' 1989, authorised a dopartment fo lay down

method of éappointment, qualification and other conditions

applicable fo post in consultation with Establishment &

4{ Administration- Department and the Finawaqmen:t.
. prESTERY o
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That

!
i

GO\),ernnjent replaced/amended the old procedure i.e. 100%

!

to improve/uplist the standard of education, the

ihclﬁtdingl SE%TS through Public Service Commission KPK for.

recr’;uitment of SETs B-16 vide Notification No.SO(PE)4-

: 5/SS-RC/V0},|-HI dated 18/01/2011 whersin 50% SSTs (SET)

shall be @selected by promotion on the basis of seniority cum

fitness in t}we following manner.-

(l} Forty pércent frorr‘;l CT (Gen),
CiT(Agr), CT(Indust: Art) with at least 5
yéars service as such and having the
q:lljaﬁﬁ;bation mentioned in column 3.

(i)  Four percent from amongst the DM

with at least 5 years service as such and

'
I

h:aving qualification in column 3.

(ii‘i) Four percent from amongst the PET
m;;ith at least 5 years service as such and
h!aving qualification mentioned in column 3.

(iv) One percent amongst Instructional

Niaterial Specialists with at least & years
|

!
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servige and having qualification mentioned

in column 3.”

it fs fun‘her stated in the comments that due to the

dedradatlon fall of quality education the Govemmerfvt
abandobed the  previous  recruitment policy  of
prdmotibn/appointmenwecruftment and in order to improve
tﬁe stéf?dard of teaching cadre in.Elementary & Secondary
Eduaati&n Department of KPK, vide Notification dateg
09/04/2.:004 wherein at serial No. 1.5 in column & the

appomtmenr of SS prescribed as by the initial recrun‘menr

i and that tl'le (North West  Frontier Provincial) Khyber

Pakhturf:khwa Employees(Regularization of Services)Act,
2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal
fawful énd in accordance with the Constitution of Pakistan
which was issued by the competent authority and jurisdiction,
therefoée, all the writ petitions are liable to be dismissed.

5- Vi/e have heard the learned counsel for the parties ar:)d

have gone through the record as well as the law on the

subject




6- The g"tievance of the petitioners is two fold in respecft'E

of Khyber Pakhtunkhwa, Employees (Regularization . of
o

i v

i Services)-Adt, 2009 firstly, they are alleging that regular post
in different bhdres were advertised through Public Service
Cor’bmfsfs/on in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid, they could

not mate through it as no further proceedings were

; conducted against the advertised post and secondly, theyf

are agitating the legitimate expectancy  regarding  thois
promotion, which has been blocked due to the in block

induction / regularization in a huge number, courtesy Act, No.

XVI of 2p09.

7- As for as, the first contention of advertisement and in

block r«;s*gu/érization of employees is concemed in this
|
respect {r’t is an admitted fact that the Government has the

i
right and prerogative to withdraw some Posts, alrgacy
I
|
advertised, at any stage from Public Service Commission
and secondly no one knows that who could be selected in
}
!
open merit case, however, the right of competition is
reserveg!i In the instanl case -KFK employees

. "fo'”"f!"'?if g e
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. 1
(Regularization of Services) Act, 2009, was promulgated

i

which in-fact was not the first in the line rather N. W/, F. (nolh/
. [ .

' khyberi Pakhtunkhwa) Civil Servants (Regularization of

Sefvices) Act, 1988, NWFP (now Khyber Pakhtunkhwa)

{Rﬁ»gula'tion» of Services) Act, 1989 & NWFP (now Khyber

-pa#hfur_%khm é) Adhoc Civil Servants (Regulanization ?f

Sefvices) Att, 1987 were also promulgated and were never

chal/eng}ed by anyone.

8- I order to comment upon the Act, ibid, it is importarit

to go th:rough the relevant provision which reads as under:-

S.2 Definitions, (1)—-

aje--

aa) ‘contract appointment”
means appointment of g duly
qualified person made otherwise
than in accofdance with the l
prescribed method of recruitment. |
b) “employee”  means an ‘
adhoc or a contract employee :
appointed by Government on
adhoc or contract basis or second
shirt/night shift but does not
Include the employees for project
post or appointed on work charge

ki ‘i“‘%" l;;‘:'.“@
ﬁ:f i e 8
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 basis or who are paid out of
g Fontingencies;

devueeme whereas,

.f
S. 3 reads:-

eqularization of services of

employees,---- All

including
7ecommendee of the High Court
ippointed on contract or adhoc
asis and holding that post on 31°
ecember, 2008 or til the
commencement of this Act shall
be deemed to have been validly
i appointed on regular basis having
the same qualification and

experience for a requiar post;

9-  The plain reading of above sections of the Act, ibid,

would show that the Provincial Government, has regufarized

) ]
* the “duly qualified persons” who were appointed on contra:,
; | . . :

{
i

. basis ufder the Contract Policy, and the said Coniract Policy

was ne:ver ever challenged by any one and the same

remained in practice till the commencement of the said Act.
Petitioners in their writ petitions have not quoted any single

incidenf / precedent showing that the requiarized employeés

i

e i L
= R
il

f\:; b o s

under the Said Act, were not qualified for the post agal zs(
. Sy s




I

which th;ey zTre regularized, nor had placed on record any
i :
documents showing that at the time of their appointment on
| ;
. :

contract:fthe;} had made any objection. Even otherwise, the
supen’orf courts have time and again reinstated employees
whose jappo_intmenfs were declared irregular by the
Governn:;:ent Authorites,  because  authorities  being
responséblg for making irregular appointments on purei/y

tempora!(y and contract basis, could not subsequently turned

‘ ) . ,
. round and terminate services because of no lack of

qualiﬁcétion but on manner of selection and the benefit of the

| lapses c'omr}vitfed on part of authorities could not pe giver '

! :|
the employehyés. In the instant case, as well, at the time of

appointment no one objected to, rather the authorities
o i

1
?

S

cor‘ivmitfed lepses, while appointing the private responden

an(;'b' others, lhence at this belated stage in view of number of

! v

i

judgments, | Act No. XVI of 2009 was promulgatecf.

/nterest:ingly this Act, is not applicable to the educalion

departq!?ent only, rather all the employees of the Provincia

: : . |
Govemiment, recruited on contract basis till 31% Decembqr

i
2008 or till the commencement of this Act®have bee

oo TED  arvEsTEK
- aTTESTE o okunien
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regularized and those employses of to other departments
who have beiaen regularized are not party to this writ petition.
10-  All the employees have been regularized under tHe

Act, ibid aré duly qualified, eligible and competent for tﬁe
| |

post against which they were appointed on contract PRI

and thfs: practice remained in operation for years. Majority of

those employees getting the benefit of Act, ibid may have

become overage, by now for the purpose of recrujtment

© against the fresh post.

11-  The law has defined such type of legisiation as

!
1 ~ |
- V. . . . , . L
“beneficial and remedial”, A beneficial legislation is :a

Statue which purports to confer a benefit on mdividuals or

a
il

)
| | i

class of persons. The nature of such benefit is to be
o]

1

ext;endéd realﬁef to said persons cf onerous obligations undler ]
' s i
|

it —— e v

cor',"rtracfs. \ law enacted for the purpose of correcting a
defect ilh a ibrior law, or in orde( to provide a remedy where
non pre'viost!y existed, According to the definition of Corpus

Juris Sqi-cundum, a remedial statute is designed to correct sn

]
I
1

‘ . .'
existence law, redress an existence grievance, or introduced

j ,
regu!an':zatfbn conductive to the public goods. Théig challenged
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Act, 20(;)9, seems lo be a curalive statue as o years the

then P:row'ncial Govemnments, appointed employees dn

‘contract; basis but admittedly all those contract appointmen%’é

were made after proper advertisement and on the

recommendations of Departmentaf Selection Committees.

12- in order to appreciate the arguments regarding
: |
; it

beneficial legislation it is important to understand the scope

i and me,‘anin_‘g of beneficial, remedial and curative legisiation.

Previously these words have been explained by N.S Bindra
. I

!

in interfgretation of statute, tenth edition in the following

. manners:-

“A statue which purports to confer a
benefit on individuals or a class of
persons, by reh’ving them of ‘

onerous obligations under contracts

‘ entered into by them or which tend

to protect persons against

oppressive act from individuals with !

-whom they stand in coertain

relations, Is called a beneficial
liegis!ations....m interpreting such a
statue, the principle established is
that there is no room for taking a

narrow view but that the court is

entitled to be generous towards t';?e ’
|persons on whom the benefit has "

o

s

o



n

been conferred, It is the duty of the
court to Interpret a provision,
especially a beneficial provision,
Liberally so as to give it a wider
meaning rather than a restrictive
meaning which would negate the
’ very obfect of the rufe. It is a well
settled canon of construction that in
| constructing the provision of
f beneficent enactments, the court
| should adopt that construction
- which advances, fulfils, and furthers
the object of the Act, rather than the
i one which would defeat the same
and render the protection
ll!usory ..... Beneficial provisions call
for liberal and broad interpretation
. 50 that the real purpose, underiying
such ehactments, is achieved and
! full effect is given to the principles
_» underlying such !égis'!ation. "

e ——

S DA

Remedjal cr{r curative statues on the other hand have

been expla hed as:-

remedial statute is one which

,' ies defect in the pre existing law,
statu ory or otherwise. Their purpose is
to keep pace with the views of society. »
They serve to keep our system of
jilrisprudence up to date and in

e e

.-
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harmzpn Y with new ideas or concept:ons

of what constitute just and proper

T e,

human conduct.  Thejr legitimate
purpose is to advance human rights and i

relationships. Unfess they do this, they

T e

are not entitled to be known as remedial i Il
!eg:slatlon nor to be liberally construed. ‘

Manifestly a construction that promotes -
:mprOVements in the administration of ! /

/ust:ce and the eradication of defect in

T o A s trvina

the system of Jurisprudence should be

.5 ' favoured over one that perpetuates a
wroné” ' '

e —— e,

Justlce Antonin Scalia of the U.S. Su reme

Court in_his book on Interpretation of Statute ; !

states z‘haf

P

? | “Remedial . statutes a4 H
those which are made to suppry
such defects, and abridge such
Superfluities, in the common law,

et e

as arise from either the generaf

imperfection of all human faw,
from change of time and
circumstances, from the mistakes

T ————

and unadvised determinations of l
} unlearned (or even learned)
/ Judges, or from any other cause

whatsoever "

e ey .

: 13 The /Jega/ proposition that emerges is that generalfy

f behef“ cral lég/slat/on is to be given liberal mter,orez‘ae‘fon the

e benef;cral /q gislation must carry curative or remedia/ con(em.\

i
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Such /egis/ation must therefore, ejther clanfy an ambiquity dr
an omission in the existence ang must  therefore, (hfe
explanatory or clarificatory in nature. Since the pe(!fro.')er.:;
does not h(lave' the vesteqd nghts to be appointed to an}‘/

i

being regulanzed are having the requisite

qu;'liﬁcaﬁonlfor the post against which the were appomted

vidé chal/en ed Act, 2009, which is not effecrmg the vested

‘night  of a;f yone, hence, the same is deemeq o be 3

beneficial, remedia; and curative legisiation of the
Parfiament,
14- This court in its earlier judgment dated 26" November

2009 in WP No. 2905 of 2009, wherein the same Khyher

Pakhtunkhwa (Regularization of Servers ) Act, 2009, virés

were chalfenged has held that this court has got no
le’lSdlelOfi to entertain the writ permon in view of Article 212

i
of the Const:tutzon of Islamic Republic of Pakistan, 1973, as

an Act, Rule or Notif; ication effecting the terms and condirions

of service, would not be an exception to that, if seen in the

&

light of the spirit of the ratio rendgred jn he cage o

4
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Knyber FPakhtunkhwa (Crif

pa departm:ll\n{ fo lay down method of appointment,

qua’liﬁcation and other conditions applicable to the post in
' | i
epan‘ment

, co:{su/tatfo'ﬁj with Establishmenit & Administrative

ancf the Fmance Department. In the instant case

.. 13

the duly

¢ elected . Pro‘/mcra/ Assembly has passed the Bill’/Act, which
I

!' was presented through proper channel e [aw and
]f Estabirshment Department, whmh cannot be quashed or
declared illegal at this stage.

15-  Now ceming fo the second aspect of thn raon

frress

i
]

" petitioners legitimate expectancy in the shape of promoticn
” has suffered due to the promulgation of Act

!

L ibid, in this
respect, jt isr" a long standing principle that promotion is not a
vested night but it is also an established principle that when

ever any law, rules or instructions regarding promotion are

4

Aﬂﬁn“r“ \"" T E)

!
violated then it become vestec: right. No doubt ,oez‘itionersf in

the first instance cannot claim promotion gs a vesied f'g,i;
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' but those who fall within the promotion zone do have the

right to be considered for promotion, i
|

16- Since the Act, XVI of 2009 has beer declared a

beneficial and remedial Act, for the purpose of all thoss

emp/oyges who were appointed on contract and may have

C e TMvess aen s

become overage and the promulgation of the Act, was
: necessary to given them the protection therefore, the other
; Side of the picture could not be brushed a side simply. it is

i the vested r‘?’ght of in service employees to be considered for

promotion .3"! their own turn. Where valid and proper rules

for promotign have been framed which are not gnon e,

suqlﬁh orhisslon on the part of Government agency amounts

to failu;é fo|perform a duty by law and in such cases, Higb

Court always has the jurisdiction to interfere. in service
employt!'ees / civil servants could not claim promotion ro; a
higher ,t‘?)osition as a matter of legal right, at the same t/'me,. it
had to be kept in mind that al public powers were in the
nature of a sacred trust and its functionary are required to
exercise same in a fair reasonable and transparent manner

strictly in accordance with law. Any transgressibn from such

= .v:—'—"ﬂ:.;:u
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. principles was liable to be festrained by the superior courts in

|
|
l
:i
|

' senior, competent and honest carrier civil servant to be

|
|
!

their jurisdiction under Article 199 of the Constitution. One
could not overfook that even in the absence of strict legal

nght there was always legitimate expectancy on the part of g

promoted to a higher position or to be considered for
promotion and which could only be denied for good, prOpeJr

and valid reasons,

17- Indeed the petitioners can not claim their initial
appointmenls on a higher post but they have every nght to

be considdred for promotion in accordance with the

- promotion riles, in field. It is the object of the establishment

of f',he courts and the continue existence of courts of law is t?
. sl

dispense aivd foster justice and to right the wrong ones.
: |

Purpose cein never be completely achieved unless the-in

i Justice done was undone and unless the courts stepped in

e e e

and refused to perpetuate what was patently unjust, unfair
and unlawful. Moreover, it is the duly of public authorities. as

appointment is a trust in the hands of public authorities and it

"

g

is their Iegal and moral duty to discharge their functton/s as

= 5 O A T Y
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with complete transparen(:y as per requirement of !

post is ,exc/uded from the purpose of selection and is nnt

il
| '

depfivegb‘ of his any right

: : ( 5

18- ansiderfng the above settleq principles we are of iy "
firm opmfon that Act, XVI of 2009 is afthougn beneficial and ’j}
remedlefl legisiation but jts enactment has effected the jn |

serwcef employees who were in the promotion zons, |

I
therefore we are conwnced that to the extent of in service '

employees ’

: petitioners, who fay within the prometicn Festo- H |

| . . )
i ,haye Suffered, and in order (o rectity the inadvertent mistaj
i .

: of rhe resp' ndents/Department, it is recommended that the
A

prdmot{on fru/es in field be implemented ang those

1

employees n a particular cadre fo which certain quota for

pnomotlon Is reserved for in service employees, the same be

filled i, /n on promotion basis. In order fo remove the ambrquﬂy

and confusion in this respect an example js qum‘u T iy

50/50 ;% basis ie 50 % initial recruitment and 50 o

3

{

l

!

I{ cadre as per existence tules, appointment is to be made orn
i
i
]

promoffon quota then alf the emplovees have bedn
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eligible for promotion on the basis of s

]
mgu!ari?ea under the Act in question be calculated in thal
cadre and equal number i.6 remaining. 50 9 are to promoted

from amongst the eligible in service employees, other wise,

| the following terms:-

(! "The Act, XVI of 2009, commonly
known as (Regularization Of Services)
%l‘. 2009 Is held as beneficlal and

medial legislation, to which no
ihterference is advisable hence, upheld.

Officlal respondents are directed
workout the backlog of the
Jromotion quota as per above

entioned example, within 30 days and
j.'onstder the In service employees, till
t’he backlog Is washed out, till then
there would be complete ban on f[insh

1

ﬁzs January 2015

onority cum filness.

"

19- .fn‘, view of the above, this writ petition is disposed of in

T

e+ ——N s

2 recrultments, ﬁi
1 Ordor accordingly. /94,., 944'74‘? }
l_ o e | -
| [} f f //J’f / u l
! Announced. L




A @ A )

s PESHAWAR HIGH COURT PESHAWAR
| ' ~ ~ ORDER SHEET

l Date of Order | Order or other Proceedings with Signature of Judge or that of

or Proceedings | parties or counsel where necessary
1 2

10.11.2015 | COC No. 157-P of 2015 N 11 WP No. 290 5/2009 (D),

Present:  Barrister Mian Tajamu: Shan, advocaie |
| for the petitioners.

Mian Arshad Jan, AAG for respondent’s
alongwith Majeedullah, Litigation
Officer.

LEEEEE LS 22

WAQAR AHMAD SETH, J:- Learned AAG

produced district wise detail of in service teachers both
(Male / Female) which were promoted during the
month of June & July 2015, and stated at the bar that
2,725/- employees / teachers have been promoted and | |
1766/- have been régularized as directed by this Court
in its judgment dated 26.01.2015, further stated that the
judgment of this Court has been complied with in letter
and spirit.

2. Learned counsel for the petitioners when

confronted with the assertion of learned AAG, he

straight away conceded and stats that the COC has
/ served its t)uffno__se. A :




: ‘u’. g 3. In view of above the instant COC has served its

- purpose and as such disposed of accordingly. e
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JUDGMENT

Date of hearing: 08 11 2018 ; ) g% ;({jtg;z;zg.;%. \
‘ . Petitioner (S)A/I.OM ) W}é, M} . /\/M VWM/L(;& :;(
Respondent (s):Mgé@ﬂzA{:&:‘z i ket foan. ) by %’ @-ﬂ’/ ’C}”i ‘
WAOAR AHMAD SETH, CJ: - L e
A5 A » ~Ji7 0 Through this
“single jud@nent, we propose to dispose of-'-: instant contempt
petition as well as connected COC No. 107-.]‘:’/20]8‘in WP No. N
1662/2010, COC No. 108-P/2018 in vp- No. 296772009 & .
COC No: 109-P/2018 in WP Ng. 3] 89/2i)09{;bccaus.e‘in all the -
: -
petitions, the}pctitioners have sought initiatj(:;n' of conternpt of
“cournt prc}(_:cédings against the rcspor}ldents for  not
- iniplemen’ting:f.he j:udgznent/order datcdws,:
2. ,I;"acls-in brief are that the pet:iti-oncrs‘harﬁ filed ‘
Writ Petitions ,bc&.:rc this Court and pra:.—'cd. that th:c Act No..
XV1 2009, namel"y.j ‘The North  West Prqﬁﬁc&.Eﬁployccs;'. .

s
S
a0 .ot S IPCEE AN IR ot

©2009" * being " illegal - “unlawil; withou

(Regularization of Services) Act,/2009 dnicd 24% October,

s DesEer il D R
R s e e - e e,
- Junisdicuom,  based - on malafide | intentjonis’ . and - bcmg_f_:

g it -l

unconstitutional as well as ultra vites-tothe:basic rights as .

-
P “

mentioned n ‘Lhc c-'(")nstjn'ztion be set-asit.ic.%;;_iia thc rcspondcnts

be di‘rcc(chd o il L}p the above noted po.st_s;tjie._rlgoiﬁé th_roug_h

the legal and.'xawf.'ul and the normal p*occdurt, a‘s,;jrc:s'cribcd _
,{4 under the prcfvaélir:xg laws instead of usmgthcshort cuts .f"oi_' .

—_—
e

RCTESTED -
TEXAMINER. . A

R
;qﬁhg%;rﬁig‘f‘-__g‘-‘“ﬁ .

30 NOV. 2018

-




2.

-obliging their o'\ifn. 'pcr;on. Thcy ﬁﬁthcr p'-aycd that thc
Qoiiﬁcalioh‘.~No. A-Id / SET (M) datcd ll 122009 a.nd
Notiﬁcation No A- 17 / SET (5) Contmct Apptt 2009 dated\

11.12.2009, a wcn as \Jonrcanon No. SO(G) IES 185 /-

2009 ¢/ SS(Contract) dated 31.05.2010 lssucd as. 3 result of

abow; n'otcc impugned  Act whcrcbv all the private
respondents have ‘bccn regularized may also b; set-aswdc in the
light of the abovc submission, being’ 1llcga.l un!awful un-

const:mnonal

pcmloncrs _'}‘c writ petitions came up for heanng and vide

' judgment/order datcd 26, 01.20135, the same were dxsposcd of.

Sera——

. in the following terms:-

¥} " The Acr XVI of 2009 commonly'
“known  as  (Regularization of
Services) Act, 2009 is held as
-beneficial and remedial Iegzslanon, T
.to'which no Inrerfcrencc is cdvlsablc' i
- : “hence, upheld. .. . -7=.1_ TN
‘/ [/ 0/_7' dal rc.rpondznm' dt‘( db‘ected to B
: o u-orkout - thet back!og f !,‘le._
promaaon ‘quota < as pcr -abave
merxtlorxed axample w:[hm 30 daps
--and -consider . the - snl Service.
emplavea', till- the back!og s washed’ o
“out, till then'there would be complete”
ban on fresh recruitrments”, ’

3. o After passmz the above. sand Judz‘mcnt. the-

. pctmoncrs wers quxte hopeful rcgardmg thc:r promotlon to the

next higher E:radc bcmg senior most cmployccs but ‘the

rcsnond“ms have again start'c:d t'ccrum'nent proccss b

 advertising the pOSTS ofvarous cadres for mmal rccr‘mtmcnt in--

various Distri'cLs‘of' Khyber Pakhtunkhwa and a.ssuch the

' // inaction of respondents squarely fall \i'ih‘i.ir\.::"mg.,"’mpit "of :

and against the fundamcntal nghm of the -

At Be e M)

o G Ak U A




4
-‘.'

-show cause md prayed for dismissal of instant

* judgment datcd 76 ji 2015 which has been-uph

' nromoted. \Aorcovcr by virtue’ of Rczulanmnon Act, 2009 ’

(p

3

contempt. of coun and L‘u:\ are iable to bc procccdcd and

punlsbcd under the Iaw-

hcncc the mstant pctmons

Fespondcnts No. 2 & 3 have ﬁlcd reply to the

pctitions.
5.

Arguments Yeard and record perused,

While de;:idin'g writ p'ctition Nd. 2905/2009, vide
cld by the apex
Coun, the rcspondcnts—dcpa.rtmcnl was dzrectcd to’ workout
the backlog .of the promotion quotz and oons'idcr in service
emplov

ces- for pl’OmOUOﬂ against the vacant post. till_ thet -

back]og is washouL In this 'cspcct rccord ts mggcstxvc that thc

backlog wis workcd out and by that nmc 222; anployccs 7

‘a

tcachcrs were in. thc promotlon zonc and'-_ as such wcr
: S

Act No. XVI of 2009 1766 cmployces / teachcrs got"

—cqulanzauon and ‘as such, when worked out, thc pfomotmn

quota was fullv cxhausted The. jUng]'lCﬂt m thls rcspcct was -
not for all the times to come for pro'motio'n'pyhr'-,.\oscs. Once the

promotion quota, ‘which was given advantage, ixi‘_ view of

“\ezul arization -\ct, 4009 cannot be clmmcd agam and agam

By now it's the question of fact that~ as .o':- '.W}]éth;r .ény :

employee / teacher was 'noF promoted and:ﬁi/ithat time when

Act 2009 was 2nforced they were in‘the proriiotio"n zone. Even

ntherwise, -bnce 'cac,klog} was w,orked outén‘dj;pror’ﬁ‘odgn_..\f/as




~1-

in view of the above, the mstant as wc!! as.

i:'onncctcc cor‘tcm'wt pctmons are msposcu of m terms abch

Show cause nonc.c issued to respondcms is hcrcuy recalled. \\
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| : 23 ) . Cye _ ~//..\‘,£ 4 "7 '_‘ @
| | Usian Ghani Vs Goveranment of Khyber Pakhtunl(,hjv‘a{thro(agh (A
| b\t
| ’! ) Secretary Education and othcrs\\‘, ,:\ / ‘5/‘-.:-

ORDLER ' : S

0R% May. 2023 KALIM ARSUAD KHAN, CHATIUMAN: Learmed Counset for

the appellant. present.  Mr. Fazal Shahr Mohamand, Additonal

]
|
| Advocate General for the respondents present.
|

2. Through this single order this appeal and the connceied
Service Appeal No. 1230/2019 titled “Shamshad Khan Vs
Government of Khyber Pakhtunkhwa through Sceretary Education
and athers”. Scrvice Appeal No. 1231/2019 tled “Akbar Zeb Vs !
Government of Khyber Pakhtunkhwa through Secretary Education
and others”, Service Appeal No. 1232/2019 titled “Sher Ali Khan

Vs Government of Khyber Pakhunkhwa through Secretary

Education and others”, Service Appeal No. 1233/2019 titled “Sheh

-~
——r et

IQ%NNED Nawaz Vs Government of Khyber Pakhtunkhwa through Secretary
Poor ST

hawar Education and others”, Service Appeal No. 1234/2019 titled “fbni
Amin Vs Government of Khyber 'Pakhtunkhxya lf\rough Secretary
Education and others™. Service Appeal No. 1235/2019 titled
“*Muhammad l.:'niq Vs Government of Khyber Pakhiunkhwa
through Sccretary Educalion snd ofhers™, Service Appeal No.
123672019 fiticd “Misbah Ud Din Vs Government of Khyber
l’akhl;mkim'a through Sccretary Education and others”, Service

Appeal No. 1237/2019 titled “Raham Karam Vs Goveroment of

Khyber Pakhtunkhwa through Secrctary Education and others”,
ATTESTED

LN
TRk AR s > , . .
Khybpy Kol b s Government of Khyber Pakhtunkhwa through Secretary Education

Sedviee Trilaane

| AT FRCRN SN
Hglo and others”, Service Appeal No. 1239/2019 titled “Nascer Hassan
£ —

Service Appeal No. 1238/2019 titled “Swlah Ud Din Vs




o

:} Vs Governmient of Khyber Pakhtunkhwa through  Sucrclary

Education and othais™, Service Appeal No. 130572019 titled Mizay

1Jd Din Vs Gavernment of Khyber Pokhtunkhwa thraugh Sceretary
Education sind others”™, Seivice Appeal No, 1306/2049 titled
hwa thraugh Scerciary

“fsmail Vs Covernment o Khiybee Pakhitunk

i 9 titled “Amir
Education and others™. Service Appeal No. 130772019 titled
Hatam Vs Government of Khyber Pakhiunkhwa through Sceretury

Education and others”, Scrvice Appeal No. 1308/2019 titled “*Fazul

Rahim Vs Government of Khyber Pakhtunkhwa through Secrewary

Educalion and others”, Service Appeal No. 1309/2019 tited

“Muhammad tcroz Vs Government of Khyber Pakhiunkhwa-
through Secrciary Education and others”, Scrviee Appeal No.
138372019 tiled “Tahir Mulk Vs Government of Khyber

.
Pakhtunklwa (hrough Secretary Lducation and others”, Service
Appeat No, 1384/2619 titled “Kamran Ali Vs Government of
Khyber Pakhtunkhwi through Secretary Education and others™,
Scrvice Appeal No. 1385/2019 titled “Khurshid Vs Government of
Khyber Pakhtunkhwa through Secrctary Education and others™,
Service Appeal No. 1386/2019 titled “Mim; Suid Al Vs
- Government uf’ Khyl/)e:I’akhtunkhwa through Secrctary Education
and others®, Service Appeal No. 1387/2019 titled “Maslih Ud 1in
A Vs Governmemt of Khyber Pakhtunkhwa through Secretary
%5\ Sducation and. others", Service Apﬁc/ql N_q. 13{38{2019 litled “Aziz

Ahmad Vs Government of Khyber Pakhtunkhwa through Secretary |

Education and others”, Scrvice Appeal No. 169172019 titled “Nisar

N CSTT D Muhammad Vs Government of Khyber Pakhiunkhwa through

. |
\
Secretary Education and others™, Service Appeal No. 1692/2019
N,_, TRAS NN
80 Kty Pl Ty

FASEST e itled “Fazal Manan Vs Government of Khyber Pakhtuokhwa

Poeahavyar



through Scerctary Edueation und others” Service Appeal  No,
169372019 1itled “Momin Khan Vs Government of Khyber |

Pakhtunhlivwa 1hrough Secretary Education and others™,  Service |

Appenl No. 169472019 ddtled “Haumeed Ullsh Vs Government of

Khyber Pukbtunkhwa (hrough S'ccrcmr)' Bducation wad othery™.
Service Appeal No. 169572019 itled  “Melimood Kﬁ;m Vs
Government of Khyber Pakhtunkbwa through Sceretary Education
and others™ Service Appeal No. 64/2020 1itled “Bahramand Khun
Vs Gavernment of Khyber Pakbtunkhwa through Secretary
Education und others™ Service Appeal No. 4830/2021. titled “Nisar
Ahmad Vs Government of Khyber Pakhiunkhwa through Scerctary
Cducation and others™ & Scrvice Appeal No. 7556/2021 titled
“Bacha Khan Vs Government of Khyber Pakhtunkhwa through
Secretary Education and others™ are decided as all the same and can

convenicently be decided together.

3. Durihg the course of argumenis consensus was developed

that Tor consideting the contention of the appellant that 50% quota

y eem—

ol promotecs was not exhausted whereas learned AAG while

refuting the conmention that in view of the Judgment of the Hon'ble

Peshawar Figh Court, Peshawar in COC No.105-PR018 in W.P no.
-~ -"-__ﬂ I e

3552011 and the said quota had slready been exhausied. both of

T

:
|

U

N

| do>
Q

|
i

i es) 3Y g5y andertaken within a period of 90 days from the receipt ol this urder
© G
[

them while Fairly assisting the Tribunal submitted that it would be
appropriate (hat the department shodld make proper caleulation of
the number -of posts, in the light of the ubuve judgment coupled
with the cligibility of appellants and 1o ascertain the quota

accordingly. Order accordingly. Such cxcreise should be
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with the directions

the

be constined, the autho
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{o the authorities 10 associate the appeliant

Pranounced in vpen court in Peshaw

sunal on this 08" day of May, 2023
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procccdings and for the purpose if a committee is necessary o

rity may consider that. Consign.
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