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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
KlivJjcr Pnr<f>rwr4h'W*| 

i-\ ICC 'I't-ibuiialTRIBUNAL PESHAWAR.

19JSNo

/2023 in Service Appeals No.2756-2762/^021.Application No:

A hdullah Javeed 
others.........................

SST (BPS-16) District Haripur & 06
..........Appellant now Respondents

/i
. VERSUS

Govt. of KP through Secretary B&SE ^ - Department & others 
..........................................................Respondents now Applicants.

OB.IIDCTiON PETITION UNDER SECTION-47 CPC 1908 AGAINST THK !
CONSOLIDATED JUDGMENT DATED 02-02-2022 IN THE TILTED CASE IN

TERMS OF;

L PREVAILING PROMOTION RULES/POLICY NOTIFIED VIDE
NO.SOrPE)4>5/SSRC/MEETING/2Q13/TEACHlNG CADRE DATED
24-07-2014

2. JUDGEMENT DATED 08-05-2023 OF THE HONOURABLE t

SERVICE TRIBUNAL. PESHAWAR IN SERVICE APPEAL NO. -
1382/2019 IN CASE TITLE USMAN GHANI VS GOVT OF KP,

3. JUDGEMENTS DATED 08-11-2018 & 26-01-2015 OF THE
HONORABLE PESHAWAR HIGH COURT. PESHAWAR IN COC
NO. 105-P/20I8 IN W.P NO. 355/2011 &. W.P NO. 2905/2009
RESPECTIVELY.

PRAYER:

ON THE ACCEPTANCE OF THIS PETITION. THE CONSOLIDATED
JUDGMENT DATED 02-02-2022 UNDER CASE TITLE ABDULLAH
JAVED & 06 OTHERS VS GOVT; OF KHYBER PAKHTUNKHWA &

OTHERS MAY VERY GRIEVOUSLY BE PLEASED TO SET-
ASIDE/RECALLED IN TERMS OF THE ABOVE REFERRED
PROVISION OF LAW /GROUNDS 1 & 2 IN FAVOR OF THE
APPLICANTS PLEASE.

Respectfully Sheweth:- i
The applicants/E&SE Khyber Pakhtunkhwa Peshawar submits as under: -

ON FACTS:

J. That the.titled execution petition is pending before this Honorable Tribunal for 

implementation of the judgment dated 02-02-2022 on behalf of the Respondent 
Department which is fixed for hearing on dated 27-09-2021.
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2. That as per memorandum of the Service Appeal No. 2656/2021, the appellants had 

claimed service benefits with the prayer, reproduced as under in verbatim for perusal 

& ready reference:

PRAYER:
on acceptance of this appeal the Respondent may kindly be directed to

considered the appellant for promotion to the post Subject Svecialist (BS-17) w.e.f

2009 i.e., the date when the adhoc/contract SS (BS-17) have been re2ularized with

all back benefits includins seniority. Any other remedy which this aususi Tribunal

deems fit that may also be awarded in favor of the aypellant. ”

3. That this Honorable Tribunal decided the titled appeals vide consolidated judgment 

dated 02-02-2022, whereby, the appeals were accepted “as prayed for, where against 

the Respondent Department has filed CPLA before the august Supreme Court of 

Pakistan which is still pending adjudication. Subsequently, the appellant has filed he 

titled execution petition for implementation of the judgment ibid.

4. That so far as prayer of the appellant (reproduced in para-02) is concerned, promotion 

of appellants to the post of Subject Specialist (BS-17) is not possible as per the 

prevailing Law, Rules & policy in vogue because promotion to the post in question is 

normally made from the post of SST (BS-16) /provincial cadre post while the appellants 

working against the district cadre posts. Particular/posts of the appellants are 

given in the following table for perusal & ready reference:
were

Date of appointment with Endst NoPost heldDistrictName of the 
petitioner

S.#

17-12-2003 vide No. 26753-26950CT(BS-14)HaripiirAbdullah .lavecd1
29-12-1990 vide No. 140DM(BS-09)Qazi .laveed Iqbal Haripur2
04-06-1983 vide No. 11140-44AWI(BS-07)HaripurNasir Ali3
28-07-1997 vide No. 3016-4110, S.No. 2!PTC/PST(BS-07)HaripurQazi Behrani4

PTC/PST(BS-07) 15-12-1986 vide No. 20628-20702HaripurQazi Shalieen Iqbal5
25-06-1997 vide No. 2603-2745PTC/PST(BS-07)HaripurQazi Sikaudar6
09-02-1998 vide No. 4172-4203PTC/PST(BS-07)HaripurAzra Bibi7

5. It is imperative to apprise that the provincial Govt; of Khyber Pakhtunkhwa has framed 

rules through amendments for promotion to the post of SS(BS-17) & notified vide 

S.No. 1 of the Notification No. SO(PE) 4-5/SSR/IVIeeting/2013/Teaching Cadre dated 

24-07-2014. Rules for promotion to the post of SS (BS-17) falling at S.No. 1 of the 

Notification ibid is reproduced in verbatim as under for perusal 8c ready reference:
4 531 2

a. Fifty percent by promotion, on the

basis of seniority-cuni-ftlness, for the 

relevant subject from amongst the 

Secondary School Teacher (BPS-16),

i. At least second-class 

Master’s Degree or 

four years BS Degree in

23,.,Subject Specialist 

(BPS-17)

1
35to

years
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the relevant subjeci; with at least five years’ service as such 

an(^ having qualification mentioned in 

column No. 3
and

Bachler of 

Education or Master of 

Education (Industrial 
Art or Business

Education) or M.A 

Education 

equivalent qualification 

from a. .recognized

University.

11.

Note: if no suitable candidate is 

available in the relevant subject the 
post falling in their promotion quota 

shall be filled by initial recruitment;
or

and

r

(Copy of the Notification dated 24-07-2014 is Annex-A) 
6. That the same nature issue has already been decided by the Honorable Peshawar High, 

Peshawar vide judgment dated 26-01-2015 rendered in W.P No. 2905/2009 in the case 

titled Attaullah & others Vs Chief Secretary KP & others, the dictum late down in Para- 

19 of the judgment supra is hereby reproduced in verbatim for perusal & ready 

reference:

/. '‘The Act, XVI of2009, commonly known as (Regularization of 

Services) Act, 2009 is held as beneficial and remedial 

legislation, to which no interference is advisable hence, upheld, 

a. Official respondents are directed to work out the backlog of the 

promotion quota as per above mentioned example, within 30 

days and consider the in-service employees, till the backlog is 

washed out, till then there would be complete ban on fresh 

recruitments. {Copy of the judgment dated 26-01-2015 attached 

as Annex-B).

1. In the meantime, the petitioners filed a COC No. 157-P/2015 in W.P No. 2905 of 

2009 before the Honorable Peshawar High court, Peshawar for implementation of 

the judgment dated 26-01-2015 which was decided vide order dated 10-11-2015, 

wherein, it was held that “ the learned AAG produced district wise detail of in- 

service teachers both male/female which were promoted during the month of 

June & July 2015, and stated at the bar that 2,715 employees/teachers have been 

promoted & 1766 have been regularized as directed by this court & its judgment 

dated 26-01-2015, further stated that the judgment of this court has been 

complied with in letter & spirit”. It was further held vide para-03 of the judgment 

ibid that “the instant COC has served its purpose that as such disposed of 

accordingly”. (Copy of the order dated 10-11-2015 attached as Annex-C)

8. In this regard, another judgment dated 08-11-2018 has been passed by the 

Honorable Peshawar High Court, Peshawar in COC No. 105-P/2018 in W.P No. 

355/2011, wherein, it was held that:
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“ While deqiding W,P No. 2905/2009 vide judgment dated 

26-01-2015 which has been up held by the apex court, the 

Respondent Department was directed to work out the backlog of 

the promotion quota & consider in-service employees for 

promotion against the vacant post, till the backlog is washed out 

in this respect regard is suggestive that the backlog was work out 

& by the time 2725 employees/teachers were in the promotion zone 

& as such were promoted moreover, by virtue of regularization 

Act, 2009, Act No. XVI of 2009, 1766 employees/teacher got 

regularization & as such, when worked out, the promotion quota 

was fully exhausted. The judgment in this respect was not for all 

the tim^s to come for promotion purposes. Once the promotion 

quota which was given advantage, in view of regularization Act, 

2009, cannot he claimed again & again by now iVs the question of 

fact that as to whether any employee/teacher was not promoted & 

by that time when Act, 2009 was enforced they were in the 

promotion zone. Even otherwise, once backlog was worked out & 

promotion was done then claiming seniority & promotion is the

(Copy of the judgement datedjob of Service Tribunal”.

08-11-2018 is Annex-D).

9. That the Honorable Khyber Pakhtunkhwa Service Tribunal Peshawar has decided 

similar nature service appeals No. 1382/2019 & other (29) connected appeals vide order 

dated 08-05-2023, whereby, appeals of the. appellant have been remitted to the 

Depaitment for disposal in the light of judgment dated 08-11-2018 of the Honorable 

Peshawar High Court, Peshawar rendered in COC No. 105-P/2018 in W.P No. 

355/201 \.(Copy of the order dated 08-05-2023 is Annex-E). Hence, the Respondent 

Department further submit on the following grounds inter alia:

ON GROUNDS

A. That the appellant has been treated as per law & rules by the Respondent Department 

as the existing promotion Rules/policy dated 24-07-2014 does not allow the 

Respondent Department to promote incumbents holding District Cadre post (PST, CT, 

DM etc) to the post of Subject Specialist (BS-17), hence, the appellants are not entitled 

for the promotion to the post of SS BS-17 as.per Law, Rules &, policy in field.

B. That the act of the Respondents Department is within legal sphere and liable to be 

maintained in favor of the applicants/Department duly endorsed by the Honorable 

' Service Tribunal Peshawar vide consolidated judgment dated 08-05-2023 in service
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appeal No. 1382/2019 & Honorable Peshawar High Court, Peshawar vide judgment 
dated 08-11-2018 in the COC No. 105-P/2018 in W^PNo. 355/2011 & Judgment dated 

26-01-2015 in W.P No. 2905/2209 under case titled Attaullah & others Vs Govt; of 

KP & others.
i '

C. That valuable legal rights are attached with the instanW case of the 

Respondents/Petitioners.

0. That the instant objection petition against the judgment dated 02-02-2022 is within 

limitation. Furthermore, the judgment ibid has been impugned before the Apex Court 
which is pending which is still adjudication before the augyst Supreme Court of 

Pakistan for disposal

E. That the appellant is habitual litigant against the Department for no cause of action 

accrued to him & the Tribunal has thus passed the impugned orders without criteria 

against tbe Respondent Department which if implemented would amount to huge 

financial losses to the Government Treasury.

F. That the Appellant now Respondent in the instant application is a habitual litigant 
against the Depaitment for no cause of action. Moreover, if the judgment dated 02- 
02-2022 is implemented by the Respondent Department, it would open a flood gate 

for similarly placed employees/teachers & would create huge litigation for the 

. Respondent Department as well as for this Honorable Court, hence, the 

implementation of the order ibid would amount tp huge financial losses to the 

Government Treasury & the same may be re-called in the interest of justice.

i
It is therefore, humbly requested that on the acceptance of this 

petition under section 47-CPC, 1908 the Judgment dated 02-02-2022 of this 

Honorable Tribunal in the titled appeals may kindly be set-aside in favor of the 

Applicants/E&SE Department in term of the above made factual & legal 
grounds in the interest of justice please.

Dated: / /2023.

^^irectoiK
Elementary& Secondary Education Khyber 

Pakhtunkhwa Peshawar.

^Sj:otETARY
Elementary & S^j?t5pary Education Department 

Khyber Pakhtunkhwa Peshawar.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

/2023 in Service Appeals No.2756-2762/2021Application No:

District Haripur & 06
.........Appellant now Respondents

SST (BPS-16)Abdullah 
others,.,,

Javeed

VERSUS

through Secretary E&SE Department & others 
......................................................Respondents now Applicants,

Govt. of KP

AFFIDAVIT

L Dr, Havat Khan Assistant Director (Litigation-II) E&SE Department 
Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on oath that the contents of 

the instant petition under 47 CPC 1908 against the Judgment dated 02-02-2022 of this 

Honorable Service Tribunal in the titled Service Appeal are true & correct to the best of 

my knowledge & belief ■i4
Dep(^ent

/
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government OF khyberpakhtunjwwa 

elementary & SECONDARY EDUCATION DEPARTMENT

Peshawar, dated the 24th July, 2014. c
NOTiFiCArmM

P^^^uance of the provisions contained in sub rule (2) of andSelrSarSLZnT^t (^PP^^J^frir, Promotion and Transfer) Rules, 19S9. the Elementary
herehl dSZ thZZZ consultation xmth the Establishment Department and the Finance Dep

4~5/SSRC/Meeting/20i2/Teaching Cadre, dated,

artment 
09-04-2004, 

and Notification No.SO(PE) 
I3‘ii^20i2, the following farther amendments shall be made, namely:

MiENDMENTS

13-1-1-2007,

In the Appendix,-
Serial No. 1 shall he renumbered as IB and before Serial No. IB, 
inserted in respective columns, namelit:

(i)
as so renumbered, the following new entries shall be

1 2 3 4 5.Subject Specialist
(BPS~17)

i. At least second class Master's Degree or 
four years BS Degree in the relevant 
subject; and

‘1. (a) Fifty per cent by promotion, on the basis 
of seniority-cum-fitness, for the relevant 
subject fivm amongst the Secondary School 
Teachers (BPS~i6), with at least five 
scroice as such and having qualification 
mentioned in column No. 3.

23 to 35 
years

a. Bachelor of Education or Master of 
Education (Industiial Art or business 
Education) or MA Education or

years

equivalent qualification fi'om a 
recognized University.

„.y
Note: If no suitable candidate is available in the^ ? t-r

■.i"'

relevant subject the post falling in their
promotion quota shall be- filled by initial
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i9 recruitment; and | >
(p) .fifiy percent by initial recruitment,

ML

^ft^i^jDirector Physical

m 11

At least second class Master*s Degree in 22-35
Physical Education from a recognized 
University.

(a) Fifty percent by prornotiony on the basis of
seniority-cum-fithess, from amongst Senior 
Physical Education Teachers (BPS‘i6), u)ith 
at least five years service as Senior Physical 
Education Teacher and Physical Education 
Teacher and- * having qualification 
mentioned in column No. 3:

years

t •
■

.... ...

Provi(kd that if no suitable person 
is available from amongst Senior Physical 
Education Teachers for promotion then the 
post shall be filled by promotion, on the 
basis. of seniority-cum-fitJiess, from 
amongst the Physical Education Teachers, 
with at least five years service as such and 
having qualification mentioned_ in column 
N0.3; ■

Note:- If no suitable candidate is available 
in the relevant cadres of the above teachers 
,the post falling in their promotion quota 
shall be filled by ^initial reci'uitrnent; and

(h) fifty percent by initial recruitmentand

sMk. - ■

-..(2).kv;- .* .
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iiij againstSerial No. IB, as so remimbered, for the existing entries, thefoilowing Shall be substituted; in respective c^umns, 

namely.:
.

L
2 51 3 4

iy" 1. Seventy Five per cent by promotion, on the 
basis of seniority-cumfitness, from the 
disti'ict concerned in thefoilowing manner:

Secondary School
Teacher (BPS-16)

I. At least second class Bachelor 
Degree’s from a recognized 
University on need basis from the 
following groups with two subject 

(a) (Chemisti'y, Botany or Zoology),

21 to 35 
years.

(IB

(a) forty per cent fi'om amongst the Senior 
Certified Teachers (BPS-16), with at-least 
five years service as Senior Cei'tified 
Teacher and~ Certified Teacher and 
having, qualification mentioned in 
colximnNo.3:

Or
(h) (Physics, Math's A"or "B”or Statistics)

Or C’9

(c) (Humanities and other equivalent 
groups at degree level with English 
as compulsory subject; Provided that if no suitable 

candidate is available fi-om amongst 
Senior Certified Teachers for promotion 
then the post shall be filled by pj'omotion, 

the basis of seniority-cum-fitness, 
fi'om amongst Certified Teachers, with 
at . least five years service as such and 
having qualification mentioned in 
column No. 3;

and
11. Bachelor of Education or Master of 

Education (Industrial Art or 
Business Education) or ' M.A 
Education 
qualifications fi'om a recognized 
University.

on

equivalentor

(b) four per cent fi'om amongst the Senior 
Drawing Mqsters(BPS-i6), with at least
five years service as Senior Drawing

‘ Masters and Drawing Masters and- -r«

having qualification mentioned in
%i'.

column No.3:j

'■■Nh::-- . •;

1 - - ■ 
■Ill
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Provided that if hrf'suitable 
'candidate is available from amongst 
Senior, Drawing Masters for pi'cmofton 
then the post shall be filled by promoft'oni. 
on the basis of seniority•‘Cum-fitness, 
from amonpstDraiamp Masters with at 
least: five years seruice as such and 
having qualification mentioned m 
column No. 3; .

%

(c) four per cent from amongst the Senior 
Arabic Teachers(BPS-i6), with at least 

. five years seroicc as Senior Arabic 
Teachers and Arabic Teachers^ and 
having gua/i^ication mentioned in 
column N0.3:

Provided that if no suitable 
candidate is available from amongst 
Senior Arabic Teachers for pi’omofion 
then the post shall be filled by 

promotion, on the basis of senioiity^ 
cum-fitness, from Arabic Teachers with 
at least five years seruice as such and 
having qualification incnfioned in 
column No. 3;

(d) four per cent fi'om amongst the Senioi* 
Theology Teachers(BPS-i6), with at least 
five years service as Senior TTieo/o^y 
Teachers and Theology Teachers and 

. having qualification mentioned in 
column

r- -
’%■

-
f

y ■
N0.3: \

(4) ..*
' i

r. >:
S*..V 'i';*M**
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Fi'ovided -th<it. if ; 
candidate is available from amongst 
Senior Theology Teachers fo7'promotion 
then the post shall be filled by promoHon, 

' on the basis of seniority-cum-fitness, 
frorh amongst Theology Teachers with at 
least five years service as such and 
having qualification mentioned in 
coitmm-Nor3;

(e) three per cent from amongst the Senior 
Q'aris (BPS-16), with at least five years 
service as Senior fijari and Qari and 
having qualification mentioned in 
column N0.3:

Provided that if no suitable 
candidate is available fi’om amongst the 
Senior Qaris then the post shall be filled 
by promotion, on the basis of seniority- 
■cum-fitnessjfi'om Qaris with at least five 
years service, as such and having 
qualificdtion mentioned in column No. 3;

(f) tioenfy per cent fi'om amongst the 
Primary School Head Teachers (BPS-16), 
with at least severj yedi's seruice as 
Primary. School Head Teachers and 
Senior Piimajy School Teachers and 
Primary School Teachers and having 
qualificatio7i menfionecf in column No. 3:.

Provided that if. ho suitable 
; candidate, is) available fi'om amongst

uitable
1

rl.i;f'.'

• V>
J - *

|fl¥77 (5) _ ..
.*

i-.r: ;-K!y,c ■;ri.'-.-W-'r". .'iiViiV:-;.
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Primary School Head Tead^eki^or 
promotion then the post shall be filled by 
promotion, on the basis ofseniprity-cum- 
fitness, fi'om amongst pernor Primary 
School Teachers with at least seven years 
service as Senior Primary School 
Teachers and Primary School Teachers 
and having qualification mentioned in 
column No,3:

Provided-further^that if no suitable 
candidate is available from amongst 
Senior Primary School Teachers for 
promotion then the post shall be filled 
from amongst Primaiy School Teachers 
with at least seven years sei'vice as such 
and having qualification mentioned in 
column No. 3; and

3!
1

(ii) huenty Five percent by initial 
recruitment.

Note:
If no suitable candidate is available in 

the relevant cadre of the above teachers, 
the post failing in their promotion quota 
shall be filled by initial recmitment.

■ I.

II. Posts of General SST and SSTs-i Science 
and SST-2 Science shall be filled by 
promotion or initial recruitment, each on 
need basis separately.".......,,,

•3-

-■ -x

(6)
.... •*:

•.'w•:

.<4
1
V*.



SECRETARY TO GOVERNMENT OF KHYBER PAkTTfimKHWA 
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

A

Endst: of even No & date:

' Secretary to Government of Khyber Pdkhtunkhwa, Establishment ondAdministi^ation Department Peshawar. 
^fitrefary to Govemnient of Khyber Pakhtunkhwat i^'nance Departoienf Peshawar,

^ Secretory to Goi^ernment of Khyber Pakhtunkhwa, Law Department Peshawar
Service Commission Peshawar.

5. T^heAccountant General Khyber Pakhtwikhwa Peshawar.
^^pdrtment Khyber Pakhtunkkwa Peshawar.

7. The Director ofEducation (FATA) Peshawar.
'teacher Education Khyber PakhtunkhwaAbbombad.

9* The Director, (PITE) Khyber Pakhtunkhwa Peshawar.
V}^ ector, ESRUElementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar,

n. Manager Govej'mnent Printijig Press Khyber Pakhtunkhwa Peshawar.
A Director, EMIS (S&SE) Department Khyber Pakhtunkhwa Peshawar.

13. All /5istoicf Education Officer (M&F) m Khyber Pakhtunkhwa.
All Disb'ict Account Officer in Khyber Pakhtunkhwa.

15‘All Agency Education Officer in FATA 
ib.AllAgency Account Officer in FATA, 
t?'PS to Governor Khyber Pakhtunkhwa. Peshawar,
18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar.
19. PS to Chief Secretary Khyber Pakhtunkhwa. Peshawar.
20. PS to Mmzstor E&SE Khyber Pakhtunkhwa. Peshawar.
21. PS to Secretory E&SE Khyber Pdkhtunkhwa. Peshawar.
22. Master file

>

«.*•
(ZAMINKHAN MOMAND) 

SECTION OFFICER (PRIMARY]
-r- ' ;r

■ ■> . YL
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IN RE;

/ of20092905Wnt Petition No.

Atta UlIah PST 
<3PS Kanjabori Tehsil 
aW District Bata gram.

1.

Gul Zarin CT, GHS Chapper Gram 
ehsil and District Batagram.

2.

Shams-ul-Hadi CT. GHS Chapper Gram 
irehsil and District Batagram.

3.

Muhammad Bashir CT GCMS Batagram 
jrehsil and District Batagram.

jMuhamrnad Amir Khan CT GCMS
batagrarh Tehsil & District Batagram.
I

iFazal Mabood CT GMS Batagram 
jTehsil & District Batagram.

4,

.5.

6.

i

I Banaras Khan CT, GCMS Batagram 
i Tehsil an'd District Batagram.

j Niaz Muliaminad CT, GMS Dashwal 
District Bata^am.

7.

. 8

1Haq Nawaz CT, GCMS Batagram 
Tehsil & Disinct Batagram.

9.

elunan CT, 
ict Batagram.

Ha;feez-;ur-P
GcjvlSDisti

10.

DS CT,
CTam District Batagram.

Faqir Muha:nmad CT, GMS Bana 
Tehsil & Dibtrict Batagram.

Abpul Qado 
GdMSBata

11. I

12. I
examined 

0 JAN 2013
filed TODj!^ i Mubainmad Israel CT. GHS Cbapper Gram

i District Batagram^-rj£S'TED
•<iTrar 

2,4 OFC 2010
l!

4
I.'JV-



V .

"6
iif/- W'
pilp '

V

=7 r

P' V.-^"

4

'.i'f
JUDGMENT SHEET

i PESHAWAR HIGH COURT,PESHAWJ^^-^.
(JUDICIAL DBPART^NTj/^^^^SiJ^^\

:

Writ Petition No,2905 of 2009.
‘

ATTA ULLAH AND OTHERS

VERSUS. ;
-

THE CHiEF SECRETARYKPK ETC....RESPONDENTS.. i
I

JUDGMENT.I

O'l-QMfTDate of |hearing_____

Appellant/Petltioner hm-CldhLkAa ^n
I

Respondent '
1

WAQAR AHMAD SETH,J> Through this single

judgment wo propose to dispose of the instant Writ Petition

No.290'5 OF 2009 as well as the connected Wnt Petition

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251.3292 of '

2009,496.5^6,664.1256,1662,1685,1696,2176,2230,2501,2696, ‘ j
[

2728 of 2hl0 & 206, 355,435 & 877 of 2011 as common j
. i-

qt;|9sf/o'n of taw and fact is involved in all these petitions.
/■

. ."V
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1
/ 2- The '.petitioners in all the writ petitions have

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, 1973 with the following retief:-

"It is, therefore, prayed that on acceptance
!;

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely The North

,Wes1 Province Employees (Regularization 

of Services) Act, 2009 dated 24'^ October,

. 2009' being illegal unlawful, without

authority and jurisdiction, based on

beingmalafide intentions and
I

unconstitutional as well as ultra vires to

the basic rights as mentioned in the

Iconstitution be set-aside and the
1

respondents be directed to fill up the above 

noted posts after going through the legal 

and lawful and the normal procedure as 

prescribed under the prevailing laws 

instead of using the short cuts for obliging
t

their own person.

It is further prayed that the 

notiribation No.A-14/SET(M) dated 

il.li2009 and Notification No.A.17/SET(5) 

Cont’acUApptt:2009 dated 11.12.2009, as 

well I

No.sh(G)ES/1/85/2009/SS(Contract) dateS

1 AlTESte®

Notificationas

!
!

I
E

&hC
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ME/ 3i.05.2010 issued as a result of above 

noted impugned Act whereby all the private 

respopdents have been regularized may 

also £)e set-aside in the light of the above 

subm ssions, being illegal, unlawful, in- 

const tutional and against the fundamental 

rights of the petitioners.

/fny other relief deemed fit and 

proper in the circumstances and has not 

bpen Particular asked for in the noted Writ 

Petit! )n may also be very graciously 

grant id to the petidoners”.

£>-•
r'
1

;
I
I

■i

i

3- (t is averred in the petition that the petitioners are
p

serving i in the Education Department of KPK working posted 

PS7*, CT,DA//,PHT,/AT, rr, Qari and SET- in different

•:!

\
I

Schools; that respondents No.9 to 1359 were appointed on

! adhoc/contract basis on different times end iateron their

service were regularised through the North West Frontier
;

Province Employees (Regularization of Services) Act, 2009;

:
that almost all the petitioners have got the required

qualifications and also got at their credit the length ofservide;

\ that as per notification No.SO(S)6-2/97 dated 03/06/199
I

I
I
I

;

vN 2018
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the qualification for appointment/promotion of the SET 

Teachers BPS-16 was prescribed that 75% SETs shall be

rI
i I

§i I

selected through Departmental Selection Committee 

basis of baichwise/yearwise open merit from amongst the 

: candidates , laving the prescribed qualification and remaining 

25% 6y 

: Co'tnmissior
I ‘

4

{ qualification

on theR

i,*

r
. hitial recruitment through Public Servicei

t

whereas through the same notification the

for the appointment/promotion of the Subject 

Specialist l^achers BPS~17 ivas prescribed that 50% shall

i.I
p!

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public Service
!

Commission and the above procedure was adopted by the 

Education Department till 22/09/2002 and the appointments

on the abo)/e noted posts were made in the light of the above

notification, it was further avemed that the Ordinance
j

No.XXVIl of 2002 noticed on 09/08/2002 was promulgated 

under the shadow of which some 1681 posts of different
I

cadres were advertised by the Public Service Commission.

attested
p

l'R
gh Cour^

OAN 2fll^ :

r . •irl
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w y
the qualification for appointment/promofion of the SET

I Teachets BPS-16 ivas prescribed that 75% SETs shall besn3
selected through Departmental Selection Committees on the

basis of bakhwise/yearwise open merit from amongst the 

candidates navtng the prescribed qualification and remaining 

25% by

■.

nitial recruitment through Public Service}

]

: Cofnmissior whereas through the same notification the

i
qualification for the appointment/promotion of the Subject 

Spbciaiist teachers BPS-17 was prescribed that 50% shall

I V,!

be selecte by promotion on the basis of seniority1 cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years se/vice and

remaining 50 by initial recruitment through the Public Service
!(

Commission and the above procedure was adopted by the 

Education Department til! 22/09/2002 and the appointments 

on the abo\/e noted posts were made in the light of the above

I

notification. It was further averred that the Ordinance

No.XXVIl of 2002 notified on 09/08/2002 was promulgated 

under the shadow of which some 1681 posts of different

cadres were advertised by the Public Service Commission.

i\

R
gh Crufi
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/fT That before the promulgation of Act No.XVl 

practice of the Education Department that 

promoting t\}e eligible and competent persons 

teachers community, they have been advertising the above 

noted posts of SET (BPS~16) and Subject Specialist (BPS 

17) on the basis of open merit/adhoc/contract wherein it 

; dearly mentioned that the said posts wifi be temporary 

will continue only for a tenure of six months 

appointment by the Public Serviced Commission 

Departrhental Selection Committee That after passing the 

; KPK Act No.XVi of 2009 by the Provincial Assembly the 

■ fresh appointees of six months and

\ of 2009. it wdS

n
instead of

„ amongst the

:
t

I

1Iivas I

and
I

or till the

or

one year on the adhoc

and coritradt-basis including respondents no.9 to 1351 with a 

clear affidavit for not adopting any legal course to make thbir

f

!

services re gufarized, have been made per/77anenf and ' ' 

oloyees ivPereas the employees and teaching 

Staff of the\ Education Department having at their credit a

regular em

I

service of rninimum 15 to maximum 30. years have been

. ■ I

ignored. That as per contract Policy issued on 26/10/2002

I

the Education Department was not authonscd/entitled to

\\ •(] ^

?

(.
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mdke appointments in BPS~16 end above on the contract

F. j basis as the only appointing authority under the rules was

r -
Public Service Commission. That after the publication madei

by the Publjc Service Commission thousands of teachers

eligible for the above said posts have already applied bci t

I they are, still waiting for their calls and that through the above

Act thousands of the adhoc teachers have been regularized

\ which has been adversely effected the rights of the
i

petitioners, thus having no efficacious and adequate remedy

available to the petitioners, the have knocked the door of this

! Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnished

t parawise c(^mments wherein they raised certain legal and

1factual objections including the question of maintainability of
I

the writ petitions. It was further stated that Rule 3(2) of the

3ivil Servants (Appointment. Promotion : &

Trinsfer)Ru(es 1989, authorised a department to lay down

method of appointment, qualification and other conditions

applicable to post in consultation with Establishment &

Administration' Department and the Finance sDepad^en't.
>✓

:X>
^AtmER I 

Coujt
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I That to inprdve/uplist the standard of education, the4
r
i'i---;
Government tepiaced/amended the old procedure i.e. 100%"1 i

I

'1
including S£tTs through Public Service Commission KPK for

recruitment of SETs B-16 vide Notification No.SO(PE)4-

5/SS-RCA^o-/// dated IQ/01/2011 wherein 50% SSTs (SET)
\

!
shall be \sefected by promotion on the basis of seniority cum

t

fitness in the foilowing manner-

i "(/} Forty percent from CT (Gen)
;

CT(Agr), CT(fndust: Art) with at least 5

years service as such and having the
i

qualifidation mentioned in column 3.

m Four percent from amongst the DM

with at least 5 years service as such and

h'aving qualification in column 3.

(iii) Four percent from amongst the PET

vyith at least 5 years service as such andi

•\

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

Material Specialists with at least 5 years
l:

:
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servic e and having qualification mentioned

t.̂■2

. tF? in col jmn 3."
r...

'

' It |s furthe
I

de^mdatioiffall of quality education the Government

I
{ abandoned \ the

r stated in the comments that due to the

previous recruitment policy of
i

promotion/appointment/recruitment and in order to i; improve

the standard of teaching cadre in Elementary & Secondary 

Education Department of KPK,

09/04/2004 wherein at serial No.

vide Notification dated

1.5 in column 5 the 

appointment of SS prescribed as by the initial recruitment
\

and that the (North West Frontier Provincial) Khybe 

of ServicesjAct,

I 2009 (ACT No.XVI of 2009 dated 24^^ October, 2009 is legal, 

(awful and in accordance with the Constitution

r
1
ij

Pakhtuqkhwa Emp!oyees(Regu}arization

of Pakistan

Iwhich was issued by the competent authority and jurisdiction.

l(^Qrefofp, aU the writ petitions are fiable to be dismissed.

We have heard the learned counsel for the parties 

have gone through the record as well as the law on the 

subject:

5- and

’

i

CEOAttest ■ if II y-

0 JAN/ioie
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y 6- The gh'evance of the petitioners is two fold in respect 

of Khyher -Pakhtunkhwa, Employees (Regularization

0

. cfV ii
i

Services) Act, 2009 firstly, they are alleging that regular post 

in (^ifferent

Commission 

profile Carrie

;

'.adres were advertised through Public Service 

in which petitioners were competing with high 

" but due to promulgation of Act ibid, they could 

through it as no further proceedings 

conducted against the advertised post and secondly, they 

are agitating the legitimate expectancy regarding

I

i

I i

not matfe were

i

:
iiuj/i

promotion, which has been blocked due to the in block 

Induction / regularization in a huge number, courtesy Act, No. 

XVI of 2'p09.

s

1

I
I I

A^ for as, the first contention of advertisement and in 

block rbguiarization of employees is concerned In this
I I

respect \it is an admitted fact that the Government has the
I

hght and prerogative to withdraw
I

advertised, at any stage from Public Service Commission

,17-

some posts, alreadyI

and secondly no one knows that who could be selected in

I
open rherit case, however, the right of competition IIS

reserved. In the instant case KPK, ^employees
teo

//
/;

«>tTl
/ ii

r- /f.'-
f I

/
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I
i>(Regularization of Sen/ices) Act, ■i

2009, was promulgated,

which iq-fact was not the first in the tine rather N. W.F.P (nolv 

i J . I
Khyberl Pakhtunkhwa) Civil Servants

t'

t
$
P
f-

(Regutarization of 

Sel;vices) Act. 1988. NWFP (now Khyber Pakhtunkhwa)

(Rpuiation of Services) Act, 1989 & NWFP (now Khyber 

Pa^htunkhvle)
Adhoc Civil Servants (Regularization of 

‘ Services) A :t, 1987 were also promufgated and
were never

I
challenged by anyone.

Iri order to comment upon the Act, ibid, it is important
j

to go through the relevant provision which 

S.2 Definitions. (1)—

8-

reads as under-

i;

a>-.. i

aa) ‘'contract appointment"
means appointment of a duly 

qualified person made otherwise'
than in accordance with the
prescribed method of recruitment.

“employee" means anI
;

adhoc or a contract employee
appointed by Government on

i
adhoc or contract basis or second

shirt/night shift but does not
include the employees for project 

post or appointed on work charge

i
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Ibasis or who are paid out of 

i^ontingencles;

—whereas,

5•e- (

?•( i;
;

S, 3 reads:-

Regularization of services of
ierta/n employees.-— Alt

r

employees including 

^ecommendee of the High Court 

Appointed on contract or adhoc 

basis and holding that post on 31^^ 

December, 2008 or till the 

commencement of this Act shall 

be deemed to have been validly 

appointed on regular basis having 

same qualification and 

experience for a regular post;

r

1
Ii
I

I
I

' ji
f-

j I

the

:

9- The plain reading of above sections of the Act, ibid, 

would show that the Provincial Government, has regufarized
I
I I

the "duly qualified persons", who were appointed on contrac 

basis ugder the Contract Policy, and the said Contract Policy 

never ever challenged by any one and the 

remained in practice till the commencement of the said Act.

I

Petitioners in their writ petitions have not quoted any single

3

i

I
i

was same

i incident / precedent showing that the regularized employees
t • ,i?

under (he said Act, were nol walified for the post against
I

i a I

0 JAN 2018 /
/. »
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J 11
(t- which th:ey are regulahzed, nor had .placed on record, any
\

documents showing that at the time of their appointment dp,7
I
I

con^racf )f/7e)l had made any objection. Even otherwise, the\

superior courts have time and again reinstated employees
!

Whose \appointments were declared irregular by the

Governrhent Authorites, jbecaase authorities being
!

!
responsible for making irregular appointments on purely

I

temporary and contract basis, could not subsequently turned
:

i

round and terminate services because of no lack ofI

! i
qualification but on manner of selection and the benefit of the

lapses comrhitted on part of authorities could noi oe given
I ^

the empioyies. In the instant case, as well, at the time of

r
! appointmen no one objected to, rather the authorities
[ ' : I

i
co^mitied I apses, while appointing the prrVate respondent's

I i ^ I

i and others, hence at this belated stage in view of number of
I '

judgments, Act, No. XVI of 2009 was promulgated.

\
Interestingly this Act, is not applicable to the education

I

!

department only, rather all the employees of the Provinciu

Government, recruited on contract basis till 31^^ Decemberi

2008 or till the commencement of this Act'^have bee:

rED 'X-
i

ER I ;

Coun I

I ^ f/1 u
f r unii Jt,u lu mt
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r©srt//a/7>ed and those ertiploy^esI of fa other departments 

who ha^e been regularized are not party to this writ petition. 

10- Aill the employees have been regularized under the

Act, ibid are duly qualified, eligible and competent for the 

post against which they were appointed 

and this practice remained in

on co/7fra.:f basis

operation for years. Majority of 

those ernployees getting the benefit of Act, ibid

become overage, by now for the purpose of recruitment

may have

!:|

against the fresh post.f

( 11- The law has defined such type of legislation as

"beneficial and remedial" A beneficial legislation i

. t
! i

IS

Statue which purports to confer a benefit on individuals ora 
" ' S'

I

benefit is to be

extended relief to said persons of onerous obligations 

coi^trac'ts. ^ law enacted for the purpose of correcting a 

defect in a prior law,. or in order to provide

( i class of phrsons. The nature of such

I;

under

I
I ;

a remedy where

preyiod^ly existed. According to the definition of Corpus | 

Juris Secundum, a remedial statute is designed to correct an

I
non

existence law, redress an existence grievance, or introduced

I
regularization conductive to the public goods. The challenged

ftTTESTE®
I ' I

!

{ r ■« s/.-ir'f L.\i lu
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Act, 20Q9, seems to be a curative statue as foi years. fi:c i

!;
then Provincial Governments, appointed employees Ii op

i

contract basis but admittedly all those contract appointments

were made after proper advertisement and on the

recommendations of Departmental Selection Committees. ;;
If

12- Ip order to appreciate the arguments regarding
I

■ I

beneficial legislation it is important to understand the scope ; 15

and meaning of beneficial, remedial and curative legislation.

Previously these words have been explained by N.S Bindra
I f i!!

Ln_interpretatton of statute, tenth edition in the following

i manners:-
i

*‘A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of 

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against 

oppressive act from individuals with

whom they stand in certain
I'i
' relations, is called a beneficial 

/e£f/s/af/ons..../n interpreting such a 

statue, the principle established t>-. 

that there is no room for taking a 

narrow view but that the court is 

: entitled to be generous towards the 

persons on whom the benefit has

atjested

. .!:

i;

i ;
i

I

4
I

i
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been conferred. It is the duty of the 

to Interpret acourt provision,
ospecialfy a beneficial 

Liberafly so as to give it a wider 

meaning rather than

provision, !

a restrictive
meaning which would negate the!

I very object of the rule. It is a well 

settled canon of construction that in 

i constructing the 

beneficent

1
t

; provision of

enactments, the court 

construction

i

I shouid adopt that 

which advances, fulfils, and furthers 

the object of the Act, rather than the 

one which would defeat the 

and

■■ti

same
render the protection

iitusory. Beneficial provisions caff 
for iiberaf and broad interpretation 

so that the real purpose, underlying■

such enactments, is achieved and 

full effect fs given to the principfes 

underlying such Jegislation. ”

jjf
I

1

Remedia! 6r curative statues on the other hand have

bepn expfa hed as;-

1

'V\ remedial statute is 

rieme
one which I

Iies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the views of society.^ 

They serve to keep 

jurisprudence
our sysfem of;

up to date and in
fV-rr-T SSiTpO

/hu- 1
I

S JW 20181
t
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harmt^ny with new ideas 

of what 

human

I
or conceptions

constitute Just and proper
conduct.i Their legitimate

purpose is to advance human rights and 

relationships. Unless they 

are not entitled to be known 

legislation nor to be liberally 

Manifestly a construction that

irnprovements in
\

justice and the

]
do this, (hey 

' as remedial 

construed.:
J

promotes 
the administration of

(

!
eradication of defect in 

sifstem of jurisprudencethe
should be

perpetuates a
favoured over one that
wron^”

t

i ^^^tice Antonin 

Court in his book nn

I
I

of the U.S riuDreme 

interpretation of
states that: fil

I
"Remedial 

those which
statutes 

are made to
are

supply 

suchsuch defects, and abridge 

superfluities, in the common law,
as arise from either the general 

all human lawimperfection of
from change of
circumstances, from the 

and unadvised determinations of 

unlearned (or 

^judges, or from 

whatsoever."

time and 

mistakes

learned) 
any other cause

even
!

131t The kgal proposition that
emerges is that generally

behficial l^islation is to be given liberal interpretation. L

. I

beneficial k •gislation must carry curative or remedial! content.

ESTED
i

I 1/
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Such iegisiation must therefore, either clarify an 

in the existence

ambiguity or}

i dn omission
end must therefore, th'e

i explanatory or ctarificatory i 

I does not h

f:
in nature. Since the ' T

Petitioner'.: i

fve the vested rights to i
Bppointed to any

i pddicu/ar p(jst, even advertised one and pnVate respondentsi
i

!
: have being mgularized ere having the r'equisite 

the were appointed, 

which is not effecting the vested

d<^ilification for the post against which

; i
I vide chal/enged Act, 2009,

; nght of ehyone, hence, the
same is deemed to be a

I !benefici'al, remedial and !
curative legislation of the

Parliament.

14- This court in its earlier judgment dated 26'’^
November

^ 2009 iin WP No. 2905 of 2009,

Pakhtunhhwa (Regularization

were challenged has held that this 

■ jurisdiction to

i i
j Constitution

wherein the Same Khvhe''

of Servers ) Act, 2009,
vires

II

'court has got 

entertain the writ petition "in view of Article

! no

212

of Islamic Republic of Pakistan. 

I an Act, Rule or Notification effecting th

< •
:1973, as

e terms and conditions
I

I of service, would not be
!

spirit of the ratio

an exception to that, if m^cen in the
/) fliis

light of the
rendered in ir.e of

m17I

m
m
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LASfierwani & others l/»ro,.o

Qoyernment of Pakif^t^^n
1:

Even otherwise.

(^) Of: the

under Rule 3

Khyber Pakh tunkh wa (Civil Servants)

(appointmerip, 

departml

promotion and transfer) Rules 1989 

ot to Jay down

.■ authorize
;
; a ;method of appointment,

I

: qualification 

cori^sultatioh 

I anJ the Firfance
: ’ !| I

■ ' M> ^^^9^ed .Prolincia! Assembly has

was presented through 

Establishment Department,
I

declared illegal at this stage.

I 15-

and other conditions applicable to the post

mh Establishment & Administrative Department 

Department. In the instant

in

ilI

case the duly

i
passed the Bill/Act, which

\

proper chanrtel i.e Law and
X

Which cannot be quashed or
■ ill

• I

Now coming to the second aspect of fhn nso tn •

~i
petitioners legitimate expectancy in the shape of promotion 

promulgation of Act, ibid, 

long standing principle that promotion i

has suffered due to the
in this

respect: it is a
IS not a

I

vested right but it is a/so stablished principle that when !an e

ever any law, rules or instructions regarding promotion are 3
t : II

veslec' right. No doubt petitioners in 

cannot claim promotion

viofated then it become:

i
^ the first instance

as a \Aested noi.i

attested reSyTiEO I

j^2m
ii:
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; but those who fall within the 

right to be considered for promotion. 

Since the Act. XVI 

I beneficial and remedial Act,
j '
i
I employees who were

if!promotion zone do have the

16^-
of 2009 has been declared a

(for the purpose of alt f hose-

appointed on contract and may have

! i^^come overage and the promulgation of the Act, 

: necessary to given them the protection therefore.

\ side of the picture could not be brushed

wasi

the other
:v
■i:

•(
a side simpiy. (t is■:

:

/|g/7f of in service employees to bethe vested
considered for

!
; promotion at their own turn. Where a valid and proper rules
!

for promoticn have been framedI
which are not gn^oa f.i • '

su^h omissioni

on the part of Government 

j to failure to perform a duty by law and in such
I !

Court a/wa

( agency amounts
!

cases. High

rs has the Jurisdiction to Interfere 

I employees / civil servants could not claim

In service

tpromotion to a

higher position as a matter of legal right, at the same time, it 

had to be kept in mind that all public

I

powers were in the
t

I nature of a sacred trust and its functionary'

fair, reasonabie and transparent

Any transgressibn from such

liiare required to
!

exercise same in a
manner

stnctly in accordance with law.
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principles was liable to be restrained by the superior courts in

their jurisdiction under Article 199 of the Constitution. One

could not overlook that in the absence of strict legaleven
if

I

right there was always legitimate expectancy 

' senior, competent and honest

on the part of a
t

earner civil servant to be

promoted to a higher position or to be considered for

promotion and which could only be denied for good, proper ! I

and valid reasons

t

! appointments
y 
I

I be considjmd for promotion in accordance with the '
I ll I
: promotion j/es, in field. It is the object of the estabimhmsnl I 

of^'he cqurtl and the continue existence

\
Indeed the petitioners can not claim their initial

higher post but they haveon a jevery right to i
K

Of courts of law is to

dispense and foster Justice I-
and to right Ihe 

Purpose edn never be completely achieved unless

wrong ones.

the -ini

; justice pone was undone and unless mthe courts stepped in
fee

and refused to perpetuate what u/as patently unjust, unfair wm■ i
I

and unlawful. Moreover, it is the duly of public authonties.as 

I appointment is a trust in the hands of public authorities 

is their legal and moral duty to discharge their fuL.

RESTED

Si
ii

and ii

ons- as

ihCourtil
2018
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A

trustee Iwith complete transparency 

law, so'^at no person who is eligible 

post is \exctuded from the

cs per requirement of;I

and entitle to hold suih
fI [

I-
purpose of selection end is notI

I

<^^pnve8ofh/sanynght.

dpnsidering the above 

firm opipion that Act, XVf of 2009 

remedi^^l iegis/ation but its 

service

:i-!;

1

Id-
settled principles we are of the 

is although beneficial 

enactment has effected the in

i' i .

and

employees whot

^ere in the promotion zone, ;
therefore, We are convinced that to the extent of in

service
I

employees petitioners,i
who fall within the I

pi'omolic.r. ■:

H ■ ■I
tt
i hatfe stiffen’d,
i • '
i t ij of fhe rpspbndents/Department

end in order to rectify the inadvertent mistake 

ft is

field be implemented

I! I

recommended that the■I
I

i
i

promotion rules in (
r

und those;:
I;

■ empfoybes 'fn a
particular cadre to which 

promotion is reserved for in service

certain quota for;
I!

employees, the same bei
■:

I ;
; filled inlon promotion basis. In order to
I ' ■

I ^oofusion in this respect 

cadre

\I:
remove the ambiguity 

u>^ample IS quoted, “ If

f s>ristence rules, appointment is to b

;
man!

ai I yI

e made on;
I 60/50 1% basis l.e!

00 % Initial recruitment and 50 %I

5
• i promotion quota then IIIf

all the f^mployees have been

attested
(

St.
I

t
T
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1
I
I

ragu/flr/ied under (fte /n quBStion be calcafeteb in ttmi 

cadm and equal number l.e mmaining^50 % am to pmmafdci

from amongsf the eligible in service employees, other wise.

. I
eligible for promotion on the basis of sonority cum fitness, j

I

fj, view of the above, this writ petition is disposed of in

H

t

i
1

■■■
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<be following ferms;-f .i
I:

"Tho Act XVI Of 2009, commonly 

fcnow/i as (Regularization Of Services) 

/ct 200® fs beneficial and
r (medial legislation, to which no 

I tterferenee Is advisable hence, upheld.

I

I I
I

f
t

fi f) Official respandants arc directed 

t} workout the backlog of the
abovepromodon quota as peri

^ fonsWer f/ie In service employees, tilt 

becJtrfosr Is washed oof, till then 

there would be complete ban on /fr*,sh

entfoned example, within 30 days and
I

!,

* i
1

\\
I recruffnienfs. 

Order accordyng/y.\

5
Announced.
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PESHAWAR HIGH COURT PESHAWAR
ORDER SHEET \ >

Date of Order 
or Proceedings

Order or other Proceedings with Signature of Judge or that of 
parties or counsel where necessary________________________

1 2

10.11.2015 COC Ho. 157-P of2015 N tn WP No. 2905/2000 (D\

Barrister Mian Tajamul Shan, advocate 
for the petitioners.

Present;

Mian Arshad Jan, AAG for respondent’s 
alongwith MajeeduIIah, Litigation 
Officer.

iift**t-****

WAOAR AHMAD SETH» Jz- Learned AAG

produced district wise detail of in service teachers both

(Male / Female) which were promoted during the

month of June & July 2015, and stated at the bar that

2,725/- employees / teachers have been promoted and

1766/- have been regularized as directed by this Court

in its judgment dated 26.01.2015, further stated that the

judgment of this Court has been complied with in letter

and spirit.

Learned counsel for the petitioners when2.w

confronted with the assertion of learned AAG, he

straight away conceded and stats that the COC has

served its ourpose.

' *'T AM
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.«-*•

3. In view of above the instant COC has served its

purpose and as such disposed of accordingly.
^4- /^£tCC -c />-

'7'i'C ^ ^C
>:7Afl^uounced.

10.11.2015.
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'6Dale of hearing: OS.li.2niR

\
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Yl^^OAR AHMAD .S~F.TPr
■ Through this '

wc propose to dispose of instant- contempt 

as connected COC No. I07-P/2018.in WP No. 

1662/2010, COC No. 108-P/201S in No.'2967/2009 & 

COC No; i09-P/20.1S in \V? No. 31 89/2009teause-m-all the 

petitions, the:petitioners have sought initiation of contempt of

the respondents : for

implementing:thejudg3-nent/order dated 26.01.2015,-.

.Facts in brief arc that the petitioners, had filed

single judgment.

petition as'well
\

proceedings againstcourt not

2.

Petitions .before this Court and pra>'cd that the Act No. • 

X\n 2009, namely,; 'The North'.West Province^.Employees

(RcE\ila.riajttion of Services) Act./2009 dated 24*_ October,
^ xC:: ,C:-.v /tC j;.;..-. __

■ 2009' ••being ' illegal •;:unla^vfhl‘:'•^with;out^■:■al^thbrity -.and;;-

jurisdictiorr.,. based/; on malafide ; intentforis'. and •ibcing;-

unconstirutional as;well;as ultra yhes- to ;thc;baslcprights- as

.s> ■.

mentioned in the constitution be set-aside.and-the respondents

M W
be directed to fill up the above noted posts after going through

the legal and lawful and the normal procedure, as pres'eribed
?

under the prevailing laws instead of using ;the?short cuts for
FU .

9
.̂.i ■

N<..
-V' ATTESTSD.; 

cxAfrllHER-Hiah.Ccyrt
3Q HQY. 2018; '

■j

r.

m
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■°bJ'e‘ng [heir o' 

, ■ notification 

^Notification No.

0^. person. They farther 

/ SET

rniycd that the
*

CM) dated 11.12.2009

A’17 /-SET (5)■■ Contract-Apjitt 

^ as Notific^ion

and-

■ 2009 datec^ 715 1.12.2009^ 

2009 /

; -v’N6. SC)(G)7 ES / 185 / .V
• ■’SS(Gont.act) dated 3,.05.2010 isided aa a rea.U of ;>

above noicG impugned Act

respoDdente have been regularized

light of the above 

constitutional and

whereby all the private

may also be set-aside in the 

being illegal, unlawful, 

against the fundamental rights of the ■

i
submission. un-

I

petitioners. The writ petitions up for hearing and vide 

Ihe same '.were disposed of

came

judgrnent/order dated 26-.01.2015

•. in the followuig terms;-
;

••Y'V The Act, ATT of 2009,
as (Regularization of 

Services) Act, 2009 b held as 
beneficial and remedial legislation,

, jo which no interference is advisable 
' hence, upheld } .

.'. Official respondents 'ai^^ directed to- - X'. 
■ workout the': backlog j; op- the 
■promotion .quota as 'rper\ above '*•' 
mentioned ejcdmple, within 30 days 

-and consider

\ conimonly'
■ known

1

•Vi:
j*

the •• :Jn ■; Service, 
employees, till the backlog Is washed 
but, till (hen there would be complete 
ban on fresh recruitments''.

f ^.

A:ftcr ..passing the above. said •'judgment 'the

. petitioners were quite hopeful regarding .theirpromotion to the

next higher grade being senior most erdplbyccs-but' the i

, respondents have again started recruitment: process bv
' V*

. . advertising the posts of various cadres foriniti^recruitnicnt'm

various Districts'of POiybcr Pakhtunkhwa-^'d as .such, the

inaction of respondents squarely fa!! within, the.'ambit of •

a'A, 4
:'V -..•■-I-

Vr ;
S:--' ■

;
t ■kt

;rir. V.-'

-j

k.

i
•1 V

V.
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</*
contempt, of court and ihev

punished under the law; hence. 

^ 4.

> arc liable to be prtjCccded and 

the instant petitions:-- 

Respondents No. 2 & 3 have' filed 

and prayed for dismissal of instan^ petitions, 

-^j-guments heard and record pcnised,

Vv^ilc deciding ^vTit petition No. 2905/^009.

■ judgment dated 241^15 which has been uphcld by the apex 

■ Court, the respondents-depanment was directed to woricout

the backlog of the

•i-5•1
V.1'

.f

reply to the
show cause m

■ :i5.

• I
r- 6.

vide
i a

I;-r

promotion quota and consider in service 

employees- for promotion against the vacant post, till the! ■

!
.1

backlog is washout In this respect record is ^ggestivc that the-' 

backlog :w^ worked out and by that time tT^ crhployccs 7^.'. 

teachers were in.the promotion z6n;er■:as' ^ch’ 

promoted. Moreover, by; .virtue;.of Regulariz^iibn Act,-2009,

7: V **

i•t

were

'•i

Act No. ^'T of 2009, 1766 employees / teachers 

regularization and as such, when worked out, the promotion 

quota was fully exhausted. The judgment in this respect

got' ■

was
: :

not for all the times to come for pro'motion'purposcs. Once the 

promotion quota, which was given advantage, iri view of 

Regularization ,Acq 2009, cannot be claimed again and again.

■>

It'.s die question of fact that- as-to'-whether , any ■ 

- employee / teacher was not promoted' and by'.that-time when

3y now

Act 2009 v'-^as .enforced they were in'the promotion zone. Even

otherwise.-once backlog was worked out-and;;prom'otion. was
-••rT

done tltcn.:ciaiming-u;senioric\’; and:-prbmbtibnSif'-^c ' :•
-■ •’ vT::-:;v.TT:

; /C' scrvicc tribunal. i-'
7 • • -• vT:'-

•• -'Kn■1

' N
•f

'V -p'
- ■• I; a :s

.f
cvi.
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in view of the above.

mthe instant as well as. 

contempt-petitions are disposed of in terms above, 

cause.notice issued to respondents is hereby recalled.’
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Service Anneal No. 1382/20 >9 ^'
'I ^ • *

of Khyber rakhtunUhiv^.rlhro(igli,
\l \'Secretary Education and othersiN '

@

= 4 ' Usman Chani Vs Oovernment
/4 r ■;/

<•

ORDER ARSttAI) KHAN. CHAlllMAN: Lc:irncii Counsel for 

Mr. l’a-4al Shui» Mohnniand, AddiuonOl
0S‘'* Muy. 2023 KALIM

ihc appcUuiU prcscni.

Advocnic General for ihc rc.si^ondcnls present.

Tlirough this single order this appeal and tlie connected

■‘Shamshad Khan Vs

2.

Service Appeal No. 1^30/2019 titled 

Government of Khyber Paklitimkhwa through Secretary liducaiion
1and others^ Service Appeal No. 12^2019 titled *‘Akbar 2eb Vs 

Government ofKJiyber Pakhtunkhwa through Secrciary Education 

and others-, Service Appeal No. 1232/2019 titled “Sher Ali Khan 

Vs Government of Khyber Pakhtunkhwa through Sccicmry 

Education and others’’, Service Appeal No. 1233/2019 inied “Slmh 

Nawaz Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others”, Scivicc Appeal No. 1234/2019 titled "Ibni

I

tec

Amin Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others". .Service Appeal No. 1235/2019 titled 

‘’Mulininniad Lniq V.s Government of Khyber Pakhtunkhwa 

through Secretary Education and olhers”, Ser\'ice Appeal No. 

1236/2019 tilted "Misbah Ud Din Vs Govemnicm of Khyber 

Pakhitinkhwa ilirough Secretary Education and oilicrs”, Service 

Appeal No. 1237/2019 titled “Rnham Karam Vs Govcrninent of 

Khyber Pakhiunkliwa through Secretary Education and oihcr.s’’, 

Service Appeal No. 123S/20I9 tilled 

GovcmmciK onCliyber Paklmiiikhwn ihrough Secretiiry Ediicuiioii
'1 ‘ i.t M.»l 

fj .1 »>

atid others”, Sendee Appeal No. 1239/2019 tilled “Nascer Hassan

ATPK.S'IED
'‘Salah Ud Din Vs

r-4
4/bon

.11



Vs Govcrnn\eni of KUylicr rnkhiunUh\v:i Sccrciary

1-0110^1101) iinO otlicis". Service Appiui) No, I30S/2Q19 lillcU "Miziij 

IJri Din Vs Gfivernineiil oI’KIiyhcf I'.iklilimkliw!) ihrciugh Sccrclitry 

lZdiie;ni«n lii'fl uihers", Scivicc Appent No. 1106/2019 tilled 

■‘Isninil Vs Govcniinenl nl'KIiybec Pokhli.iikhw,'. ihrouiil* Secreinry

llcliicmioii aiul Others" Service Appeal No. 1307/2019 Oiled ‘'Aniir 

Vs Govei-nmenl ol'Khybcr Paklimnkhwa llirousli Sccrclary 

Ediiciilioii ami oihcr.s”, Scmcc Appeal No. 130S/2019 tilled Fay^l 

Rahim Vs Govcminctil of Khyber PaklUunkhwa llirough Secretary 

Ifducaiion and others", Scivicc Appeal No. 1309/2019 tilled 

“Muliaininad I-crox Vs Government of Khyber Pakhlunkhwa 

ihroiigh Sccrciary liducatioit and others", Service Appeal No. 

I383/20J9 filled ‘‘Tahir Mulk Vs Govcrnincnl of Khyber 

Paklilunkhwa through Secrciary Education and others", Service

4 I

Halam

Appeal No, 1384/2019 titled “Kamran Ali Vs Government of

Khyber PakhUinklnw through Secretary Education and others", 

Service Appeal No. 1385/2019 tilled "Khurshid Vs Government of 

KJiyber l^akhiimkhwa through Secretary Educnlion and others". 

Service Appeal No. 1386/2019 titled "Mian Said Ali 

Govcrnincnl of Rhyber RaklUunkhwa Ihinugh’Secretary Education 

and Olliers", Service Appeal No. 1387/2019 tilled "Maslih Ud Din 

Vs Govemmeni of Khyber Pakhlunkhvva through Sccrciary 

jjducuiion and others", Service Appeal No. 1388/2019 tilled “Aziz 

Ahmad Vs Goveniniem of KJiyber Pakhlunkhwa through Secretary

Vs

Education and others", Service Appeal No. 1691/2019 titled 'TJisar 

Muhammad Vs Goveniineni of Khyber Paklilunkhwn through

Secretary EductUion and olhcrs", Service Appeal No. 1692/2019fNI y:XA,dii
00 ii

s\ af
'.l'/.ir®3i(led “Fazal Manan Vs Government of Khyber Pakhlunkluva

h
P\



through Sccrciat-y liducvition und olhcrs” Service Appeal No.

169J/20I9 Ulled “Moinin Khnn Vs Governmem of Khyber• ^

Pakhtunkltwij ihrough Scxrciary Educaiinn und others”, Service 

Appeal No. U>*>'1/?,019 tilled ‘'Uamced Ullali Vs Governmem oT 

Khyher Ihikhninkhwn ihrougli Secrcuiry Gducjilioo {iiid other.s’’. 

Service Appeal No. 1695/2019 titled “Mclmiooc! Khan Vs 

Governincnl of Khyber Pakhtimkhwa Uirougii Secretary Educaiicm 

and Olhcrs” Service Appeal No. 64/2020 litled "Bahraniand Khan 

Vs Governincnl of Khyber PakhUinkhwa Uirougli Secretary 

Uducalion and others” Serx'ice Appeal No. 4830/2021. litled “Nisar 

Ahmad Vs Govcrnmcnl of Khyber Pokhlunkhwa ilirough Secretary 

Edueaiioit and oihers” & Service Appeal No. 7556/2021 tilled 

‘‘Bacha Khan Vs Government of Khyber Pakhtunklnva through 

Secretary Etlncaiion and others ’ arc decided as all die same and can

conveniently be decided together.

3. During the course oC arguments consensus was developed 

that, for con.sidetina the contention of the appellant that 50% quota 

of promoiec.s wits not exhausted whereits learned AAG while 

icfuiing tile comeniion that in view of the .ludgmeni of thcHon'ble 

Peshawar Nigh Court, Peshawar in COC No.l05-P/2018 in W.P

✓

no.

355/2011 and Ute said quota had already been cxhausien. both of

litem while lairly assisting the Tribunal submined that it would be

appropriate that the department should make proper calculation of 

the number-of posls^ in the light of the above judgment coupled 

with the eligibility of appellants and to ascertain the quoia 

oecordingty. Order accordingly. Such exercise should be 

J'J KSTruMf^clcrtaken within a period ofOO days from the receipt of this order

f
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■■ 1^ &10 Uie aulhoriiics to associate the appellants wUh 

if a coi-nmittec is necessary to

consider that- Consign-

>
with ihe dircciions 

Che proeeediogs and for the purpose 

be eonsliuiied, ihc authority may

/

in Peshawar and g/ve/i nader ourpronounced in open court 

hands and seal of (he Tribunal

4.
on this os"' day of May, 2023.

* ^

1}^
ii^4eha
Member (E)

(Kalim Arshad Kiian) 
Chairman
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